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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 7. BANKING AND SECURITIES

PART 7. STATE SECURITIES BOARD
CHAPTER 133. FORMS
7 TAC §133.8

The Texas State Securities Board adopts the repeal of §133.8,
which adopts by reference a form concerning Consent to Ser-
vice, without changes to the proposed text as published in the
June 30, 2023, issue of the Texas Register (48 TexReg 3451).
The repealed rule will not be republished.

The rule and Form 133.8 are repealed because they are no
longer needed due to the availability of a uniform form that serves
this purpose. The uniform Form U-2, Uniform Consent to Ser-
vice of Process, has long been recognized by the Board in Rule
133.33 as accepted for filing with the Agency as an alternative
to Form 133.8.

A form that is no longer needed will be eliminated.
No comments were received regarding adoption of the repeal.

The repeal is adopted under the authority of the Texas Govern-
ment Code, Section 4002.151. Section 4002.151 provides the
Board with the authority to adopt rules as necessary to imple-
ment the provisions of the Texas Securities Act, including rules
governing registration statements, applications, notices, and re-
ports; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

The repeal affects: none applicable.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304432

Travis J. lles

Securities Commissioner

State Securities Board

Effective date: December 21, 2023

Proposal publication date: June 30, 2023

For further information, please call: (512) 305-8303
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TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 22. PROCEDURAL RULES
SUBCHAPTER D. NOTICE
16 TAC §22.52

The Public Utility Commission of Texas (commission) adopts
amendments to 16 Texas Administrative Code (TAC) §22.52,
relating to Notice in Licensing Proceedings. The commission
adopts the rule with changes to the proposed text as published
in the August 4, 2023, issue of the Texas Register (48 TexReg
4231). The amendments will reduce the timeline for intervention
in a new transmission facility certificate of convenience and ne-
cessity (CCN) proceeding from 45 days after the date the formal
application was filed with the commission to 30 days. This mod-
ification will facilitate the implementation of PURA §37.057, as
amended by Senate Bill (SB) 1076, enacted by the 88th Texas
Legislature (R.S.), which reduced the time for the commission to
approve new transmission facility CCNs to 180 days. The rule
will be republished.

The amendments also implement PURA §37.054, as amended
by SB 365, enacted by the 88th Texas Legislature (R.S.), by re-
quiring an applicant for a CCN to provide notice of each pro-
posed substation included in the CCN application or amendment
to owners of property owners adjacent to the proposed substa-
tions.

The commission received comments on the amendments from
AEP Texas Inc. (AEP Texas); CenterPoint Energy Houston Elec-
tric, LLC (CenterPoint Energy); Entergy Texas, Inc., Southwest-
ern Public Service Company, Southwestern Electric Power Com-
pany, and El Paso Electric Company (collectively, Joint Utilities);
LCRA Transmission Services Corporation (LCRA TSC); Oncor
Electric Delivery Company LLC (Oncor); the Office of Public Util-
ity Counsel (OPUC); and Texas-New Mexico Power Company
(TNMP).

§22.52(a)(1)(A) - Reduction of electric licensing proceedings in-
tervention time period

Section 22.52(a)(1)(A) reduces the time period for intervention
included in the required notice for electric licensing proceedings
from 45 to 30 days.

AEP Texas, CenterPoint, Oncor, TNMP, and LCRA supported
the new intervention deadline of 30 days. CenterPoint argued
that 30 days is a reasonable and sufficient length of time for these
proceedings. CenterPoint noted a similar timeline for distribution
cost recovery factor proceedings and argued that a CCN case is
nearly always preceded by public meetings and notice of those
public meetings in the affected communities.
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OPUC argued the proposed intervention deadline is unneces-
sary and would make intervention impracticable for landowners.
OPUC further contended that the proposed reduction is a con-
tradiction with recent commission decisions on notice issues be-
cause the commission did not similarly reduce the 45-day inter-
vention period for rate cases during its recent review of §22.51,
relating to Notice for Public Utility Regulatory Act, Chapter 36,
Subchapters C - E; Chapter 51, §51.009; and Chapter 53, Sub-
chapters C - E, Proceedings.

Commission response

SB 1076 (88R) has reduced new transmission facility CCN pro-
ceedings to a timeline of 180 days, which is a departure from the
previous one-year timeline. Therefore, the commission must ab-
breviate related timelines.

The commission disagrees with OPUC that the intervention
deadline reduction is impracticable for landowners. Late inter-
vention by affected persons can be granted by the commission if
necessary. The commission further disagrees that the proposed
intervention timeline of 30 days for new transmission facility
CCN proceedings presents a contradiction in the commission's
established notice process and recent rulemakings on this issue.
First, recent amendments to §22.51 were limited to minor and
conforming changes, therefore substantive rule changes such
as reducing the deadline for intervention were not considered.
Second, the scope, subject matter, and number of persons
affected by a rate case proceeding are not comparable to a
CCN proceeding. Therefore, it is reasonable for the commission
to require different procedural provisions for the two types of
proceedings.

OPUC recommended applying the reduced intervention period
to only new transmission facility CCN cases. OPUC alternatively
recommended the commission remove the current exemption
under subparagraph §22.52(a)(1)(A) and establish a 45-day in-
tervention deadline for all electric CCN cases.

Commission response

The commission agrees with OPUC that the reduced interven-
tion period should only apply to new transmission facility CCN
cases and amends the rule accordingly.

§22.52(a)(3) - Clarify property boundaries

The rule requires notice to be delivered to "directly affected"
landowners. Proposed §22.52(a)(3) states that land is "directly
affected" by a requested CCN if it is adjacent to a property on
which a substation proposed to be authorized by the CCN will
be located or is directly across a highway, road, or street that is
adjacent to a property on which such a substation will be located.

LCRA noted that the property on which a substation is located
is frequently much larger than the portion of that land on which
the substation will be located. For example, a 100-acre parcel of
land may be purchased for a new substation but only ten acres
of the 100-acre parcel are used for the substation site location.
LCRA seeks clarification on whether the ten-acre portion of the
100-acre parcel is considered the "property" for the proposed
substation or if the entire 100-acre parcel is considered the prop-
erty for the proposed substation. Further, LCRA proposed to
define "property on which a substation proposed to be autho-
rized by a certificate of convenience and necessity is located" to
mean "the boundaries of the property to be acquired or licensed
by the applicant for the construction and operation of the sub-
station facilities." LCRA recommends this definition be cited as
a new sentence at the conclusion of §22.52(a)(3).

LCRA also provided an attachment to its comments with a la-
beled map to illustrate the difficulty of determining which prop-
erties are adjacent to the property on which the substation is
proposed to be located.

Commission response

The commission declines to modify the rule to define "property
on which a substation proposed to be authorized by a certificate
of convenience and necessity is located" to mean "the bound-
aries of the property to be acquired or licensed by the appli-
cant for the construction and operation of the substation facil-
ities" as requested by LCRA. Notice of a proposed substation
must be delivered to landowners with property adjacent to the
entire legally recognized parcel of land on which the substation
is proposed to be located. In terms of the example provided by
LCRA, the "property on which a substation...is located" refers to
the 100-acre parcel of land, not the ten-acre portion. There is
no basis in PURA §37.054 for subdividing the larger property for
notice purposes. Furthermore, allowing the property to be subdi-
vided based on where the substation may be located introduces
ambiguity regarding which landowners must be provided notice,
and may result in otherwise interested landowners not receiving
said notice.

Furthermore, a TDU should resolve ambiguous cases, such as
properties that would be adjacent at the corners but for an inter-
vening roadway, in favor of providing notice. For example, on
LCRA's reference map, properties P02, P05, and P14 should
each be provided notice of the proposed substation.

AEP Texas, CenterPoint, Oncor, and TNMP recommended cler-
ical and grammatical edits, including the use of future tense in-
stead of past tense. AEP Texas, CenterPoint, and TNMP also
recommended refining §22.52(a)(3) to include "for purposes of
this paragraph” when referencing directly affected land.

Commission response

The commission agrees with the recommended edits and modi-
fies the rule accordingly.

§22.52(a)(3)(B) - "Public" highway, road, or street

Under proposed §22.52(a)(3)(B), notice of a proposed substa-
tion must be provided to owners of land adjacent to a property
on which a substation is located, as well as land that is directly
across a highway, road, or street that is adjacent to a property
on which such a substation is located.

LCRA recommended inserting the word "public" before "high-
way, road, or street...". LCRA argued that a landowner may
maintain a driveway or other private thoroughfare in the vicin-
ity of a proposed substation, and a dispute could arise about
whether the private driveway is a road. This could unintention-
ally restrict the notice boundary and introduce uncertainty as to
whether the TDU complied with the notice requirements.

Commission Response

The commission declines to modify the rule to include "public" to
describe types of roadways within the rule as recommended by
LCRA, because it is unnecessary. If a private roadway does not
run along a property boundary, then the roadway is irrelevant,
because the property extends across the private roadway, and
notice would still be required for the adjacent property owner.
Similarly, if the private roadway does run along a property line,
notice is required, because the properties on each side of the pri-
vate roadway are either adjacent to each other or directly across
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an adjacent roadway of each other. In either scenario, the anal-
ysis is unaffected.

§22.52(a)(3)(B) - Notice to landowners

Section 22.52(a)(3)(B) requires an applicant to mail notice of an
electric licensing proceeding to landowners with property adja-
cent to each proposed substation.

CenterPoint notes proposed §22.52(a)(3)(B) requires the electric
licensing applicant to notify itself of any new substations that the
applicant may be proposing. CenterPoint argues if the intent of
proposed §22.52(a)(3)(B) was to require notice to "the owner of
land" rather than "the owner of each proposed substation," the
proposed language does not support this.

Commission Response

The commission agrees with CenterPoint and modifies the rule
to require notice be provided to the owner of the land rather than
the owner of each proposed substation. The commission also
reorders subparagraphs (B) and (C) to ensure itis clear maps are
not only required to be included in proceedings with proposed
substations.

§22.52(a)(3) and §22.52(a)(3)(B) - Definition of adjacent related
to property location

Section 22.52(a)(3) and §22.52(a)(3)(B) each use the phrase
"adjacent to a property on which a substation...is located" to in-
dicate which nearby properties are considered directly affected
and, therefore, must be provided notice.

TNMP requested the commission define "adjacent" as property
"directly bordering" the property of which a proposed substation
is located.

Commission Response

The commission agrees with TNMP that "adjacent" should be in-
terpreted as "directly bordering," but declines to modify the rule,
because it is unnecessary. This interpretation is consistent with
the plain language meaning of this term.

§22.52(a)(4) - Clerical and grammatical recommendations

Section §22.54(a)(4) expands the list of persons who are entitled
to direct mail notice of any public meetings held by the utility prior
to the filing of its licensing application if certain criteria are met.

AEP Texas, CenterPoint, Oncor, and TNMP recommend clerical
and grammatical edits, including the use of future tense instead
of past tense. Further, these commenters recommended includ-
ing "directly" before the term "across" to describe location rela-
tive to a highway, road, or street that is adjacent to a substation.

Commission Response

The commission agrees with the grammatical tense suggestion
and clarifies the tense of language used to be consistent with SB
365 (88R). The commission also revises the rule to use "directly
across" consistent with its use in statute.

Standard Landowner Notice Forms

Oncor requested the commission amend the standard
landowner notice forms, for CCN transmission line cases, to
reflect §22.52 amendments.

Commission Response

The commission agrees with Oncor that the forms need to be up-
dated. Commission staff will update the standard landowner no-
tice forms and associated brochures to conform with the adopted

rule and post the updated forms on the commission's website on
the effective date of the new rule.

"New" Substations

The Joint Utilities requested the commission confirm whether a
CCN is required for the construction of new substations. On-
cor requested the commission clarify whether the new notice re-
quirement applies to either (1) new substations or (2) both new
substations and expanded footprints of existing substations.

Commission Response

The amended rule does not require a CCN for the construction
of a new substation. It requires notice to be provided to certain
landowners of substations proposed to be authorized by a CCN
application. The commission also clarifies that the rule applies
to new substations.

The amended rule is adopted under the following provisions of
PURA: §§14.002 and 14.052, which provide the commission with
the authority to make and enforce rules reasonably required in
the exercise of its powers and jurisdiction, including rules of prac-
tice and procedure; §37.057 which requires the commission to
approve or deny an application for a certificate for a new trans-
mission facility not later than 180 days after the date the appli-
cation is filed.

Cross reference to statutes:
§14.002, §14.052, and §37.057.

$§22.52.  Notice in Licensing Proceedings.

Public Utility Regulatory Act

(a) Notice in electric licensing proceedings. In all electric
licensing proceedings except minor boundary changes, the applicant
must give notice in the following ways:

(1) Applicant must publish notice once of the applicant's
intent to secure a certificate of convenience and necessity in a news-
paper having general circulation in the county or counties where a cer-
tificate of convenience and necessity is being requested, no later than
the week after the application is filed with the commission. This notice
must identify the commission's docket number and the style assigned
to the case by Central Records. In electric transmission line cases, the
applicant must obtain the docket number and style no earlier than 25
days prior to making the application by filing a preliminary pleading
requesting a docket assignment. The notice must identify in general
terms the type of facility if applicable, and the estimated expense as-
sociated with the project. The notice must describe all routes without
designating a preferred route or otherwise suggesting that a particular
route is more or less likely to be selected than one of the other routes.

(A) The notice must include all the information re-
quired by the standard format established by the commission for
published notice in electric licensing proceedings. The notice must
state the date established for the deadline for intervention in the
proceeding (date 45 days after the date the formal application was
filed with the commission; or date 30 days after the date the formal
application was filed with the commission for an application for
certificate of convenience and necessity filed under PURA §39.203(e)
or an application for a certificate of convenience and necessity for a
new transmission facility subject to PURA §37.057) and that a letter
requesting intervention should be received by the commission by that
date.

(B) The notice must describe in clear, precise language
the geographic area for which the certificate is being requested and
the location of all alternative routes of the proposed facility. This
description must refer to area landmarks, including but not limited to
geographic landmarks, municipal and county boundary lines, streets,
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roads, highways, railroad tracks, and any other readily identifiable
points of reference, unless no such references exist for the geographic
area. In addition, the notice must include a map that identifies all of
the alternative locations of the proposed routes and all major roads,
transmission lines, and other features of significance to the areas that
are used in the utility's written notice description.

(C) The notice must state a location where a detailed
routing map may be reviewed. The map must clearly and conspic-
uously illustrate the location of the area for which the certificate is
being requested including all the alternative locations of the proposed
routes, and must reflect area landmarks, including but not limited to
geographic landmarks, municipal and county boundary lines, streets,
roads, highways, railroad tracks, and any other readily identifiable
points of reference, unless no such references exist for the geographic
area.

(D) Proof of publication of notice must be in the form of
a publisher's affidavit which must specify each newspaper in which the
notice was published, the county or counties in which each newspaper
is of general circulation, the dates upon which the notice was published,
and a copy of the notice as published. Proof of publication must be
submitted to the commission as soon as available.

(E) The applicant must provide a copy of each environ-
mental impact study or assessment for the project to the Texas Parks
and Wildlife Department (TPWD) for its review within seven days of
filing the application. Proof of submission of the information to TPWD
must be provided in the form of an affidavit to the commission, which
must specify the date the information was mailed or otherwise provided
to TPWD, and must provide a copy of the cover letter or other docu-
mentation that confirms that the information was provided to TPWD.

(2) Applicant must, upon filing an application, also mail
notice of its application to municipalities within five miles of the re-
quested territory or facility, neighboring utilities providing the same
utility service within five miles of the requested territory or facility,
each county government for all counties in which any portion of the
proposed facility or requested territory is located, and the Department
of Defense Siting Clearinghouse. In addition, the applicant must, upon
filing the application, serve the notice on the Office of Public Utility
Counsel using a method specified in §22.74(b) of this title (relating to
Service of Pleadings and Documents). The notice must contain the in-
formation as set out in paragraph (1) of this subsection and a map as
described in paragraph (1)(C) of this subsection. An affidavit attest-
ing to the provision of notice to municipalities, utilities, counties, the
Department of Defense Siting Clearinghouse, and the Office of Public
Utility Counsel must specify the dates of the provision of notice and
the identity of the individual municipalities, utilities, and counties to
which such notice was provided. Before final approval of any modifi-
cation to the applicant's proposed route, applicant must provide notice
as required under this paragraph to municipalities, utilities, and coun-
ties affected by the modification which have not previously received
notice. The notice of modification must state such entities will have 20
days to intervene.

(3) Applicant must, on the date it files an application, mail
notice of its application to the owners of land, as stated on the current
county tax rolls, who would be directly affected by the requested cer-
tificate. For purposes of this paragraph, land is directly affected if an
easement or other property interest would be obtained over all or any
portion of it, or if it contains a habitable structure that would be within
300 feet of the centerline of a transmission project of 230kV or less, or
within 500 feet of the centerline of a transmission project greater than
230kV. For purposes of this paragraph, land is also directly affected if
it is adjacent to a property on which a substation proposed to be autho-
rized by the certificate of convenience and necessity will be located or

is directly across a highway, road, or street that is adjacent to a property
on which such a substation will be located.

(A) Required contents of notice. The notice must con-
tain all information required in paragraph (1) of this subsection and
must include all the information required by the standard notice letter
to landowners prescribed by the commission. The commission's docket
number pertaining to the application must be stated in all notices. The
notice must also include a copy of the "Landowners and Transmission
Line Cases at the PUC" brochure prescribed by the commission.

(B) Map of route. The notice must include a map as
described in paragraph (1)(C) of this subsection.

(C) Notice of proposed substations. Notice of each sub-
station proposed to be authorized by a certificate of convenience and
necessity to each owner of:

(i) property adjacent to the property on which the
proposed substation will be located; and

(ii) property located directly across a highway, road,
or street that is adjacent to the property on which the proposed substa-
tion will be located.

(D) Issuance of notice prior to final approval. Before
final approval of any modification in the applicant's proposed route,
applicant must provide notice as required under subparagraphs (A)
through (C) of this paragraph to all directly affected landowners who
have not already received such notice.

(E) Proof of notice. Proof of notice may be established
by an affidavit affirming that the applicant sent notice by first-class mail
to each of the persons listed as an owner of directly affected land on
the current county tax rolls. The proof of notice must include a list of
all landowners to whom notice was sent and a statement of whether
any formal contact related to the proceeding between the utility and
the landowner other than the notice has occurred. This proof of notice
must be filed with the commission no later than 20 days after the filing
of the application.

(F) Cure of insufficient notice. Upon the filing of proof
of notice as described in subparagraph (E) of this paragraph, the lack
of actual notice to any individual landowner will not in and of itself
support a finding that the requirements of this paragraph have not been
satisfied. If, however, the utility finds that an owner of directly affected
land has not received notice, it must immediately advise the commis-
sion by written pleading and must provide notice to such landowners by
priority mail, with delivery confirmation, in the same form described in
subparagraphs (A) through (C) of this paragraph, except that the notice
must state that the person has fifteen days from the date of delivery to
intervene. The utility must immediately file a supplemental affidavit of
notice with the commission.

(4) The utility must hold at least one public meeting prior
to the filing of its licensing application if 25 or more persons would
be entitled to receive direct mail notice of the application. Direct mail
notice of the public meeting must be sent by first-class mail to each of
the persons listed on the current county tax rolls as an owner of land
within 300 feet of the centerline of a transmission project of 230kV or
less, an owner of land within 500 feet of the centerline of a transmission
project greater than 230kV, an owner of land adjacent to a property on
which a substation proposed to be authorized by the certificate of con-
venience and necessity will be located, or an owner of land directly
across a highway, road, or street that is adjacent to such a substation.
The utility must also provide written notice to the Department of De-
fense Siting Clearinghouse of the public meeting. In the notice for the
public meeting, at the public meeting, and in other communications
with a potentially affected person, the utility must not describe routes
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as preferred routes or otherwise suggest that a particular route is more
or less likely to be selected than one of the other routes. In the event
that no public meeting is held, the utility must provide written notice to
the Department of Defense Siting Clearinghouse of the planned filing
of an application prior to completion of the routing study.

(5) Failure to provide notice in accordance with this section
will be cause for day-for-day extension of deadlines for intervention
and for commission action on the application.

(6) Upon entry of a final, appealable order by the commis-
sion approving an application, the utility must provide notice to all
owners of land who previously received direct notice. Proof of no-
tice under this subsection must be provided to the commission's staff.

(A) If the owner's land is directly affected by the ap-
proved route, the notice must consist of a copy of the final order.

(B) If the owner's land is not directly affected by the
approved route, the notice must consist of a brief statement that the
land is no longer the subject of a pending proceeding and will not be
directly affected by the facility.

(7) Allnotices of an applicant's intent to secure a certificate
of convenience and necessity whether provided by publication or direct
mail must include the following language: "All routes and route seg-
ments included in this notice are available for selection and approval
by the Public Utility Commission of Texas."

(b) Notice in telephone licensing proceedings. In all telephone
licensing proceedings, except minor boundary changes, applications
for a certificate of operating authority, or applications for a service
provider certificate of operating authority, the applicant must give no-
tice in the following ways:

(1) Applicants must publish in a newspaper having general
circulation in the county or counties where a certificate of convenience
and necessity is being requested, once each week for two consecutive
weeks, beginning the week after the application is filed, notice of the
applicant's intent to secure a certificate of convenience and necessity.
This notice must identify in general terms the types of facilities, if ap-
plicable, the area for which the certificate is being requested, and the
estimated expense associated with the project. Whenever possible, the
notice should state the established intervention deadline. The notice
must also include the following statement: "Persons with questions
about this project should contact (name of utility contact) at (utility
contact telephone number). Persons who wish to intervene in the pro-
ceeding or comment upon action sought, should contact the Public Util-
ity Commission, P.O. Box 13326, Austin, Texas 78711-3326, or call
the Public Utility Commission at (512) 936-7120 or (888) 782-8477.
Hearing- and speech-impaired individuals may contact the commission
through Relay Texas at 1-800-735-2989. The deadline for intervention
in the proceeding is (date 70 days after the date the application was
filed with the commission) and you must send a letter requesting in-
tervention to the commission which is received by that date." Proof
of publication of notice must be in the form of a publisher's affidavit,
which must specify the newspaper or newspapers in which the notice
was published; the county or counties in which the newspaper or news-
papers is or are of general circulation; the dates upon which the notice
was published and a copy of the notice as published. Proof of publica-
tion must be submitted to the commission as soon as available.

(2) Applicant must also mail notice of its application,
which must contain the information as set out in paragraph (1) of
this subsection, to cities and to neighboring utilities providing the
same service within five miles of the requested territory or facility.
Applicant must also provide notice to the county government of all
counties in which any portion of the proposed facility or territory is

located. The notice provided to county governments must be identical
to that provided to cities and to neighboring utilities. An affidavit
attesting to the provision of notice to counties must specify the dates
of the provision of notice and the identity of the individual counties
to which such notice was provided.

(3) Failure to provide notice in accordance with this section
will be cause for day-for-day extension of deadlines for intervention.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 30,
2023.

TRD-202304413

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 20, 2023

Proposal publication date: August 4, 2023

For further information, please call: (512) 936-7322
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CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 1. RENEWABLE ENERGY
RESOURCES AND USE OF NATURAL GAS

The Public Utility Commission of Texas (commission) repeals 16
Texas Administrative Code (TAC) §25.173, relating to Goal for
Renewable Energy, and adopts new 16 TAC §25.173, relating
to Goal for Renewable Energy. The commission adopts this rule
with changes and the repeal without changes to the proposed
text as published in the October 27, 2023, issue of the Texas
Register (48 TexReg 6294). The repeal will not be republished.
The rule will be republished. The adopted rule implements Sec-
tion 53 of House Bill (HB) 1500 enacted by the 88th Texas Leg-
islature (R.S.) by establishing a renewable energy credit (REC)
trading program and temporary solar renewable portfolio stan-
dard. Additionally, the adopted rule directs the Electric Reliability
Council of Texas (ERCOT) to continue to maintain an accredita-
tion and banking system to award and track RECs generated by
eligible facilities on a voluntary basis, as required by Public Util-
ity Regulatory Act (PURA) §39.9113.

The commission received comments on the proposed rule
from the 3Degrees Group, Inc. (3Degrees), ERCOT, Office of
Public Utility Counsel (OPUC), Solar Energy Industries Asso-
ciation (SEIA), Texas Energy Buyers Alliance (TEBA), Texas
Solar Power Association (TSPA), and Vistra Corp. (Vistra).
Additionally, the Alliance for Retail Markets and Texas Energy
Association of Marketers filed joint comments as the REP
Coalition.

General Comments

OPUC recommended that the commission undertake a separate
rulemaking to adopt a new rule for the voluntary REC program.

Commission Response
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The commission declines to address the mandatory solar goal
and the voluntary REC program in separate rulemakings, as rec-
ommended by OPUC, because it is unnecessary. The REC pro-
gram depends upon the accreditation, banking, and trading as-
pects of the voluntary program to function, so the two topics are
appropriately addressed together. Moreover, a separate rule-
making would delay the start of the 2024 compliance year for
the solar goal beyond the beginning of the 2024 calendar year.

Registration of energy storage resources for the voluntary REC
program

TEBA recommended that ADERs, batteries, and other types of
energy storage resources be allowed to register for the voluntary
REC program.

Commission Response

The commission disagrees with TEBA that it is appropriate in this
rulemaking proceeding to expand RPS beyond what is explicitly
authorized in statute and declines to implement the proposed
change. PURA §39.9113 explicitly directs ERCOT to "maintain”
[a] system to award and track voluntary renewable energy credits
generated by eligible facilities (emphasis added).” Creating new
types of credits, or authorizing ERCOT to do so, is beyond the
scope of this proceeding.

Definition of "accreditation and banking system"

OPUC stated that the commission should "consider adding defi-
nition and scope to the term "accreditation and banking system'
under PURA §39.9113."

Commission Response

The commission declines to add a definition for "accreditation
and banking system" as requested by OPUC because it is un-
necessary. The required system already exists, and ERCOT will
maintain its current system with minor modifications.

Updates to additional rules

SEIA noted that with the adoption of this new rule, the commis-
sion will also need to update 16 TAC §25.476, relating to Renew-
able and Green Energy Verification.

Commission Response

SEIA's recommendation is beyond the scope of this rulemaking
proceeding. The commission may consider this recommenda-
tion in a future proceeding.

Proposed §25.173(a)--Purpose

Proposed §25.173(a) details the purpose of this section as es-
tablishing a solar renewable portfolio standard program and di-
recting ERCOT to administer a voluntary REC accreditation pro-
gram.

SEIA recommended that the commission modify paragraph (2)
of subsection (a) to insert the words "continue to" before "admin-
ister a voluntary," to clarify that ERCOT is not to initiate a new
program following the adoption of this rule.

The REP Coalition suggested clarifying in paragraph (2) that ER-
COT does have different administrative duties for both voluntary
and mandatory aspects, but two separate programs are not re-
quired. Further, the REP Coalition recommended that subsec-
tion (a), and the rule in its entirety, refer to both programs as
the "trading program" instead of separating them into respective
"trading" and "accreditation" programs.

Commission Response

The commission agrees with SEIA and the REP Coalition that
PURA §39.9113 only contemplates a single REC program for
ERCOT to administer and modifies §25.173(a) accordingly.

Adopted §25.173(b)--Application

Adopted §25.173(b) specifies that this section applies to power
generation companies and retail entities.

The REP Coalition stated that, given the HB 1500, Section 53
directive to adopt rules to implement RPS as it existed immedi-
ately before the repeal of PURA §39.904, the commission should
add an "Application" provision to specify that the rule applies to
power generation companies and retail entities.

Commission Response

The commission agrees with the REP Coalition and adds an ap-
plication provision as adopted subsection (b). Subsequent sub-
sections are renumbered accordingly.

Proposed §25.173(b)--Definitions

ERCOT and TSPA both noted an "error in [paragraph] (18),
which cross-references subsection (h) instead of subsection
(e)." TSPA also noted that it is "appropriate to continue refer-
encing PURA §39.904 in the proposed [Renewable Portfolio
Standard] definition" because HB 1500 directed the commis-
sion to apply the section "as it existed immediately before the
effective date of this Act."

OPUC requested the deletion or modification of multiple defini-
tions. First, OPUC requested that the definitions for opt-out no-
tice and REC offset, in paragraphs (9) and (12) respectively, be
deleted because they are "irrelevant and unnecessary" under
PURA §39.9113. Second, OPUC requested that the commis-
sion "clarify whether REC accounts ([as defined in paragraph
(14)]) and solar REC accounts are distinguished, and how dif-
ferent account holders will be identified." Third, OPUC requested
the deletion of references to subsection (h) and PURA §39.904
from the Renewable Portfolio Standard (RPS) definition in para-
graph (18), as it is "unnecessary" following the repeal of PURA
§39.904.

Commission Response

The commission agrees with ERCOT and TSPA and amends
the proposed rule accordingly. The commission disagrees with
OPUC's recommendations to alter or delete the cited provisions.
Section 53 of HB 1500 effectively requires the commission to
continue the REC trading program and RPS obligation until
September 1, 2025.

To address multiple commenters' concerns regarding paragraph
(18) and the definition of "renewable portfolio standard," the com-
mission modifies the proposed rule by deleting paragraph (18)
and replacing it with a "solar renewable portfolio standard" defi-
nition in paragraph (23), as discussed in further detail below.

Proposed subsection (b)(1); "Compliance period"

Proposed subsection (b)(1) defines "compliance period" to be
January 1, 2024, to December 31, 2024 (2024 compliance pe-
riod), and January 1, 2025 to August 31, 2025 (2025 compliance
period).

The REP Coalition recommended simplifying the compliance pe-
riod definition in paragraph (1) by defining a compliance period
as a calendar year and provided recommended language.

Commission Response
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The commission agrees with the REP Coalition's recommenda-
tion and modifies the proposed rule accordingly.

Proposed subsection (b)(2); "Compliance premium"

Proposed subsection (b)(2) defines "compliance premium" as
"[a] premium awarded" in conjunction with a solar renewable en-
ergy credit that is generated by a renewable energy source that
meets the criteria of subsection (d) of this section."

The REP Coalition recommended revising the compliance pre-
mium definition in paragraph (2) by clarifying that "a compliance
premium is awarded for a MWh of renewable energy that meets
the eligibility for the mandatory solar RPS program in subsection
(€)(2)(A)."

Commission Response

The commission agrees with the REP Coalition and modifies the
proposed rule accordingly. This modification clarifies and aligns
with the applicability timelines established by Section 53 of HB
1500 for the solar RPS.

Proposed subsection (b)(9); "Opt-out notice"

Proposed subsection (b)(9) defines "opt-out notice" as a "written
notice submitted" by a transmission-level voltage customer un-
der PURA §39.904(m-1)."

The REP Coalition recommended removing the reference to
PURA §39.904 in paragraph (9). Additionally, the REP Coalition
recommended removing all references to PURA §39.904 in the
proposed rule to be consistent with the intent of HB 1500 in
repealing the statutory provision.

Commission Response

The commission agrees with the REP Coalition that references
to PURA §39.904 should be removed and modifies the proposed
rule accordingly.

Proposed subsection (b)(10); "Program administrator"

The proposed rule's definition of "program administrator"
included references to the statutory responsibility of the inde-
pendent organization for the ERCOT region to maintain the
accreditation and banking program and also the commission's
authority to appoint a "program administrator" for the retired
RPS program under repealed PURA §39.904. The proposed
language further designated the independent organization
certified under PURA §39.151 for the ERCOT region as the
program administrator under both statutes.

The REP Coalition recommended that the "program administra-
tor" simplify the definition of program administrator to clarify that
ERCOT will be responsible for both the RPS obligation that is
applicable to retail entities and the REC trading program.

Commission Response

The commission agrees with the REP Coalition that the program
administrator definition should clarify that the program adminis-
trator is responsible for both the solar RPS obligation and the
REC trading program and modifies the proposed rule accord-
ingly.

Proposed subsection (b)(18); "Renewable portfolio standard
(RPS)"

Proposed subsection (b)(18) defines the "renewable portfolio
standard" as "the amount of capacity required to meet the
requirements of PURA §39.904 under subsection (h) of this
section."

The REP Coalition recommended replacing the "RPS" definition
in paragraph (18) with a "solar renewable portfolio standard (so-
lar RPS)" definition that equates the RPS requirement to "the
amount of solar capacity required in subsection (e)(2) to imple-
ment Section 53 of House Bill 1500."

Commission Response

The commission agrees with the REP Coalition and replaces the
definition of RPS with a definition of solar renewable portfolio
standard. This modification will clearly delineate between the re-
tired and new portfolio standards and also help clarify the distinc-
tion between the mandatory and voluntary aspects of this rule.
The commission makes other conforming changes throughout
the rule.

Proposed §25.173(c)--Certification of Renewable Energy Facili-
ties

Proposed §25.173(c) establishes the requirements and process
for the commission to certify all renewable facilities that will pro-
duce REC offsets, RECs, solar RECs, or compliance premiums
for sale in the trading and accreditation programs.

Clarification on REC program requirements for re-registration of
generators

Multiple commenters requested clarifications to the rule as pro-
posed on whether previously registered generators will have to
re-register to participate in REC trading.

TSPA stated that it isn't clear whether generators will be required
to re-register for the program in the rule as proposed and that
requiring current participants to re-register would be "inefficient
and disruptive." TSPA proposed language clarifying that re-reg-
istration is not required for generators already participating in the
program.

SEIA stated there "[was] no indication that the legislature
intended that the [cJommission should require solar facilities
that were already registered and certified" to re-register and be
re-certified to continue in the generation, trading, and accredita-
tion of solar RECs." SEIA provided a new suggested paragraph
to subsection (c) to make this clarification.

TEBA recommended that the commission modify subsection
(c) to be clear that "generators with existing Renewable Energy
Credit Certification [will] be grandfathered into the new rule" and
do not have to reregister for participation in the voluntary REC
market. TEBA provided a new suggested paragraph to make
this clarification.

The REP Coalition provided language that clarifies in subsection
(c) that generators already certified by the commission to partici-
pate in the REC trading program are not required to obtain a new
certification as a result of the repeal and replacement of this sec-
tion.

Commission Response

The commission agrees with comments from TSPA, SEIA,
TEBA, and the REP Coalition. Renewable energy facilities will
not have to re-register or re-certify for the REC trading program.
The commission amends the rule accordingly.

Recommended revision to allow energy storage devices to reg-
ister for REC program

TEBA recommended that the commission add another para-
graph to subsection (c) that will permit ERCOT to expand
registration for the REC program to other resource types, such
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as batteries, ADERSs, and other types of energy storage devices,
but did not recommend specific language. Additionally, TEBA
recommended the creation of "energy storage certificates" and
additional attributes for use by energy storage devices.

Commission Response

The commission declines to expand the registration require-
ments to permit additional resource types to register for the
program because it is beyond the scope of this rulemaking. HB
1500 directed ERCOT to maintain an accreditation and banking
system for renewable energy technologies. Whether additional
technologies should be permitted to participate, or whether
ERCOT should create additional types of credits or attributes
for these technologies, would require further investigation.

Proposed §25.173(d)--Renewable energy credits, solar renew-
able energy credits, and compliance premiums

Proposed §25.173(d) establishes the eligibility criteria for renew-
able facilities to produce RECs, solar RECs, and compliance
premiums.

Statutory authorization for a REC "trading" program

OPUC requested that any language regarding a REC "trading"
program be removed from the proposed rule. OPUC argued that
the commission does not have statutory authority to continue a
trading program for RECs following the repeal of PURA §39.904
and passage of HB 1500 as the legislature "intentionally and
purposefully" omitted the word "trading" from the new authorizing
statute, PURA §39.9113. Further, OPUC argued that the trading
program for RECs becomes "unnecessary" without the need to
meet an RPS obligation through the purchase and retirement of
RECs.

The commission disagrees with OPUC. A trading program is
necessary to comply with HB 1500, Section 53, which requires
the commission to, by rule, "adopt a program to apply that sec-
tion as it existed immediately before the effective date of this
Act, and to apply other statutes that referred to that section im-
mediately before the effective date of this Act, as if that section
had not been repealed by this Act and the other statutes that re-
ferred to that section had not been repealed or amended by this
Act." A trading program existed as a part of the repealed PURA
§39.904, so it is implicitly authorized by HB 1500. Further, under
§311.021(4) of the Texas Code Construction Act, statutes must
be construed such that the result is "feasible of execution." If ER-
COT does not maintain a trading program, it would be impossible
for a retail entity that does not also own solar generation facilities
to meet its obligations under the new solar renewable portfolio
standard, making the statute infeasible to execute.

Additionally, the trading program must apply to all renewable en-
ergy credits and persist after the expiration of the solar-only pro-
gram. Under §311.021(3) of the Texas Code Construction Act,
statutes must be construed such that "a just and reasonable re-
sult is intended." HB 1500 directs ERCOT to maintain a REC
accreditation and banking system to award and track voluntary
energy credits. In practical terms, the maintenance of the ac-
creditation and banking system is required for activities such as
the validation of green energy retail electric products. Without a
trading mechanism, only the entity that generated the renewable
energy credit would be capable of retiring these credits and val-
idating green energy products. This would result in the inability
of any entity that does not own generation to offer green energy
products, which is neither a just nor reasonable outcome in a
competitive retail market.

Subsection (d)(1)(A)--Facilities eligible for producing RECs for
the accreditation program

Clauses (ii), (iii), (v), and (vi) of subparagraph (A) pertain to re-
newable technologies that use fossil fuels in the production of
electricity. These clauses limit the eligibility of a dual-source fa-
cility and specify that a dual-source facility may only generate
RECs based on the production of electricity from a renewable
source. Clause (vi) of subparagraph (A) addresses statewide
renewable capacity MW goals. Clause (vii) of subparagraph (A)
limits RECs that can be generated from repowered resources up
to 150 MWs.

OPUC requested the deletion of clauses (ii), (iii), (v), and (vi)
from subparagraph (A) because they are "not relevant to the
new [REC] program." OPUC argued that these clauses conflict
with HB 1500's solar-only intent by permitting gas-powered tech-
nologies to register for the REC accreditation program. Further,
OPUC argued that because clause (vi) addresses statewide re-
newable capacity megawatt goals, which are no longer applica-
ble after the repeal of PURA §39.904, it should be deleted.

The REP Coalition recommended the deletion of the statewide
renewable capacity megawatt goals provision from clause (vi)
and the entirety of clause (vii) from subparagraph (A) because
they are inapplicable to the REC accreditation program.

Commission Response

The commission declines to remove clauses (ii), (iii), and (v) un-
der subparagraph (A) from the proposed rule. Subsection (d)(1)
outlines the eligibility of all renewable facilities participating in
the voluntary element of the REC program to produce RECs,
and clauses (ii), (i), and (v) are needed to apply the section as
it was before its repeal. A renewable facility that uses both fossil
fuels and renewable resources may still generate RECs in ac-
cordance with these requirements.

The commission agrees with OPUC and the REP Coalition that
the renewable capacity language of clause (vi) from subpara-
graph (A) is not relevant to the voluntary element of the REC
program. The commission also agrees with the REP Coalition's
recommendation to delete clause (vii) from subparagraph (A) be-
cause this clause is no longer relevant to the REC program. The
rule is modified accordingly.

Subsection (d)(3)--Compliance premiums

Subsection (d)(3) describes how compliance premiums are cre-
ated and awarded. Paragraph (A) of this subsection states that
one compliance premium will be awarded in conjunction with
each solar REC generated between January 1, 2024, and De-
cember 31, 2024. The proposed rule does not allow for the cre-
ation or award of any compliance premiums after December 31,
2024, nor does it allow for the use of compliance premiums after
the 2024 compliance period.

3Degrees requested that compliance premiums continue to be
earned through the remainder of the RPS to September 1, 2025.
3Degrees reasoned that maintaining compliance premiums
would reduce the additional compliance burdens on REPs and
help to sustain the level of demand for solar RECs until the RPS
is phased out.

OPUC stated that subsection (d)(3) is "wholly inapplicable to the
new program under PURA §39.9113."

The REP Coalition stated that compliance premiums awarded
before January 1, 2024, should be eligible for use through the
settlement period for the 2024 compliance period, and that com-
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pliance premiums should be awarded for each solar REC gen-
erated through December 31, 2024.

Commission Response

The commission disagrees with 3Degrees that compliance pre-
miums should be earned after December 31, 2024, and declines
to modify the proposed rule. Compliance premiums were orig-
inally intended to incentivize non-wind renewable generation to
meet the non-wind target in repealed PURA §39.904. Following
the repeal of PURA §39.904, it is no longer necessary to provide
the additional incentive of compliance premiums for non-wind
renewable generation. Further, compliance premiums are in-
tended to be used by entities for compliance with the solar RPS.
However, when an entity uses compliance premiums to meet its
solar RPS obligation, the total solar RPS obligation for the next
compliance year increases proportionally. Therefore, itis not ap-
propriate for compliance premiums to be created or used for the
2025 compliance year's RPS obligation because no subsequent
compliance year exists to shift the obligation forward to. This
would serve to undermine the eventual retirement of sufficient
solar RECs to achieve the mandatory solar RPS goal.

The commission agrees with OPUC that compliance premiums
should not be created or awarded following the end of the
mandatory solar RPS. However, Section 53 of HB 1500 directed
the commission to "phase out the program." As detailed above,
limiting the creation and award of compliance premiums to
December 31, 2024, allows the solar RPS to be phased out as
well as permits compliance premiums to expire naturally at the
end of their three-year compliance life.

The commission agrees with the REP Coalition that compliance
premiums awarded for solar RECs generated before December
31, 2023, and through December 31, 2024, should be available
for use in the solar RPS through the settlement period for the
2024 compliance period and modifies the proposed rule accord-

ingly.

Subsection (d)(4)--Production, transfer, and expiration of RECs
and solar RECs

Subsection (d)(4) contains the regulations and process for the
production, transfer and expiration of RECs and solar RECs.

Vistra opposed voluntary RECs having a compliance life of three
years and provided redlines removing "RECs or" from subpara-
graphs (E), (G), and (H). Vistra argued that the initial rationale for
RECs having a defined compliance life does not apply to non-so-
lar or voluntary RECs and that instituting compliance lives onto
RECs will "impair the property rights of REC owners."

OPUC restated that the use of "trading program" language is nei-
ther authorized by statute nor necessary in a voluntary program
setting.

OPUC stated that it is unclear if solar RECs and RECs are inter-
changeable, how RECs will be retired when there is no longer
an RPS requirement, or if RECs and solar RECs will have the
same value.

Commission Response

The commission declines to modify the proposed rule to remove
REC compliance lives as requested by Vistra. Section 53 of HB
1500 directs the commission to "adopt a program to apply [PURA
§39.904] as it existed immediately before the effective date of
[HB 1500], as if that section had not been repealed." Accordingly,
the commission maintains the established practice of assigning
RECs a three-year compliance life.

The commission also declines to remove the compliance lives
of non-solar RECs or of all RECs after the expiration of the so-
lar RPS mandate as this time. Currently, retail electric providers
(REPs) are able to certify their energy products as ""green' by
voluntarily retiring RECs with ERCOT. These voluntary retire-
ments and ""green' product certifications benefit both REPs and
consumers by allowing REPs to provide transparent renewable
energy options to consumers and allowing consumers to make
informed choices when choosing energy plans. Based on the
current program structure, consumers have an expectation that
the green energy product they are purchasing is supporting re-
newable energy that was generated within the last three years.

Without compliance lives, REPs would still be able to voluntarily
retire RECs for product certifications, but there would not be any
certainty for consumers surrounding when that REC was gener-
ated. The commission declines to remove the compliance lives
of RECs without a more focused investigation of the effects such
a change would have on the market and consumers.

Further, the commission disagrees with Vistra that retaining com-
pliance lives on RECs constitutes a property rights violation. The
compliance life of a REC exists when a REC is created, and it is
known by all parties during any transactions involving the REC
that the REC will eventually expire. On the other hand, without
compliance lives, all RECs could exist on the voluntary market in
perpetuity. This would eventually over-inflate the voluntary mar-
ket, decrease the market value of each REC and disincentivize
participation in the market for generators or retail entities looking
to sell these RECs.

The commission disagrees with OPUC that a REC "trading" pro-
gram is not authorized by statute. Section 53 of HB 1500 directs
the commission to "adopt a program to apply [PURA §39.904]
as it existed immediately before the effective date of [HB 1500],
as if that section had not been repealed." This statutory directive
implicitly directs the commission to implement a REC trading pro-
gram in the amended §25.173.

Further, the commission disagrees with OPUC's argument that
a REC trading program is unnecessary in a voluntary capacity.
The REC trading program is the vehicle for renewable energy
facilities and retail entities to purchase and sell RECs, includ-
ing solar RECs. This trading program is necessary not only for
the mandatory solar RPS, but for retail entities to trade and re-
tire RECs voluntarily to meet green product requirements under
§25.476.

Proposed §25.173(e)--Solar Renewable Energy Credits Trading
Program

Proposed §25.173(e) establishes the requirements and process
for administering and participating in the solar renewable energy
credits program.

TSPA stated that "the proposed solar capacity requirements of
1,310 MW and 655 MW of new resources for the 2024 and 2025
compliance periods, respectively, are reasonable." Additionally,
TSPA expressed support for the creation of the solar REC trading
program and the solar RPS calculation.

OPUC argued that PURA §39.9113 "does not authorize a trading
program." Further, OPUC commented that "[commission] staff
should consider a rulemaking option that doesn't create a new
market based on authority that no longer exists."

The REP Coalition recommended revisions to paragraphs (1)
and (2) of this subsection to clarify that the solar-only RPS obli-
gation for retail entities will end on September 1, 2025, and fur-
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ther revisions to paragraph (2) to delete language that is "ob-
solete." The REP Coalition also provided language that revises
subparagraph (A)(i) and (A)(ii) of paragraph (2) "consistent with
the definition of ""New facilities' in subsection (c)."

Commission Response

The commission disagrees with OPUC's argument that a trading
program is not authorized. The trading program is the mecha-
nism by which ERCOT maintains both the mandatory and volun-
tary elements of this section. A new market is not being created;
the rule is being modified to encapsulate the mandatory and vol-
untary requirements from HB 1500 while using ERCOT's existing
framework.

The commission agrees with the REP Coalition's recommenda-
tions to remove language from paragraph (2) and to change sub-
paragraphs (A)(i) and (A)(ii) to use the definition of "new facilities"
and modifies the proposed rule accordingly.

Subsection (e)(3); Calculation of capacity conversion factor
(CCF)

The capacity conversion factor is used by the program adminis-
trator to allocate the solar RPS obligation to retail entities.

3Degrees requested that the commission revise the calculation
of the capacity conversion factor (CCF) through the remainder
of the RPS to September 1, 2025, to reflect historic generator
performance data for solar facilities only. 3Degrees stated that if
the CCF included all renewable resources, then the CCF would
be overinflated and result in an inaccurate RPS obligation. 3De-
grees provided language on how to specify this change in para-
graph (3) of this subsection. Additionally, 3Degrees requested
that the PUC direct ERCOT to update Section 14 of the nodal
protocols, State of Texas Renewable Energy Credit Trading Pro-
gram, to apply a solar-based CCF to the RPS requirement cal-
culation.

The REP Coalition suggested revising the timing of the CCF cal-
culation from the third quarter of each odd numbered year to the
first quarter of the 2024 compliance year. The REP Coalition also
recommended adding language to clarify this CCF will be used
through the end of solar RPS and provided language consistent
with its recommendations.

Commission Response

The commission agrees with 3Degrees that CCF language
should be updated to specify its applicability only to solar
resources and modifies the rule language accordingly.

The commission agrees with the REP Coalition's suggestion to
adjust the timing of the CCF calculation and modifies the rule
accordingly.

Subsection (€)(5); Nomination and award of REC offsets

Subsection (e)(5) establishes how an entity can use REC offsets
to meet its obligations under the mandatory RPS.

OPUC argued that "offsets in [paragraph] (5) are unnecessary in
the new, voluntary REC program."

Commission Response

The commission agrees with OPUC that offsets are not rele-
vant to the voluntary portion of the REC trading program. How-
ever, the commission declines to modify the proposed rule due
to statutory requirements and relevance to the mandatory solar
RPS.

Proposed §25.173(f)--Renewable Energy Credits Accreditation
Program

Proposed §25.173(f) establishes the requirements and process
for administering and participating in the renewable energy cred-
its accreditation program.

TSPA and 3Degrees supported the REC accreditation program
as proposed. Further, 3Degrees commented on the importance
of Texas RECs in national voluntary REC markets.

SEIA suggested, for consistency with other provisions of this
rule, that the commission replace "ERCOT" with "program ad-
ministrator."

The REP Coalition proposed revisions to subsection (f) to clar-
ify that the program administrator will continue to maintain the
records, accounts, RECs, and CPs from the REC trading pro-
gram "as it existed prior to August 31, 2023, and December 31,
2023," and as under repealed PURA §39.904.

Commission Response

The commission agrees with SEIA and modifies the rule to ref-
erence "program administrator” instead of "ERCOT" to maintain
consistency with the rest of this section.

The commission agrees with the REP Coalition that ERCOT
must continue to maintain the records of the trading program as
it previously existed, and the rule has been modified accordingly.

Subsection (f)(2)

Under subsection (f)(2), "ERCOT may assign additional at-
tributes to RECs, such as more precise REC-generation
timestamps, to allow buyers to distinguish between RECs."

TEBA and SEIA commented in support of paragraph (2). 3De-
grees recommended modifying the rule to explicitly allow ER-
COT to implement time stamps on RECs to allow for more gran-
ular REC tracking capabilities.

Commission Response

The commission declines to modify the proposed rule as
requested by 3Degrees, because REC characteristics and at-
tributes should be determined by the program administrator after
considering the value provided by and potential consequences
of adding each new attribute.

Proposed §25.173(g)--Responsibilities of the Program Adminis-
trator

Proposed §25.173(g) establishes the requirements and respon-
sibilities the program administrator must follow in administering
both the REC trading and accreditation programs.

OPUC argued that the responsibilities of the program adminis-
trator should be limited to managing an accreditation and bank-
ing system to award and track voluntary RECs "as envisioned in
PURA §39.9113."

The REP Coalition did not comment on this section but provided
various non-substantive redline revisions to subsection (g) con-
sistent with its comments on other provisions of the rule.

Commission Response

The commission declines to limit the program administrator's
responsibilities to managing voluntary RECs as requested by
OPUC, because the program administrator is also responsible
for managing the mandatory solar RPS requirements.
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The commission agrees with the REP Coalition's non-substan-
tive revisions and modifies the rule accordingly.

Subsection (g)(5)

Subsection (g)(5) requires the program administrator to "[r]etire
RECs, solar RECs, and compliance premiums at the end of each
REC, solar REC, or compliance premiums' compliance life".

Vistra proposed removing the requirement that the program ad-
ministrator retire RECs, consistent with its prior recommendation
that the commission eliminate REC expiration dates.

Commission Response

While the creation and retirement of RECs is voluntary under
the adopted rule, the commission declines to modify the rule to
remove compliance lives from RECs as requested by Vistra for
reasons previously discussed.

Proposed §25.173(h)--Penalties and Enforcement

Proposed §25.173(h) allows the program administrator to deter-
mine whether a retail entity has retired sufficient solar RECs or
compliance premiums to satisfy its RPS allocation. If the pro-
gram administrator determines that a retail entity has not sat-
isfied its RPS obligation, the retail entity may be subject to an
administrative penalty, under PURA §15.023, of $50 per MWh
that is deficient.

OPUC argued that subsection (h) is "not applicable to the REC
program under PURA §39.9113" and should be removed en-
tirely. Further, OPUC argued that the REC program is meant to
function as "a voluntary program" focused on accrediting gener-
ation and banking credits to enable voluntary contractual obliga-
tions," and that it is unnecessary to penalize the failure to retire
RECs or compliance premiums.

The REP Coalition suggested moving subsection (h) to immedi-
ately after the settlement process provision in subsection (i). The
REP Coalition argued that the settlement process must be com-
pleted before the program administrator can determine whether
a retail entity is out of compliance with its RPS obligation and is
subject to an administrative penalty.

Commission Response

The commission declines to remove the enforcement provisions
of this rule as recommended by OPUC, because they are per-
tinent to the mandatory solar RPS program. The commission
may remove these provisions in a future rulemaking proceeding
following the expiration of the solar RPS program requirements.

The commission agrees with the REP Coalition's recommenda-
tion to relocate this provision within the rule for clarity and modi-
fies the rule accordingly.

Proposed §25.173(i)--Settlement Process

Proposed §25.173(i) establishes the settlement process for a re-
tail entity to comply with its RPS obligation for the previous com-
pliance period.

OPUC argued that it may not be necessary to define a settle-
ment process because "there is no longer a RPS requirement.”
Further, OPUC suggested allowing the program administrator to
dictate the settlement period or "leave [it] to market forces to de-
termine in voluntary contractual transactions."

Commission Response

The commission declines to remove the settlement process from
the rule as requested by OPUC, because it is necessary for the
mandatory solar RPS requirements.

The REP Coalition suggested removing the following language
from this subsection: "The compliance period is the settlement
period in which the following must occur." The REP Coalition
stated that the quoted language is inconsistent with the descrip-
tion of settlement period and the concept of a compliance period.
The REP Coalition offered replacement language to note that the
settlement period is the 90 days following the compliance period.

Commission Response

The commission agrees with the REP Coalition's suggested lan-
guage and modifies the rule accordingly.

Proposed §25.173(j)--Microgenerators and REC Aggregators

Proposed §25.173(j) allows for a REC aggregator to manage
the participation of multiple microgenerators in the REC trad-
ing and accreditation programs and establishes how ERCOT as-
signs RECs within this arrangement.

OPUC stated that it is unclear if subsection (j) is necessary for
the REC program under PURA §39.9113. OPUC suggested the
commission remove this language or update it for microgenera-
tors and REC aggregators and address other technologies like
demand response.

The REP Coalition suggested edits to subsection (j), provided in
redlines, consistent with its general comments.

TEBA suggested that an additional paragraph be added to sub-
section (j) to clarify that an existing REC aggregator does not
need to re-register.

Commission Response

The commission disagrees with OPUC and declines to remove
subsection (j) from the rule. This language must remain in the
rule to maintain RPS as it was prior to the repeal of PURA
§39.904 by HB 1500. Additionally, it is beyond the scope of this
rulemaking to consider demand response at this time.

The commission agrees with TEBA that microgenerators and
REC aggregators do not have to re-register, and modifies the
rule accordingly.

Adopted §25.173(I)--Effective date

3Degrees and the REP Coalition requested that the commis-
sion provide additional clarification on the RPS requirements for
the compliance period gap from August 24, 2023, to January 1,
2024, and on the settlement of the 2023 compliance year. The
REP Coalition requested a new subsection addressing how the
2023 compliance year should be addressed by ERCOT.

Commission Response

The commission directed ERCOT to discontinue the current
program at the August 24, 2023, open meeting. The solar-only
program is a new program with a solar-only RPS obligation.
There are no compliance requirements from September 1,
2023, through January 1, 2024; however, any solar RECs gen-
erated during this period may be used to fulfill retail entity solar
RPS obligations for the 2024 and 2025 compliance periods.
The commission adds new subsection (I) to memorialize these
previously issued directives.

16 TAC §25.173
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The repeal is adopted under the following provisions of PURA:
§14.001, which authorizes the commission to adopt and enforce
rules reasonably required in the exercise of its powers and juris-
diction; §39.151, which gives the commission complete author-
ity to oversee the independent organization's operations; and
§39.9113, which requires the independent organization certified
under §39.151 for the ERCOT power region to maintain an ac-
creditation and banking system to award and track voluntary re-
newable energy credits generated by eligible facilities.

The repeal is also adopted under the provisions of HB 1500 §53
from the 88th Texas Legislature (R. S.) which directs the com-
mission to adopt a program, effective until September 1, 2025,
to apply repealed PURA §39.904 as it existed immediately be-
fore the section's effective repeal date only to renewable energy
technologies that exclusively rely on an energy source that is
naturally regenerated over a short time and are derived directly
from the sun.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 30,
2023.

TRD-202304409

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: January 1, 2024

Proposal publication date: October 27, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢
16 TAC §25.173

The new rule is adopted under the following provisions of PURA:
§14.001, which authorizes the commission to adopt and enforce
rules reasonably required in the exercise of its powers and juris-
diction; §39.151, which gives the commission complete author-
ity to oversee the independent organization's operations; and
§39.9113, which requires the independent organization certified
under §39.151 for the ERCOT power region to maintain an ac-
creditation and banking system to award and track voluntary re-
newable energy credits generated by eligible facilities.

The new rule is also adopted under the provisions of HB 1500
§53 from the 88th Texas Legislature (R. S.) which directs the
commission to adopt a program, effective until September 1,
2025, to apply repealed PURA §39.904 as it existed immedi-
ately before the section's effective repeal date only to renewable
energy technologies that exclusively rely on an energy source
that is naturally regenerated over a short time and are derived
directly from the sun.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.151, and 39.9113; and HB 1500 from the 88th
Texas Legislature (R. S.)
$25.173.  Renewable Energy Credit Program.
(a) Purpose. The purposes of this section are to:
(1) Establish a solar renewable portfolio standard pursuant

to Section 53 of House Bill 1500, enacted by the 88th Texas Legisla-
ture, Regular Session, to be phased out by September 1, 2025; and

(2) Direct the independent organization certified under
PURA §39.151 for the ERCOT region to continue to administer a
renewable energy credit (REC) trading program on a voluntary basis.

(b) Application. This section applies to power generation
companies as defined in §25.5 of this title (relating to Definitions), and
retail entities as defined in subsection (c) of this section.

(c) Definitions.

(1) Compliance period--A calendar year beginning January
1 and ending December 31 in which renewable energy credits are gen-
erated.

(2) Compliance premium--A premium awarded by the pro-
gram administrator in conjunction with a solar renewable energy credit
that is generated by a renewable energy source that meets the criteria of
subsection (¢)(2)(A) of this section. For the purpose of the solar renew-
able energy portfolio standard requirements, one compliance premium
is equal to one solar renewable energy credit.

(3) Designated representative--A person authorized by the
owners or operators of a renewable resource to register that resource
with the program administrator. The designated representative must
have the authority to represent and legally bind the owners and opera-
tors of the renewable resource in all matters pertaining to the renewable
energy credit trading program.

(4) Existing facilities--Renewable
placed in service before September 1, 1999.

energy generators

(5) Generation offset technology--Any renewable technol-
ogy that reduces the demand for electricity at a site where a customer
consumes electricity. An example of this technology is solar water
heating.

(6) Microgenerator--A customer who owns one or more el-
igible renewable energy generating units with a rated capacity of less
than one megawatt (1 MW) operating on the customer's side of the util-
ity meter.

(7) New facilities--Solar renewable energy generators
placed in service on or after September 1, 1999. A new facility in-
cludes the incremental capacity and associated energy from an existing
renewable facility achieved through repowering activities undertaken
on or after September 1, 1999.

(8) Off-grid generation--The generation of renewable en-
ergy in an application that is not interconnected to a utility transmission
or distribution system.

(9) Opt-out notice--Written notice submitted to the com-
mission by a transmission-level voltage customer.

(10) Program administrator--The entity responsible for
carrying out the administrative responsibilities related to the REC
trading program and the solar renewable portfolio standard as set forth
in this section. In accordance with PURA §39.9113, the program
administrator is the independent organization certified under PURA
§39.151 for the ERCOT region.

(11) REC aggregator--An entity managing the participa-
tion of two or more microgenerators in the REC trading program.

(12) REC offset (offset)--A REC offset represents one
megawatt-hour (MWh) of renewable energy from an existing facility
that is not eligible to earn renewable energy credits or compliance
premiums.

(13) Renewable energy credit (REC)--A REC represents
one MWh of renewable energy that is physically metered and verified
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in Texas and meets the requirements set forth in subsection (e)(1)(A)
of this section.

(14) Renewable energy credit account (REC account)--An
account maintained by the program administrator for the purpose of
tracking the production, sale, transfer, purchase, and retirement of
RECs, solar RECs, or compliance premiums by a program participant.

(15) Renewable energy credit trading program (trading
program)--The process of awarding, trading, tracking, and submitting
RECs as a means of meeting the renewable energy requirements set
out in subsection (g) of this section.

(16) Renewable energy resource (renewable resource)--A
resource that produces energy derived from renewable energy tech-
nologies.

(17) Renewable energy technology--Any technology that
exclusively relies on an energy source that is naturally regenerated over
a short time and derived directly from the sun, indirectly from the sun,
or from moving water or other natural movements and mechanisms of
the environment. Renewable energy technologies include those that
rely on energy derived directly from the sun, wind, geothermal, hydro-
electric, wave, or tidal energy, or on biomass or biomass-based waste
products, including landfill gas. A renewable energy technology does
not rely on energy resources derived from fossil fuels, waste products
from fossil fuels, or waste products from inorganic sources.

(18) Repowered facility--An existing facility that has been
modernized or upgraded to use renewable energy technology to pro-
duce electricity consistent with this rule.

(19) Retail entity--Municipally-owned utilities, generation
and transmission cooperatives and distribution cooperatives that offer
customer choice, retail electric providers (REPs), and investor-owned
utilities that have not unbundled under PURA Chapter 39.

(20) Settlement period--The period following a compli-
ance period in which the settlement process for that compliance period
takes place as set forth in subsection (i) of this subsection.

(21) Small producer--A renewable resource that is less than
ten megawatts (10 MW) in size.

(22) Solar renewable energy credit (solar REC)--A REC
representing one MWh of renewable energy that is physically metered
and verified in Texas and meets the requirements set forth in subsection
(€)()(2) of this section.

(23) Solar renewable portfolio standard (solar RPS) - The
amount of solar capacity required in subsection (e)(2) of this section to
implement Section 53 of House Bill 1500 enacted by the 88th Texas
Legislature, Regular Session.

(24) Transmission-level voltage customer--A customer
that receives electric service at 60 kilovolts (kV) or higher or that
receives electric service directly through a utility-owned substation
that is connected to the transmission network at 60 kV or higher.

(d) Certification of renewable energy facilities. The commis-
sion will certify all renewable facilities that will produce either REC
offsets, RECs, solar RECs, or compliance premiums for sale in the
trading program. To be awarded REC offsets, RECs, solar RECs, or
compliance premiums, a power generator must complete the certifica-
tion process described in this subsection. The program administrator
must not award REC offsets, RECs, solar RECs, or compliance pre-
miums for energy produced by a power generator before it has been
certified by the commission.

(1) The designated representative of the generating facil-
ity must file an application with the commission on a form approved

by the commission for each renewable energy generation facility. At
a minimum, the application must include the location, owner, technol-
ogy, and rated capacity of the facility, and must demonstrate that the
facility meets the resource eligibility criteria in subsection (e) of this
section. Any subsequent changes to the information in the application
must be filed with the commission within 30 days of such changes.

(2) No later than 30 days after the designated representative
files the certification form with the commission, the commission will
inform both the program administrator and the designated representa-
tive whether the renewable facility has met the certification require-
ments. At that time, the commission will either certify the renewable
facility as eligible to receive REC offsets, RECs, solar RECs, or com-
pliance premiums or describe any insufficiencies to be remedied. If the
application is contested, the time for acting is extended for such time
as is necessary for commission action.

(3) Upon receiving notice of certification of new facilities,
the program administrator will create a REC account for the designated
representative of the renewable resource.

(4) The commission or program administrator may make
on-site visits to any certified facility, and the commission will decer-
tify any facility if it is not in compliance with the provisions of this
subsection.

(5) A decertified renewable generator may not be awarded
RECs, solar RECs, or compliance premiums. However, any RECs, so-
lar RECs, REC offsets, or compliance premiums awarded by the pro-
gram administrator and transferred to a retail entity prior to the decer-
tification remain valid.

(6) Participants that were registered and certified to partic-
ipate in the trading program prior to the effective date of this rule con-
tinue to be registered and certified under this subsection and are not
required to re-register or be recertified to participate in the trading pro-
gram.

() Renewable energy credits, solar renewable energy credits,
and compliance premiums.

(1) Renewable energy credits (RECs).

(A) Facilities eligible for producing RECs in the trading
program. For a renewable facility to be eligible to produce RECs for
the trading program it must be either a new facility, a small producer,
or a repowered facility as defined in subsection (¢) of this section and
must also meet the requirements of this subsection.

(i) A renewable energy resource must not be ineli-
gible under subparagraph (B) of this paragraph and must be certified
under subsection (d) of this section.

(i) For a renewable energy technology that requires
fossil fuel, the facility's use of fossil fuel must not exceed 25.0% of the
total annual fuel input on a British thermal unit (BTU) or equivalent
basis.

(iii) For arenewable energy technology that requires
the use of fossil fuel that exceeds 2.0% of the total annual fuel input
on a BTU or equivalent basis, RECs can only be earned on the renew-
able portion of the production. A renewable energy resource using a
technology described by this clause must comply with the following
requirements:

(I) A meter must be installed and periodic tests of
the heat content of the fuel must be conducted to measure the amount
of fossil fuel input on a British thermal unit (BTU) or equivalent basis
that is used at the facility;
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(II) The renewable energy resource must calcu-
late the electricity generated by the unit in MWh, based on the BTUs
(or equivalent) produced by the fossil fuel and the efficiency of the re-
newable energy resource, subtract the MWh generated with fossil fuel
input from the total MWh of generation and report the renewable en-
ergy generated to the program administrator;

(III) The renewable energy resource must report
the generation to the program administrator in the measurements, for-
mat, and frequency prescribed by the program administrator, which
may include a description of the methodology for calculating the non-
renewable energy produced by the resource; and

(IV)  The renewable energy resource is subject to
audit to verify the accuracy of the data submitted to the program admin-
istrator and compliance with this section, to be conducted by the pro-
gram administrator or an independent third party as requested by the
program administrator. If the program administrator requires a third
party audit, the audit must be performed at the expense of the renew-
able energy resource.

(iv) The output of the facility must be readily capa-
ble of being physically metered and verified in Texas by the program
administrator. Energy from a renewable facility that is delivered into
a transmission system where it is commingled with electricity from
non-renewable resources before being metered cannot be verified as
delivered to Texas customers. A facility is not ineligible if the facility
is a generation-offset, off-grid, or on-site distributed renewable facility
and it otherwise meets the requirements of this subparagraph.

(v) For a municipally owned utility operating a gas
distribution system, any production or acquisition of landfill gas that
is directly supplied to the gas distribution system is eligible to produce
RECs based upon the conversion of the thermal energy in BTUs to
electric energy in kWh using for the conversion factor the systemwide
average heat rate of the gas-fired units of the combined utility's electric
system as measured in BTUs per kWh.

(vi)  For industry-standard thermal technologies, the
RECs can be earned only on the renewable portion of energy produc-
tion.

(B) Facilities not eligible for producing RECs in the
trading program. A renewable facility is not eligible to produce RECs
if it is:

(i) A renewable energy capacity addition associated
with an emissions reductions project described in Health and Safety

Code §382.05193, that is used to satisfy the permit requirements in
Health and Safety Code §382.0519; or

(i) An existing facility that is not a small producer
as defined in subsection (c) of this section or has not been repowered
as permitted under subparagraph (A) of this paragraph.

(2) Solar renewable energy credits (solar RECs) for solar
RPS.

(A) Facilities eligible for producing solar RECs and
compliance premiums for the solar RPS. For a renewable facility to be
eligible to produce solar RECs and compliance premiums for the solar
RPS, it must be either a new facility, a small producer, or a repowered
facility as defined in subsection (c) of this section and must also meet
the requirements of this paragraph:

(i) A renewable energy resource must not be ineligi-
ble under subparagraph (B) of this paragraph and must register under
subsection (d) of this section.

(i) A facility must only use renewable energy tech-
nologies that exclusively rely on an energy source that is naturally re-
generated, over a short time and derived directly from the sun.

(iii)  The output of the facility must be readily capa-
ble of being physically metered and verified in Texas by the program
administrator. Energy from a solar renewable facility that is delivered
into a transmission system where it is commingled with electricity from
non-solar renewable resources before being metered cannot be verified
as delivered to Texas customers. A facility is not ineligible by virtue of
the fact that the facility is a generation-offset, off-grid, or on-site dis-
tributed solar renewable facility if it otherwise meets the requirements
of this subparagraph.

(iv)  For repowered facilities, a facility is eligible to
earn solar RECs on all renewable energy produced up to a capacity of
150 MW. A repowered facility with a capacity greater than 150 MW
may earn solar RECs for the energy produced in proportion to 150 di-
vided by nameplate capacity.

(B) Facilities not eligible for producing solar RECs and
compliance premiums for use in the solar RPS. A renewable facility is
not eligible to produce solar RECs and compliance premiums for use
in the solar RPS if it is:

(i) A renewable energy capacity addition associated
with an emissions reductions project described in Health and Safety
Code §382.05193, that is used to satisfy the permit requirements in
Health and Safety Code §382.0519; or

(i) An existing facility that is not a small producer
as defined in subsection (c) of this section or has not been repowered
as permitted under this subsection.

(3) Compliance premiums. The program administrator
will award compliance premiums to solar REC generators certified by
the commission under subsection (d) of this section.

(A) For eligible solar technologies as set forth in para-
graph (2)(A)(ii) of this subsection, one compliance premium will be
created and awarded in conjunction with each solar REC generated Jan-
uary 1, 2008 through December 31, 2024. Compliance premiums will
not be created or awarded after December 31, 2024.

(B) Except as provided in this paragraph, the award, re-
tirement, trade, and registration of compliance premiums must follow
the requirements of paragraph (4) of this subsection and subsections (f)
and (i) of this section.

(C) A compliance premium may be used by any retail
entity toward its solar RPS requirement under subsection (f)(2) of this
section.

(D) A compliance premium may not be used by any re-
tail entity toward the RPS requirement after the settlement period for
2024 compliance period.

(E) The program administrator must increase the
statewide RPS requirement calculated under subsection (f)(2)(A) of
this section by the number of compliance premiums retired during the
previous compliance period.

(4) Production, transfer, and expiration of RECs and so-
lar RECs. The production, transfer, and expiration of RECs and solar
RECs must follow the requirements of this paragraph. RECs and solar
RECs issued through December 31, 2023, continue to exist and retire
consistent with their issuance.

(A) The owner of a renewable resource will earn one
REC or solar REC when a MWh is metered at that renewable resource.
The program administrator will record the energy in metered MWh and
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credit the REC account of the renewable resource that generated the
energy on a quarterly basis. Quarterly production must be rounded to
the nearest whole MWh, with fractions of 0.5 MWh or greater rounded
up.

(B) The transfer of RECs or solar RECs between parties
is effective only when the transfer is recorded by the program admin-
istrator.

(C) The program administrator will require that RECs
or solar RECs be adequately identified prior to recording a transfer and
must issue an acknowledgement of the transaction to parties upon pro-
vision of adequate information. At a minimum, the following informa-
tion must be provided:

(i) identification of the parties;

(ii) REC or solar REC serial number, REC or solar
REC issue date, and the renewable resource that produced the REC or
solar REC;

(iii)  the number of RECs or solar RECs to be trans-
ferred; and

(iv) the transaction date.

(D) A retail entity must surrender RECs or solar RECs
to the program administrator for retirement from the market for a com-
pliance period. The program administrator will document all REC and
solar REC retirements annually.

(E) On or after each April 1, the program administrator
will retire RECs and solar RECs that have not been retired by retail
entities and have reached the end of their compliance life.

(F) The program administrator may establish a proce-
dure to ensure that the award, transfer, and retirement of RECs and
solar RECs are accurately recorded.

(G) The issue date of RECs or solar RECs generated by
renewable energy resources will coincide with the compliance period
in which the credits are created. All RECs and solar RECs will have a
compliance life of three compliance periods, after which the program
administrator will retire them from the trading program.

(H) Each REC or solar REC that is not used in the com-
pliance period in which it was created may be banked and is valid for
the next two compliance periods. For purposes of this subparagraph,
calendar year 2023 counts as a single compliance period.

(f) Solar renewable portfolio standard (solar RPS).

(1) Solar RECs may be generated, transferred, and retired
by renewable energy power generators certified under subsection (d) of
this section, retail entities, and other market participants as set forth in
subsection (e)(4) of this section. Solar RECs generated by renewable
energy resources in the calendar year 2025 may be used by any re-
tail entity toward the solar RPS requirement for the compliance period
beginning January 1, 2025, or on a voluntary basis in the subsequent
years.

(A) The program administrator will allocate a solar RPS
requirement among all retail entities as a percentage of the retail sales
of each retail entity as set forth in paragraph (2) of this subsection. Each
retail entity is responsible for retiring sufficient solar RECs as set forth
in paragraph (2) of this subsection and subsection (e)(4) of this section
for the 2024 and 2025 compliance periods. The requirement to retire
solar RECs to comply with this section becomes eftective on the date a
retail entity begins serving retail electric customers in Texas or, for an
electric utility, as specified by law.

(B) Solar RECs will be credited on an energy basis as
set forth in subsection (e)(4) of this section.

(C) A municipally-owned utility or distribution coop-
erative possessing renewable resources that meet the requirements of
subsection (€)(2)(A) of this section may sell solar RECs generated by
such a resource to retail entities as set forth in subsection (e)(4) of this
section.

(D) Except where specifically stated, the provisions of
this section apply uniformly to all participants in the trading program.

(E) The solar RPS end on September 1, 2025.

(2) Allocation of solar RPS requirement to retail entities.
The program administrator must allocate solar RPS requirements
among retail entities. The solar RPS terminates September 1, 2025,
but is subject to the settlement period following that termination date.
The program administrator must use the following methodology to
determine the total annual solar RPS requirement for a given year and
the final solar RPS allocation for individual retail entities:

(A) The total statewide solar RPS requirement for each
applicable compliance period must be calculated in terms of MWh and
must be equal to the applicable capacity requirement set forth in this
paragraph multiplied by 8,760 hours for the 2024 compliance period
and 5,840 hours for the 2025 compliance period, multiplied by the ap-
propriate capacity conversion factor set forth in paragraph (3) of this
subsection. The solar renewable energy capacity requirements for the
compliance periods beginning January 1, 2024, and January 1, 2025,
respectively are:

(i) 1,310 MW of resources from New Facilities in
the 2024 compliance period; and

(ii) 655 MW of resources from New Facilities in the
2025 compliance period.

(B) The final solar RPS allocation for an individual re-
tail entity for a compliance period must be calculated as follows:

(i) Prior to the preliminary solar RPS allocation,
each retail entity's total retail energy sales are reduced to exclude the
consumption of customers that opt out in accordance with paragraph
(4) of this subsection. Each retail entity's preliminary solar RPS allo-
cation is determined by dividing its total retail energy sales in Texas
by the total retail sales in Texas of all retail entities and multiplying
that percentage by the total statewide solar RPS requirement for that
compliance period.

(i) The adjusted solar RPS allocation for each retail
entity that is entitled to an offset is determined by reducing its pre-
liminary solar RPS allocation by the offsets to which it qualifies, as
determined under paragraph (5) of this subsection, with the maximum
reduction equal to the retail entity's preliminary solar RPS allocation.
The total reduction for all retail entities is equal to the total usable off-
sets for that compliance period.

(iii)  Each retail entity's final solar RPS allocation for
a compliance period must be increased to recapture the total usable off-
sets calculated under clause (ii) of this subparagraph. The additional
solar RPS allocation must be calculated by dividing the retail entity's
preliminary RPS allocation by the total preliminary solar RPS alloca-
tion of all retail entities. This fraction must be multiplied by the to-
tal usable offsets for that compliance period and this amount must be
added to the retail entity's adjusted solar RPS allocation to produce the
retail entity's final solar RPS allocation for the compliance period.

(C) Concurrent with determining final individual solar
RPS allocations for the current compliance period in accordance with
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this subsection, the program administrator must recalculate the final
solar RPS allocations for the previous compliance periods, taking into
account corrections to retail sales resulting from resettlements. The
difference between a retail entity's corrected final solar RPS allocation
and its original final solar RPS allocation for the previous compliance
periods must be added to or subtracted from the retail entity's final solar
RPS allocation for the current compliance period.

(3) Calculation of capacity conversion factor. The capacity
conversion factor used by the program administrator to allocate solar
REC:s to retail entities must be calculated during the first quarter of the
2024 compliance period and will be utilized through the end of the solar
RPS. The capacity conversion factor must:

(A) Be based on actual generator performance data for
the previous two years for solar renewable resources in the trading pro-
gram during that period for which at least 12 months of performance
data are available;

(B) Represent a weighted average of generator perfor-
mance; and

(C) Use all actual generator performance data that is
available for each solar renewable resource, excluding data for test-
ing periods.

(4) Opt-out notice.

(A) A customer receiving electrical service at transmis-
sion-level voltage who submits an opt-out notice to the commission for
the applicable compliance period must have its load excluded from the
solar RPS calculation. Any opt-out notice submitted under the RPS as
it existed prior to the effective date of this section continues to apply to
the solar RPS for the compliance period as specified in this subsection.

(B) Aninvestor-owned utility that is subject to the solar
RPS requirement under this section must not collect costs attributable
to the solar RPS from an eligible customer who has submitted an opt-
out notice. An investor-owned utility whose rates include the cost of
solar RECs must file a tariff to implement this paragraph, not later than
30 days after the effective date of this section.

(C) A customer opt-out notice must be filed in the com-
mission-designated project number before the beginning of a compli-
ance period for the notice to be effective for that period. Each opt-out
notice must include the name of the individual customer opting out,
the customer's ESI IDs, the retail entities serving those ESI IDs, and
the term for which the notice is effective, which may not exceed two
years. The customer opting out must also provide the information in-
cluded in the opt-out notice directly to ERCOT and may request that
ERCOT protect the customer's ESI ID and consumption as confidential
information. A customer may revoke a notice under this paragraph at
any time prior to the end of a compliance period by filing a letter in the
designated project number and providing notice to ERCOT.

(5) Nomination and award of REC offsets.

(A) A REP, municipally-owned utility, G&T coopera-
tive, distribution cooperative, or an affiliate of a REP, municipally-
owned utility, or distribution cooperative, may apply offsets to meet
all or a portion of its solar RPS requirement, as calculated in paragraph
(2) of this subsection, only if those offsets were nominated in a filing
with the commission by June 1, 2001.

(B) The program administrator must award offsets con-
sistent with the commission's actions to verify designations of REC
offsets and with this section.

(C) REC offsets must be equal to the average annual
MWh output of an existing resource for the years 1991-2000 or the
entire life of the existing resource, whichever is less.

(D) REC offsets qualify for use in a compliance period
under paragraph (2) of this subsection only to the extent that:

(i) The resource producing the REC offset has con-
tinuously since September 1, 1999, been owned by or its output has
been committed under contract to a utility, municipally-owned utility,
or cooperative (or successor in interest) nominating the resource under
subparagraph (A) of this paragraph or, if the resource has been commit-
ted under a contract that expired after September 1, 1999, and before
January 1, 2002, it was owned by or its output was committed under
contract to a utility, municipally-owned utility, or cooperative on Jan-
uary 1, 2002; and

(i) The facility producing the REC offsets is oper-
ated and producing energy during the compliance period in a manner
consistent with historic practice.

(E) Ifthe production of energy from a facility that is eli-
gible for an award of REC offsets ceases for any reason, or if the power
purchase agreement with the facility's owner (or successor in interest)
that is referred to in subparagraph (D)(i) of this paragraph has lapsed or
is no longer in effect, the retail entity must no longer be awarded REC
offsets related to the facility.

(F) REC offsets must not be traded.

(g) Renewable energy credits trading program. The program
administrator must maintain a voluntary banking and accreditation sys-
tem to facilitate a voluntary renewable energy credit trading program.
The program administrator must maintain the records, accounts, RECs,
and compliance premiums from the trading program as it existed prior
to August 31, 2023, and prior to the effective date of this section, as
applicable.

(1) RECs may be generated, transferred, and retired by re-
newable energy power generators certified under subsection (d) of this
section, retail entities, and other market participants as set forth in this
section. For purposes of this subsection, there is no distinction between
RECs and solar RECs.

(A) A power generating company may participate in the
trading program and may generate RECs and buy or sell RECs as set
forth in subsection (¢)(4) of this section.

(B) RECs must be credited on an energy basis as set
forth in subsection (e)(4) of this section.

(C) A municipally-owned utility or distribution coop-
erative possessing renewable resources that meet the requirements of
subsection (e)(1)(A) and (e)(2)(A) of this section may sell RECs gener-
ated by such a resource to retail entities as set forth in subsection (e)(4)
of this section.

(2) The program administrator may assign additional at-
tributes to RECs, such as more precise REC generation timestamps,
to allow buyers to distinguish between RECs.

(h) Responsibilities of the program administrator. At a mini-
mum, the program administrator must perform the following functions:

(1) Create and maintain accounts that track RECs, solar
RECs, and compliance premiums for each participant in the trading
program;

(2) Award RECs, solar RECs, or compliance premiums to
certified renewable energy facilities on a quarterly basis based on ver-
ified meter reads;
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(3) Award offsets to retail entities on an annual basis based
on a nomination submitted by the retail entity under subsection (f)(5)
of this section;

(4) Annually record the retirement of RECs, solar RECs,
and compliance premiums that each retail entity submits;

(5) Retire RECs, solar RECs, and compliance premiums at
the end of each REC, solar REC, or compliance premium's compliance
life;

(6) Maintain public information on its website that pro-
vides trading program information to interested buyers and sellers of
RECs, solar RECs, or compliance premiums;

(7) Create an exchange procedure where persons may pur-
chase and sell RECs, solar RECs, or compliance premiums. The ex-
change must ensure the anonymity of persons purchasing or selling
RECs, solar RECs, or compliance premiums. The program adminis-
trator may delegate this function to an independent third party, subject
to commission approval;

(8) Make public each month the total energy sales of retail
entities in Texas for the previous month;

(9) Perform audits of generators participating in the trading
program to verify accuracy of metered production data;

(10) Allocate the RPS requirement to each retail entity in
accordance with subsection (f)(2) of this section; and

(11) Submit an annual report to the commission. The pro-
gram administrator must submit a report to the commission on or before
May 15 of each calendar year. The report must contain information per-
taining to renewable energy power generators and retail entities. At a
minimum, the report must contain:

(A) the amount of existing and new renewable energy
capacity in MW installed in the state by technology type, the owner/op-
erator of each facility, the date each facility began to produce energy,
the amount of energy generated in megawatt-hours (MWh) each quar-
ter for all capacity participating in the trading program or that was re-
tired from service; and

(B) alisting of all retail entities participating in the trad-
ing program, each retail entity's solar RPS requirement, the number of
offsets used by each retail entity, the number of solar RECs retired by
each retail entity, the number of compliance premiums retired by each
retail entity, a listing of all retail entities that were in compliance with
the solar RPS requirement, a listing of all retail entities that failed to
comply with the solar RPS requirement, and the deficiency of each re-
tail entity that failed to retire sufficient solar RECs or compliance pre-
miums to meet its solar RPS requirement.

(i) Settlement process. The 90 days following the compliance
period is the settlement period during which the following actions will
occur:

(1) 30 days after the end of the compliance period, the pro-
gram administrator will notify each retail entity of its total solar RPS
requirement for the previous compliance period as determined under
subsection (f)(2) of this section.

(2) 90 days after the end of the compliance period, each
retail entity must submit solar RECs or compliance premiums to the
program administrator from its account equivalent to its solar RPS re-
quirement for the previous compliance period. If the retail entity does
not submit sufficient solar RECs or compliance premiums to satisfy its
obligation, the retail entity is subject to the penalty provisions in sub-
section (j) of this section.

(3) The program administrator may request the commis-
sion to adjust the deadlines set forth in this section if changes to the
ERCOT settlement calendar or other factors affect the availability of
reliable retail sales data.

(j) Penalties and enforcement. If by April 1 of the year fol-
lowing a compliance period in which the solar RPS was in effect the
program administrator determines that a retail entity has not retired suf-
ficient solar RECs or compliance premiums to satisfy its allocation of
the solar RPS, the retail entity is subject to an administrative penalty,
under PURA §15.023, of $50 per MWh that is deficient.

(k) Microgenerators and REC aggregators. A REC aggregator
may manage the participation of multiple microgenerators in the trad-
ing program. The program administrator will assign to the REC aggre-
gator all RECs or solar RECs accrued by the microgenerators who are
under a REC management contract with the REC aggregator.

(1) The microgenerator's units must be installed and con-
nected to the grid in compliance with commission Substantive Rules,
applicable interconnection standards adopted under the commission
Substantive Rules, and federal rules.

(2) Notwithstanding subsection (e)(1)(A)(iii) of this sec-
tion, a REC aggregator may use any of the following methods for re-
porting generation to the program administrator, as long as the same
method is used for each microgenerator in an aggregation unit, as de-
fined by the REC aggregator. A REC aggregator may have more than
one aggregation and may choose any of the methods listed below for
each aggregation unit.

(A) The REC aggregator may provide the program ad-
ministrator with production data that is measured and verified by an
electronic meter that meets ANSI C12 standards and that will be sep-
arate from the aggregator's billing meter for the service address and
for which the billing data and the renewable energy data are separate
and verifiable data. Such actual data must be collected and transmitted
within a reasonable time and is subject to verification by the program
administrator. REC aggregators using this method will be awarded one
REC for every MWh generated.

(B) The REC aggregator may provide the program ad-
ministrator with sufficient information for the program administrator
to estimate with reasonable accuracy the output of each unit, based on
known or observed information that correlates closely with the gener-
ation output. REC aggregators using this method will be awarded one
REC for every 1.25 MWh generated. After installing the unit, the cer-
tified technician must provide the microgenerator, the REC aggregator,
and the program administrator the information required by the program
administrator under this paragraph.

(C) A generating unit may have a meter that transmits
actual generation data to the program administrator using applicable
protocols and procedures. Such protocols and procedures must require
that actual data be collected and transmitted within a reasonable time.
REC aggregators using this method will be awarded one REC for every
MWh generated.

(3) REC aggregators must register with the commission
and the program administrator and must also register to participate in
the trading program.

(4) A microgenerator participating in the trading program
individually without the assistance of a REC aggregator must comply
with the requirements of this subsection.

(5) REC aggregators and microgenerators that were regis-
tered and certified to participate in the trading program prior to the ef-
fective date of this section continue to be registered and certified under
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this subsection and are not required to re-register or be recertified to
participate in the trading program.

() Effective date. This section is effective January 1, 2024.
The version of this rule that existed prior to January 1, 2024 applies
through December 31, 2023, including the settlement of the 2023 com-
pliance period, except that the 2023 compliance period ended on Au-
gust 31, 2023, and RPS calculation must use 5,832 hours rather than
8,760 hours.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 30,
2023.

TRD-202304410

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: January 1, 2024

Proposal publication date: October 27, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER S. WHOLESALE MARKETS
16 TAC §25.509

The Public Utility Commission of Texas (commission) adopts
amendments to 16 Texas Administrative Code (TAC) §25.509,
relating to Scarcity Pricing Mechanism for the Electric Reliability
Council of Texas Power Region with changes to the proposed
text as published in the September 29, 2023, issue of the Texas
Register (48 TexReg 5606). The adopted rule implements Sec-
tion 18 of Senate Bill (SB) 3, passed in the 87th Texas Legislative
Session (R.S.), by establishing an emergency pricing program
(EPP) for the wholesale electric market as required by Public
Utility Regulatory Act (PURA) §39.160. The rule will be repub-
lished.

The commission received comments on the proposed rule from
East Texas Electric Cooperative, Inc. (ETEC), Electric Reliabil-
ity Council of Texas (ERCOT), Lower Colorado River Authority
(LCRA), NRG Energy, Inc. (NRG), Office of Public Utility Coun-
sel (OPUC), Potomac Economics (IMM), Steering Committee of
Cities Served by Oncor (OCSC), Texas Coalition for Affordable
Power (TCAP), Texas Competitive Power Advocates (TCPA),
Texas Energy Association for Marketers (TEAM), Texas Electric
Cooperatives, Inc. (TEC), Texas Industrial Energy Consumers
(TIEC), and Texas Public Power Association (TPPA).

General Comments
Ancillary services cap

The adopted rule language sets the emergency offer cap (ECAP)
equal to the value of the low system-wide offer cap (LCAP). The
value of the LCAP is set to $2,000 per MWh for energy offers
and $2,000 per MW per hour for ancillary service offers.

ETEC stated that the rule should apply the ECAP to all market
clearing prices, including ancillary service prices, during an EPP
event to conform with the requirements of SB 3.

TEC noted that the proposed rule does not set or otherwise ad-
dress an ancillary services cap in order to conform with PURA

§39.160(d). However, TEC did not recommend a value for the
ancillary services cap. As an alternative, TEC asserted that im-
plementation of ERCOT nodal protocol revision request (NPRR)
1080, Limiting Ancillary Service Price to System-Wide Offer Cap,
could be used to meet this statutory requirement.

Commission Response

The commission does not agree that the proposed rule fails to
address a cap on ancillary services. By definition, a system-
wide offer cap is applied system wide, meaning it applies to both
energy and ancillary services in all markets, including the day-
ahead market (DAM) and the real-time market (RTM). Much like
the LCAP and high system-wide offer cap (HCAP), ECAP applies
an offer cap to both energy and ancillary services in the DAM and
RTM.

However, to provide clarity and regulatory certainty for market
participants, the commission modifies the proposed rule to ex-
plicitly state that the LCAP, HCAP, and ECAP apply to both en-
ergy and ancillary service offers.

Applicability of the Performance Credit Mechanism (PCM) during
EPP

TPPA requested clarification in the rule preamble on whether the
commission anticipates or intends PCM, once implemented, to
be applicable when the EPP is activated.

Commission Response

The impact of the activation of the EPP on the PCM is beyond
the scope of this rulemaking.

Cap on marginal cost recovery

At the September 14, 2023 open meeting, the commission dis-
cussed whether the ability of a generator to recover its reason-
able, verifiable operating costs should be capped at the HCAP.
Commissioner McAdams requested that commenters address
this topic.

TEAM supported the imposition of a cap on marginal cost recov-
ery and recommended that this cap be set equal to the value of
HCAP at $5,000 per MWh and $5,000 per MW per hour. ERCOT
commented that the implementation of a cap on marginal cost
recovery is operationally feasible--at either a value matching the
HCAP or another value--but stated that such a cap would disin-
centivize generators from running during times of scarcity due to
the risk of incurring unrecoverable costs.

NRG, OCSC, TCAP, TCPA, and TEC stated that a cap on mar-
ginal cost recovery will both disincentivize generators from run-
ning and negatively impact reliability in times of scarcity and in-
creased demand. TEC argued that a marginal cost recovery cap
would force not-for-profit entities, like electric cooperatives, to
pass all unrecovered costs down to member owners.

TEC also contended that "the commission's jurisdiction does not
extend to...the natural gas industry” and OCSC and TCAP noted
that "competitive [natural] gas pricing" is beyond the commis-
sion's jurisdiction. Further, TCPA stated that this rule is "not the
appropriate channel" to address these concerns.

NRG, TCPA, and TEC suggested that the rule mirror PURA
§39.160, allowing generators to be reimbursed for "reason-
able, verifiable operating costs that exceed the emergency
cap." NRG, TCPA, and TEC noted that the proposed rule's
current provision regarding reimbursement for costs exceeding
the ECAP mirrors the LCAP reimbursement structure under
§25.509(b)(7) by limiting cost recovery to only marginal costs.
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Commission Response

The commission agrees with commenters that a cap on the re-
covery of costs for resource entities is not specifically contem-
plated in PURA §39.160. However, the commission modifies the
rule to require a more stringent and transparent review process
for the recovery of marginal costs over the HCAP. Under these
requirements, a resource entity must submit to ERCOT an attes-
tation stating that any and all fuel costs submitted for recovery
are primarily related to the provision of fuel, or services directly
tied to the provision of the purchased fuel, and any resource en-
tity requesting cost recovery above HCAP must provide any ad-
ditional documents or information requested by ERCOT includ-
ing fuel purchase contracts.

Effective date of the adopted rule

ERCOT requested that the effective date of the rule fall on the
same date as the commission's approval of the necessary proto-
col revisions for EPP implementation. If the commission prefers
that the EPP be implemented prior to system changes necessary
to automate the EPP, ERCOT requested that the rule preamble
clarify that activation of the EPP may be as soon as practicable,
including by the start of the next operating day.

Commission Response

The commission declines to modify the rule to make the effec-
tive date of the rule fall on the same day as the commission's ap-
proval of the necessary protocol revisions to automate the EPP.
Instead, the commission modifies the rule to require ERCOT to
implement the EPP immediately to ensure the EPP is available
this winter. To account for ERCOT's concerns surrounding the
automation of the EPP, the commission also modifies the rule to
authorize ERCOT to use a manual activation process until the
necessary protocol and system changes are complete.

One-time price adjustment for REPs

TEAM requested that the rule allow REPs a one-time price ad-
justment to existing fixed rate contracts that will account for any
cost recovery mechanism for out-of-market costs paid under the
EPP. TEAM argued that the activation of the EPP is a change
resulting from a state law that imposes new or modified costs on
REPs that are beyond the REP's control.

Commission Response

TEAM's comment concerns provisions of §25.475, relating to
general retail electric provider requirements and information dis-
closures to residential and small commercial customers, which
is beyond the scope of this rulemaking.

§25.509(c)(1) - Activation of the EPP

Section 25.509(c) establishes how the emergency pricing
program (EPP) is administered and how it operates. Under
§25.509(c)(1), the EPP will activate if the average system-wide
energy price, as determined by ERCOT, has been at the HCAP
for 12 hours within a rolling 24-hour period.

NRG supported the EPP activation parameters as proposed.
However, several other commenters requested clarification
around the criteria for EPP activation.

TPPA stated that the rule should clarify whether the 12 hours with
energy prices at HCAP within a 24-hour period must be consec-
utive, or if they can be any combination of 12 hours within the
24-hour window. Additionally, TPPA requested clarification on
whether an hour at the HCAP is meant to be four consecutive

15-minute settlement intervals at which the price of energy is at
HCAP.

OPUC suggested a similar clarification. Specifically, OPUC re-
quested that the rule clarify that the EPP may be triggered if the
average system-wide energy price has been at the HCAP for "a
total of 12 hours" within a rolling 24-hour period.

Commission Response

The commission disagrees with commenters that the rule would
benefit from additional clarification surrounding the EPP's acti-
vation criteria. The proposed rule adequately clarifies that the
EPP is activated when the system-wide energy prices, as deter-
mined by the ERCOT, are at HCAP for 12 hours within a rolling
24-hour period. The commission further clarifies that these 12
hours at HCAP need not be consecutive but they must occur
within a rolling 24-hour period.

ERCOT argued that during an extended system-wide energy
emergency, an "average system-wide energy price" could re-
main just below the HCAP because of transmission congestion
and offer mitigation considerations. In this scenario, the EPP
would not be triggered. ERCOT suggested the removal of the
word "average" from the from the phrase "average system-wide
energy price" provision to address this issue.

Commission Response

The commission agrees that transmission congestion and offer
mitigation should not prevent the activation of the EPP. Accord-
ingly, the commission modifies the proposed rule by removing
the word "average" before "system-wide energy price" as re-
quested by ERCOT.

LCRA requested that the commission direct ERCOT to assign a
specific settlement point price for the average system-wide en-
ergy price in the nodal protocols. Specifically, LCRA suggested
using the ERCOT Hub Average 345-kV settlement point price for
this purpose.

Commission Response

The commission declines to modify the proposed rule to direct
ERCOT to set this value equal to the ERCOT Hub Average
345-kV settlement point price as requested by LCRA. Removing
"average" from the "system-wide energy price" in the proposed
rule, as previously discussed, effectively allows ERCOT to set
the system-wide energy price as equal to the real-time energy
price, exclusive of congestion. Allowing the system-wide energy
price to be set equal to the real-time energy price exclusive of
congestion ensures that the EPP will be activated in response
to energy prices that are truly system-wide, instead of energy
prices that are tied to averaged locational marginal pricing.

§25.509(c)(2) - Emergency Offer Cap (ECAP)

Section 25.509(c)(2) sets the system-wide offer cap value for
when the EPP is active equal to the value of the LCAP at $2,000
per MWh for energy offers and $2,000 per MW per hour for an-
cillary service offers.

LCRA, NRG, and TIEC supported the proposed rule language
of setting the ECAP equal to the LCAP.

TEAM recommended that the ECAP be set below the LCAP
at $1,500 per MWh. TEAM argued that the EPP will only be
triggered when "normal market principles are not appropriate,"”
specifically at times when economics is likely not the limiting fac-
tor for generation to be online and available in real-time. TEAM
stated that setting the ECAP at $1,500 per MWh will "reduce

ADOPTED RULES December 15, 2023 48 TexReg 7519



the risk premiums priced into the market," protect market partic-
ipants and consumers from exposure to costs far above actual
operating costs during emergency conditions, and ensure that
each resource recovers its actual costs.

ETEC commented that the ECAP should be set equal to the
lesser of either the LCAP or the market clearing price that would
result under normal ERCOT operations. ETEC argued that the
ECAP as proposed administratively sets a price that is unnec-
essary if load is capable of being met at a market clearing price
below $2,000 per MWh or $2,000 per MW per hour.

Commission Response

The commission declines to modify the proposed rule to set the
value of the ECAP at $1,500 per MWh as recommended by
TEAM. Setting the ECAP equal to the value of the LCAP at
$2,000 per MWh and $2,000 per MW per hour is appropriate be-
cause it provides consumers with sufficient protection from high
prices during emergency energy situations while also minimizing
the potential for uplift from covering costs above ECAP.

In response to ETEC, the commission notes that the ECAP es-
tablishes a system-wide offer cap, but does not administratively
set the market price at a certain value. If the market clearing
price is lower than ECAP while the EPP is active, that price will
be the prevailing energy or ancillary services price.

§25.509(c)(3) - Duration of the EPP

Section 25.509(c)(3) sets the termination of the EPP as the later
of: (A) 72 hours after the activation of the EPP, or (B) 24 hours
after ERCOT exits emergency operations.

OCSC and TCAP argued that the proposed rule does not provide
adequate flexibility for consideration of individual EPP events.
Further, OCSC and TCAP proposed language that gives the
commission discretion to adjust the EPP's duration parameters
under "extraordinary conditions" provided that the commission
acts in accordance with PURA §39.1514 and Texas Government
Code §551.045.

TCPA commented that the rule should direct ERCOT to estab-
lish automatic activation and duration parameters for the EPP
with specific attention to maintaining DAM incentives for gener-
ators. Further, TCPA commented that subparagraphs (A) and
(B) should both align with the beginning of an operational day in
order to accommodate the day-ahead market.

Commission Response

The commission declines to add a provision for explicit com-
mission discretion over adjusting the EPP's duration parameters
as circumstances may require, because it is unnecessary. The
commission has the discretion to act in "extraordinary circum-
stances," and will follow the relevant legal requirements, includ-
ing both the Texas Government Code and PURA as applicable,
to exercise it.

Regarding TCPA's comments about aligning the entry and exit
times of the EPP with DAM operations, the proposed rule has
clearly defined entry and exit criteria, as well as requirements
for notices. A market participant should be able to determine
whether DAM offers will be impacted based on the timing of the
notices. Protocols revisions could also be made to clarify further
if needed.

Multiple commenters addressed subparagraph (A) of the EPP
duration provision which establishes that the EPP may be termi-
nated 72 hours after activation.

TPPA proposed alternative language that establishes the EPP
termination triggers as either upon ERCOT's recall of any invol-
untary load shed instructions, or, if ERCOT did not issue instruc-
tions for involuntary load shed, 24 hours after EPP activation.

NRG proposed language that would limit the duration of the EPP
to 72 hours after EPP activation, unless the EPP is activated
during emergency conditions. In the case that EPP is activated
during emergency conditions, NRG suggests maintaining the du-
ration timelines proposed in the rule.

LCRA and TCPA proposed that the first exit provision be
changed to "24 hours after the activation of the EPP." TCPA
further commented that a minimum of 72 hours at an adminis-
tratively set price cap has no basis in statute and is too long of
a duration if ERCOT is not in emergency operations.

TEC and TPPA stated that the "72 hours after EPP activation"
provision should be removed entirely.

TIEC proposed an increase in the minimum EPP duration from
72 hours after EPP activation to 120 hours. TIEC stated that
this was necessary because, during extreme operational events,
generators with forced outages may require more than 72 hours
to reliably return to service and changing weather can cause un-
certain conditions.

ETEC proposed language that would terminate the EPP after the
end of ERCOT emergency operations but prior to the start of the
next operating day.

Commission Response

The commission agrees with the commenters that a period of
72 hours is too long for EPP to remain in effect in the absence
of ERCOT entering into emergency operations and modifies the
rule to lower the minimum duration to 24 hours after activation
of the EPP.

Multiple commenters requested clarity around the definition of
"emergency operations" in subparagraph (B). TCPA proposed
two versions of language to address the definition of "emergency
operations." One version replaced the term "emergency opera-
tions" with "firm load shed" while the second version maintained
the "emergency operations" language as proposed but defined
it as "a period in which ERCOT experiences firm load shed."

Two commenters proposed the same or similar changes to
TCPA's first version of language. TEC proposed the same
change but expressed that the rule should also account for the
possibility of EPP activation outside of a firm load shed event.
TEC did not propose language to address this consideration.
LCRA proposed a similar change but replaced "emergency
operations" with "Energy Emergency Alert (EEA) Level 3 firm
load shed."

Two commenters proposed similar changes to TCPA's second
version of language. ETEC proposed defining "emergency op-
erations" as "a period in which ERCOT experiences firm load
shed." NRG proposed replacing "emergency operations" with
"emergency conditions as declared by ERCOT in accordance
with applicable protocols."

Commission Response

The commission agrees with commenters that the term "emer-
gency operations" should be clearly defined in the rule. How-
ever, the commission disagrees that this definition should be tied
to firm load shed. Once the EPP has been activated, it should
remain active while ERCOT is under conditions that necessitate
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an energy emergency alert (EEA), even if the conditions do not
result in firm load shed. Accordingly, the commission modifies
the rule to define "emergency operations" as ERCOT entering
into any level of EEA.

ERCOT requested clarity around the EPP's general termination
criteria. Because it is not specified that emergency conditions
must be present for the activation of the EPP, ERCOT recom-
mended the addition of clarifying language that states that sub-
paragraph (B) applies only when a system-wide energy emer-
gency has been declared.

Additionally, ERCOT requested clarity on whether the EPP is
extended if ERCOT exits an EEA condition but then re-enters an
EEA within 24 hours. ERCOT provided language that addresses
both respective outcomes.

Commission Response

The commission agrees with ERCOT's suggestions and mod-
ifies the rule accordingly. Specifically, the modifications clarify
that the duration provision in subparagraph (B) applies only if
ERCOT has entered into emergency operations, and that the
EPP will terminate 24 hours after ERCOT exits emergency op-
erations as long as emergency operations have not been re-en-
tered during that 24-hour period. If ERCOT exits but then re-en-
ters emergency operations within 24 hours, the EPP will remain
in effect.

§25.509(c)(4) - Market Notice

Section 25.509(c)(4) requires ERCOT to issue a market notice
both when an EPP event is activated and deactivated.

LCRA and NRG supported the requireme nt for ERCOT to issue
a market notice when the EPP is activated and deactivated as
proposed. However, NRG requested that the date and time of
activation and deactivation of the EPP be included in the respec-
tive notices.

OPUC provided language that requires the notice to be issued
to both market participants and the public. OPUC states that ex-
panding this notice requirement to the public is important for both
increasing transparency on market conditions and supporting a
positive relationship between ERCOT and the public.

ERCOT and OPUC requested that the rule language replace
"market notice" with "notice." ERCOT reasoned that, while they
intend to provide market notices on the activation and deacti-
vation of the EPP as soon as practicable, a market notice is a
formal process defined in ERCOT protocols that could take sev-
eral hours to issue. Additionally, ERCOT stated that using the
term "notice" would allow it to provide notice to stakeholders in
near real-time via postings to the Operations Messages or Pub-
lic Notices pages of the ERCOT website.

Commission Response

The commission agrees with commenters that the EPP notice
should include the date and time of the respective activation or
deactivation of the EPP and modifies the rule accordingly.

The commission agrees with ERCOT that prompt issuance of the
EPP notice is paramount to ensuring that market participants and
the public are sufficiently informed during emergency energy sit-
uations. The commission also agrees with OPUC that the public
should be made aware of the activation of the EPP. Both goals
can be accomplished by replacing "market notice" with "notice,"
and the commission modifies the rule accordingly.

§25.509(c)(5) - Reimbursement for Costs That Exceed the
ECAP

Section 25.509(c)(5) requires ERCOT to reimburse resource en-
tities for any actual marginal costs in excess of the larger of the
ECAP or the real-time energy price for the resource.

OCSC, NRG, TCAP, TCPA, and TEC requested that the rule
allow generators to be reimbursed for actual operating costs, not
just marginal costs as provided in the proposed rule language.

TCPA stated that the rule language should mirror the authorizing
statute, PURA §39.160(g), by allowing generators to be reim-
bursed for "reasonable, verifiable operating costs" that exceed
the ECAP. TEC recommended that ERCOT use the verifiable
cost manual to the extent practicable to verify a resource entity's
operating costs for reimbursement.

The IMM, OPUC, TEAM, and TIEC supported the reimburse-
ment language as proposed. The IMM argued that the costs
appropriate for reimbursement under the authorizing statute are
any energy costs accepted by ERCOT under the RUC Make-
Whole payment mechanism, including marginal costs.

Commission Response

The commission declines to modify the rule to provide reim-
bursement for actual operating costs instead of marginal costs
as requested by stakeholders. PURA §39.160 requires genera-
tors be reimbursed for "reasonable, verifiable operating costs."
Interpreting this to mean verifiable, marginal costs gives effect
to the term "reasonable" in the statute, because using marginal
costs is consistent with ERCOT's market design and with similar
mechanisms such as RUC make-whole payments.

The commission agrees with the IMM that reimbursement of re-
source entities' marginal costs following an EPP event is rea-
sonable because recovery of marginal costs provides adequate
compensation for resource entities. The ERCOT energy-only
market is not designed to guarantee complete recovery of a re-
source entity's costs across all intervals. Rather, the market is
designed to provide recovery of marginal costs for most inter-
vals and other costs across the lifetime of an asset. Fuel costs
are precisely the type of costs that this make-whole provision
provides protection against. Finally, it is not reasonable or con-
sistent with the current market structure to require ERCOT to re-
imburse resource entities beyond recovery of a resource's mar-
ginal costs.

Multiple commenters requested clarity on how charges to re-
cover reimbursable costs are allocated after the EPP. TEAM re-
quested that, if the commission adopts a mechanism for award-
ing out-of-market costs to generators, those costs are allocated
in a manner that is consumer-friendly and competitively neutral.
ERCOT recommended the commission consider using load ra-
tio share as an appropriate cost allocation methodology to equi-
tably allocate charges for recoverable costs across the market.
Additionally, ERCOT reasoned that specifying a cost allocation
methodology would assist if ERCOT is required to utilize a man-
ual process to activate the EPP prior to any system and proto-
col changes that effectuate EPP. OPUC proposed language that
would prohibit any costs related to the EPP and generator reim-
bursement from being passed on to retail customers.

Commission Response

The commission declines to modify the rule to prohibit costs as-
sociated with the EPP from being recovered by an electric utility
or retail electric provider either directly or indirectly from retail
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customers as requested by OPUC. There is no statutory basis
for completely insulating the retail market segment from costs,
especially indirect costs, associated with the EPP.

The commission agrees with ERCOT that a load ratio share cost
allocation methodology will allocate costs equitably across the
market and be easy to implement. This methodology should also
address TEAM's concerns surrounding the competitive neutrality
of the cost allocation methodology. The commission modifies the
rule accordingly.

§25.509(c)(6) - Report

Section 25.509(c)(6) requires ERCOT to file a report to the com-
mission within 60 calendar days of the termination of an EPP
event to provide: (A) a summary of the EPP event trigger, (B)
an analysis of the EPP's performance while active, (C) the num-
ber of generators that filed for cost recovery and resulting total
amount of recovered costs, and (D) any recommendations to
modify or improve the EPP.

OCSC and TCAP supported the proposed reporting and time-
frame requirements but requested the reporting timeframe for
subparagraphs (A) and (B) be shortened to five days. OCSC
and TCAP argued that these two elements of the report are fea-
sible for to ERCOT deliver within five days of an EPP event and
are important for providing timely information to market partici-
pants and the public. Further, OCSC and TCAP requested that
ERCOT use the remaining 55 days to curate a more detailed,
final response for subparagraphs (A) and (B).

Commission Response

The commission agrees with commenters that an initial report
containing a summary of the EPP event trigger and an analy-
sis of the EPP's performance while active should be delivered
by ERCOT earlier than 60 calendar days after an EPP event to
provide timely information to market participants and the public.
However, the commission disagrees that the timeframe for this
report should be set to five days after an EPP event. To provide
ERCOT with sufficient time to compile and analyze data following
an EPP event, the commission modifies the rule to allow ERCOT
ten working days to file this initial report.

ERCOT requested that the EPP event report deadline be ex-
tended from 60 days to 90 days after an EPP event. ERCOT
commented that if a cost recovery process similar to the one
used for costs that exceed LCAP is adopted for EPP, QSEs
would not be required to file their resources' recoverable costs
until 60 days after an EPP event. Further, ERCOT argued that
this constraint would limit its ability to sufficiently analyze QSEs'
cost recovery information and compile it into a report in a timely
manner.

Alternatively, ERCOT proposed rule language that would allow
it to file the report in two phases. The first phase of the report
would be delivered within 60 days of an EPP event and contain
an EPP event trigger summary and performance analysis, while
the second phase of the report would be delivered within 90 days
of an EPP event and contain cost recovery information.

Commission Response

The commission agrees that requiring ERCOT to file a compre-
hensive report to the commission 60 days after an EPP event
does not provide sufficient time for ERCOT to analyze data from
the EPP event and provide recommendations. Accordingly, the
commission modifies the rule to extend the reporting deadline
for ERCOT to 90 calendar days. Additionally, the commission

includes language to clarify that the 90-day report should include
the dollar amounts of costs submitted and costs approved by fuel
type, quantity, and any other information ERCOT finds relevant.

In addition to this comprehensive report, ERCOT must file an
initial report containing a summary of the EPP event trigger and
a performance analysis of the EPP while active within 10 working
days of the termination of the EPP.

§25.509(d) - Review of System-Wide Offer Cap Programs

Section 25.509(d) requires the commission to review each of the
system-wide offer cap programs every five years to determine
whether to update aspects of each program.

OCSC and TCAP stated that the commission should review each
system-wide offer cap program, including EPP, every two years
instead of every five years as proposed.

Commission Response

The commission declines to modify the proposed rule to require
a review of each system-wide offer cap program every two years
as requested by commenters. The five-year timeframe for re-
view of the system-wide offer cap programs is a minimum re-
quirement, and the commission will review the system-wide offer
cap programs more frequently if necessary.

The amended rule is adopted under the following provisions of
PURA: §14.001, which provides the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically des-
ignated or implied by PURA that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002, which
provides the commission with the authority to make adopt and
enforce rules reasonably required in the exercise of its powers
and jurisdiction; §39.160, which directs the commission to es-
tablish an emergency pricing program for the wholesale electric
market.

Cross reference to statutes:
§§14.001, 14.002, 39.160.

$§25.509.  Scarcity Pricing Mechanism for the Electric Reliability
Council of Texas Power Region.

(a) Definitions. The following terms, when used in this sec-
tion, have the following meanings, unless the context indicates other-
wise:

Public Utility Regulatory Act

(1) Emergency operations--ERCOT entering into any level
of Energy Emergency Alert.

(2) Generation entity--an entity that owns or controls a gen-
eration resource.

(3) Generation resource--a generator capable of providing
energy or ancillary services to the ERCOT grid and that is registered
with ERCOT as a generation resource.

(4) Load entity--an entity that owns or controls a load re-
source.

(5) Load resource--a load capable of providing ancillary
service to the ERCOT system or energy in the form of demand response
and is registered with ERCOT as a load resource.

(6) Resource entity--an entity that is a generation entity or
a load entity.

(b) Scarcity Pricing Mechanism (SPM). ERCOT will admin-
ister the SPM. The SPM will operate as follows:

(1) The SPM will operate on a calendar year basis.
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(2) For each day, the peaking operating cost (POC) will be
10 times the natural gas price index value determined by ERCOT. The
POC is calculated in dollars per megawatt-hour (MWh).

(3) For the purpose of this section, the real-time energy
price (RTEP) will be measured as an average system-wide price as de-
termined by ERCOT.

(4) Beginning January 1 of each calendar year, the peaker
net margin will be calculated as: Y ((RTEP - POC) * (number of min-
utes in a settlement interval / 60 minutes per hour)) for each settlement
interval when RTEP - POC >0.

(5) Each day, ERCOT will post at a publicly accessible lo-
cation on its website the updated value of the peaker net margin, in
dollars per megawatt (MW).

(6) System-Wide Offer Caps.

(A) The low system-wide offer cap (LCAP) will be set
at $2,000 per MWh for energy offers and $2,000 per MW per hour for
ancillary service offers.

(B) The high system-wide offer cap (HCAP) will be
$5,000 per MWh for energy offers and $5,000 per MW per hour for
ancillary service offers.

(C) The system-wide offer cap will be set equal to the
HCAP at the beginning of each calendar year and maintained at this
level until the peaker net margin during a calendar year exceeds a
threshold of three times the cost of new entry of new generation plants.

(D) If the peaker net margin exceeds the threshold es-
tablished in subparagraph (C) of this paragraph during a calendar year,
the system-wide offer cap will be set to the LCAP for the remainder
of that calendar year. In this event, ERCOT will continue to apply the
operating reserve demand curve and the reliability deployment price
adder for the remainder of that calendar year. Energy prices, exclusive
of congestion prices, will not exceed the LCAP plus $1 for the remain-
der of that calendar year.

(7) Reimbursement for Operating Losses when the LCAP
is in Effect. When the system-wide offer cap is set to the LCAP, ER-
COT must reimburse resource entities for any actual marginal costs in
excess of the larger of the LCAP or the real-time energy price for the
resource. ERCOT must utilize existing settlement processes to the ex-
tent possible to verify the resource entity's costs for reimbursement.

(¢) Emergency Pricing Program (EPP). ERCOT will adminis-
ter the EPP. The EPP will operate as follows.

(1) Activation of the EPP. The EPP must be activated if the
system-wide energy price, as determined by ERCOT, has been at the
HCAP for 12 hours within a rolling 24-hour period.

(2) Emergency Offer Cap (ECAP). While the EPP is active,
the system-wide offer cap will be set to the ECAP for both energy and
ancillary service offers. The ECAP will be set equal to the value of the
LCAP.

(3) Duration of the EPP. The EPP will remain in effect until
the later of:

(A) 24 hours after the activation of the EPP; or

(B) if ERCOT has entered into or remained in emer-
gency operations while the EPP is activated, 24 hours after ERCOT
exits emergency operations without re-entering emergency operations.

(4) Market Notice. ERCOT will issue a notice both when
the EPP is activated and when the EPP is terminated. The notice must
include the date and time of the activation or termination of the EPP.

(5) Reimbursement for Costs That Exceed the ECAP.

(A) While the EPP is active, ERCOT must reimburse
resource entities for any actual marginal costs in excess of the larger of
the ECAP or the real-time energy price for the resource. ERCOT must
utilize existing settlement processes to the extent practicable to verify
the resource entity's costs for reimbursement.

(B) For reimbursement of actual marginal costs in ex-
cess of the HCAP, a resource entity must submit a reimbursement re-
quest in the manner prescribed by ERCOT. If a resource entity fails
to provide information to ERCOT in its reimbursement request, as re-
quired by this subparagraph, ERCOT must not approve the reimburse-
ment of the resource entity's fuel costs. This reimbursement request
must include:

(i) for a resource entity requesting recovery of fuel
costs, an attestation that the costs submitted for recovery are solely re-
lated to the provision of fuel or services directly related to the provision
of the purchased fuel; and

(i) any additional documents or information re-
quested by ERCOT, including fuel purchase contracts.

(C) ERCOT must allocate costs associated with this
paragraph on a load ratio share basis.

(6) Report.

(A) Within 10 working days from the date the EPP is
terminated, ERCOT must file an initial report with the commission that
contains the following information:

(i) a summary of the event that triggered the EPP;
and

(ii) an analysis of the EPP's performance while the
program was active.

(B) Within 90 calendar days from the date the EPP is
terminated, ERCOT must file a final report with the commission that
contains the following information:

(i) a final summary of the event that triggered the
EPP;

s

(it) a final analysis of the EPP's performance while
the program was active;

(iii) the number of generators that filed for cost re-
covery under paragraph (5) of this subsection;

(iv) the total dollar amount of costs submitted and
costs recovered under paragraph (5) of this subsection, including the
fuel type, MW per hour, and number of units associated with recovered
costs; and

(v) any recommendations to modify or improve the
EPP.

(7) Immediate Implementation. ERCOT must implement
the EPP immediately. Notwithstanding any conflicting language in
this subsection, ERCOT may utilize a manual process to activate the
EPP and may consider the real-time energy price, exclusive of any con-
gestion, to determine the system-wide energy price, until any system
and protocol changes are complete. ERCOT must issue a market no-
tice when it transitions from a manual to an automated EPP activation
process.

(d) Review of System-Wide Offer Cap Programs. Beginning
January 1, 2026, and every five years thereafter, the commission
will review each of the system-wide offer cap programs to determine
whether to update aspects of each program.

ADOPTED RULES December 15, 2023 48 TexReg 7523



(e) Development and Implementation. ERCOT must use a
stakeholder process, in consultation with commission staff, to develop
and implement rules that comply with this section. Nothing in this
section prevents the commission from taking actions necessary to pro-
tect the public interest, including actions that are otherwise inconsistent
with the other provisions in this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 30,
2023.

TRD-202304411

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 20, 2023

Proposal publication date: October 27, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS

The Public Utility Commission of Texas (commission) adopts
five repeals, ten amendments, and one new rule in Chapter 26
Substantive Rules Applicable to Telecommunication Service
Providers as part of the statutorily required four-year rule review
under Texas Government Code §2001.039. The commission
also adopts corresponding revisions to commission forms.

The commission adopts the following rules with changes to the
proposed text as published in the October 20, 2023 issue of the
Texas Register (48 TexReg 6096): §26.5, relating to Definitions;
§26.30, relating to Complaints; §26.31, relating to Disclosures to
Applicants and Customers; §26.34, relating to Telephone Pre-
paid Calling Services; §26.89, relating to Nondominant Carri-
ers' Obligations Regarding Information on Rates and Services;
§26.111, relating to Certificate of Operating Authority (COA) and
Service Provider Certificate of Operating Authority (SPCOA) Cri-
teria; §26.130, relating to Selection of Telecommunications Utili-
ties; §26.207, relating to Form and Filing of Tariffs; new §26.208,
relating to General Tariff Procedures; §26.276, relating to Un-
bundling; and §26.405, relating to Financial Need for Continued
Support. These sections will be republished.

The commission adopts the following rules with no changes to
the proposed text as published in the October 20, 2023, issue of
the Texas Register (48 TexReg 6096): §26.32, relating to Pro-
tection Against Unauthorized Billing Charges; §26.52, relating
to Emergency Operations; §26.53, relating to Inspections and
Tests; §26.54, relating to Service Objectives and Performance
Benchmarks; §26.73, relating to Annual Earnings Reports;
§26.79, relating to Equal Opportunity Reports; §26.80, relating
to Annual Report on Historically Underutilized Businesses;
§26.85, relating to Report on Workforce Diversity and other
Business Practices; §26.123, relating to Caller Identification
Services; §26.127, relating to Abbreviated Dialing Codes;
§26.128, relating to Telephone Directories; §26.171, relating
to Small Incumbent Local Exchange Company Regulatory
Flexibility; §26.175, relating to Reclassification of Telecom-

munications Services for Electric Incumbent Local Exchange
Companies (ILECs); §26.209, relating to New and Experimental
Services; §26.210, relating to Promotional Rates for Local
Exchange Company Services; §26.211, relating to Rate-Set-
ting Flexibility for Services Subject to Significant Competitive
Challenges; §26.214, relating to Long Run Incremental Cost
(LRIC) Methodology for Services provided by Certain Incumbent
Local Exchange Companies (ILECs); §26.215, relating to Long
Run Incremental Cost Methodology for Dominant Certificated
Telecommunications Utility (DCTU) Services; §26.217, relating
to Administration of Extended Area Service (EAS) Requests;
§26.221, relating to Applications to Establish or Increase Ex-
panded Local Calling Service Surcharges; §26.224, relating
to Requirements Applicable to Basic Network Services for
Chapter 58 Electing Companies; §26.272, relating to Inter-
connection; §26.403, relating to Texas High Cost Universal
Service Plan (THCUSP); §26.404, relating to Small and Rural
Incumbent Local Exchange Company (ILEC) Universal Service
Plan; §26.407, relating to Small and Rural Incumbent Local
Exchange Company Universal Service; §26.409, relating to
Review of Texas Universal Service Fund Support Received by
Competitive Eligible Telecommunications Providers; §26.414,
relating to Review of Texas Universal Service Fund Support Re-
ceived by Competitive Eligible Telecommunications Providers;
§26.417, relating to Designation as Eligible Telecommunications
Providers to Receive Texas Universal Service Funds (TUSF);
§26.418, relating to Designation of Common Carriers as Eligible
Telecommunications Carriers to Receive Federal Universal
Service Funds; §26.419, relating to Telecommunication Re-
sale Providers Designation as Eligible Telecommunications
Providers to Receive Texas Universal Service Funds (TUSF)
for Lifeline Service; and §26.433, relating to Roles and Respon-
sibilities of 9-1-1 Service Providers. These sections will not be
republished.

The commission adopts the repeals of 16 Texas Administrative
Code (TAC) §26.55, relating to Monitoring of Service; §26.78,
relating to State Agency Utility Account Information; §26.87, re-
lating to Infrastructure Reports; §26.142, relating to Integrated
Services Digital Network; and §26.208 relating to General Tariff
Procedures, with no changes to the proposed text as published
in the October 20, 2023, issue of the Texas Register (48 TexReg
6090). These sections will not be republished.

Definitions

Adopted §26.5 revises definition of "public service answering
point (PSAP)," under §26.5(191), to include an emergency com-
munications center.

Customer Complaints

Adopted §26.30 and §26.32 change the deadline for, as appli-
cable, a Certificated Telecommunications Utility (CTU), billing
telecommunications utility, a billing agent, or a service provider
to respond to complaints submitted to the commission from 21
days to 15 days. This change aligns with recent changes to cus-
tomer protection rules in project number 52796.

Consumer Protection Division Contact E-mail Address and Title

Sections 26.30(a)(2)(B)(iii)(1V), 26.31(b)(4)(C)(x), 26.34(f)(3),
26.130(g)(3) and (i)(4), as proposed, are amended to up-
date "consumer@puc.texas.gov" as the contact e-mail for
the commission's Consumer Protection Division. Sections
26.208(c)(2)(E) and 26.276(g)(1), as proposed, are amended
to update the reference from "Office of Customer Protection" to
"Consumer Protection Division."
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Emergency Operations

Adopted §26.52 requires dominant certificated telecommunica-
tions utilities (DCTUs) to comply with the backup power obliga-
tions associated with fiber optic cables that are prescribed by
federal law or other applicable regulations, including the require-
ments of 47 Code of Federal Regulations §9.20.

Inspections and Tests

Adopted §26.53, revises the requirement for DCTUSs to report to
the commission the numbers assigned for dial test terminations.
Specifically, such numbers would only have to be provided by
the DCTU if requested by the commission.

Service Objectives and Performance Benchmarks

Adopted §26.54 deletes requirements related to one-party line
service and voice band data under subsection (b).

Annual Report on Historically Underutilized Businesses

Adopted §26.80, expands the list of providers to which the sec-
tion does not apply to include any company that holds a certifi-
cate of operating authority (COA), a company that holds a ser-
vice provider certificate of operating authority (SPCOA) and a
registered interexchange carrier (IXC).

Report on Workforce Diversity and other Business Practices

Adopted §26.85 expands the list of providers to which the sec-
tion does not apply to include any company that holds a COA, a
company that holds a SPCOA and a registered IXC.

COA and SPCOA Ciriteria

Amended §26.111 revises subsection (i)(4) to require applicants
to file SPCOA amendment applications with the Commission on
State Emergency Communications (CSEC) via electronic mail
within five working days from the date the amendment was filed.
The change to subsection (i)(4) would require applicants to pro-
vide notice of the SPCOA amendment applications to all affected
9-1-1 administrative entities in the manner provided by para-
graph (3)(A)-(D). Additionally, subsection (m)(2) is revised to re-
quire a COA or SPCOA holder that intends to cease operations
to provide a copy of its application to cease operations and relin-
quish its certificate to CSEC. The commission also adopts minor
and conforming changes to the commission prescribed SPCOA
application form. Section 26.111(d), as proposed, is amended to
include the term "or entity” where necessary for consistency with
§26.111(a) and other provisions in the rule. Section 26.111(g)(3),
as proposed, is amended to strike the term "initial" to make clear
that the requirements under §26.111(g)(3)(A)-(D) apply to tar-
iff amendment applications as well as new tariff applications,
which is reflective of historical commission practice and for con-
sistency with language in §26.111(g) requiring ongoing adher-
ence to the requirements prescribed by that subsection. Section
26.111(i)(1)(C) was inadvertently omitted from the published rule
and is re-inserted. Section 26.111(i)(1)(E)(i), as proposed, is re-
vised to correctly reflect that the requirements for the discontinu-
ation of optional services do not apply to a deregulated company
holding a COA or to an exempt carrier.

9-1-1 administrative entities

The reference to "9-1-1 entity" in proposed §26.111(i)(4) and
§26.272(e)(1)(B)(vi)(l) to is corrected to refer to "9-1-1 adminis-
trative entity." Amended §26.433 corrects the reference to "9-1-1
administrative entity" in subsection (i)(1).

Capitol Complex Telephone System Directory

Adopted §26.128 replaces the term State of Texas Telephone
Directory with Capitol Complex Telephone System Directory in
subsection (b)(1) and (2) and deletes the requirement under
subsection (e)(5) for telephone directories published by certain
telecommunications utilities or its affiliates to include sample
long distance rates.

House Bill (HB) 1597 Implementation

HB 1597, adopted by the 88th Texas Legislature (R.S.), amends
the requirements associated with filing a telecommunications
tariff with the commission under PURA §52.251. Specifically,
HB 1597 authorizes an affiliate or trade association to, on behalf
of a public utility, file a tariff for telecommunications service
with the commission. HB 1597 also provides that a tariff is
considered approved if the commission does not approve or
deny the tariff or request supplemental information from the
filer within 60 days from the date the tariff was filed. Lastly, HB
1597 requires the filer to provide supplemental information to
the commission within 15 days from the request and provides
that a tariff is considered approved if the commission does
not approve or deny the tariff within 30 days from the date the
commission receives the supplemental information.

To implement HB 1597, the commission repeals and replaces
§26.208 and adopts §§26.89, 26.207, 26.209, 26.210, and
26.211. Section 26.89(a)(3), as proposed, is further revised to
authorize commission substantive rule citations applicable to a
tariff to be included as a cover letter.

New §26.208 aligns the general requirements of PURA §52.251,
as amended by HB 1597, with the more specific requirements
of PURA Chapter 53, Subchapter C (§§53.101-53.113) when a
tariff involves a rate change. New §26.208 also clarifies the re-
quirements for tariff applications, including those related to effec-
tive dates and notice to affected persons, and more clearly de-
scribes the process for commission review of such applications.
To conform with the abridged timeline for commission review and
approval imposed by HB 1597, new §26.208 prohibits a tariff ap-
plication from being docketed, unless the application involves a
new tariff or a rate change under PURA Chapter 53, Subchapter
C. Sections 26.209, 26.210, and 26.211 are adopted to remove
references to docketing of an application filed under those pro-
visions. New §26.208(b), as proposed, is amended by deleting
§26.208(b)(1) and renumbering and retitling §26.208(b)(2) and
(3) accordingly, revising the provisions for notice to municipalities
and by newspaper to only apply to major rate changes, and au-
thorizing an applicant to request a waiver to notice requirements
for administrative or clerical tariff amendments, as determined
by the presiding officer. New §26.208(c)(1)(C), as proposed, is
also amended to further limit the prohibition on electronic notice
only to applications involving a "major" rate change, or if oth-
erwise required by the presiding officer. Additionally, §26.209
and §26.210 are adopted to more clearly indicate that a tariff to
which §26.209 or §26.210 apply may be filed in accordance with
§26.208. Similarly, §26.207 is amended to reference §§26.208,
26.209, and 26.211 more clearly. Section 26.211 is amended
to clarify that an informational notice filing in accordance with
§26.227, relating to Procedures Applicable to Nonbasic Services
and Pricing Flexibility for Basic and Nonbasic Services for Chap-
ter 58 Electing Companies, suffices for compliance provided that
the notice complies with §26.228, relating to Requirements Ap-
plicable to Pricing Flexibility for Chapter 58 Electing Compa-
nies or §26.229, relating to Requirements Applicable to Chapter
52 Companies, as applicable. Section 26.207(d)(1)(A),as pro-
posed, is further revised to authorize commission substantive
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rule citations applicable to a tariff to be included as a cover letter.
Lastly, amended §26.89 and §26.207, and adopted §§26.209,
26.210, and 26.211 more clearly reflect the statutory language
of PURA §52.251.

Senate Bill (SB) 1425 and SB 1710 Implementation

SB 1425, adopted by the 88th Legislature, amends PURA
§56.032 to require small ILECs seeking adjustments from the
Small and Rural Plan to, every calendar year, publicly file
with the commission operational information concerning the
small ILEC's operations that are regulated by the commission.
The commission adopts §26.407 to implement HB 1425. The
commission also amends the commission prescribed form for
the annual report and accompanying schedules used by small
ILECs, as well as the associated instructions.

SB 1710 adopted by the 88th Legislature, amends PURA
§56.023 to implement revisions to support levels received by
eligible telecommunications providers under the High Cost Plan
or Small and Rural Plan of the Texas Universal Service Fund
(TUSF). SB 1710 also revises eligibility criteria for receipt of
support from the TUSF and requires the commission to period-
ically review such criteria. Lastly, SB 1710 adds provisions for
expiration and relinquishment of support from the TUSF. Section
26.405(d)(2)(B), as proposed, is further amended to omit the
reference to "Version 7" of the National Broadband Map and
instead refer to the version of the map in effect for at least 90
days.

The commission also adopts §26.409 by setting an expiration
date for the provision of December 31, 2023, consistent with the
requirements of PURA §56.023(s).

Comments

The commission received comments from Texas Cable Associ-
ation, Texas Telephone Association, Verizon, and Windstream.

The comments received in this project were in response to a
proposal for publication that was published in the Texas Reg-
ister to provided formal notice of a rulemaking proceeding and
were in response to a notice of the commission's chapter 26
rule review. Under Tex. Gov't Code, Chapter 2001, the com-
mission may only adopt substantive amendments that address
issues that were noticed in the commission's proposal for publi-
cation. Comments requesting amendments beyond the scope of
the issues addressed in the proposal for publication are not be-
ing considered for implementation in this rulemaking proceeding
but may be considered in a future rulemaking proceeding. This
will ensure that all interested parties have an opportunity to com-
ment on the proposed changes.

Consumer Protection Division Contact E-mail Address

Sections 26.30(a)(2)(B)(iii)(IV), 26.31(b)(4)(C)(x), 26.34(f)(3),
26.130(g)(3) and (i)(4) respectively refer to the e-mail address of
the commission's Consumer Protection Division in the context
of certain customer complaint rules.

Commission Response

The commission revises the reference to the e-mail address of
the commission's Consumer Protection Division in these provi-
sions from "customer@puc.texas.gov" to correctly refer to "con-
sumer@puc.texas.gov."

Section 26.111(a) and (d) - Applicability and certification

Existing §26.111(a) establishes that the section applies to the
certification of a person or entity to provide certain telecommuni-

cations services as holders of COAs and SPCOAs under PURA
Chapter 54, Subchapters C and D. Proposed §26.111(d) adds
language that prohibits a person from providing the services
listed under §26.111(a) unless the person obtains a certificate
of convenience and necessity, COA, or SPCOA in accordance
with the requirements of §26.111.

TCA recommended that the prohibition added to §26.111(d) be
deleted because it is unnecessary, ambiguous, and would im-
pose costs with no commensurate benefit to the public. TCA
argued that §26.111(a) should instead be amended to state that
no provision in §26.111 prohibits the granting of a COA or SP-
COA to entities that intend to utilize Voice over Internet Proto-
col (VolP) or other advanced technologies but do not provide lo-
cal exchange telephone service, basic local telecommunications
service, or switched access service. TCA stated that its recom-
mended change would better reflect the commission's holdings
in Daemon Systems (Docket No. 52765), Earthgrid (Docket No.
53076), and Nexstream (Docket No. 52359). In these cases,
TCA asserted, parties argued that the commission may only
grant an SPCOA to an entity if it would be providing local ex-
change telephone service, basic local telecommunications, or
switched access service. The commission rejected those ar-
guments. Moreover, TCA stated that its recommended change
would provide clarity and certainty to the telecommunications in-
dustry. TCA stated that such a change is reflective of the leg-
islative intent of SB 2399 (88R), which would have expressly au-
thorized the commission to grant a certificate to a VolP provider.
TCA provided redlines consistent with its recommendation.

Commission Response

The commission declines to amend §26.111(a) and (d) in the
manner TCA recommends. Section 26.211(d) restates a pro-
hibition under PURA §54.001, making TCA's proposed edits to
§26.211(a) and (d) unnecessary.

The applicants in the cited cases both offered telecommuni-
cations-related services, such as VolP (Daemon Systems and
Nexstream), and optical service via fiber cable (Earthgrid).
The holdings of those cases were intended to provide the
commission discretion in reviewing applications for certification
by stating that existing law does not prohibit certification despite
the applicant not providing basic telephone service or even a
telecommunications-related service. However, codification of
the holdings of those cases in §26.111, as TCA recommends,
may result in future applicants arguing that they cannot be
denied certification despite not providing basic local telephone
service or a telecommunications-related service. Accordingly,
under the adopted rule, the commission retains the discretion
to review each application for certification on a case-by-case
basis.

The commission does not agree with TCA that the existence of
SB 2399 is a persuasive basis for amending the rule because
SB 2399 was not enacted into law.

The commission also modifies §26.111(d) to add the term "or
entity" where appropriate for consistency with §26.211(a) and
other provisions in the rule.

Section 26.111(i)(1)(A) - COA or SPCOA name change amend-
ments

Section 26.111(i)(1)(A) establishes the process for a certificate
holder to change its corporate or assumed name and requires
a certificate holder to be in compliance with commission rules
before they can change its corporate or assumed name.
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Verizon recommended eliminating the requirement that a COA
or SPCOA holder be in compliance with commission rules be-
fore name change requests are administratively granted. Ver-
izon found this requirement overly burdensome, unnecessary,
and wasteful, particularly for national carriers with multiple affil-
iates. Verizon recommended that the provision be revised so
that carrier name changes are eligible for administrative dispo-
sition and be limited only to ensure the change does not lead to
customer confusion. Verizon reasoned that the application form
for a name change requires an applicant to provide five years
of complaint history for itself and each of its affiliates, and to list
the number of customers in each state, information which has no
bearing on whether a name change should be permitted. Veri-
zon provided redlines consistent with its recommendation.

Commission Response

The commission declines to revise §26.111(i)(1)(A) as pro-
posed by Verizon. Name change amendments are eligible for
administrative approval under §26.111(i)(1)(A)(i) and requiring
compliance with commission rules before allowing a corpo-
rate name change ensures that the name change complies
with the applicable customer protection rules. Additionally,
providing complaint history to the commission is necessary
to ensure ongoing compliance with commission rules, even
for a name change, and is a standard requirement for other
commission registrations such as §25.107(e)(2)(D), relating
to Certification and Obligations of Retail Electric Providers
(REPs), 25.111(f)(1)(Q), relating to Registration of Aggregators,
and for affiliates under §25.84(g), relating to Annual Reporting
of Affiliate Transactions for Electric Utilities. Furthermore,
§26.111(g)(3)(A)(ii) substantially addresses Verizon's concerns.
Specifically, the provision authorizes an applicant to request
to limit the inclusion of complaint history, disciplinary records,
and compliance records if it would be unduly burdensome to
provide. The commission instead amends §26.111(g)(3) to
strike the term "initial" as the application form has historically
applied to both new SPCOA applications and amendments.
Specifically, the revision makes clear that an applicant seeking
an amendment to a SPCOA certificate is authorized to request
to limit the inclusion of complaint history, disciplinary records,
and compliance records if it would be unduly burdensome to
provide. This change harmonizes the provision with historical
commission practice and the requirements listed in the commis-
sion-prescribed application form and aligns the provision with
§26.111(g) which requires ongoing adherence to the technical
and managerial requirements prescribed under that subsection.

Section 26.111(i)(1)(C), (2), and (3) - Sale or transfer of certifi-
cate; acquisition or merger of certificate holder

Section 26.111(i)(1)(C) establishes the process and require-
ments for certificate holder to sell, transfer, assign, or lease a
controlling interest in its COA or SPCOA or sell, transfer or lease
a controlling interest in the entity holding the COA or the SP-
COA. Section 26.111(i)(2) authorizes abbreviated amendment
applications for corporate restructuring or internal change in
ownership or controlling interest. Section 26.111(i)(3) requires
notice to be filed with the commission if a certificate holder
acquires or merges with another certificate holder, other than a
CCN holder, and further requires a full amendment application
to be filed if commission staff determines that it is necessary.

Verizon recommended that §26.111(i)(1)(C), (2), and (3) be
revised to ensure the rule is consistent with the commission's
authority regarding telecommunications carrier transactions.
Verizon stated that the commission's authority to regulate stock

sales, mergers, and asset and ownership transactions of public
utilities is codified at PURA §14.101-103, and these sections
apply only to public utilities, not to COA or SPCOA holders. Ver-
izon also noted that PURA §51.010 specifically excludes COA
and SPCOA holders from the provisions of PURA §14.101. For
these reasons, Verizon concluded that the commission lacks
authority to regulate stock sales, mergers, and acquisitions of
COA and SPCOA holders. Specifically, the commission should
only require SPCOA or COA holders to notify the commission
of a sale, transfer, or merger of at least 50% of the company
within 30 days after closing, without the need for commission
approval. Verizon further recommended that the commission
exempt COA and SPCOA holders from the requirement to file
an application for such transactions. Verizon provided redlines
consistent with its recommendation.

Commission Response

The commission disagrees with Verizon because commission
review of such transactions by certificate holders is authorized
under PURA §§54.103, 54.152-155, and 54.255 to ensure the
company acquiring the certificate is eligible and can provide ad-
equate service. Accordingly, the commission declines to revise
§26.111(i)(1)(C), (2), or (3) because commission review of trans-
actions involving the controlling interest of a certificate is sub-
stantively different from the process detailed in PURA §14.101.
Commission review of transactions under §26.111 is limited to
an analysis of eligibility and capability to provide service to en-
sure that the parties to the transaction comply with commission
rules and otherwise are qualified to conduct the sale. In contrast,
PURA §14.101 requires detailed reporting of certain transactions
and authorizes commission investigation to determine whether
the transaction is equitable and in the public interest, and to "dis-
allow the effect of the transaction if the transaction will unreason-
ably affect rates or service."

Section 26.111(i)(1)(C) was inadvertently omitted from the rule
and is re-inserted.

Section 26.111(i)(1)(E)(i) - Discontinuation of optional service

Section 26.111(i)(1)(E)(i) establishes the process for a deregu-
lated company holding a COA or an exempt carrier to discon-
tinue service and relinquish its certificate, or to discontinue an
optional service.

Verizon recommended that the commission clarify the process
for discontinuing optional services under §26.111(i)(1)(E)(i).
Specifically, Verizon recommended that the provision be
amended to clearly state that a deregulated company holding
a COA or an exempt carrier is not required to provide the
information that would ordinarily be required when discontinuing
optional services.

Commission Response

The commission agrees with Verizon that a deregulated com-
pany holding a COA or an exempt carrier is not required to pro-
vide the information that would ordinarily be required when dis-
continuing optional services and amends the rule accordingly.

Section 26.111(i)(4) - Notice to CSEC and 9-1-1 administrative
entities

Section 26.111(i)(4) requires an applicant to provide a copy of
the COA or SPCOA application or amendment notice to CSEC
and provide notice to all affected 9-1-1 administrative entities of
the application or amendment.
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TCA recommended that §26.111(i)(4) be amended to require
the commission to maintain a complete contact list with email
addresses for 9-1-1 administrative entities on the commission's
website.

Commission Response

The commission declines to amend §26.111(i)(4) to require the
commission to maintain a complete contact list of 9-1-1 admin-
istrative entities on its website. A map and contact list of 9-1-1
administrative entities are available on CSEC's website. A con-
tact list maintained by the commission would be both duplicative
and susceptible to becoming out of date, because the commis-
sion is not the agency tasked with maintaining such information.

Section 26.111(1)(5)(B) - Copy of most recent tariff in certification
amendment

Section 26.111(1)(5)(B) requires an amendment for certification
to include a copy of the applicant's most recent commission-ap-
proved tariff.

TCA recommended inserting language to §26.111(1)(5)(B) that
would exempt COA and SPCOA holders from the requirement
to file tariffs.

Commission Response

The commission declines to amend the rule as recommended
by TCA because it is unnecessary. Section 26.111(1)(5)(B)(ii) ex-
empts entities subject to §26.89, which applies to nondominant
carriers, from the tariff filing requirement.

Section 26.89(a)(3) and §26.207(d)(1)(A) - Inclusion of rules ap-
plicable to each tariff

Sections 26.89(a)(3) and 26.207(d)(1)(A) require a tariff to in-
clude each rule that relates to or affects a rate of, or a utility ser-
vice, product, or commodity furnished by, a nondominant carrier
or utility.

TTA recommended the requirement for rule references be
deleted from §26.89(a)(3) and §26.207(d)(1)(A). TTA com-
mented that if the commission repealed or renumbered a rule,
each tariff subject to the requirement would have to be revised
and each company would consequently have to re-file its tariff.
TTA further noted that, some tariff pages may require numerous
different rule references depending on the level of detail that
would be required. TTA recommended the rule references
be included in the cover letter used to file a tariff with the
commission. TTA provided draft language consistent with its
recommendation.

Commission Response

The commission agrees with TTA's recommendation and mod-
ifies the proposed language to clarify such information is to be
provided a cover letter.

Section 26.208(b)(1) - Filing of a new DCTU tariff and application
for certification

Section 26.208(b)(1) requires an application to file a new DCTU
tariff prior to or concurrently with an application for certification
and otherwise meet the requirements of §26.208(b)(2)(A) and
(B).

Commission Response

The commission modifies the provision for clarity. There is no
statutory requirement for a tariff to be filed prior to or concurrently
with an application for certification. Further, the requirement to

file a tariff with an amendment for certification is already covered
by §26.111(1)(5)(B).

Section 26.208(b)(2)-(3) and (c)(1)(C) - Notice for tariff amend-
ments involving a rate change

Section 26.208(b)(2) prescribes the requirements, including
notice, for a tariff amendment involving a rate change, including
a major rate change. Section 26.208(b)(3) prescribes the re-
quirements, including notice, for other DCTU tariff amendments
that do not involve a rate change. Sections §26.208(b)(2)(B)
and §26.208(b)(3)(B) both require notice to be provided to
affected persons, including each municipality and customer
affected by the change, for tariff amendments involving a rate
change and other tariff amendments, respectively. Section
26.208(c)(1)(C) authorizes notice for tariff applications to be
provided electronically unless otherwise required by the pre-
siding officer or if the application involves a major rate change.
Section 26.208(c)(1)(C) also establishes the process for notice
if the application involves a major rate change.

TTA recommended the newspaper and municipality notice
requirements in proposed §26.208(b)(2) and (3) be revised to
only apply to tariff amendments involving major rate change.
Specifically, TTA recommended revising §26.208(b)(2) to state
the provision only applies to a "major" rate change, with the
effect of changing the applicability of the notice requirement
under §26.208(b)(2)(B). Similarly, TTA recommended revising
§26.208(b)(3) to apply to "non-major rate changes" in addition
to other tariff amendments, and also revising §26.208(b)(3)(B)
to remove the requirement to provide notice to municipalities
and customers affected by the change. Lastly, TTA recom-
mended the prohibition on electronic notice for tariff applications
in §26.208(c)(1)(C), if required by the presiding officer or for
applications involving a rate change, be further limited to only
applications involving a "major" rate change. TTA commented
that PURA §53.103(c) authorizes the commission to waive
notice requirements for tariff changes in certain circumstances.
TTA explained it has been the commission's historical practice to
require publication only for major rate change tariff applications,
but only require notice to OPUC for non-major rate changes.
TTA provided draft language consistent with its recommenda-
tion.

Commission Response

The commission agrees with TTA's recommendation and modi-
fies the cited provisions accordingly.

Section 26.208(b)(3)(B) - Notice to affected persons of other
DCTU tariff amendments

Section 26.208(b)(3)(B) requires a DCTU to provide notice to
affected persons, including each municipality affected by the
change, in the manner prescribed by §26.208(c) or as otherwise
required by the presiding officer.

TTA recommended §26.208(b)(3)(B) be revised to allow an ap-
plicant to request a waiver of the notice requirement for non-ma-
jor rate change tariffs, for good cause. Specifically, TTA rec-
ommended the good cause exception be available when tariff
amendments are administrative or clerical and, therefore, have
minimal or no impact on the public. TTA provided draft language
consistent with its recommendation.

Commission Response

The commission agrees with TTA's recommendation and modi-
fies the rule accordingly.
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Section 26.208(e)(1)(A) - Effective date of tariff

Section 26.208(e)(1)(A) requires the effective date of an appli-
cant's tariff to be no earlier than 35 days after the date a suffi-
cient application is approved by the presiding officer.

TTA recommended language in §26.208(e)(1) that requires the
effective date of tariffs to be "no earlier than 35 days after the
date a sufficient application is approved by the presiding officer"
be deleted as it is not supported by HB 1597. Alternatively, TTA
recommended a separate rulemaking be initiated on this policy
alone. TTA remarked that this is a change in the commission
precedent of establishing the default effective date for tariffs to be
35 days from the date of filing. TTA commented that this change
is unnecessary and referenced existing §26.207((g)). TTA fur-
ther commented that the default tariff effective date of 35 days
after filing has provided consistency to companies and that the
change "reverses the presumption of approval" and "empowers
(c)ommission (s)taff to effectively delay the effective date of ev-
ery routine tariff indefinitely." TTA recommended that this change
be deleted from the rule or, alternatively, if the commission's ob-
jective is to implement this change, to initiate a separate rule-
making on this policy alone. TTA provided draft language con-
sistent with its recommendation.

Commission Response

The commission rejects TTA's recommended change to
§26.208(e)(1)(A) and suggestion to initiate a separate rulemak-
ing on this issue. The change of the effective date of a tariff from
the date of filing to the date of approval by the presiding officer is
necessary to implement the timeline required by HB 1597. The
extension of the proposed effective date under §26.111(e)(4)
is limited only to tariff applications that involve a rate change.
Requirements for tariff proceedings under PURA §52.251, as
amended by HB 1597, must be read in pari materia with the
specific requirements under PURA Chapter 53, Subchapter C.
Likewise, the specific grant of statutory authority under PURA
Chapter 53, Subchapter C prevails over the more general grant
in PURA §52.251. This is further reflected in §26.208(f)(4)
which curtails the circumstances in which a tariff application
may be docketed and §26.208(h) which contemplates the
procedures for docketing a tariff application involving a rate
change. Furthermore, TTA's citation to §26.207(i) no longer
exists, as that provision has been merged with what is now
§26.111(e)(4). PURA §53.102 states, "(A) utility may not change
its rates unless the utility files a statement of its intent with the
commission at least 35 days before the effective date of the
proposed change" which does not conflict with §26.208(e)(1)(A).
Accordingly, the change regarding the effective date of the tariff
is not inconsistent with existing law. A presumption of approval
has never existed in §26.208, nor does the provision authorize
commission staff to indefinitely delay a proposed tariff. As ever,
the determination on the sufficiency of a tariff will be made by
the presiding officer upon considering staff's recommendation.
In any event, §26.208(e)(2) authorizes the presiding officer to
approve an earlier effective date for good cause shown by an
applicant.

Section 26.405(d)(2)(B) - TTA and Windstream

Section 26.405(d)(2)(B) prescribes the process the commis-
sion will use to determine the census blocks served by an
unsubsidized wireline voice provider competitor within a specific
exchange using the current version of the National Broadband
Map.

TTA and Windstream recommended the reference to the Na-
tional Broadband Map in §26.405(d)(2)(B) be revised to omit the
reference to "Version 7" of the map and instead insert language
requiring use of the version of the map that has been in effect
for at least 90 days. TTA explained that the proposed language
presents a timing issue when considering newly revised data
from the map and application submission before the deadline.
TTA provided draft language consistent with its recommenda-
tion. Windstream noted if the recommended change were not
accepted, it would make filing a complete and accurate appli-
cation on or before December 31, 2023 "nearly impossible" for
providers.

Commission Response

The commission agrees with TTA and Windstream's recommen-
dation and modifies the cited provision.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §26.5

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§8§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$26.5. Definitions.

The following words and terms, when used in this chapter have the
following meanings, unless the context indicates otherwise:

(1) Access customer--Any user of access services which
are obtained from a certificated telecommunications utility (CTU).

(2) Access services--CTU services which provide connec-
tions for or are related to the origination or termination of intrastate
telecommunications services that are generally, but not limited to, in-
terexchange services.

(3) Administrative review--A process under which an ap-
plication may be approved without a formal hearing.

(4) Affected person--

(A) apublic utility affected by an action of a regulatory
authority;

(B) aperson whose utility service or rates are affected
by a proceeding before a regulatory authority; or

(C) aperson who:
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(i) is a competitor of a public utility with respect to
a service performed by the utility; or

(i) wants to enter into competition with a public
utility.

(5) Affiliate--

(A) aperson who directly or indirectly owns or holds at
least 5.0% of the voting securities of a public utility;

(B) a person in a chain of successive ownership of at
least 5.0% of the voting securities of a public utility;

(C) acorporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by a public utility;

(D) acorporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by:

(i) a person who directly or indirectly owns or con-
trols at least 5.0% of the voting securities of a public utility; or

(ii) aperson in a chain of successive ownership of at
least 5.0% of the voting securities of a public utility;

(E) a person who is an officer or director of a public
utility or of a corporation in a chain of successive ownership of at least
5.0% of the voting securities of a public utility; or

(F) a person determined to be an affiliate under Public
Utility Regulatory Act §11.006.

(6) Aggregate customer proprietary network information
(CPNI)--A configuration of customer proprietary network information
that has been collected by a telecommunications utility and organized
such that none of the information will identify an individual customer.

(7) Alternate 9-1-1 routing--The routing of 9-1-1 calls to a
designated alternate location if all dedicated 9-1-1 trunks to a primary
public safety answering point are busy or out of service.

(8) Assumed name--Has the meaning assigned by Texas
Business and Commerce Code, §36.10.

(9) Automatic dial announcing device (ADAD)--Any au-
tomated equipment used for telephone solicitation or collection that:

(A) s capable of storing numbers to be called, or has a
random or sequential number generator capable of producing numbers
to be called; and

(B) alone or in conjunction with other equipment, can
convey a prerecorded or synthesized voice message to the number
called without the use of a live operator.

(10) Automatic location identification (ALI)--The auto-
matic display at a public safety answering point of a caller's telephone
number, the address/location of the telephone number, and supple-
mentary emergency services information for the location from which
a call originates.

(11)  Automatic number identification (ANI)--The tele-
phone number associated with an access line, connection, or station
from which a call originates that is automatically transmitted by the
local switching system to an interexchange or other communications
carrier or to the operator of a 9-1-1 system.

(12) Base rate area--A specific area within an exchange
area, as set forth in the dominant certificated telecommunications util-
ities' tariffs, maps or descriptions, wherein local exchange service is
furnished at uniform rates without extra mileage charges.

(13) Basic local telecommunications service--Flat rate res-
idential and business local exchange telephone service, including pri-
mary directory listings; tone dialing service; access to operator ser-
vices; access to directory assistance services; access to 911 service
where provided by a local authority or dual party relay service; the abil-
ity to report service problems seven days a week; lifeline services; and
any other service the commission, after a hearing, determines should
be included in basic local telecommunications service.

(14) Basic network services (BNS)--Those services identi-
fied in Public Utility Regulatory Act §58.051.

(15) Baud--Unit of signaling speed reflecting the number
of discrete conditions or signal elements transmitted per second.

(16) Bellcore--Bell Communications Research, Inc.

(17) Billing agent--Any entity that submits charges to a
billing telecommunications utility on behalf of itself or any service
provider.

(18) Billing telecommunications utility--Any telecommu-
nications provider, as defined in the Public Utility Regulatory Act
§51.002 that issues a bill directly to a customer for any telecommu-
nications product or service.

(19) Bit Error Ratio (BER)--The ratio of the number of bits
received in error to the total number of bits transmitted in a given time
interval.

(20) Bit Rate--The rate at which data bits are transmitted
over a communications path, normally expressed in bits per second.

(21) Bona fide request--A written request to an incumbent
local exchange company (ILEC) from a CTU or an enhanced service
provider, requesting that the ILEC unbundle its network/services to the
extent ordered by the Federal Communications Commission. A bona
fide request indicates an intent to purchase the service subject to the
purchaser being able to obtain acceptable rates, terms, and conditions.

(22) Business service--A telecommunications service pro-
vided a customer where the use is primarily of a business, professional,
institutional or otherwise occupational nature.

(23) Busy hour--The clock hour each day during which the
greatest usage occurs.

(24) Busy season--That period of the year during which the
greatest volume of traffic is handled in a switching office.

(25) Call aggregator--Any person or entity that owns or
otherwise controls telephones intended to be utilized by the public,
which control is evidenced by the authority to post notices on and/or
unblock access at the telephone.

(26) Call splashing--Call transferring (whether caller-re-
quested or operator service provider-initiated) that results in a call
being rated and/or billed from a point different from that where the
call originated.

(27) Call transferring--Handing off a call from one opera-
tor service provider (OSP) to another OSP.

(28) Caller identification materials (caller ID materials)--
Any advertisements, educational materials, training materials, audio
and video marketing devices, and any information disseminated about
caller ID services.

(29) Caller identification service (caller ID service)--A ser-
vice offered by a telecommunications provider that provides calling
party information to a device capable of displaying the information.

48 TexReg 7530 December 15, 2023 Texas Register



(30) Calling area--The area within which telecommunica-
tions service is furnished to customers under a specific schedule of ex-
change rates. A "local" calling area may include more than one ex-
change area.

(31) Calling party information--

(A) the telephone listing number and/or name of the
customer from whose telephone instrument a telephone number is di-
aled; or

(B) other information that may be used to identify the
specific originating number or originating location of a wire or elec-
tronic communication transmitted by a telephone instrument.

(32) Capitalization--Long-term debt plus total equity.

(33) Carrier of choice--An option that allows an individual
to choose an interexchange carrier for long distance calls made through
Telecommunications Relay Service.

(34) Carrier-initiated change--A change in the telecom-
munications utility serving a customer that was initiated by the
telecommunications utility to which the customer is changed, whether
the switch is made because a customer did or did not respond to
direct mail solicitation, telemarketing, or other actions initiated by the
carrier.

(35) Central office--A switching unit in a telecommunica-
tions system which provides service to the general public, having the
necessary equipment and operating arrangements for terminating and
interconnecting customer lines and trunks or trunks only.

(36) Census block group (CBG)--A United States Census
Bureau geographic designation that generally contains between 250
and 550 housing units.

(37) Certificated service area--The geographic area within
which a company has been authorized to provide basic local telecom-
munications services pursuant to a certificate of convenience and ne-
cessity (CCN), a certificate of operating authority (COA), or a service
provider certificate of operating authority (SPCOA) issued by the com-
mission.

(38) Certificated telecommunications utility--A telecom-
munications utility that has been granted either a CCN, a COA, or a
SPCOA.

(39) Class of service or customer class--A description of
utility service provided to a customer which denotes such characteris-
tics as nature of use (business or residential) or type of rate (flat rate or
message rate). Classes may be further subdivided into grades, denoting
individual or multiparty line or denoting quality of service.

(40) Commercial mobile radio service (CMRS)--
(A) Asdefined in 47 C.F.R. §20.3, a mobile service that

(i) provided for profit with, i.e., the intent of receiv-
ing compensation or monetary gain;

(i) an interconnected service; and

(iii) available to the public, or to such classes of eli-
gible users as to be effectively available to a substantial portion of the
public; or

(B) the functional equivalent of such a mobile service
described in subparagraph (A) of this paragraph.

(41) Commission--The Public Utility Commission of
Texas.

(42) Commission on State Emergency Communications
(CSEC)--The state commission with the responsibilities and authority
as specified in Texas Health and Safety Code, Chapter 771.

(43) Competitive exchange service--Any of the following
services, when provided on an inter- or intrastate basis within an ex-
change area: central office based PBX-type services for systems of 75
stations or more; billing and collection services; high speed private
line services of 1.544 megabits or greater; customized services; private
line and virtual private line services; resold or shared local exchange
telephone services if permitted by tariff; dark fiber services; non-voice
data transmission service when offered as a separate service and not as
a component of basic local telecommunications service; dedicated or
virtually dedicated access services; services for which a local exchange
company has been granted authority to engage in pricing flexibility pur-
suant to §26.211 of this title (relating to Rate-Setting Flexibility for
Services Subject to Significant Competitive Challenges); any service
initially provided within an exchange after October 26, 1992, if first
provided by an entity other than the incumbent local exchange com-
pany (companies) certificated to provide service within that exchange;
and any other service the commission declares is not local exchange
telephone service.

(44) Competitive services (CS)--Those services as defined
in Public Utility Regulatory Act §58.151, and any other service the
commission subsequently categorizes as a competitive service.

(45) Completed call--A call that is answered by the called
party.

(46) Complex service--The provision of a circuit requiring
special treatment, special equipment, or special engineering design,

including but not limited to private lines, WATS, PBX trunks, rotary
lines, and special assemblies.

(47) Consumer good or service--

(A) Real property or tangible or intangible personal
property that is normally used for personal, family, or household
purposes, including personal property intended to be attached to or
installed in any real property;

(B) A cemetery lot;
(C) A time-share estate; or
(D) A service related to real or personal property.

(48) Consumer telephone call--An unsolicited call made to
a residential telephone number to:

(A) solicit a sale of a consumer good or service;

(B) solicit an extension of credit for a consumer good
or service; or

(C) obtain information that will or may be used to di-
rectly solicit a sale of a consumer good or service or to extend credit
for the sale.

(49) Cooperative--An incumbent local exchange company
that is a cooperative corporation.

(50) Cooperative corporation--

(A) An electric cooperative corporation organized and
operating under the Electric Cooperative Corporation Act, Texas Util-
ities Code Annotated, Chapter 161, or a predecessor statute to Chapter
161 and operating under that chapter; or

(B) A telephone cooperative corporation organized un-
der the Telephone Cooperative Act, Texas Utilities Code, Chapter 162,
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or a predecessor statute to Chapter 162 and operating under that chap-
ter.

(51) Corporate name--Has the meaning assigned by Texas
Business Corporation Act, Article §2.05.

(52) Corporation--A domestic or foreign corporation,
joint-stock company, or association, and each lessee, assignee, trustee,
receiver or other successor in interest of the corporation, company, or
association, that has any of the powers or privileges of a corporation
not possessed by an individual or partnership. The term does not
include a municipal corporation, except as expressly provided by the
Public Utility Regulatory Act.

(53) Custom calling-type services--Call management ser-
vices available from a central office switching system including, but
not limited to, call forwarding, call waiting, caller ID, or automatic re-
call.

(54) Customer access line--A unit of measurement repre-
senting a telecommunications circuit or, in the case of ISDN, a telecom-
munications channel designated for a particular customer. One cus-
tomer access line shall be counted for each circuit which is capable
of generating usage on the line side of the switched network or a pri-
vate line circuit, regardless of the quantity or ownership of customer
premises equipment connected to each circuit. In the case of multi-
party lines, each party shall be counted as a separate customer access
line.

(55) Customer-initiated change--A change in the telecom-
munications utility serving a customer that is initiated by the customer
and is not the result of direct mail solicitation, telemarketing, or other
actions initiated by the carrier.

(56) Customer premises equipment (CPE)--Telephone ter-
minal equipment located at a customer's premises. This does not in-
clude overvoltage protection equipment, inside wiring, coin-operated
(or pay) telephones, "company-official" equipment, mobile telephone
equipment, "911" equipment, equipment necessary for provision of
communications for national defense, or multiplexing equipment used
to deliver multiple channels to the customer.

(57) Customer proprietary network information (CPNI),
customer-specific--Any information compiled about a customer by a
telecommunications utility in the normal course of providing telephone
service that identifies the customer by matching such information
with the customer's name, address, or billing telephone number. This
information includes, but is not limited to: line type(s), technical
characteristics (e.g., rotary service), class of service, current telephone
charges, long distance billing record, local service billing record,
directory assistance charges, usage data, and calling patterns.

(58) Customer trouble report--Any oral or written report
from a customer or user of telecommunications service received by
any telecommunications utility relating to a physical defect, difficulty,
or dissatisfaction with the service provided by the telecommunications
utility's facilities. Each telephone or PBX switchboard position re-
ported in trouble shall be counted as a separate report when several
items are reported by one customer at the same time, unless the group
of troubles so reported is clearly related to a common cause.

(59) dBrn--A unit used to express noise power relative to
one Pico watt (-90 dBm).

(60) dBrnC--Noise power in dBrn, measured with C-mes-
sage weighting.

(61) dBrmCO--Noise power in dBmC referred to or mea-
sured at a zero transmission level point.

(62) D-Channel--The integrated-services-digital-network
out-of-band signaling channel.

(63) Dedicated signaling transport--Transmission of out-
of-band signaling information between an access customer's common
channel signaling network and a CTU's signaling transport point on fa-
cilities dedicated to the use of a single customer.

(64) Dedicated 9-1-1 trunk--Refers to either:

(A) asingle purpose telephone circuit, or Internet Pro-
tocol (IP) equivalent, that originates at a CTU's (CTU's) switching of-
fice or point of presence and connects to a port of termination at an
E9-1-1 selective router, 9-1-1 tandem, IP-based 9-1-1 system, or next
generation 9-1-1 system, as described to the CTU by the appropriate
9-1-1 administrative entity or entities in its 9-1-1 service arrangement
requirements for each applicable rate center (direct dedicated 9-1-1
trunk); or

(B) any other single purpose telephone circuit, or IP
equivalent, that is used by a CTU to provide 9-1-1 service consistent
with the 9-1-1 administrative entity's or entities' 9-1-1 service arrange-
ment requirements that does not connect directly to a port of termina-
tion as described in subparagraph (A) of this paragraph (indirect ded-
icated 9-1-1 trunk). A direct dedicated 9-1-1 trunk includes transport,
port usage, and termination.

(65) Default routing--The capability to route a 9-1-1 call
to a designated public safety answering point when the incoming 9-1-1
call cannot be selectively routed due to an automatic number identifi-
cation failure or other cause.

(66) Depreciation expenses--The charges based on the de-
preciation accrual rates designed to spread the cost recovery of the
property over its economic life.

(67) Deregulated company--An incumbent local exchange
company (ILEC) for which all of the company's markets have been
deregulated.

(68) Direct-trunked transport--Transmission of traffic be-
tween the serving wire center and another CTU's office, without inter-
mediate switching. It is charged on a flat-rate basis.

(69) Disconnection of telephone service--The event after
which a customer's telephone number is deleted from the central office
switch and databases.

(70) Discretionary services (DS)--Those services as de-
fined in the Public Utility Regulatory Act §58.101, and any other
service the commission subsequently categorizes as a discretionary
service.

(71) Distance learning--Instruction, learning, and training
that is transmitted from one site to one or more sites by telecommu-
nications services that are used by an educational institution predom-
inantly for such instruction, learning, or training--including: video,
data, voice, and electronic information.

(72) Distribution lines--Those lines from which the end
user may be provided direct service.

(73) Dominant carrier--A provider of a communication ser-
vice provided wholly or partly over a telephone system who the com-
mission determines has sufficient market power in a telecommunica-
tions market to control prices for that service in that market in a manner
adverse to the public interest. The term includes a provider who pro-
vided local exchange telephone service within certificated exchange
areas on September 1, 1995, as to that service and as to any other ser-
vice for which a competitive alternative is not available in a particular
geographic market. In addition with respect to:
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(A) intraLATA long distance message telecommunica-
tions service originated by dialing the access code "1-plus," the term
includes a provider of local exchange telephone service in a certificated
exchange area for whom the use of that access code for the origination
of "1-plus" intraL ATA calls in the exchange area is exclusive; and

(B) interexchange services, the term does not include an
interexchange carrier that is not a certificated local exchange company.

(74) Dominant certificated telecommunications utility
(DCTU)--A CTU that is also a dominant carrier. Unless clearly
indicated otherwise, the rules applicable to a DCTU apply specifically
to only those services for which the DCTU is dominant.

(75) Dual-party relay service--A service using oral and
printed translations, by either a person or an automated device,
between hearing- or speech-impaired individuals who use telecom-
munications devices for the deaf, computers, or similar automated
devices, and others who do not have such equipment.

(76) Educational institution--Accredited primary or sec-
ondary schools owned or operated by state and local government
entities or by private entities; institutions of higher education as de-
fined by the Texas Education Code, §61.003(13); the Texas Education
Agency, its successors and assigns; regional education service centers
established and operated pursuant to the Texas Education Code,
Chapter 8; and the Texas Higher Education Coordinating Board, its
successors and assigns.

(77) Electing local exchange company (LEC)--A CTU
electing to be regulated under the terms of the Public Utility Regula-
tory Act, Chapter 58.

(78) Electric utility--Except as provided in Chapter 25,
Subchapter I, Division 1 of this title (relating to Open-Access Com-
parable Transmission Service for Electrical Utilities in the Electric
Reliability Council of Texas), an electric utility is: A person or river
authority that owns or operates for compensation in this state equip-
ment or facilities to produce, generate, transmit, distribute, sell, or
furnish electricity in this state. The term includes a lessee, trustee, or
receiver of an electric utility and a recreational vehicle park owner who
does not comply with Texas Ultilities Code, Chapter 184, Subchapter
C, with regard to the metered sale of electricity at the recreational
vehicle park. The term does not include:

(A) amunicipal corporation;

(B) a qualifying facility;

(C) apower generation company;
(D) an exempt wholesale generator;
(E) apower marketer;

(F) a corporation described by Public Utility Regula-
tory Act §32.053 to the extent the corporation sells electricity exclu-
sively at wholesale and not to the ultimate consumer;

(G) an electric cooperative;

(H) aretail electric provider;

(I) the state of Texas or an agency of the state; or
(J) aperson not otherwise an electric utility who:

(i) furnishes an electric service or commodity only
to itself, its employees, or its tenants as an incident of employment or
tenancy, if that service or commodity is not resold to or used by others;

(i) owns or operates in this state equipment or fa-
cilities to produce, generate, transmit, distribute, sell or furnish electric

energy to an electric utility, if the equipment or facilities are used pri-
marily to produce and generate electric energy for consumption by that
person; or

(iii) owns or operates in this state a recreational ve-
hicle park that provides metered electric service in accordance with
Texas Utilities Code, Chapter 184, Subchapter C.

(79) Element--Unbundled network elements, including:
interconnection, physical-collocation, and virtual-collocation ele-
ments.

(80) Eligible telecommunications provider (ETP) service
area--The geographic area, determined by the commission, containing
high cost rural areas which are eligible for Texas Universal Service
Funds support under §26.403 or §26.404 of this title (relating to Texas
High Cost Universal Service Plan (THCUSP) and Small and Rural In-
cumbent Local Exchange Company (ILEC) Universal Service Plan).

(81) Embedded customer premises equipment--All cus-
tomer premises equipment owned by a telecommunications utility,
including inventory, which was tariffed or subject to the separations
process of January 1, 1983.

(82) Emergency service number (ESN)--A three to five
digit number representing a unique combination of emergency service
agencies designated to serve a specific range of addresses within a
particular geographic area. The ESN facilitates any required selective
routing and selective transfer to the appropriate public safety answer-
ing point and the dispatching of the proper service agencies.

(83) Emergency service zone (ESZ)--A geographic area
that has common law enforcement, fire, and emergency medical
services personnel that respond to 9-1-1 calls.

(84) End user choice--A system that allows the automatic
routing of interexchange, operator-assisted calls to the billed party's
chosen carrier without the use of access codes.

(85) Enhanced service provider--A company that offers
computer-based services over transmission facilities to provide the
customer with value-added telephone services.

(86) Entrance facilities--The transmission path between
the access customer's (such as an interexchange carrier) point of
demarcation and the serving wire center.

(87) Equal access--Access which is equal in type, quality
and price to Feature Group C, and which has unbundled rates. From an
end user's perspective, equal access is characterized by the availability
of "1-plus" dialing with the end user's carrier of choice.

(88) Exchange area--The geographic territory delineated as
an exchange area by official commission boundary maps. An exchange
area usually embraces a city or town and its environs. There is usually
a uniform set of charges for telecommunications service within the ex-
change area. An exchange area may be served by more than one central
office and/or one certificated telephone utility. An exchange area may
also be referred to as an exchange.

(89) Exempt Carrier--A nondominant telecommunications
utility that satisfies any of the criteria of PURA §52.154.

(90) Expenses--Costs incurred in the provision of services
that are expensed, rather than capitalized, in accordance with the Uni-
form System of Accounts applicable to the carrier.

(91) Experimental service--A new service that is proposed
to be offered on a temporary basis for a specified period not to exceed
one year from the date the service is first provided to any customer.
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(92) Extended area service (EAS)--A telephone switching
and trunking arrangement which provides for optional calling service
by DCTUs within a local access and transport area and between
two contiguous exchanges or between an exchange and a contigu-
ous metropolitan exchange local calling area. For purposes of this
definition, a metropolitan exchange local calling area shall include
all exchanges having local or mandatory EAS calling throughout
all portions of any of the following exchanges: Austin metropolitan
exchange, Corpus Christi metropolitan exchange, Dallas metropolitan
exchange, Fort Worth metropolitan exchange, Houston metropolitan
exchange, San Antonio metropolitan exchange, or Waco metropolitan
exchange. EAS is provided at rate increments in addition to local
exchange rates, rather than at toll message charges.

(93) Extended local calling service (ELCS)--Service pro-
vided pursuant to §26.219 and §26.221 of this title (relating to Ad-
ministration of Expanded Local Calling Requests; and Applications to
Establish or Increase Expanded Local Calling Service Surcharges).

(94) E911 or E9-1-1--9-1-1 service that is capable of pro-
viding automatic number identification, automatic location identifica-
tion, selective routing, and selective transfer.

(95) Facilities--All the plant and equipment of a public util-
ity, including all tangible and intangible real and personal property
without limitation, and any and all means and instrumentalities in any
manner owned, operated, leased, licensed, used, controlled, furnished,
or supplied for, by, or in connection with the business of any public util-
ity, including any construction work in progress allowed by the com-
mission.

(96) Facilities-based provider--A  telecommunications
provider that provides telecommunications services using facilities
that it owns or leases or a combination of facilities that it owns and
leases, including unbundled network elements.

(97) Foreign exchange (FX)--Exchange service furnished
by means of a circuit connecting a customer's station to a primary serv-
ing office of another exchange.

(98) Foreign serving office (FSO)--Exchange service fur-
nished by means of a circuit connecting a customer's station to a serv-
ing office of the same exchange but outside of the serving office area
in which the station is located.

(99) Forward-looking common costs--Economic costs ef-
ficiently incurred in providing a group of elements or services that can-
not be attributed directly to individual elements or services.

(100) Forward-looking economic cost--The sum of the to-
tal element long-run incremental cost of an element and a reasonable
allocation of its forward-looking common costs.

(101) Forward-looking economic cost per unit--The for-
ward-looking economic cost of the element as defined in this section,
divided by a reasonable projection of the sum of the total number of
units of the element that the DCTU is likely to provide to requesting
telecommunications carriers and the total number of units of the ele-
ment that the DCTU is likely to use in offering its own services, during
a reasonable time period.

(102) Geographic scope--The geographic area in which the
holder of a COA or of a SPCOA is authorized to provide service.

(103) Grade of service--The number of customers a line is
designated to serve.

(104) Health Center--A federally qualified health center
service delivery site.

(105) Hearing--Any proceeding at which evidence is taken
on the merits of the matters at issue, not including prehearing confer-
ences.

(106) Hearing carryover--A technology that allows an in-
dividual who is speech-impaired to hear the other party in a telephone
conversation and to use specialized telecommunications devices to
send communications through the telecommunications relay service
operator.

(107) High cost area--A geographic area for which the
costs established using a forward-looking economic cost methodology
exceed the benchmark levels established by the commission.

(108) High cost assistance (HCA)--A program adminis-
tered by the commission in accordance with the provisions of §26.403
of this title.

(109) Identity--The name, address, telephone number,
and/or facsimile number of a person, whether natural, partnership,
municipal corporation, cooperative corporation, corporation, associa-
tion, governmental subdivision, or state agency and the relationship of
the person to the entity being represented.

(110) Impulse noise--Any momentary occurrence of the
noise on a channel significantly exceeding the normal noise peaks.
It is evaluated by counting the number of occurrences that exceed a
threshold. This noise degrades voice and data transmission.

(111) Incumbent local exchange company (ILEC)--A local
exchange company that had a CCN on September 1, 1995.

(112) Informational notice--Notice that is filed in connec-
tion with nonbasic services, new service offerings, and pricing and
packaging flexibility if required by Public Utility Regulatory Act Chap-
ter 52, 58, or 59.

(113) Information sharing program--Instruction, learning,
and training that is transmitted from one site to one or more sites by
telecommunications services that are used by a library predominantly
for such instruction, learning, or training, including video, data, voice,
and electronic information.

(114) Integrated services digital network (ISDN)--A digital
network architecture that provides a wide variety of communications
services, a standard set of user-network messages, and integrated ac-
cess to the network. Access methods to the ISDN are the Basic Rate
Interface (BRI) and the Primary Rate Interface (PRI).

(115) Interactive multimedia communications--Real-time,
two-way, interactive voice, video, and data communications conducted
over networks that link geographically dispersed locations. This defini-
tion includes interactive communications within or between buildings
on the same campus or library site.

(116) Intercept service--A service arrangement provided
by the local exchange carrier whereby calls placed to a disconnected
or discontinued telephone number are intercepted and the calling party
is informed by an operator or by a recording that the called telephone
number has been disconnected, discontinued, changed to another
number, or otherwise is not in service.

(117) Interconnection--Generally means: The point in a
network where a customer's transmission facilities interface with the
dominant carrier's network under the provisions of this section. More
particularly it means: The termination of local traffic including basic
telecommunications service as delineated in §26.403 of this title or
integrated services digital network (ISDN) as defined in this section
and/or EAS/ELCS traffic of a CTU using the local access lines of
another CTU, as described in §26.272(d)(4)(A) of this title (relating
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to Interconnection). Interconnection shall include non-discriminatory
access to signaling systems, databases, facilities and information as
required to ensure interoperability of networks and efficient, timely
provision of services to customers without permitting access to
network proprietary information or customer proprietary network
information, as defined in this section, unless otherwise permitted in
§26.272 of this title.

(118) Interconnector--A customer that interfaces with the
dominant carrier's network under the provisions of §26.271 of this title
(relating to Expanded Interconnection).

(119) Interexchange carrier (IXC)--A carrier providing
any means of transporting intrastate telecommunications messages
between local exchanges, but not solely within local exchanges, in the
State of Texas. The term may include a CTU or CTU affiliate to the
extent that it is providing such service. An entity is not an IXC solely
because of:

(A) the furnishing, or furnishing and maintenance of a
private system;

(B) the manufacture, distribution, installation, or main-
tenance of customer premises equipment;

(C) the provision of services authorized under the
FCC's Public Mobile Radio Service and Rural Radio Service rules; or

(D) the provision of shared tenant service.

(120) Internet Protocol (IP)--A data communication proto-
col used in communicating data from one computer to another on the
Internet or other networks.

(121) Internet Protocol enabled service--A service, capa-
bility, functionality, or application that uses Internet Protocol or a suc-
cessor protocol to allow an end user to send or receive a data, video, or
voice communication in Internet Protocol or a successor protocol.

(122) Interoffice trunks--Those communications circuits
which connect central offices.

(123) IntraLATA equal access--The ability of a caller to
complete a toll call in a local access and transport area (LATA) using
his or her provider of choice by dialing "1" or "0" plus an area code and
telephone number.

(124) Intrastate--Refers to communications which both
originate and terminate within Texas state boundaries.

(125) Least cost technology--The technology or mix
of technologies that would be chosen in the long run as the most
economically efficient choice. The choice of least cost technologies,
however, shall:

(A) Dberestricted to technologies that are currently avail-
able on the market and for which vendor prices can be obtained;

(B) be consistent with the level of output necessary to
satisfy current demand levels for all services using the basic network
function in question; and

(C) be consistent with overall network design and
topology requirements.

(126) License--The whole or part of any commission per-
mit, certificate, approval, registration, or similar form of permission
required by law.

(127) Licensing--The commission process respecting the
granting, denial, renewal, revocation, suspension, annulment, with-
drawal, or amendment of a license.

(128) Lifeline Service--A program certified by the Federal
Communications Commission to provide for the reduction or waiver
of the federal subscriber line charge for residential consumers.

(129) Line--A circuit or channel extending from a central
office to the customer's location to provide telecommunications ser-
vice. One line may serve one customer, or all customers served by a
multiparty line.

(130) Local access and transport area (LATA)--A ge-
ographic area established for the provision and administration of
communications service. It encompasses one or more designated
exchanges, which are grouped to serve common social, economic and
other purposes. For purposes of these rules, market areas, as used and
defined in the Modified Final Judgment and the GTE Final Judgment,
are encompassed in the term local access and transport area.

(131) Local call--A call within the certificated telephone
utility's toll-free calling area including calls which are made toll-free
through a mandatory EAS or expanded local calling (ELC) proceeding.

(132) Local calling area--The area within which telecom-
munications service is furnished to customers under a specific schedule
of exchange rates. A local calling area may include more than one ex-
change area.

(133) Local exchange carrier (LEC)--A telecommunica-
tions utility that has been granted either a certificate of convenience
and necessity or a COA to provide local exchange telephone service,
basic local telecommunications service, or switched access service
within the state. A local exchange company is also referred to as a
local exchange carrier.

(134) Local exchange telephone service or local exchange
service--A telecommunications service provided within an exchange to
establish connections between customer premises within the exchange,
including connections between a customer premises and a long distance
provider serving the exchange. The term includes tone dialing service,
service connection charges, and directory assistance services offered
in connection with basic local telecommunications service and inter-
connection with other service providers. The term does not include the
following services, whether offered on an intra-exchange or inter-ex-
change basis:

(A) central office based PBX-type services for systems
of 75 stations or more;

(B) billing and collection services;

(C) high-speed private line services of 1.544 megabits
or greater,

(D) customized services;
(E) private line or virtual private line services;

(F) resold or shared local exchange telephone services
if permitted by tariff;

(G) dark fiber services;

(H) non-voice data transmission service offered as a
separate service and not as a component of basic local telecommuni-
cations service;

(I) dedicated or virtually dedicated access services;
(J) acompetitive exchange service; or

(K) any other service the commission determines is not
a "local exchange telephone service."
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(135) Local message--A completed call between customer
access lines located within the same local calling area.

(136) Local message charge--The charge that applies for a
completed telephone call that is made when the calling customer access
line and the customer access line to which the connection is established
are both within the same local calling area, and a local message charge
is applicable.

(137) Local service charge--The charge for furnishing fa-
cilities to enable a customer to send or receive telecommunications
within the local calling area. This local calling area may include more
than one exchange area.

(138) Local telecommunications traffic--

(A) Telecommunications traffic between a DCTU and a
telecommunications carrier other than a commercial mobile radio ser-
vice (CMRS) provider that originates and terminates within the manda-
tory single or multi-exchange local calling area of a DCTU including
the mandatory EAS areas served by the DCTU; or

(B) Telecommunications traffic between a DCTU and a
CMRS provider that, at the beginning of the call, originates and termi-
nates within the same major trading area.

(139) Long distance telecommunications service--That
part of the total communication service rendered by a telecommuni-
cations utility which is furnished between customers in different local
calling areas in accordance with the rates and regulations specified in
the utility's tariff.

(140) Long run--A time period long enough to be consis-
tent with the assumption that the company is in the planning stage and
all of its inputs are variable and avoidable.

(141) Longrun incremental cost (LRIC)--The change in to-
tal costs of the company of producing an increment of output in the long
run when the company uses least cost technology. The LRIC should ex-
clude any costs that, in the long run, are not brought into existence as
a direct result of the increment of output.

(142) Mandatory minimum standards--The standards es-
tablished by the Federal Communications Commission, outlining basic
mandatory telecommunication relay services.

(143) Market--An exchange in which an incumbent local
exchange company provides residential local exchange telephone ser-
vice.

(144) Master street address guide (MSAG)--A database
maintained by each 9-1-1 administrative entity of street names and
house number ranges within their associated communities defining
emergency service zones and their associated emergency service
numbers to enable proper routing of 9-1-1 calls.

(145) Meet point billing--An access billing arrangement
for services to access customers when local transport is jointly pro-
vided by more than one CTU.

(146) Message--A completed customer telephone call.

(147) Message rate service--A form of local exchange
service under which all originated local messages are measured and
charged for in accordance with the utility's tariff.

(148) Minor rate change--A change, including the restruc-
turing of rates of existing services, that decreases the rates or revenues
of the small local exchange company (SLEC) or that, together with any
other rate or proposed or approved tariff changes in the 12 months pre-
ceding the date on which the proposed change will take effect, results
in an increase of the SLEC's total regulated intrastate gross annual rev-

enues by not more than 5.0%. Further, with regard to a change to a
basic local access line rate, a minor change may not, together with any
other change to that rate that went into effect during the 12 months pre-
ceding the proposed effective date of the proposed change, result in an
increase of more than 50%.

(149) Municipality--A city, incorporated village, or town,
existing, created, or organized under the general, home rule, or special
laws of the state.

(150) National integrated services digital network (ISDN)-
-The standards and services promulgated for integrated services digital
network by Bellcore.

(151) Negotiating party--A CTU or other entity with which
a requesting CTU seeks to interconnect in order to complete all tele-
phone calls made by or placed to a customer of the requesting CTU.

(152) Next generation 9-1-1 system (NG9-1-1 system)--A
system of securely managed IP-based 9-1-1 networks and elements that
augment and are capable of interoperating with present-day E9-1-1 fea-
tures and functions and add new capabilities. NG9-1-1 may replace or
complement the present E9-1-1 system. NG9-1-1 is designed to pro-
vide access to emergency services from all sources, and to provide mul-
timedia data capabilities for public safety answering positions and other
emergency service organizations.

(153) New service--Any service not offered on a tariffed
basis prior to the date of the application relating to such service and
specifically excludes basic local telecommunications service including
local measured service. If a proposed service could serve as an alterna-
tive or replacement for a service offered prior to the date of the new-ser-
vice application and does not provide significant improvements (other
than price) over, or significant additional services not available under,
a service offered prior to the date of such application, it shall not be
considered a new service.

(154) Nonbasic services--Those services identified in Pub-
lic Utility Regulatory Act §58.151, including any service reclassified
by the commission pursuant to Public Utility Regulatory Act §58.024.

(155) Non-discriminatory--Type of treatment that is not
less favorable than that an interconnecting CTU provides to itself or
its affiliates or other CTUs.

(156) Non-dominant certificated telecommunications util-
ity (NCTU)--A CTU that is not a DCTU and has been granted a CCN
(after September 1, 1995, in an area already certificated to a DCTU), a
COA, or a SPCOA to provide local exchange service.

(157) Nondominant carrier--

(A) An interexchange telecommunications carrier (in-
cluding a reseller of interexchange telecommunications services).

(B) Any of the following that is not a dominant carrier:
(i) aspecialized communications common carrier;
(i) any other reseller of communications;

(iii) any other communications carrier that conveys,
transmits, or receives communications in whole or in part over a tele-
phone system; or

(iv) aprovider of operator services that is not also a
subscriber.

(C) A deregulated company that holds a COA.

(158) North American Numbering Plan (NANP)--Use of
10-digit dialing in the format of a 3-digit "NPA" followed by a 3-digit
"NXX" and a 4-digit line number, NPA-NXX-XXX.
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(159) Numbering plan area (NPA)--The first three digits of
a ten-digit North American Numbering Plan (NANP) local telephone
number uniquely identifying a Numbering Plan area. Generally re-
ferred to as the area code of a NANP telephone number.

(160) NXX--A 3-digit code in which N is any digit 2
through 9 and X is any digit 0 through 9. Typically used in describing
the "Exchange Code" fields of a North American Numbering Plan
telephone number.

(161) Open network architecture--The overall design of an
ILEC's network facilities and services to permit all users of the net-
work, including the enhanced services operations of an ILEC and its
competitors, to interconnect to specific basic network functions on an
unbundled and non-discriminatory basis.

(162) Operator service--Any service using live operator or
automated operator functions for the handling of telephone service,
such as local collect, toll calling via collect, third number billing,
credit card, and calling card services. The transmission of "1-800" and
"1-888" numbers, where the called party has arranged to be billed, is
not operator service.

(163) Operator service provider (OSP)--Any person or en-
tity that provides operator services by using either live or automated op-
erator functions. When more than one entity is involved in processing
an operator service call, the party setting the rates shall be considered
to be the OSP. However, subscribers to customer-owned pay telephone
service shall not be deemed to be OSPs.

(164) Originating line screening (OLS)--A two digit code
passed by the local switching system with the automatic number identi-
fication (ANI) at the beginning of a call that provides information about
the originating line.

(165) Out-of-service trouble report--An initial customer
trouble report in which there is complete interruption of incoming or
outgoing local exchange service. On multiple line services a failure of
one central office line or a failure in common equipment affecting all
lines is considered out of service. If an extension line failure does not
result in the complete inability to receive or initiate calls, the report is
not considered to be out of service.

(166) P.01 grade of service--A standard of service quality
intended to measure the probability (P), expressed as a decimal frac-
tion, of a telephone call being blocked. P.01 is the grade of service
reflecting the probability that one call out of one hundred during the
average busy house will be blocked.

(167) Packaged Service--The combination of any regu-
lated service with any other regulated or unregulated service or with
any service of an affiliate, offered to customers at a packaged rate or
rates.

(168) Partial deregulation--The ability of a cooperative to
offer new services on an optional basis and/or change its rates and tar-
iffs under the provisions of the Public Utility Regulatory Act, §§53.351
- 53.359.

(169) Pay-per-call-information services--Services that al-
low a caller to dial a specified 1-900-XXX-XXXX or 976-XXXX num-
ber. Such services routinely deliver, for a predetermined (sometimes
time-sensitive) fee, a pre-recorded or live message or interactive pro-
gram. Usually a telecommunications utility will transport the call and
bill the end-user on behalf of the information provider.

(170) Pay telephone access service (PTAS)--A service of-
fered by a CTU which provides a two-way, or optionally, a one-way
originating-only business access line composed of the serving central
office line equipment, all outside plant facilities needed to connect the

serving central office with the customer premises, and the network in-
terface; this service is sold to pay telephone service providers.

(171) Pay telephone service (PTS)--A telecommunications
service utilizing any coin, coinless, credit card reader, or cordless in-
strument that can be used by members of the general public, or business
patrons, employees, and/or visitors of the premises' owner, provided
that the end user pays for local or toll calls from such instrument on
a per call basis. Pay per call telephone service provided to inmates
of confinement facilities is PTS. For purposes of this section, coinless
telephones provided in guest rooms by a hotel/motel are not pay tele-
phones. A telephone that is primarily used by business patrons, em-
ployees, and/or visitors of the premises' owner is not a pay telephone if
all local calls and "1-800" and "1-888" type calls from such telephone
are free to the end user.

(172) Per-call blocking--A telecommunications service
provided by a telecommunications provider that prevents the trans-
mission of calling party information to a called party on a call-by-call
basis.

(173) Per-line blocking--A telecommunications service
provided by a telecommunications utility that prevents the transmis-
sion of calling party information to a called party on every call, unless
the calling party acts affirmatively to release calling party information.

(174) Percent interstate usage (PIU)--An access customer-
specific ratio or ratios determined by dividing interstate access min-
utes by total access minutes. The specific ratio shall be determined by
the CTU unless the CTU's network is incapable of determining the ju-
risdiction of the access minutes. A PIU establishes the jurisdiction of
switched access usage for determining rates charged to switched ac-
cess customers and affects the allocation of switched access revenue
and costs by CTUs between the interstate and intrastate jurisdictions.

(175) Person--Any natural person, partnership, municipal
corporation, cooperative corporation, corporation, association, govern-
mental subdivision, or public or private organization of any character
other than an agency.

(176) Pleading--A written document submitted by a party,
or a person seeking to participate in a proceeding, setting forth allega-
tions of fact, claims, requests for relief, legal argument, and/or other
matters relating to a proceeding.

(177) Prepaid local telephone service (PLTS)--Prepaid lo-
cal telephone service means:

(A) voice grade dial tone residential service consisting
of flat rate service or local measured service, if chosen by the customer
and offered by the DCTU;

(B) if applicable, mandatory services, including EAS,
extended metropolitan service, or ELCS;

(C) tone dialing service;
(D) access to 911 service;
(E) access to dual party relay service;

(F) the ability to report service problems seven days a
week;

(G) access to business office;
(H) primary directory listing;
(D toll blocking service; and

(J) non-published service and non-listed service at the
customer's option.
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(178) Premises--A tract of land or real estate including
buildings and other appurtenances thereon.

(179) Pricing flexibility--Discounts and other forms of
pricing flexibility may not be preferential, prejudicial, or discrimina-
tory. Pricing flexibility includes:

(A) customer specific contracts;
(B) volume, term, and discount pricing;

(C) zone density pricing, with zone to be defined as an
exchange;

(D) packaging of services; and
(E) other promotional pricing flexibility.

(180) Primary interexchange carrier (PIC)--The provider
chosen by a customer to carry that customer's toll calls.

(181) Primary interexchange carrier (PIC) freeze indica-
tor--An indicator that the end user has directed the CTU to make no
changes in the end user's PIC.

(182) Primary rate interface (PRI) integrated services dig-
ital network (ISDN)--One of the access methods to ISDN, the 1.544-
Mbps PRI comprises either twenty-three 64 Kbps B-channels and one
64 Kbps D-channel (23B+D) or twenty-four 64 Kbps B-channels (24B)
when the associated call signaling is provided by another PRI in the

group.

(183) Primary service--The initial provision of voice grade
access between the customer's premises and the switched telecommu-
nications network. This includes the initial connection to a new cus-
tomer or the move of an existing customer to a new premises but does
not include complex services.

(184) Print translations--The temporary storage of a mes-
sage in an operator's screen during the actual process of relaying a con-
versation.

(185) Privacy issue--An issue that arises when a telecom-
munications provider proposes to offer a new telecommunications ser-
vice or feature that would result in a change in the outflow of infor-
mation about a customer. The term privacy issue is to be construed
broadly. It includes, but is not limited to, changes in the following:

(A) the type of information about a customer that is re-
leased;

(B) the customers about whom information is released;

(C) the entity or entities to whom the information about
a customer is released;

(D) the technology used to convey the information;
(E) the time at which the information is conveyed; and

(F) any other change in the collection, use, storage, or
release of information.

(186) Private line--A transmission path that is dedicated to
a customer and that is not connected to a switching facility of a telecom-
munications utility, except that a dedicated transmission path between
switching facilities of interexchange carriers shall be considered a pri-
vate line.

(187) Proceeding--A hearing, investigation, inquiry, or
other procedure for finding facts or making a decision. The term
includes a denial of relief or dismissal of a complaint. It may be
rulemaking or non-rulemaking; rate setting or non-rate setting.

(188) Promotional rate--A temporary tariff, fare, toll,
rental or other compensation charged by a certificated telecommunica-
tions utility (CTU) to new or new and existing customers and designed
to induce customers to test a service. A promotional rate shall incor-
porate a reduction or a waiver of some rate element in the tariffed rates
of the service, or a reduction or waiver of the service's installation
charge and/or service connection charges, and shall not incorporate
any charge for discontinuance of the service by the customer. Such
rates may not be offered for basic local telecommunications service,
including local measured service.

(189) Promotional Service--A service offered to customers
at a promotional rate or rates.

(190) Provider of pay telephone service--The entity that
purchases PTAS from a CTU and registers with the Public Utility Com-
mission as a provider of PTS to end users.

(191) Public safety answering point (PSAP)--A continu-
ously operated communications facility established or authorized by
local government authorities that answers 9-1-1 calls originating within
a given service area, as further defined in Texas Health and Safety Code
Chapters 771 and 772. The term includes an emergency communica-
tions center.

(192) Public utility or utility--A person or river authority
that owns or operates for compensation in this state equipment or facil-
ities to convey, transmit, or receive communications over a telephone
system as a dominant carrier. The term includes a lessee, trustee, or re-
ceiver of any of those entities, or a combination of those entities. The
term does not include a municipal corporation. A person is not a public
utility solely because the person:

(A) furnishes or furnishes and maintains a private sys-
tem;

(B) manufactures, distributes, installs, or maintains
customer premises communications equipment and accessories; or

(C) furnishes a telecommunications service or com-
modity only to itself, its employees, or its tenants as an incident of
employment or tenancy, if that service or commodity is not resold to
or used by others.

(193) Public Utility Regulatory Act (PURA)--The en-
abling statute for the Public Utility Commission of Texas, located in
the Texas Utilities Code Annotated, §§11.001 - 66.016 (West 2007,
Supplement 2013).

(194) Qualifying low-income consumer--A consumer that
participates in one of the following programs: Medicaid, food stamps,
Supplemental Security Income, federal public housing assistance, or
Low-Income Home Energy Assistance Program.

(195) Qualifying services--
(A) residential flat rate basic local exchange service;
(B) residential local exchange access service; and
(C) residential local area calling usage.

(196) Rate--Includes:

(A) any compensation, tariff, charge, fare, toll, rental,
or classification that is directly or indirectly demanded, observed,
charged, or collected by a public utility for a service, product, or
commodity, described in the definition of utility in the Public Utility
Regulatory Act §31.002 or §51.002; and

(B) arule, practice, or contract affecting the compensa-
tion, tariff, charge, fare, toll, rental, or classification.
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(197) Reciprocal compensation--An arrangement between
two carriers in which each of the two carriers receives compensation
from the other carrier for the transport and termination on each carrier's
network facilities of local telecommunications traffic that originates on
the network facilities of the other carrier.

(198) Reclassification area--The geographic area within
the electing ILEC's territory, consisting of one or more exchange areas,
for which it seeks reclassification of a service.

(199) Redirect the call--A procedure used by operator ser-
vice providers (OSPs) that transmits a signal back to the originating
telephone instrument that causes the instrument to disconnect the OSP's
connection and to redial the digits originally dialed by the caller directly
to the local exchange carrier's network.

(200) Regional planning commission--The meaning estab-
lished in Texas Health and Safety Code §771.001(10).

(201) Regulatory authority--In accordance with the context
where it is found, either the commission or the governing body of a
municipality.

(202) Relay Texas Advisory Committee (RTAC)--The
committee authorized by the Public Utility Regulatory Act, §56.110
and 1997 Texas General Laws Chapter 149.

(203) Relay Texas--The name by which telecommunica-
tions relay service in Texas is known.

(204) Relay Texas administrator--The individual em-
ployed by the commission to oversee the administration of statewide
telecommunications relay service.

(205) Repeated trouble report--A customer trouble report
regarding a specific line or circuit occurring within 30 days or one cal-
endar month of a previously cleared trouble report on the same line or
circuit.

(206) Residual charge--The per-minute charge designed to
account for historical contribution to joint and common costs made by
switched transport services.

(207) Retail service--A telecommunications service is con-
sidered a retail service when it is provided to residential or business
end users and the use of the service is other than resale. Each tariffed
or contract offering which a customer may purchase to the exclusion of
other offerings shall be considered a service. For example: the various
mileage bands for standard toll services are rate elements, not services;
however, individual optional calling plans that can be purchased indi-
vidually and which are offered as alternatives to each other are services,
not rate elements.

(208) Return-on-assets--After-tax net operating income di-
vided by total assets.

(209) Reversal of partial deregulation--The ability of a
minimum of 10% of the members of a partially deregulated cooperative
to request, in writing, that a vote be conducted to determine whether
members prefer to reverse partial deregulation. Ten percent shall be
calculated based upon the total number of members of record as of
the calendar month preceding receipt of the request from members for
reversal of partial deregulation.

(210) Rule--A statement of general applicability that im-
plements, interprets, or prescribes law or policy, or describes the pro-
cedure or practice requirements of the commission. The term includes
the amendment or repeal of a prior rule but does not include statements
concerning only the internal management or organization of the com-
mission and not affecting private rights or procedures.

(211) Rulemaking proceeding--A proceeding conducted
pursuant to the Administrative Procedure Act, Texas Government
Code, Chapter 2001, Subchapter B, to adopt, amend, or repeal a
commission rule.

(212) Rural incumbent local exchange company (ILEC)-
-An ILEC that qualifies as a "rural telephone company" as defined in
47 United States Code §3(37) and/or 47 United States Code §251(f)(2).

(213) Selective routing--The feature provided with 9-1-1
or 311 service by which 9-1-1 or 311 calls are automatically directed
to the appropriate answering point for serving the location from which
the call originates.

(214) Selective transfer--A public safety answering point
initiating the routing of a 9-1-1 call to a response agency by operation
of one of several buttons typically designated as police, fire, and emer-
gency medical, based on the emergency service number of the caller.

(215) Separation--The division of plant, revenues, ex-
penses, taxes, and reserves applicable to exchange or local service
if these items are used in common to provide public utility service
to both local exchange telephone service and other service, such as
interstate or intrastate toll service.

(216) Service--Has its broadest and most inclusive mean-
ing. The term includes any act performed, anything supplied, and any
facilities used or supplied by a public utility in the performance of the
utility's duties under the Public Utility Regulatory Act to its patrons,
employees, other public utilities, and the public. The term also includes
the interchange or facilities between two or more public utilities. The
term does not include the printing, distribution, or sale of advertising
in a telephone directory.

(217) Service connection charge--A charge designed to re-
cover the costs of non-recurring activities associated with connection
of local exchange telephone service.

(218) Service order system--The system used by a telecom-
munications provider that, among other functions, tracks customer ser-
vice requests and billing data.

(219) Service provider--Any entity that offers a product or
service to a customer and that directly or indirectly charges to or col-
lects from a customer's bill an amount for the product or service on a
customer's bill received from a billing telecommunications utility.

(220) Service provider certificate of operating authority
(SPCOA) reseller--A holder of a service provider certificate of op-
erating authority that uses only resold telecommunications services
provided by an ILEC or by a COA holder or by a SPCOA holder.

(221) Service restoral charge--A charge applied by the
DCTU to restore service to a customer's telephone line after it has
been suspended by the DCTU.

(222) Serving wire center (SWC)--The CTU designated
central office which serves the access customer's point of demarcation.

(223) Signaling for tandem switching--The carrier identifi-
cation code (CIC) and the OZZ code or equivalent information needed
to perform tandem switching functions. The CIC identifies the interex-
change carrier and the OZZ digits identify the call type and thus the
interexchange carrier trunk to which traffic should be routed.

(224) Small certificated telecommunications utility
(CTU)--A CTU with fewer than 2.0% of the nation's subscriber lines
installed in the aggregate nationwide.

(225) Small local exchange company (SLEC)--Any in-
cumbent CTU as of September 1, 1995, that has fewer than 31,000
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access lines in service in this state, including the access lines of all
affiliated incumbent local exchange companies within the state, or a
telephone cooperative organized pursuant to the Telephone Coopera-
tive Act, Texas Utilities Code Annotated, Chapter 162.

(226) Small incumbent local exchange company (Small
ILEC)--An ILEC that is a cooperative corporation or has, together
with all affiliated ILECs, fewer than 31,000 access lines in service in
Texas.

(227) Spanish speaking person--A person who speaks any
dialect of the Spanish language exclusively or as their primary lan-
guage.

(228) Special access--A transmission path connecting
customer designated premises to each other either directly or through
a hub or hubs where bridging, multiplexing or network reconfiguration
service functions are performed and includes all exchange access not
requiring switching performed by the dominant carrier's end office
switches.

(229) Specialized Telecommunications Assistance Pro-
gram (STAP)--The program described in §26.415 of this title (relating
to Specialized Telecommunications Assistance Program (STAP)).

(230) Specialized Telecommunications Assistance Pro-
gram (STAP) voucher--A voucher issued by the Texas Department of
Assistive and Rehabilitative Services under the equipment distribution
program, in accordance with its rules, that an eligible individual may
use to acquire eligible specialized telecommunications devices from
a vendor of such equipment.

(231) Stand-alone costs--The stand-alone costs of an ele-
ment or service are defined as the forward-looking costs that an effi-
cient entrant would incur in providing only that element or service.

(232) Station--A telephone instrument or other terminal
device.

(233) Study area--An incumbent local exchange com-
pany's (ILEC's) existing service area in a given state.

(234) Supplemental services--Telecommunications fea-
tures or services offered by a CTU for which analogous services or
products may be available to the customer from a source other than
a DCTU. Supplemental services shall not be construed to include
optional extended area calling plans that a DCTU may offer pursuant
to §26.217 of this title (relating to Administration of Extended Area
Service (EAS) Requests), or pursuant to a final order of the commis-
sion in a proceeding pursuant to the Public Utility Regulatory Act,
Chapter 53.

(235) Suspension of service--That period during which the
customer's telephone line does not have dial tone but the customer's
telephone number is not deleted from the central office switch and
databases.

(236) Switched access--Access service that is provided by
CTUs to access customers and that requires the use of CTU network
switching or common line facilities generally, but not necessarily, for
the origination or termination of interexchange calls. Switched ac-
cess includes all forms of transport provided by the CTU over which
switched access traffic is delivered.

(237) Switched access demand--Switched access minutes
of use, or other appropriate measure where not billed on a minute of
use basis, for each switched access rate element, normalized for out
of period billings. For the purposes of this section, switched access
demand shall include minutes of use billed for the local switching rate
element.

(238) Switched access minutes--The measured or assumed
duration of time that a CTU's network facilities are used by access cus-
tomers. Access minutes are measured for the purpose of calculating
access charges applicable to access customers.

(239) Switched transport--Transmission between a CTU's
central office (including tandem-switching offices) and an interex-
change carrier's point of presence.

(240) Tandem-switched transport--Transmission of traffic
between the serving wire center and another CTU office that is switched
at a tandem switch and charged on a usage basis.

(241) Tariff--The schedule of a utility containing all rates,
tolls, and charges stated separately by type or kind of service and the
customer class, and the rules and regulations of the utility stated sepa-
rately by type or kind of service and the customer class.

(242) Telecommunications provider--As defined in the
Public Utility Regulatory Act §51.002(10).

(243) Telecommunications relay service (TRS)--A service
using oral and print translations by either live or automated means be-
tween individuals who are hearing-impaired or speech-impaired who
use specialized telecommunications devices and others who do not
have such devices. Unless specified in the text, this term shall refer
to intrastate telecommunications relay service only.

(244) Telecommunications relay service (TRS) car-
rier--The telecommunications carrier selected by the commission to
provide statewide telecommunications relay service.

(245) Telecommunications utility--
(A) a public utility;

(B) an interexchange telecommunications carrier,
including a reseller of interexchange telecommunications services;

(C) aspecialized communications common carrier;
(D) areseller of communications;

(E) a communications carrier who conveys, transmits,
or receives communications wholly or partly over a telephone system;

(F) a provider of operator services as defined by
§55.081, unless the provider is a subscriber to customer-owned PTS;
and

(G) aseparated affiliate or an electronic publishing joint
venture as defined in the Public Utility Regulatory Act, Chapter 63.

(246) Telephones intended to be utilized by the public--
Telephones that are accessible to the public, including, but not lim-
ited to, pay telephones, telephones in guest rooms and common areas
of hotels, motels, or other lodging locations, and telephones in hospital
patient rooms.

(247) Telephone solicitation--An unsolicited telephone
call.

(248) Telephone solicitor--A person who makes or causes
to be made a consumer telephone call, including a call made by an
automatic dialing/announcing device.

(249) Test year--The most recent 12 months, beginning on
the first day of a calendar or fiscal year quarter, for which operating
data for a public utility are available.

(250) Texas Universal Service Fund (TUSF)--The fund au-
thorized by the Public Utility Regulatory Act, §56.021 and 1997 Texas
General Laws Chapter 149.
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(251) Tier 1 local exchange company--A local exchange
company with annual regulated operating revenues exceeding $100
million.

(252) Title IV-D Agency--The office of the attorney gen-
eral for the state of Texas.

(253) Toll blocking--A service provided by telecommuni-
cations carriers that lets consumers elect not to allow the completion of
outgoing toll calls from their telecommunications channel.

(254) Toll control--A service provided by telecommunica-
tions carriers that allows consumers to specify a certain amount of toll
usage that may be incurred on their telecommunications channel per
month or per billing cycle.

(255) Toll limitation--Denotes both toll blocking and toll
control.

(256) Total element long-run incremental cost (TELRIC)-
-The forward-looking cost over the long run of the total quantity of
the facilities and functions that are directly attributable to, or reason-
ably identifiable as incremental to, such element, calculated taking as
a given the CTU's provision of other elements.

(257) Transitioning company--An incumbent local ex-
change company for which at least one, but not all, of the company's
markets has been deregulated.

(258) Transport--The transmission and/or any necessary
tandem and/or switching of local telecommunications traffic from
the interconnection point between the two carriers to the terminating
carrier's end office switch that directly serves the called party, or
equivalent facility provided by a carrier other than a DCTU.

(259) Trunk--A circuit facility connecting two switching
systems.

(260) Two-primary interexchange carrier (Two-PIC) equal
access--A method that allows a telephone subscriber to select one car-
rier for all 1+ and O+ interLATA calls and the same or a different carrier
for all 1+ and 0+ intraLATA calls.

(261) Unauthorized charge--Any charge on a customer's
telephone bill that was not consented to or verified in compliance with
§26.32 of this title (relating to Protection Against Unauthorized Billing
Charges ("Cramming")).

(262) Unbundling--The disaggregation of the ILEC's net-
work/service to make available the individual network functions or fea-
tures or rate elements used in providing an existing service.

(263) Unit cost--A cost per unit of output calculated by di-
viding the total long run incremental cost of production by the total
number of units.

(264) Usage sensitive blocking--Blocking of a customer's
access to services which are charged on a usage sensitive basis for com-
pleted calls. Such calls shall include, but not be limited to, call return,
call trace, and auto redial.

(265) Virtual private line--Circuits or bandwidths, between
fixed locations, that are available on demand and that can be dynami-
cally allocated.

(266) Voice carryover--A technology that allows an indi-
vidual who is hearing-impaired to speak directly to the other party in a
telephone conversation and to use specialized telecommunications de-
vices to receive communications through the telecommunications relay
service operator.

(267) Voice over Internet Protocol (VoIP)--The technology
used to transmit voice communications using Internet Protocol.

(268) Voice over Internet Protocol service--A service that:

(A) uses Internet Protocol or a successor protocol to en-
able a real-time, two-way voice communication that originates from or
terminates to the user's location in Internet Protocol or a successor pro-
tocol;

(B) requires a broadband connection from the user's lo-
cation; and

(C) permits a user generally to receive a call that origi-
nates on the public switched telephone network and to terminate a call
to the public switched telephone network.

(269) Volume insensitive costs--The costs of providing a
basic network function (BNF) that do not vary with the volume of out-
put of the services that use the BNF.

(270) Volume sensitive costs--The costs of providing a ba-
sic network function (BNF) that vary with the volume of output of the
services that use the BNF.

(271) Wireless provider--A provider that:

(A) provides commercial mobile radio service as de-
fined in paragraph (40) of this section; or

(B) utilizes fixed wireless technology to provide local
exchange service.

(272) Wholesale service--A telecommunications service is
considered a wholesale service when it is provided to a telecommuni-
cations utility and the use of the service is to provide a retail service to
residence or business end-user customers.

(273) Working capital requirements--The additional capi-
tal required to fund the increased level of accounts receivable neces-
sary to provide telecommunications service.

(274) "0-" call--A call made by the caller dialing the digit
"0" and no other digits within five seconds. A "0-" call may be made
after a digit (or digits) to access the local network is (are) dialed.

(275) "O+" call--A call made by the caller dialing the digit
"0" followed by the terminating telephone number. On some automated
call equipment, a digit or digits may be dialed between the "0" and the
terminating telephone number.

(276) 311 answering point--A communications facility
that:

(A) is operated, at a minimum, during normal business
hours;

(B) is assigned the responsibility to receive 311 calls
and, as appropriate, to dispatch the non-emergency police or other gov-
ernmental services, or to transfer or relay 311 calls to the governmental
entity;

(C) s the first point of reception by a governmental en-
tity of a 311 call; and

(D) serves the jurisdictions in which it is located or
other participating jurisdictions.

(277) 311 service--A telecommunications service provided
by a certificated telecommunications provider through which the end
user of a public telephone system has the ability to reach non-emer-
gency police and other governmental services by dialing the digits
3-1-1. 311 service must contain the selective routing feature or other
equivalent state-of-the-art feature.
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(278) 311 service request--A written request from a gov-
ernmental entity to a CTU requesting the provision of 311 service. A
311 service request must:

(A) be in writing;

(B) contain an outline of the program the governmental
entity will pursue to adequately educate the public on the 311 service;

(C) contain an outline from the governmental entity for
implementation of 311 service;

(D) contain a description of the likely source of funding
for the 311 service (i.e., from general revenues, special appropriations,
etc.); and

(E) contain alisting of the specific departments or agen-
cies of the governmental entity that will actually provide the non-emer-
gency police and other governmental services.

(279) 311 system--A system of processing 311 calls.

(280) 9-1-1 administrative entity--A regional planning
commission as defined in Texas Health and Safety Code §771.001(10)
or an emergency communication district as defined in Texas Health
and Safety Code §771.001(3).

(281) 9-1-1 database management services provider--An
entity designated by a 9-1-1 administrative entity to provide 9-1-1 data-
base management services that support the provision of 9-1-1 services.

(282) 9-1-1 database services--Services purchased by
a 9-1-1 administrative entity that accepts, processes, and validates
subscriber record information of telecommunications providers for
purposes of selective routing and automatic location identification,
and that may also provide statistical performance measures.

(283) 9-1-1 network services--Services purchased by a
9-1-1 administrative entity that routes 9-1-1 calls from an E9-1-1
selective router, 9-1-1 tandem, next generation 9-1-1 system, Internet
Protocol-based 9-1-1 system or its equivalent to public safety answer-
ing points or a public safety answering point network.

(284) 9-1-1 network services provider--A CTU designated
by the appropriate 9-1-1 administrative entity to provide 9-1-1 network
services in a designated area.

(285) 911 system--A system of processing emergency 911
calls, as defined in Texas Health and Safety Code §772.001, as may be
subsequently amended.

(286) 9-1-1 selective routing tandem switch--A switch lo-
cated in a telephone central office that is equipped to accept, process,
and route 9-1-1 calls to a predetermined, specific location. Also known
as E9-1-1 control office or E9-1-1 selective router.

(287) 9-1-1 service--As defined in Texas Health and Safety
Code §771.001(6) and §772.001(6).

(288) 9-1-1 service agreement--A contract addressing the
9-1-1 service arrangements for a local area that the appropriate 9-1-1
administrative entity enters into.

(289) 9-1-1 service arrangement--Each particular arrange-
ment for 9-1-1 emergency service specified by the appropriate 9-1-1
administrative entity for the relevant rate centers within its jurisdic-
tional area and that is subject to a 9-1-1 service agreement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304439

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER B. CUSTOMER SERVICE AND
PROTECTION
16 TAC §§26.30 - 26.32, 26.34

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§8§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$26.30. Complaints.

(a) Complaints to a certificated telecommunications utility
(CTU). A customer or applicant for a service may submit a complaint
to a CTU either in person, by letter, telephone, or by any other means
determined by the CTU. For purposes of this section, a complainant is
a customer or applicant for a service that has submitted a complaint to
a CTU or to the commission.

(1) Initial investigation. The CTU must investigate the
complaint and advise the complainant of the results of the investiga-
tion within 21 days of receipt of the complaint. A CTU must inform
customers of the right to receive these results in writing.

(2) Supervisory review by the CTU. If a complainant is not
satisfied with the initial response to the complaint, the complainant may
request a supervisory review by the CTU.

(A) A CTU supervisor must conduct the supervisory re-
view and inform the complainant of the results of the review within ten
days of receipt of the complainant's request for a review. A CTU must
inform customers of the right to receive these results in writing.

(B) A complainant who is dissatisfied with a CTU's su-
pervisory review must be informed of:
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(i) theright to file a complaint with the commission;

(i) the commission's informal complaint resolution
process;

(iii)  the following contact information for the com-
mission:

(I) Mailing Address: PUCT, Consumer Protec-
tion Division, P.O. Box 13326, Austin, Texas 78711-3326;

(1) Phone Number: (512) 936-7120 or in Texas
(toll-free) 1-888-782-8477;

(Il) FAX: (512) 936-7003;

(IV) E-mail address: consumer@puc.texas.gov;
(V) Internet address: http.//www.puc.texas.gov;
(VI) Relay Texas (toll-free): 1-800-735-2989.

(b) Complaints to the commission. The commission may only
review a complaint of a retail or wholesale customer against a dereg-
ulated company or exempt carrier that is within the scope of the com-
mission's authority provided in Public Utility Regulatory Act (PURA)
§65.102.

(1) Informal complaints.
(A) The complaint to the commission should include:

(i) The complainant's name, address, and telephone
number.

(i) The name of the CTU or subsidiary company
against which the complaint is being made.

(iii) The customer's account or phone number.

(iv)  An explanation of the facts relevant to the com-
plaint.

(v) Any other information or documentation which
supports the complaint.

(B) Upon receipt of a complaint from the commission,
a CTU must investigate and advise the commission in writing of the
results of its investigation within 15 days of the date the complaint was
forwarded by the commission.

(C) The commission will:
(i) review the CTU's investigative results;
(i) determine a resolution for the complaint; and

(iii) notify the complainant and the CTU in writing
of the resolution.

(D) While any informal complaint process is ongoing
at the commission:

(i) basic local telecommunications service must not
be suspended or disconnected for the nonpayment of disputed charges;
and

(i) a customer is obligated to pay any undisputed
portion of the bill.

(E) The CTU must keep a record of any informal com-
plaint forwarded to it by the commission for two years after the deter-
mination of that complaint.

(i) This record must show the name and address of
the complainant, and the date, nature, and adjustment or disposition of
the complaint.

(i) A CTU s not required to keep records of protests
regarding commission-approved rates or charges that require no further
action by the CTU.

(2) Formal complaints. If the complainant is not satisfied
with the results of the informal complaint process, the complainant may
file a formal complaint with the commission. This process may include
the formal docketing of the complaint as provided by §22.242 of this
title (relating to Complaints).

$26.31. Disclosures to Applicants and Customers.

(a) Application. Subsection (b)(4)(C)(viii) of this section does
not apply to a deregulated company holding a certificate of operating
authority, or to an exempt carrier that meets the criteria of Public Utility
Regulatory Act (PURA) §52.154.

(b) Certificated telecommunications utilities (CTU). The dis-
closure requirements of this subsection only apply to residential cus-
tomers and business customers with five or fewer customer access lines.

(1) Promotional requirements. Promotions, including ad-
vertising and marketing, conducted by a CTU must comply with the
following:

(A) If any portion of a promotion is translated into an-
other language, then all portions of the promotion must be translated
into that language. Promotions containing a single informational line
or sentence in another language to advise a person on how to obtain the
same promotional information in a different language are exempt from
this requirement.

(B) Promotions must not be fraudulent, unfair, mislead-
ing, deceptive, or anti-competitive as prohibited by federal and state
law.

(2) Prior to acceptance of service. A CTU must provide
the following information to an applicant before the applicant accepts
service:

(A) notice that the customer will receive the informa-
tion packet described in paragraphs (3) and (4) of this subsection;

(B) an explanation of each product or service being of-
fered;

(C) adescription of how each charge will appear on the
telephone bill;

(D) any applicable minimum contract service terms;

(E) disclosure of all money that must be paid prior to
installation of a new service or transfer of an existing service to a new
location, and whether the money is refundable;

(F) disclosure of construction charges in accordance
with §26.22 of this title (relating to Request for Service);

(G) information about any necessary change in the ap-
plicant's telephone number;

(H) disclosure of the company's cancellation policy;
and

(I) information on whom to call and a working toll-free
number for customer inquiries.

(3) Terms and conditions of service. A CTU must provide
information regarding terms and conditions of service to customers in
writing and free of charge at the initiation of service. Upon request,
a customer is entitled to receive an additional copy of the terms and
conditions of service free of charge from the CTU every calendar year.
Any contract offered by a CTU must include the terms and conditions
of service. A CTU is prohibited from offering a customer a contract or
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terms and conditions of service that waives the customer's rights under
federal or state law, or commission rule.

(A) The information must be:

(i) sent to the new customer before payment for a
full bill is due;

(ii) clearly labeled to indicate it contains the terms
and conditions of service;

(iii) provided in a readable format written in plain,
non-technical language; and

(iv) provided in the same language in which the
CTU markets the service.

(B) The following information must be included:

(i) eachrate and charge as it will appear on the tele-
phone bill;

(it) an itemization of each charge that may be im-
posed on the customer, including charges for late payments and re-
turned checks;

(iii)  a full description of each product or service to
which the customer has subscribed;

(iv) any applicable minimum contract service terms
and fees for cancellation or early termination;

(v) all money that must be paid prior to installation
of new service or transfer of existing service to a new location and
whether the money is refundable;

(vi) applicable construction charges in accordance
with §26.22 of this title;

(vii) any necessary change in the applicant's tele-
phone number;

(viii) the company's cancellation or early termina-
tion policy;

(ix) an operational toll-free number for customer
service; and

(x) the provider's legal business name used for pro-
viding telecommunications services in the state.

(4) Customer rights. At the initiation of service, a CTU
must provide to a customer information regarding customer rights in
writing and free of charge.

(A) The informational disclosures relating to customer
protections required by subparagraph (C) of this paragraph must be:

(i) sent to the new customer before payment for a
full bill is due;

(ii) clearly labeled to indicate the customer protec-
tion disclosures contain information regarding customer rights;

(iii) provided in a readable format and written in
plain, non-technical language; and

(iv) provided in the same language in which the
CTU markets the service.

(B) The CTU must also provide:

(i) the information in subparagraph (C) of this para-
graph to each customer at least every other year at no charge; or

(i) a printed statement on the bill or a billing insert
identifying where the information in subparagraph (C) of this para-
graph can be obtained. The statement must be provided to each cus-
tomer every six months.

(C) The following informational disclosures relating to
customer protections must be provided by the CTU:

(i) the CTU's customer credit requirements and the
circumstances under which a customer deposit or an additional deposit
may be required, the manner in which a deposit and interest paid on
deposits are calculated, the time frame and requirements for return of
the deposit to the customer, and any other terms and conditions related
to deposits;

(ii)  the time period for payment of outstanding bills
without incurring a penalty and the amount and conditions under which
a penalty may be applied to delinquent bills;

(iii)  the grounds for suspension or disconnection of
service;

(iv) the requirements a CTU must meet to suspend
or disconnect service;

(v) the requirements a CTU must meet for resolving
billing disputes and how disputes affect suspension or disconnection of
service;

(vi) information on alternative payment plans of-
fered by the CTU, including payment arrangements and deferred
payment plans. A CTU must provide to each customer a statement that
the customer has the right to request these alternative payment plans;

(vii) the requirements to have the customer's service
restored or reconnected after involuntary suspension or disconnection;

(viii) a customer's right to continue local service as
long as full payment for local service is timely made;

(ix) information regarding protections against unau-
thorized billing charges ("cramming") and selection of telecommuni-
cations utilities ("slamming") as required by §26.32 of this title (relat-
ing to Protection Against Unauthorized Billing Charges ("Cramming"))
and §26.130 of this title (relating to Selection of Telecommunications
Utilities), respectively;

(x) the customer's right to file a complaint with
the CTU, the procedures for a supervisory review, and the cus-
tomer's right to file a complaint with the commission regarding
any matter concerning the CTU's service. The commission's con-
tact information: PUCT, Consumer Protection Division, P.O. Box
13326, Austin, Texas 78711-3326, (512) 936-7120 or in Texas
(toll-free) 1-888-782-8477, e-mail address: consumer@puc.texas.gov,
Internet address: www.puc.texas.gov, and Relay Texas (toll-free)
1-800-735-2989, must accompany this information;

(xi) the hours, addresses, and telephone numbers of
each CTU office where bills may be paid and customer service infor-
mation may be obtained, or a toll-free number at which the customer
may obtain such information;

(xii) a toll-free telephone number or equivalent,
such as the use of wide area telephone service or acceptance of collect
calls, that a customer may call to report service problems or make
billing inquiries;

(xiii) a statement that each CTU service is provided
without discrimination as to a customer's race, color, sex, nationality,

religion, marital status, income level, source of income, or from unrea-
sonable discrimination on the basis of geographic location;
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(xiv) asummary of the company's policy regarding
the provision of credit history based upon the credit history of a cus-
tomer's former spouse;

(xv) notice of any special services such as readers
or notices in Braille, if available, the phone number for Relay Texas:
1-800-735-2989, and any teletypewriter or text telephone service of-
fered by the CTU;

(xvi) how a customer with a physical disability, and
those who care for them, can identify themselves to the CTU so that
special action can be taken to appropriately inform these persons of
their rights; and

(xvii) ifa CTU is offering Lifeline Service in accor-
dance with §26.412 (relating to Lifeline Service Program), how infor-
mation about customers who qualify for Lifeline Service may be shared
between each relevant state agency and the customer's phone service
provider.

(5) Notice of changes. A CTU must provide each customer
written notice between 30 and 60 calendar days in advance of a material
change in the terms and conditions of service or customer rights and
must give each customer the option to decline any material change in
the terms and conditions of service and cancel service without penalty
due to the material change in the terms and conditions of service. This
paragraph does not apply to changes that are beneficial to the customer
such as a price decrease or changes required by law.

(6) Right of cancellation.

(A) A CTU must provide each residential applicant and
customer the right of rescission in accordance with applicable law.

(B) 1If a residential applicant or customer enrolls in a
contract with a minimum duration exceeding 31 days, a CTU must
promptly provide the applicant or customer with the terms and con-
ditions of service after the applicant or customer has provided autho-
rization to CTU. The CTU must offer the applicant or customer a right
to cancel the contract without penalty or fee for a period of six working
days after the terms and conditions of service are mailed or sent elec-
tronically to the applicant or customer.

(c¢) Dominant certificated telecommunications utility (DCTU).
In addition to the requirements of subsection (b) of this section, the fol-
lowing requirements apply to residential customers and business cus-
tomers with five or fewer customer access lines.

(1) Prior to acceptance of service. Before an applicant
signs a contract for service, or a DCTU accepts any money for new
residential service or transfers a customer's existing residential service
to a new location, the DCTU must provide to each applicant the
following:

(A) information relating to the DCTU's residential
service alternatives, beginning with the lowest-priced option, and
the range of service offerings available within the applicant's service
area with full consideration to the cost associated with applicable
equipment options and installation charges; and

(B) astatement written in plain English or Spanish that
clearly informs the applicant about the availability of Lifeline Service.

(2) Customer rights.

(A) If a DCTU provides the same information as re-
quired by subsection (b)(4)(C) of this section in the telephone directo-
ries provided to each customer in accordance with §26.128 of this title
(relating to Telephone Directories), the DCTU must provide a printed
statement on each customer's bill or a billing insert identifying the loca-

tion of the information within the telephone directory. The statement or
billing insert must be provided to customers at least every six months.

(B) The information required by subsection (b)(4)(C)
of this section and this subsection must be provided in plain English
and Spanish; however, a DCTU is exempt from the Spanish language
requirement if 10% or fewer of its customers are exclusively Span-
ish-speaking. If the DCTU is exempt from the Spanish language re-
quirement, it must notify each customer through a statement provided
in plain English and Spanish, in the customer rights disclosures that the
information is available in Spanish from the DCTU, by mail or from
the DCTU's offices.

(C) The information required in subsection (b)(4)(C) of
this section must also include:

(i) the customer's right to information about rates
and services;

(ii) the customer's right to inspect or obtain at repro-
duction cost a copy of the applicable tariffs and service rules;

(iii) information on prohibitions for disconnection
of local service for the ill and disabled;

(iv) information on the availability of prepaid local
telephone service as required by §26.29 of this title (relating to Prepaid
Local Telephone Service (PLTS)); and

(v) information regarding privacy issues as required
by §26.121 of this title (relating to Privacy Issues).

$26.34.  Telephone Prepaid Calling Services.

(a) Purpose. The provisions of this section are intended to pre-
scribe standards for the information a prepaid calling services provider
must disclose to customers regarding the rates and terms of service for
prepaid calling services offered in this state.

(b) Application. This section applies to any "telecommunica-
tions utility" as defined by §26.5 of this title, relating to Definitions.
This section does not apply to a deregulated company holding a certifi-
cate of operating authority, or to an exempt carrier utility that meets the
criteria of Public Utility Regulatory Act (PURA) §52.154. This section
also does not apply to a credit calling card in which a customer pays
for a service after use and receives a monthly bill for such use.

(c) Liability. A prepaid calling services company is responsi-
ble for ensuring, either through its contracts with its network provider,
distributors and marketing agents or other means, that:

(1) end-user purchased prepaid calling service remains us-
able in accordance with the requirements of this section; and

(2) compliance requirements of all disclosure provisions of
this section are met.

(d) Definitions. The following terms used in this section have
the following meanings, unless the context indicates otherwise:

(1) Access telephone number--The number that allows a
prepaid calling services customer to access the services of a telecom-
munications utility to place telephone calls.

(2) Billing increment--A unit of time used to charge cus-
tomers for prepaid calling services.

(3) Personal identification number (PIN)--A number
assigned as an authorization code that ensures system security for
a prepaid calling services customer and allows the prepaid calling
services company to track minutes used.

(4) Prepaid calling services account--An amount of money
paid by a customer in advance to access the services of a telecommu-
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nications utility to place telephone calls. When the customer makes
completed telephone calls, the value of the account decreases at a pre-
determined rate.

(5) Prepaid calling card--A card or any other device pur-
chased to establish a prepaid calling services account.

(6) Prepaid calling services--Any telecommunications
transaction in which:

(A) acustomer pays in advance for telecommunications
services;

(B) the customer's prepaid calling services account is
depleted at a predetermined rate as the customer uses the service; and

(C) the customer must use a PIN and an access tele-
phone number to use the telecommunications services.

(7) Prepaid calling services company--A company that
provides prepaid calling or other telecommunications services to
the public using its own telecommunications network or resold
telecommunications services, or distributors who purchase PINs or
telecommunications services to resell to the end-user customer.

(8) Recharge--A transaction in which the value of the pre-
paid calling services account is renewed. The customer must be in-
formed verbally or electronically of the new rates and surcharges at the
time of recharge.

(9) Surcharge--any fee or cost charged against a prepaid
calling services account in addition to a per-minute rate or billing in-
crement including connection, payphone, and maintenance fees.

(e) Billing requirements for prepaid calling services.

(1) Billing increments must be defined and disclosed in the
prepaid calling services company's published tariffs or price list on file
with the commission, on any display at the point of sale, on any prepaid
calling card, or on any prepaid calling card packaging.

(2) A prepaid calling services account may be decreased
only for a completed call. Station busy signals and unanswered calls
are not completed calls and must not be charged against the account.

(3) A surcharge must not be levied more than once on a
given call.

(4) Prepaid calling services companies must not reduce the
value of a prepaid calling services account by more than the company's
published domestic tariffs or price list on file with the commission and
any surcharges filed at the commission. Domestic rates and surcharges
must be disclosed at the time of purchase. Current international rates
must be disclosed at the time of purchase with an explanation, if appli-
cable, that these prices may be subject to change.

(5) The prepaid calling services account may be recharged
by the customer at a different domestic rate from the original domestic
rate or the last domestic recharge rate provided that the new domes-
tic rate and any domestic or international surcharges conform with the
company's published tariff or price list on file with the commission at
the time of recharge. The customer must be informed of the rates at
the time of recharge. A prepaid calling services company must keep
internal records of changes to its international rates and must provide
customers with the appropriate international rate information through a
toll-free telephone number. International prepaid calling services rates
must be updated annually in accordance with §26.89 of this title, re-
lating to Information Regarding Rates and Services of Nondominant
Carriers.

(6) Upon verbal or written request, prepaid calling services
companies must be capable of providing a customer the following call
detail data information at no charge:

(A) Dialing and signaling information that identifies the
inbound access telephone number called;

(B) The number of the originating telephone;

(C) The date and time the call originated;

(D) The date and time the call terminated;

(E) The called telephone number; and

(F) The PIN or account number associated with the call.

(7) Prepaid calling services companies must maintain call
detail data records for at least two years.

(f) Written disclosure requirements for all prepaid calling ser-
vices.

(1) Information required on prepaid calling cards. Cards
must be issued with all information required by subparagraphs (A) and
(B) of this paragraph in at least the same language in which the card is
marketed. Bilingual cards are permitted provided that the information
required by subparagraphs (A) and (B) of this paragraph is printed in
both languages.

(A) At a minimum, a card must contain the following
information printed in a legible font no smaller than eight-point:

(i) The toll-free number as required by subsection (i)
of this section;

(ii)) The maximum rate per minute must be shown
for local, intrastate, and interstate calls. International call prices must
be provided to the customer through a toll-free number printed on the
card. If the cost for a one minute call is higher than the maximum rate
per minute, it must be printed on the prepaid calling card; and

(iii) The words "VOID" or "SAMPLE" or sequential
numbers, such as "999999999" on both sides of the card if the card was
produced as a "non-active" card so that it is obvious to the customer
that the card is not useable. If the card is not so labeled, the card is
considered active and the issuing company must honor it.

(B) At a minimum, a card must contain the following
information printed in legible font no smaller than five-point:

(i) The value of the card and any applicable sur-
charges must be expressed in the same format such as a card whose
value is expressed in minutes must express surcharges in minutes.
If the value of a card is expressed in minutes, the minutes must be
identified as domestic or international and the identification must be
printed on the same line or next line as the value of the card in minutes;

(i) The prepaid calling services company's name as
registered with the commission. A "doing business as" name may only
be used if officially filed with the commission. The language must
clearly indicate that the company is providing the prepaid calling ser-
vices;

(iii) Instructions on using the card correctly; and

(iv) Expiration date or policy, if the card cannot be
used after a date certain. If an expiration date or policy is not disclosed
on the card, it will be considered active indefinitely.

(2) Information required at a point of sale. All the follow-
ing information must be legibly printed on or in any packaging in a
minimum eight point font and displayed visibly in a prominent area at
the point of sale so that the customer may make an informed decision
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before purchase. Bilingual information may be made available pro-
vided that the information in subparagraphs (A)-(I) of this paragraph is
printed in both languages.

(A) A listing of applicable surcharges;

(B) The company's name as registered with the com-
mission. A "doing business as" name may only be used if officially
filed with the commission. The language must clearly indicate that the
company is providing the prepaid calling card services;

(C) The toll-free number as required by subsection (i)
of this section;

(D) The billing increment expressed in minutes or frac-
tions of minutes and maximum charge per billing increment for pre-
paid calling card services for local, intrastate, interstate, and interna-
tional calls will be provided to the customer through a toll-free number
printed on the card;

(E) The expiration policy, if the card cannot be used af-
ter a date certain. If an expiration date is not disclosed at the time of
purchase, the prepaid calling services will be considered active until
the prepaid calling services account is completely depleted;

(F) The recharge policy, if applicable. If an expiration
date is not disclosed at the time prepaid calling services are recharged,
the services will be considered active until the prepaid calling services
account is completely depleted;

(G) The policy for rounding billing increments, if ap-
plicable;

(H) A statement that if a customer is unable to resolve
a complaint with the company that the customer has the right to con-
tact the state regulatory agency which has jurisdiction within the state
where the prepaid calling services were purchased; and

(I) A statement that:

(i) Notifies a customer of the customer's extent of
liability for lost or stolen cards, if there is liability; and

(ii) Warns a customer to safeguard the card against
loss or theft.

(3) If a customer asks a prepaid calling services company
how to file a complaint, the company must provide the following
contact information: PUCT, Consumer Protection Division, P.O.
Box 13326, Austin, Texas 78711-3326; phone: (512) 936-7120
or in Texas (toll-free) 1-888-782-8477;; e-mail address: con-
sumer@puc.texas.gov; Internet address: www.puc.texas.gov; and
Relay Texas (toll-free): 1-800-735-2989.

(g) Verbal disclosure requirements for prepaid calling
services. Prepaid calling services companies must provide an an-
nouncement:

(1) At the beginning of each call indicating the domestic
minutes, billing increments, or dollars remaining on the prepaid calling
services account or prepaid calling card; and

(2) When the prepaid account or card balance is about to
be completely depleted. This announcement must be made at least one
minute or billing increment before the time expires.

(h) Registration requirements for prepaid calling services
companies. All prepaid calling services companies must register with
the commission in accordance with §26.107 of this title (relating to
Registration of Interexchange Carriers (IXCs), Prepaid Calling Ser-
vices Companies (PPC), and Other Nondominant Telecommunications
Carriers.

(i) Business and technical assistance requirements for prepaid
calling services companies. A prepaid calling services company must
provide a toll-free number with a live operator to answer incoming
calls 24 hours a day, seven days a week or electronically voice record
customer inquiries or complaints. A combination of live operators or
recorders may be used. If a recorder is used, the prepaid calling ser-
vices company must attempt to contact each customer no later than the
next working day following the date of the recording. Personnel must
be sufficient in number and expertise to resolve customer inquiries and
complaints. If an immediate resolution is not possible, the prepaid call-
ing services company must resolve the inquiry or complaint by calling
the customer or, if the customer requests, in writing within ten working
days of'the original request. In the event a complaint cannot be resolved
within ten days of the request, the prepaid calling services provider
must advise the complainant in writing of the status and subsequently
complete the investigation within 21 days of the original request.

(j) Requirements for refund of unused balances. If a prepaid
calling services company fails to provide service at the rates disclosed
at the time of initial purchase or at the time an account is recharged, or
fails to meet technical standards, the prepaid calling services company
must either refund the customer for each unused prepaid calling service
or provide equivalent service.

(k) Requirements when a prepaid calling services company
terminates operations in this state.

(1) When a prepaid calling services company expects to
terminate operations in this state for any reason, the company must at
least 30 days prior to the termination of operations:

(A) Notify the commission in writing:
(i) That operations will be ending;
(i) Of the date of the termination of operations; and

(iii) That the company certifies that the actions re-
quired by this subsection have been completed;

(B) Notify each customer at the address on file with the
company, if applicable, that operations will be ending the date of the
termination of operations, and explain how customers may receive a
refund or equivalent services for any unused services;

(C) Announce the termination of operations at the be-
ginning of each call, including the date of termination and a toll-free
number to call for more information; and

(D) Provide to customers via its toll-free customer ser-
vice number the procedure for obtaining refunds and continue to pro-
vide this information for at least 60 days after the date the company
terminates operations.

(2) Within 24 hours after ceasing operations, the prepaid
calling services company must deliver to the commission a list of
names, if known, and account numbers of all customers with unused
balances. For each customer, the list must include the following:

(A) The identification number used by the company for
billing and debit purposes; and,

(B) The unused time, stated in minutes, as applicable,
and the unused dollar amount of the prepaid calling services account.

(1) Date of compliance for prepaid calling card services com-
panies. Prepaid calling service offered for sale in the state of Texas and
each prepaid calling services company must be in compliance with this
rule within six months of the effective date of this section.

(m) Compliance and enforcement.
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(1) Administrative penalties. If the commission finds that
a prepaid calling services company has violated any provision of this
section, the commission will order the company to take corrective ac-
tion, as necessary, and the company may be subject to administrative
penalties and other enforcement actions under PURA, Chapter 15.

(2) Enforcement. The commission will coordinate its en-
forcement efforts against a prepaid calling services company for fraud-
ulent, unfair, misleading, deceptive, or anticompetitive business prac-
tices with the Office of the Attorney General to ensure consistent treat-
ment of specific alleged violations.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304441

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER C. INFRASTRUCTURE AND
RELIABILITY
16 TAC §§26.52 - 26.54

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§8§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304442

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ L4 ¢
16 TAC §26.55

The repeal is adopted generally under PURA §14.002, which
provides the commission with the authority to make adopt and
enforce rules reasonably required in the exercise of its powers
and jurisdiction; PURA §52.001(b)(1) which requires that com-
mission rules, policies and principles be formulated and applied
to protect the public interest; and PURA §52.002 which grants
the commission exclusive original jurisdiction over the business
and property of a telecommunications utility in the State of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304427

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER D. RECORDS, REPORTS, AND
OTHER REQUIRED INFORMATION
16 TAC §§26.73, 26.79, 26.80, 26.85, 26.89

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.
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Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$26.89. Nondominant Carriers' Obligations Regarding Information
on Rates and Services.

(a) Filing of tariff by nondominant carrier. A nondominant
carrier, including a nondominant carrier holding a certificate of oper-
ating authority or a service provider certificate of operating authority
may, but is not required to file with the commission the information
listed under paragraphs (1)-(3) of this subsection. If filed, such infor-
mation must be updated and kept current at all times.

(1) A description of each type of telecommunications ser-
vice provided;

(2) For each service listed in response to paragraph (1) of
this subsection, the locations in the state by city in which service is
originated or terminated. If a service is provided statewide, the carrier
must specify either origination or termination; and

(3) A tariff, schedule, or list showing each rate for each
service, product, or commodity offered by the nondominant carrier. A
tariff must include a cover letter that lists each rule that relates to or
affects a rate of the nondominant carrier, or a utility service, product,
or commodity furnished by the nondominant carrier.

(b) Annual tariff update. By June 30 of each calendar year,
each nondominant carrier that, during the previous 12 months, has not
filed changes to the information specified by subsection (a) of this sec-
tion must file with the commission a letter informing the commission
that no changes have occurred. An uncertificated nondominant carrier
that fails to file either this letter or the updates specified by subsection
(a) of this section during the 12 month period ending on June 30 will
no longer be registered with the commission.

(c) Filing of nondominant carrier tariff by affiliate or trade as-
sociation. An affiliate of a nondominant carrier or trade association
may file the information listed under subsection (a)(1)-(3) and (b) of
this section on behalf of a nondominant carrier.

(1) For each filing, the nondominant carrier must authorize
the affiliate of the nondominant carrier or trade association, via written
affidavit filed with the commission, to file such information on its be-
half.

(2) The authorization specified by paragraph (1) of this
subsection may be included in the filing by the affiliate of the non-
dominant carrier or trade association.

(3) The filing by affiliate of the nondominant carrier or
trade association must comply with the requirements of this section
and other applicable law.

(d) Registration requirement for nondominant carriers. A non-
dominant carrier must comply with the registration requirements of
§26.107 of this title (relating to Registration of Interexchange Carriers

(IXCs), Prepaid Calling Services Companies (PPC), and Other Non-
dominant Telecommunications Carriers).

(e) Exceptions. A nondominant carrier:

(1) may, but is not required to, maintain on file with the
commission each tariff, price list, or customer service agreement that
governs the terms of providing service;

(2) may cross-reference its federal tariff in its state tariff if
its intrastate switched access rates are the same as its interstate switched
access rate;

(3) may withdraw a tariff, price list, or customer service
agreement not required to be filed or maintained with the commission
under this section if the nondominant carrier:

(A) files written notice of the withdrawal with the com-
mission; and

(B) notifies each of its customers of the withdrawal and
posts each current and applicable tariff, price list, or customer service
agreement on its Internet website.

(4) is not required to obtain advance approval for a filing
with the commission or a posting on the nondominant carrier's Internet
website that adds, modifies, withdraws, or grandfathers a retail service
or the rates, terms, or conditions of such a service;

(5) is not subject to any rule or regulatory practice that is
not imposed on:

(A) aholder of a certificate of convenience and neces-
sity serving the same area; or

(B) a deregulated company that:

(i) has 500,000 or more access lines in service at the
time it becomes a deregulated company; or

(ii) serves an area also served by the nondominant
telecommunications utility.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304443

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢
16 TAC §26.78, §26.87

The repeals are adopted generally under PURA §14.002, which
provides the commission with the authority to make adopt and
enforce rules reasonably required in the exercise of its powers
and jurisdiction; PURA §52.001(b)(1) which requires that com-
mission rules, policies and principles be formulated and applied
to protect the public interest; and PURA §52.002 which grants
the commission exclusive original jurisdiction over the business
and property of a telecommunications utility in the State of Texas.
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Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304435

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER E. CERTIFICATION,
LICENSING AND REGISTRATION
16 TAC §26.111

The amendment is adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its
powers and jurisdiction; PURA §52.001(b)(1) which requires
that commission rules, policies and principles be formulated
and applied to protect the public interest; and PURA §52.002
which grants the commission exclusive original jurisdiction over
the business and property of a telecommunications utility in the
State of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§8§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$§26.111.  Certificate of Operating Authority (COA) and Service
Provider Certificate of Operating Authority (SPCOA) Criteria.

(a) Scope and purpose. This section applies to the certification
of a person or entity to provide local exchange telephone service, basic

local telecommunications service, and switched access service as hold-
ers of certificates of operating authority (COAs) and service provider
certificates of operating authority (SPCOA) established in the Public
Utility Regulatory Act (PURA), Chapter 54, Subchapters C and D.

(b) Definitions.

(1) Affiliate--An affiliate of, or a person affiliated with, a
specified person, is a person that directly or indirectly through one or
more intermediaries, controls, is controlled by, or is under common
control with the person specified.

(2) Annual Report--A report that includes, at a minimum,
the certificate holder's primary business telephone number, toll-free
customer service number, email address, authorized company contact,
regulatory contact, complaint contact, primary and secondary emer-
gency contacts and operation and policy migration contacts which is
submitted to the commission every calendar year. Each provided con-
tact must include the contact's company title.

(3) Application - An application for anew COA or SPCOA
certificate or an amendment to an existing COA or SPCOA certificate.

(4) Control--The term control, including the terms control-
ling, controlled by and under common control with, means the power,
either directly or indirectly through one or more affiliates, to direct or
cause the direction of the management or policies of a person, whether
through ownership of voting securities, by contract, or otherwise.

(5) Executive officer--When used in reference to a person,
means its president or chief executive officer, a vice-president serving
as its chief financial officer, or a vice-president serving as its chief ac-
counting officer, or any other officer of the person who performs any
of the foregoing functions for the person.

(6) Facilities-based certification--Certification that autho-
rizes the certificate holder to provide service using its own equipment,
unbundled network elements, or E9-1-1 database management associ-
ated with selective routing services.

(7) Permanent employee--An individual that is fully inte-
grated into the certificate holder's business. A consultant is not a per-
manent employee.

(8) Person--An individual and any business entity, includ-
ing a limited liability company, a partnership of two or more persons
having a joint or common interest, a mutual or cooperative association,
but does not include a municipal corporation.

(9) Principal--A person or member of a group of persons
that controls the person in question.

(10) Shareholder--As context indicates and the applicable
business entity requires, the legal or beneficial owner of any of the
equity in a business entity, including , stockholders of corporations,
members of limited liability companies and partners of partnerships.

(c) Ineligibility for certification.

(1) An applicant is ineligible for a COA or SPCOA if the
applicant is a municipality.

(2) Anapplicant is ineligible for a COA if the applicant has
not created a proper separation of business operations between itself
and an affiliated holder of a certificate of convenience and necessity, as
required by PURA §54.102 .

(3) An applicant is ineligible for an SPCOA if the appli-
cant, and affiliates of the applicant, in the aggregate have more than
6.0% of the total intrastate switched access minutes of use as measured
for the most recent 12-month period.

48 TexReg 7550 December 15, 2023 Texas Register



(4) The commission will not grant an SPCOA to a holder
of a:

(A) CCN for the same territory; or
(B) COA for the same territory.

(d) Application for COA or SPCOA certification. A person or
entity is prohibited from providing local exchange telephone service,
basic local telecommunications service, or switched access service un-
less the person or entity obtains a certificate of convenience and ne-
cessity in accordance with §26.101 of this title (relating to Certificate
of Convenience and Necessity Criteria), or a certificate of operating
authority or a service provider certificate of operating authority in ac-
cordance with this section.

(1) An applicant for COA or SPCOA certification must
demonstrate the capability of complying with this section. An ap-
plicant who obtains a COA or SPCOA, or who receives a certificate
under this section must maintain compliance with this section.

(2) An application must be made on the form prescribed
by the commission, verified by oath or affirmation, and signed by an
executive officer of the applicant.

(3) Except where good cause exists to extend the time for
review, the presiding officer must issue an order finding whether the
application is deficient or complete within 20 days of filing. Deficient
applications, including those without necessary supporting documen-
tation, will be rejected without prejudice.

(4) While an application is pending, an applicant must in-
form the commission of any material change in the information pro-
vided in the application within five working days of any such change.

(5) Except where good cause exists to extend the time for
review, the presiding officer will enter an order approving, rejecting,
or approving with modifications, an application within 60 days of the
filing of the application.

(6) While an application is pending, an applicant must re-
spond to any request for information from commission staff within ten
days after receipt of the request by the applicant.

(e) Standards for granting certification to COA and SPCOA
applicants. The commission may grant a COA or SPCOA to an appli-
cant that demonstrates eligibility in accordance with subsection (c¢) of
this section, has the technical and financial qualifications required by
this section, has the ability to meet the commission's quality of service
requirements to the extent required by PURA and this title, and the ap-
plicant and its executive officers and principals do not have a history
of violations of rules or misconduct such that granting the application
would be inconsistent with the public interest. In determining whether
to grant a certificate, the commission will consider whether the appli-
cant has satisfactorily provided the information required under this sec-
tion in the application.

(f) Financial requirements. To obtain COA or SPCOA certifi-
cation, an applicant must demonstrate shareholders' equity as required
by this subsection.

(1) To obtain facilities-based certification, an applicant
must demonstrate shareholders' equity of not less than $100,000.
To obtain resale-only or data-only certification, an applicant must
demonstrate shareholders' equity of not less than $25,000.

(2) For the period beginning on the date of certification and
ending one year after the date of certification, the certificate holder must
not make any distribution or other payment to any shareholders or af-
filiates if, after giving effect to the distribution or other payment, the
shareholders' equity of the certificate holder is less than the amount

required by this paragraph. The restriction on distributions or other
payments contained in this paragraph includes dividend distributions,
redemptions and repurchases of equity securities, loans, or loan repay-
ments to shareholders or affiliates.

(3) Shareholders' equity must be documented by an audited
or unaudited balance sheet for the applicant's most recent quarter. The
audited balance sheet must include the independent auditor's report.
The unaudited balance sheet must include a sworn statement from an
executive officer of the applicant attesting to the accuracy, in all ma-
terial respects, of the information provided in the unaudited balance
sheet.

(g) Technical and managerial requirements. To obtain COA
or SPCOA certification, an applicant must have and maintain the tech-
nical and managerial resources and ability to provide continuous and
reliable service in accordance with PURA, commission rules, and other
applicable laws.

(1) To obtain facilities-based certification, an applicant
must have principals, consultants or permanent employees in manage-
rial positions whose combined experience in the telecommunications
industry equals or exceeds five years. To obtain resale-only or
data-only certification, an applicant must have principals or permanent
employees in managerial positions whose combined experience in the
telecommunications industry equals or exceeds one year.

(2) To support technical qualification, an applicant must
provide the following documentation: the name, title, number of years
of telecommunications or related experience, and a description of the
experience for each principal, consultant and/or permanent employee
that the applicant will rely upon to demonstrate the experience required
by paragraph (1) of this subsection.

(3) An applicant must include the following in its applica-
tion for COA or SPCOA certification:

(A) Any complaint history, disciplinary record and
compliance record during the 60 months immediately preceding the
filing of the application regarding: the applicant; the applicant's
affiliates that provide utility-like services such as telecommunications,
electric, gas, water, or cable service; the applicant's principals; and
any person that merged with any of the preceding persons;

(i) The complaint history, disciplinary record, and
compliance record must include information from any federal agency
including the U.S. Securities and Exchange Commission; any self-reg-
ulatory organization relating to the sales of securities, financial instru-
ments, or other financial transactions; state public utility commissions,
state attorney general officers, or other regulatory agencies in states
where the applicant is doing business or has conducted business in the
past including state securities boards or commissions, the Texas Secre-
tary of State, Texas Comptroller's Office, and Office of the Texas At-
torney General. Relevant information includes the type of complaint,
status of complaint, resolution of complaint, and the number of cus-
tomers in each state where complaints occurred.

(i)  The applicant may request to limit the inclusion
of this information if it would be unduly burdensome to provide, so
long as the information provided is adequate for the commission to as-
sess the complaint history, disciplinary record, and compliance record
of the applicant and the principals and affiliates of the applicant.

(iii) The commission may also consider any com-
plaint information on file at the commission.

(B) A summary of any history of insolvency, bank-
ruptcy, dissolution, merger, or acquisition of the applicant or any

ADOPTED RULES December 15, 2023 48 TexReg 7551



predecessors in interest during the 60 months immediately preceding
the application;

(C) A statement indicating whether the applicant or the
principals of the applicant are currently under investigation or have
been penalized by an attorney general or any state or federal regulatory
agency for violation of any deceptive trade or consumer protection laws
or regulations; and

(D) Disclosure of whether the applicant or principals
of the applicant have been convicted or found liable for fraud, theft,
larceny, deceit, or violations of any securities laws, customer protec-
tion laws, or deceptive trade laws in any state.

(4) Quality of service and customer protection.

(A) The applicant must affirm that it will meet the com-
mission's applicable quality-of-service standards as listed on the qual-
ity of service questionnaire contained in the application. The qual-
ity-of-service standards include E9-1-1 compliance and local number
portability capability. Data-only providers are not subject to the re-
quirements for E9-1-1 and local number portability compliance as ap-
plicable to switched voice services.

(B) The applicant must affirm that it is aware of and will
comply with the applicable customer protection rules and disclosure
requirements as set forth in Chapter 26, Subchapter B, of this title (re-
lating to Customer Service and Protection).

(5) Limited scope of COAs and SPCOAs. If, after consid-
ering the factors in this subsection, the commission finds it to be in the
public interest to do so, the commission may:

(A) Limit the geographic scope of the COA.

(B) Limit the scope of an SPCOA's service to facilities-
based, resale-only, data-only, geographic scope, or some combination
of the preceding list.

(h) Certificate Name. All local exchange telephone service,
basic local telecommunications service, and switched access service
provided under a COA or SPCOA must be provided in the name under
which certification was granted by the commission. The commission
will grant the COA or SPCOA certificate in only one name.

(1) The applicant must provide the following information
from its registration with the Texas Secretary of State or registration
with another state or county, as applicable:

(A) Form of business being registered (e.g., corpora-
tion, company, partnership, sole proprietorship, etc.);

(B) Any assumed names;
(C) Certification or file number; and
(D) Date business was registered.

(2) Business names must not be deceptive, misleading, in-
appropriate, confusing or duplicative of existing name currently in use
or previously approved for use by a certificated telecommunications
provider (CTU).

(3) Any name in which the applicant proposes to do busi-
ness will be reviewed for compliance with paragraph (2) of this sub-
section. If the presiding officer determines that any requested name
does not meet the requirements of paragraph (2) of this subsection, the
presiding officer must notify the applicant that the requested name may
not be used by the applicant. The applicant will be required to amend
its application to provide at least one suitable name to be certificated.

(i) Amendment of a COA or SPCOA Certificate.

(1) A person or entity granted a COA or SPCOA in accor-
dance with this section must file an application to amend a COA or an
SPCOA certificate in a commission approved format to:

(A) Change the corporate name or assumed name of the
certificate holder.

(i) Name change amendments may be granted via
administrative approval if the holder is in compliance with applicable
commission rules and no hearing is requested.

(ii) Commission staff will review any name in which
the applicant proposes to do business. If staff determines that any re-
quested name is deceptive, misleading, vague, inappropriate, or du-
plicative, it must notify the applicant that the requested name is pro-
hibited for use by the applicant. An applicant is required to provide at
least one suitable name or the amendment will be denied by the presid-
ing officer.

(B) Change the geographic scope of a COA or an SP-
COA.

(C) Sell, transfer, assign, or lease a controlling interest
in the COA or SPCOA or sell, transfer or lease a controlling interest in
the entity holding the COA or the SPCOA. An application for this type
of amendment must:

(i) Dbefiled at least 60 days prior to the occurrence of
the transaction;

(ii) be jointly filed by the transferor and transferee;

(iii) comply with the requirements for certification;
and

(iv) comply with applicable commission rules.

(D) Change of type of provider from resale-only, facil-
ities-based only or data-only on a SPCOA certificate.

(E) Discontinuation of service and relinquishment of
certificate, or discontinuation of an optional service by a deregulated
company holding a certificate of operating authority or an exempt car-
rier.

(i) A deregulated company holding a certificate of
operating authority or an exempt carrier must provide the information
in subclauses (I)-(III) of this clause for the discontinuation of service
and relinquishment of its certificate. The requirements for the discon-
tinuation of optional services do not apply to a deregulated company
holding a certificate of operating authority or to an exempt carrier.

(1) Certification that the carrier will send cus-
tomers whose service is being discontinued a notification letter
providing a minimum of 61 days of notice of termination of service
and clearly stating the date of termination of service;

(II) A statement regarding the disposition of cus-
tomer credits and deposits; and

(II1) Certification that the carrier will comply
with §26.24 of this title (relating to Credit Requirements and Deposits).

(i) A carrier that does not meet the criteria of clause
(1) of this subparagraph must comply with subsections (m) and (n) of
this section to discontinue service, relinquish a certificate, or discon-
tinue an optional service.

(2) Ifthe application to amend the COA or SPCOA certifi-
cate is for a corporate restructuring, a change in internal ownership,
or an internal change in controlling interest, the applicant may file an
abbreviated amendment application, unless the ownership or control-
ling interest involves an uncertificated company, significant changes in
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management personnel, or changes to the underlying financial qual-
ifications of the certificate holder that were previously approved by
the commission. If commission staff cannot determine continued com-
pliance with the applicable substantive rules based on the information
provided on the abbreviated amendment application, then a full amend-
ment application must be filed by the applicant.

(3) When a certificate holder acquires or merges with an-
other certificate holder, other than a CCN holder, the acquiring entity
must file a notice within 30 calendar days of the closing of the acquisi-
tion or merger in a project established by staff. Staff will have ten work-
ing days to review the notice and determine whether a full amendment
application will be required. If staff has not filed, within ten working
days, a request to docket the proceeding and determination that a full
amendment application is required, a notice of approval may be issued.
Notice to the commission must include but not be limited to:

(A) A joint filing statement;

(B) Certificated entity names, certificate numbers, con-
tact information, and statements of compliance; and

(C) An affidavit from each certificated entity attesting
to compliance with COA or SPCOA certification requirements, as ap-
plicable.

(4) No later than five working days after filing an applica-
tion or amendment with the commission, the applicant must provide
a copy of the application or amendment to the Commission on State
Emergency Communications and, in accordance with paragraph (3) of
this subsection, notice to all affected 9-1-1 administrative entities. The
applicant may provide the amendment application and notice via elec-
tronic mail.

(5) If the application to amend requests any change other
than a name change, the factors as set forth in subsections (¢) and (d)
of this section may be considered by the commission in determining
whether to approve an amendment to a COA or SPCOA.

(j) Non-use of certificates. Applicants must use their COA or
SPCOA certificates expeditiously.

(1) A certificate holder that has discontinued providing ser-
vice for a period of 12 consecutive months after the date the certificate
holder has initially begun providing service must file an affidavit on an
annual basis attesting that it continues to possess the required technical
and financial resources necessary to provide the level of service pro-
posed in its initial application.

(2) A certificate holder that has not provided service within
24 months of being granted the certificate by the commission may have
its certificate suspended or revoked.

(k) Renewal of certificates. Each COA and SPCOA holder
must file with the commission a renewal of its certification once every
ten years. The commission may, prior to the ten year renewal require-
ment, require each COA and SPCOA holder to file a renewal of its
certification.

(1) The certification renewal must include:
(A) the certificate holder's name;
(B) the certificate holder's address; and

(C) the most recent version of the annual report the
commission requires the certificate holder to submit to comply with
subsection (1)(1) of this section, to the extent required by PURA and
this title.

(2) A certification renewal must be filed on or before June
1, 2014, and every ten years thereafter.

(3) COA or SPCOA holders will have an automatic exten-
sion of the filing deadline until October 1 of each reporting year to
comply with paragraph (1) of this subsection. Commission staff will
send three notices to each COA and SPCOA holder that has not sub-
mitted its certification renewal by June 1. The first notice will be sent
on or before July 1, the second notice will be sent on or before August
1, and the third notice will be sent on or before September 1. Failure
to send any of these notices by commission staff or failure to receive
any of these notices by a COA or SPCOA holder must not affect the
requirement to renew a certificate under this section by October 1 of
the renewal period.

(4) Failure to timely file the annual renewal required in
paragraph (1) of this subsection on or before October 1 of each report-
ing year will automatically render the certificate of the COA or SPCOA
invalid and therefore no longer in compliance with PURA §54.001.

(5) COA or SPCOA holders that continue to provide reg-
ulated telecommunications services under an invalid COA or SPCOA
may be subject to administrative penalties and other enforcement ac-
tions.

(6) A certificate holder whose COA or SPCOA certificate
is invalid may obtain a new certificate only by complying with the re-
quirements prescribed for obtaining an original certificate.

(1) Reporting Requirements.

(1) Each COA or SPCOA holder must provide and main-
tain accurate contact information via the annual report to the extent
required by PURA and this title. At a minimum, the COA or SPCOA
holder must maintain a current regulatory contact person, complaint
contact person, primary and secondary emergency contact, operation
and policy migration contact, business physical and mailing address,
primary business telephone number, toll-free customer service number,
and primary email address. The COA or SPCOA holder must submit
the required information in the manner established by the commission.

(2) The applicable annual report is due on or before April
30 of each calendar year. The COA or SPCOA holder must electron-
ically submit the required information in a manner established by the
commission.

(3) When terminating or disconnecting service to another
CTU, a COA or an SPCOA holder must file a copy of the termination
or disconnection notice with the commission not later than two work-
ing days after the notice is sent to the CTU. The service termination
or disconnection notice must be filed in a project established for that
purpose.

(4) COA and SPCOA holders must file a notice of the initi-
ation of a bankruptcy in a project number established for that purpose.
The notice must be filed not later than five working days after the filing
of the bankruptcy petition. The notice of bankruptcy must also include,
at a minimum, the following information:

(A) The name of the certificated company that is the
subject of the bankruptcy petition, the date and state in which bank-
ruptcy petition was filed, type of bankruptcy such as Chapter 7, 11, or
13, and whether the bankruptcy is voluntary or involuntary, the bank-
ruptcy case number; and

(B) The number of affected customers, the type of ser-
vice provided to the affected customers, and the name of each provider
of last resort associated with the affected customers.

(5) Reports.

(A) A certificate holder must file all reports to the extent
required by PURA and this title, including §26.51 of this title (relating
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to Reliability of Operations of Telecommunications Providers); §26.76
of this title (relating to Gross Receipts Assessment Report); §26.80 of
this title (relating to Annual Report on Historically Underutilized Busi-
nesses); §26.85 of this title (relating to Report of Workforce Diversity
and Other Business Practices); §26.89 of this title (relating to Non-
dominant Carriers' Obligations Regarding Information on Rates and
Services); §26.465 of this title (relating to Methodology for Counting
Access Lines and Reporting Requirements for Certified Telecommuni-
cations Providers); and §26.467 of this title (relating to Rates, Alloca-
tion, Compensation, Adjustments and Reporting).

(B) Anamendment for certification must include a copy
of the applicant's most recent tariff that has been approved by the com-
mission in accordance with §26.207 of this title (relating to Form and
Filing of Tariffs), §26.208 of this title (relating to General Tariff Re-
quirements), and other commission rules as applicable or specified by
those provisions. A tariff that has not been approved but is currently
under review by the commission may be used to satisfy this require-
ment.

(i) A control number for the project associated with
the applicant's most recently approved tariff or tariff that is currently
under review by the commission may be provided as an alternative to
providing a copy.

(i)  An entity subject to §26.89 of this title (Relating
to Nondominant Carriers' Obligations Regarding Information on Rates
and Services) may, but is not required to, comply with this paragraph.

(m) Standards for cessation of operations and relinquishment
of certification. A COA or SPCOA holder may cease operations in
the state only if authorized by the commission in accordance with this
subsection. A COA or SPCOA holder that ceases operations and relin-
quishes its certification must comply with PURA §54.253. This section
does not apply to a deregulated company holding a certificate of oper-
ating authority or to an exempt carrier.

(1) Before the certificate holder ceases operations, it must
give notice of the intended action to the commission, each affected cus-
tomer, the Commission on State Emergency Communications (CSEC),
each affected 9-1-1 administrative entity, the Office of Public Utility
Counsel (OPUC), each wholesale provider of telecommunications fa-
cilities or services from which the certificate holder purchased facilities
or services, the Texas Comptroller of Public Accounts, the Texas Sec-
retary of State and the administrator of the Texas Universal Service
Fund.

(A) The notification letter must clearly state the intent
of the certificate holder to cease providing service.

(B) The notification letter must provide each customer
a minimum of 61 days of notice of termination of service, and the date
of the termination of service must be clearly stated in the notification
letter.

(C) The notification letter must inform each customer of
the carrier of last resort or make other arrangements to provide service
as approved by each customer.

(2) A COA or SPCOA holder that intends to cease opera-
tions must file with the commission an application to cease operations
and relinquish its certificate, and provide a copy of the application to
CSEC. The application must provide the following information:

(A) Name, address, and phone number of the certificate
holder;

(B) COA or SPCOA certificate number being relin-
quished;

(C) The commission control number in which the COA
or SPCOA was granted;

(D) A description of the areas in which service will be
discontinued and whether basic local telecommunications service is
available from other certificate holders in these areas;

(E) A description of any contractual arrangements with
customers that will not be honored, as a consequence of the cessation
of operations; and

(F) A statement regarding the disposition of customer
credits and deposits, and a sworn statement stating the authority to re-
linquish certification, that proper notice of the relinquishment has been
provided to all customers, and that the information provided in the ap-
plication is true and correct.

(3) All customer deposits and credits must be returned
within 60 days of notification to cease operations and relinquish
certification.

(4) Any switchover fees that will be charged to affected
customers as a consequence of the cessation of operations must be paid
by the certificate holder relinquishing the certificate.

(5) Commission approval of the cessation of operations
does not relieve the COA or SPCOA of obligations to its customers
under contract or other applicable law.

(n) Standards for discontinuing optional services. A COA or
SPCOA holder discontinuing an optional service must comply with
PURA §54.253. This section does not apply to a deregulated company
holding a certificate of operating authority or to an exempt carrier.

(1) The COA or SPCOA holder must file an application
with the commission to discontinue optional services, which must pro-
vide the following information:

(A) Name, address, and phone number of the certificate
holder;

(B) COA or SPCOA certificate number being amended,

(C) The commission control number in which the COA
or SPCOA was granted;

(D) A description of the optional services that will be
discontinued and whether such services are available from other cer-
tificate holders in the areas served by the certificate holder;

(E) A description of any contractual arrangements with
customers that will not be honored, as a consequence of the discontin-
uation of optional services; and

(F) A sworn statement stating the authority to discon-
tinue service options, that proper notice of the discontinuation of ser-
vice has been provided to all customers, and that the information pro-
vided in the amended application is true and correct.

(2) Notification to each customer receiving optional ser-
vices is required, and must comply with the following requirements:

(A) The notification letter must clearly state the intent
of the certificate holder to cease an optional service and a copy of the
letter must be provided to the commission and OPUC.

(B) The notification letter must give customers a mini-
mum of 61 days of notice of the discontinuation of optional services.

(3) All customer deposits and credits associated with a dis-
continued optional service must be returned within 30 days of the dis-
continuation.
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(4) The certificate holder must maintain the optional ser-
vices until it has obtained commission authorization to cease the op-
tional services.

(5) Ifthe amendment application requests any change other
than a name change, the factors as set forth in subsections (c) and (d)
of this section may be considered by the commission in determining
whether to approve an amendment to a COA or an SPCOA.

(o) Revocation or suspension. A certificate granted in accor-
dance with this section is subject to amendment, suspension, or revoca-
tion by the commission for violation of PURA or commission rules or if
the commission determines that holder of the certificate does not meet
the requirements under this section to the extent required by PURA
and this title. A suspension of a COA or an SPCOA certificate requires
the cessation of all activities associated with obtaining new customers
in the state of Texas for a product or service that require a COA or
an SPCOA. A revocation of a COA or SPCOA certificate requires the
cessation of activities in the state of Texas that require a COA or an SP-
COA in accordance with commission order. The commission may also
impose an administrative penalty on a person for a violation of PURA
or commission substantive rules. Commission Staff or any affected
person may bring a complaint seeking to amend, suspend, or revoke a
COA or an SPCOA certificate. Grounds for initiating an investigation
that may result in the suspension or revocation include the following:

(1) Non-use of approved certificate for a period of 24
months, without re-qualification prior to the expiration of the 24-month
period;

(2) Providing false or misleading information to the com-
mission;

(3) Failure to meet financial obligations on a timely basis,
or the inability to obtain or maintain the financial resources needed to
provide adequate service;

(4) Violation of any state law applicable to the certificate
holder that affects the certificate holders' ability to provide telecom-
munications services;

(5) Failure to meet commission reporting requirements to
the extent required by PURA and this title;

(6) Engaging in fraudulent, unfair, misleading, deceptive,
or anti-competitive practices or unlawful discrimination in providing
telecommunications service;

(7) Switching, or causing a customer's telecommunications
service to be switched, without first obtaining the customer's permis-
sion;

(8) Billing an unauthorized charge, or causing an unautho-
rized charge to be billed, to a customer's telecommunications service
bill;

(9) Failure to maintain financial resources in accordance
with subsection (f)(1) of this section;

(10) A pattern of not responding to commission inquiries
or customer complaints in a timely fashion;

(11) Suspension or revocation of a registration, certifica-
tion, or license by any state or federal authority;

(12) Conviction of a felony by the certificate holder, a per-
son controlling the certificate holder, or principal employed by the cer-
tificate holder, or any crime involving theft, fraud, or deceit related to
the certificate holder's service;

(13) Failure to serve as a provider of last resort if required
to do so by the commission;

(14) Failure to provide required services to customers un-
der the federal or Texas Universal Service Fund;

(15) Failure to comply with the rules of the federal or Texas
Universal Service Fund; and

(16) Violations of PURA or any commission rule or order
applicable to the certificate holder.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023
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SUBCHAPTER F. REGULATION OF
TELECOMMUNICATIONS SERVICE
16 TAC §§26.123, 26.127, 26.128, 26.130

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021-15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$26.130.  Selection of Telecommunications Utilities.
(a) Purpose and Application.

(1) Purpose. The provisions of this section are intended to
ensure that all customers in this state are protected from an unautho-
rized change in a customer's local or long-distance telecommunications
utility.

(2) Application. This section, including any references in
this section to requirements in 47 Code of Federal Regulations (C.F.R.)
Subpart K (entitled "Changing Long Distance Service"), applies to a
"telecommunications utility," as that term is defined in §26.5 of this title
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(relating to Definitions). This section does not apply to an unauthorized
charge unrelated to a change in preferred telecommunications utility.
Requirements related to proper authorization for a billing charge by a
telecommunication utility are addressed by §26.32 of this title (relating
to Protection Against Unauthorized Billing Charges ("Cramming")).

(b) Definitions. The following words and terms when used in
this section have the following meanings unless the context indicates
otherwise:

(1) Authorized telecommunications utility--Any telecom-
munications utility that submits a change request, after obtaining cus-
tomer authorization with verification, in accordance with the require-
ments of this section.

(2) Customer--Any person, including the person's spouse,
in whose name telephone service is billed, including individuals, gov-
ernmental units at all levels of government, corporate entities, and any
other entity with legal capacity to request a change in local service or
telecommunications utilities.

(3) Executing telecommunications utility--Any telecom-
munications utility that effects a request that a customer's preferred
telecommunications utility be changed. A telecommunications utility
may be treated as an executing telecommunications utility, however,
if it is responsible for any unreasonable delays in the execution of
telecommunications utility changes or for the execution of unau-
thorized telecommunications utility changes, including fraudulent
authorizations.

(4) Submitting telecommunications utility--Any telecom-
munications utility that requests on behalf of a customer that the cus-
tomer's preferred telecommunications utility be changed.

(5) Unauthorized  telecommunications  utility--Any
telecommunications utility that submits a change request that is not in
accordance with the requirements of this section.

(c) Changes in preferred telecommunications utility.

(1) Changes by a telecommunications utility. A telecom-
munications utility is prohibited from submitting or executing a change
on the behalf of a customer in the customer's selection of a provider of
telecommunications service except in accordance with this section. Be-
fore a change order is processed by the executing telecommunications
utility, the submitting telecommunications utility must obtain autho-
rization from the customer that such change is desired for each affected
telephone line and ensure that verification of the authorization is ob-
tained in accordance with 47 C.F.R. Subpart K. In the case of a change
by written solicitation, the submitting telecommunications utility must
obtain verification as specified in 47 C.F.R. Subpart K, and subsection
(d) of this section. A change order must be verified by one of the fol-
lowing methods:

(A) Written or electronically signed authorization from
the customer in a form that meets the requirements of subsection (d) of
this section. A customer must be provided the option of using another
authorization method as an alternative to an electronically signed au-
thorization.

(B) Electronic authorization placed from the telephone
number which is the subject of the change order, except in exchanges
where automatic recording of the automatic number identification
(ANI) from the local switching system is not technically possible. To
verify the electronic authorization, the submitting telecommunications
utility must:

(i) ensure that the electronic authorization confirms
the information described in subsection (d)(3) of this section; and

(ii) establish one or more toll-free telephone num-
bers exclusively for the purpose of verifying the change so that a
customer calling toll-free number will reach a voice response unit or
similar mechanism that records the required information regarding the
change and automatically records the ANI from the local switching
system.

(C) Oral authorization by the customer for the change
that meets the following requirements:

(i) The customer's authorization must be given to an
appropriately qualified and independent third party that obtains appro-
priate verification data including, at a minimum, the customer's month
and year of birth, the customer's month and day of birth, mother's
maiden name, or the last four digits of the customer's social security
number. A corporation or partnership may provide its federal Employer
Identification Number, or last six digits thereof, and the name and job
title of the authorized representative for the corporation or partnership
to satisfy this subparagraph.

(i) The entirety of the customer's authorization and
the customer's verification of authorization must be electronically
recorded on audio tape, a wave sound file, or other recording device
that is compatible with the commission's equipment.

(iii)  The recordings must be dated and include clear
and conspicuous confirmation that the customer authorized the change
in telephone service provider.

(iv) The third party verification must elicit, at a min-
imum, the identity of the customer, confirmation that the person on
the call is authorized to make the change in service, the name of each
telecommunications utility affected by the change but not including the
name of the displaced carrier, each telephone number to be switched,
and the type of service involved. The third party verifier must not mar-
ket or advertise the telecommunications utility's services by providing
additional information, including information regarding preferred car-
rier freeze procedures.

(v) The third party verification must be conducted in
the same language used in the sales transaction.

(vi) Automated systems must provide customers the
option of speaking with a live person at any time during the call.

(vii) A telecommunications utility or its sales rep-
resentative initiating a three-way call or a call through an automated
verification system must drop off the call once a three-way connection
with the third party verifier has been established unless:

(I) the telecommunications utility files sworn
written certification with the commission that the sales representative
is unable to drop off the sales call after initiating a third party veri-
fication. Such certification should provide sufficient information as
to each reason for the inability of the sales agent to drop off the line
after the third party verification is initiated. A carrier is exempt from
this requirement for a period of two years from the date the carrier's
certification was filed with the commission;

(II) atelecommunications utility that seeks to ex-
tend the exemption provided under subclause (I) of this clause must,
before the end of the two-year period, and every two years thereafter,
recertify to the commission the utility's continued inability to comply
with this clause.

(viii)  The third party verification must immediately
terminate if the sales agent of a telecommunications utility that has
filed a sworn written certification in accordance with clause (vii) of
this subparagraph responds to a customer inquiry or speaks after third
party verification has begun.
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(ix) The independent third party must:

(I) not be owned, managed, directed or con-
trolled by the telecommunications utility or the telecommunications
utility's marketing agent;

(II) not have financial incentive to confirm
change orders; and

(III) operate in a location physically separate
from the telecommunications utility and the telecommunications
utility's marketing agent.

(2) Changes by customer request directly to the local ex-
change company. If a customer requests a change in the customer's
current preferred telecommunications utility by contacting the local ex-
change company directly, and that local exchange company is not the
chosen carrier or affiliate of the chosen carrier, the verification require-
ments in paragraph (1) of this subsection do not apply. The customer's
current local exchange company must maintain a record of the cus-
tomer's request for 24 months.

(d) Letters of Agency (LOA). A written or electronically
signed authorization from a customer for a change of telecommuni-
cations utility must use a letter of agency (LOA) as specified in this
subsection:

(1) The LOA must be a separate or easily separable docu-
ment or located on a separate screen or webpage containing only the
authorization and verification language described in paragraph (3) of
this subsection for the sole purpose of authorizing the telecommunica-
tions utility to initiate a telecommunications utility change. The LOA
must be fully completed, signed and dated by the customer request-
ing the telecommunications utility change. An LOA submitted with
an electronically signed authorization must include the consumer dis-
closures required by the Electronic Signatures in Global and National
Commerce Act 47 United States Code §7001(c).

(2) The LOA must not be combined with inducements of
any kind on the same document, screen, or webpage, except that the
LOA may be combined with a check as specified in subparagraphs (A)
and (B) of this paragraph:

(A) An LOA combined with a check may contain only
the language set out in paragraph (3) of this subsection, and the neces-
sary information to make the check a negotiable instrument.

(B) A check combined with an LOA must not contain
any promotional language or material but must contain on the front and
back of the check in easily readable, bold-faced type near the signature
line, a notice similar in content to the following: "By signing this check,
I am authorizing (name of the telecommunications utility) to be my
new telephone service provider for (the type of service that will be
provided)."

(3) LOA language.

(A) At a minimum, the LOA must be clearly legible,
printed in a text not smaller than 12-point type, and must contain clear
and unambiguous language that includes and confirms:

(i) the customer's billing name and address and each
telephone number to be covered by the preferred telecommunications
utility change order;

(ii) the decision to change preferred carrier from the
current telecommunications utility to the new telecommunications util-

ity;

(iii)  the name of the new telecommunications utility
and that the customer designates the new telecommunications utility to
act as the customer's agent for the preferred carrier change;

(iv) that the customer understands that only one pre-
ferred telecommunications utility may be designated for each type of
service, such as local, intraLATA, and interLATA service, for each tele-
phone number. The LOA must contain separate statements regarding
those choices, although a separate LOA for each service is not required,;

(v) that the customer understands that any preferred
carrier selection the customer chooses may involve a one-time charge
to the customer for changing the customer's preferred telecommunica-
tions utility and that the customer may consult with the carrier as to
whether a fee applies to the change; and

(vi) appropriate verification data, including, at a
minimum, the customer's month and year of birth, the customer's
month and day of birth, mother's maiden name, or the last four digits
of the customer's social security number. A corporation or partnership
may provide a federal Employer Identification Number, or last six dig-
its thereof, and the name and job title of the authorized representative
of the corporation or partnership to satisfy the requirements of this
subparagraph.

(B) Any telecommunications utility designated in a
LOA as the customer's preferred and authorized telecommunications
utility must be the carrier directly setting rates for the customer.

(C) The following LOA form meets the requirements of
this subsection. Other versions may be used, but must comply with all
of the requirements of this subsection.

Figure: 16 TAC §26.130(d)(3)(C)

(4) The LOA must not require or suggest that a customer
take some action to retain the customer's current telecommunications
utility.

(5) Ifany portion of an LOA is translated into another lan-
guage, then all portions of the LOA must be translated into that lan-
guage. Every LOA must be translated into the same language as pro-
motional materials, oral descriptions or instructions provided with the
LOA.

(6) The submitting telecommunications utility must submit
a change order on behalf of a customer within 60 days after obtain-
ing a written or electronically signed LOA from the customer except
LOAs relating to multi-line and/or multi-location business customers
that have entered into negotiated agreements with a telecommunica-
tions utility to add presubscribed lines to their business locations during
the course of a term agreement must be valid for the period specified
in the term agreement.

(e) Notification of alleged unauthorized change.

(1) When a customer informs an executing telecommuni-
cations utility of an alleged unauthorized telecommunications utility
change, the executing telecommunications utility must immediately
notify both the authorized and alleged unauthorized telecommunica-
tions utility of the incident.

(2) Any telecommunications utility, executing, authorized,
or alleged unauthorized, that is informed of an alleged unauthorized
telecommunications utility change must direct the customer to contact
the Public Utility Commission of Texas for resolution of the complaint.

(3) The alleged unauthorized telecommunications utility
must remove all unpaid charges pending a determination of whether
an unauthorized change occurred.
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(4) The alleged unauthorized telecommunications utility
may challenge a complainant's allegation of an unauthorized change
by notifying the complainant in writing to file a complaint with
the Public Utility Commission of Texas within 30 days after the
customer's assertion of an unauthorized switch to the alleged unau-
thorized telecommunications utility. If the complainant does not file a
complaint within 30 days, the unpaid charges may be reinstated.

(5) The alleged unauthorized telecommunications utility
must take all actions within its control to facilitate the customer's
prompt return to the original telecommunications utility within three
working days of the customer's request.

(6) The alleged unauthorized telecommunications utility
must also be liable to the customer for any charges assessed to change
the customer from the authorized telecommunications utility to the
alleged unauthorized telecommunications utility in addition to charges
assessed for returning the customer to the authorized telecommunica-
tions utility.

(f) Unauthorized changes.

(1) Responsibilities of the telecommunications utility that
initiated the change. If a customer's telecommunications utility is
changed without verification consistent with this section, the telecom-
munications utility that initiated the unauthorized change must:

(A) take all actions within its control to facilitate the
customer's prompt return to the original telecommunications utility
within three working days of the customer's request;

(B) pay all charges associated with returning the cus-
tomer to the original telecommunications utility within five working
days of the customer's request;

(C) provide all billing records to the original telecom-
munications utility related to the unauthorized change of services
within ten working days of the customer's request;

(D) pay, within 30 working days of the customer's re-
quest, the original telecommunications utility any amount paid to it by
the customer that would have been paid to the original telecommuni-
cations utility if the unauthorized change had not occurred;

(E) return to the customer within 30 working days of
the customer's request:

(i) any amount paid by the customer for charges in-
curred during the first 30 calendar days after the date of an unauthorized
change; and

(i) any amount paid by the customer after the first
30 calendar days in excess of the charges that would have been charged
if the unauthorized change had not occurred;

(F) remove all unpaid charges; and

(G) pay the original telecommunications utility for any
billing and collection expenses incurred in collecting charges from the
unauthorized telecommunications utility.

(2) Responsibilities of the original telecommunications
utility. The original telecommunications utility must:

(A) inform the telecommunications utility that initiated
the unauthorized change of the amount that would have been charged
for identical services if the unauthorized change had not occurred,
within ten working days of the receipt of the billing records required
under paragraph (1)(C) of this subsection;

(B) where possible, provide to the customer all bene-
fits associated with the service, such as frequent flyer miles, that would

have been awarded had the unauthorized change not occurred, upon re-
ceiving payment for service provided during the unauthorized change;

(C) maintain a record of customers that experienced an
unauthorized change in telecommunications utilities that contains:

(i) the name of the telecommunications utility that
initiated the unauthorized change;

(ii) each telephone number affected by the unautho-
rized change;

(iii)  the date the customer asked the telecommunica-
tions utility that made the unauthorized change to return the customer
to the original telecommunications utility; and

(iv)  the date the customer was returned to the origi-
nal telecommunications utility; and

(D) not bill the customer for any charges incurred dur-
ing the first 30 calendar days after the unauthorized change, but may
bill the customer for unpaid charges incurred after the first 30 calendar
days based on what it would have charged if the unauthorized change
had not occurred.

(g) Notice of customer rights.

(1) Each telecommunications utility must make available
to its customers the notice set out in paragraph (3) of this subsection.

(2) Each notice provided under paragraph (5)(A) of this
subsection must contain the name, address and telephone numbers
where a customer can contact the telecommunications utility.

(3) Customer notice. The notice must state:
Figure: 16 TAC §26.130(g)(3)

(4) The customer notice requirements in paragraph (3)
of this subsection may be combined with the notice requirements
of §26.32(g)(1) and (2) of this title (relating to Protection Against
Unauthorized Billing Charges ("Cramming")) if all of the information
required by each is in the combined notice.

(5) Language, distribution and timing of notice.

(A) Telecommunications utilities must send the notice
to new customers at the time service is initiated, and upon customer
request.

(B) Each telecommunications utility must print the no-
tice in the white pages of its telephone directories, beginning with any
directories published 30 calendar days after the effective date of this
section and thereafter. The notice that appears in the directory is not
required to list the information contained in paragraph (2) of this sub-
section.

(C) The notice must be in plain English and Spanish as
necessary to adequately inform the customer. The commission may
exempt a telecommunications utility from the Spanish requirement if
the telecommunications utility shows that 10% or fewer of its cus-
tomers are exclusively Spanish-speaking, and that the telecommunica-
tions utility will notify all customers through a statement in plain Eng-
lish and Spanish that the information is available in Spanish by mail
from the telecommunications utility or at the utility's offices.

(h) Compliance and enforcement.

(1) Records of customer verifications and unauthorized
changes.

(A) The submitting telecommunications utility must
maintain records of all change orders, including verifications of

48 TexReg 7558 December 15, 2023 Texas Register



customer authorizations, for a period of 24 months and must provide
such records to the customer, if the customer challenges the change.

(B) A telecommunications utility must provide a copy
of records maintained under the requirements of subsections (c), (d),
and (f)(2)(C) of this section to the commission staff 21 calendar days
from the date the records were requested by commission staff.

(C) The proof of authorization and verification of au-
thorization as required from the alleged unauthorized telecommunica-
tions utility in accordance with subparagraph (B) of this paragraph and
paragraph (2)(A) of subsection (1) must establish a valid authorized
telecommunications utility change as defined by subsections (c) and
(d) of this section. Failure by the alleged unauthorized telecommu-
nications utility to timely submit a response that addresses the com-
plainant's assertions, relating to an unauthorized change, within the
time specified in subparagraph (B) of this paragraph or paragraph (2)
of subsection (1) establishes a violation of this section.

(2) Administrative penalties. If the commission finds that
a telecommunications utility is in violation of this section, the commis-
sion will order the utility to take corrective action as necessary, and the
utility may be subject to administrative penalties in accordance with
Public Utility Regulatory Act (PURA) §15.023 and §15.024.

(3) Evidence. Evidence supplied by the customer that
meets the standards set out in Texas Government Code §2001.081,
including one or more affidavits from a customer challenging the
change, is admissible in a proceeding to enforce the provisions of this
section.

(4) Certificate revocation. The commission may suspend,
restrict, deny, or revoke the registration or certificate, including an
amended certificate, of a telecommunications utility, denying the
telecommunications utility the right to provide service in this state,
in accordance with the provisions of either PURA §17.052 or PURA
§55.306.

(5) Coordination with the office of the attorney general.
The commission will coordinate its enforcement efforts regarding the
prosecution of fraudulent, unfair, misleading, deceptive, and anticom-
petitive business practices with the Office of the Attorney General to
ensure consistent treatment of specific alleged violations.

(1) Notice of identity of a customer's telecommunications util-
ity. Any bill for telecommunications services must contain the fol-
lowing information in clear, bold type in each bill sent to a customer.
Where charges for multiple lines are included in a single bill, this in-
formation must appear on the first page of the bill if possible, or be
displayed prominently elsewhere in the bill:

(1) The name and telephone number of the telecommuni-
cations utility providing local exchange service if the bill is for local
exchange service.

(2) The name and telephone number of the primary interex-
change carrier if the bill is for interexchange service.

(3) The name and telephone number of the local exchange
and interexchange providers if the local exchange provider is billing
for the interexchange carrier. The commission may, for good cause,
waive this requirement in exchanges served by incumbent local ex-
change companies serving 31,000 access lines or less.

(4) A statement that customers who believe they have
been slammed may contact the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas 78711-3326, (512) 936-7120
or in Texas (toll-free) 1 (888) 782-8477, e-mail address: con-
sumer@puc.texas.gov. Hearing and speech-impaired individuals may
contact the commission through Relay Texas at 1-800-735-2989.

This statement may be combined with the statement requirements of
§26.32(g)(4) of this title if all of the information required by each is
in the combined statement.

(j) Preferred telecommunications utility freezes.

(1) Purpose. A preferred telecommunications utility freeze
("freeze") prevents a change in a customer's preferred telecommuni-
cations utility selection unless the customer consents to the local ex-
change company that implemented the freeze.

(2) Nondiscrimination. All local exchange companies that
offer freezes must offer freezes on a nondiscriminatory basis to all cus-
tomers regardless of the customer's telecommunications utility selec-
tion except for local telephone service.

(3) Type of service. Customer information on freezes must
clearly distinguish between intraLATA and interLATA telecommuni-
cations services. The local exchange company offering a freeze must
obtain separate authorization for each service for which a freeze is re-
quested.

(4) Freeze information. All information provided by a
telecommunications utility about freezes have the sole purpose of
educating customers and providing information in a neutral way to
allow the customer to make an informed decision, and must not market
or induce the customer to request a freeze. The freeze information
provided to customers must include:

(A) aclear, neutral explanation of what a freeze is and
what services are subject to a freeze;

(B) instructions on lifting a freeze that make it clear that
these steps are in addition to required verification for a change in pre-
ferred telecommunications utility;

(C) an explanation that the customer will be unable to
make a change in telecommunications utility selection unless the cus-
tomer lifts the freeze, including information describing the specific pro-
cedures by which the freeze may be lifted; and

(D) a statement that there is no charge to the customer
to impose or lift a freeze.

(5) Freeze verification. A local exchange company must
not implement a freeze unless the customer's request is verified using
one of the following procedures:

(A) A written and signed or electronically signed autho-
rization that meets the requirements of paragraph (6) of this subsection.

(B) An electronic authorization placed from the tele-
phone number on which a freeze is to be imposed. The electronic
authorization must confirm appropriate verification data including the
customer's month and year of birth, the customer's month and day of
birth, mother's maiden name, or the last four digits of the customer's so-
cial security number and the information required in paragraph (6)(G)
of this subsection. A corporation or partnership may provide a fed-
eral Employer Identification Number, or last six digits thereof, and the
name and job title of the authorized representative of the corporation
or partnership to satisfy the requirements of this subparagraph. The lo-
cal exchange company must establish one or more toll-free telephone
numbers exclusively for this purpose. Calls to the number will connect
the customer to a voice response unit or similar mechanism that records
the information including the originating ANI.

(C) An appropriately qualified independent third party
obtains the customer's oral authorization to submit the freeze that in-
cludes and confirms appropriate verification data as required by sub-
paragraph (B) of this paragraph. This must include clear and conspic-
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uous confirmation that the customer authorized a freeze. The indepen-
dent third party must:

(i) not be owned, managed, or directly controlled by
the local exchange company or the local exchange company's market-
ing agent;

(ii) not have financial incentive to confirm freeze re-
quests; and

(iii) operate in a location physically separate from
the local exchange company and its marketing agent.

(D) Any other method approved by Federal Communi-
cations Commission rule or order granting a waiver.

(6) Written authorization. A written freeze authorization
must:

(A) be aseparate or easily separable document with the
sole purpose of imposing a freeze;

(B) be signed and dated by the customer;
(C) not be combined with inducements of any kind;

(D) be completely translated into another language if
any portion is translated,

(E) be translated into the same language as any educa-
tional materials, oral descriptions, or instructions provided with the
written freeze authorization;

(F) Dbe printed with readable type of sufficient size to be
clearly legible; and

(G) contain clear and unambiguous language that con-
firms:

(i) the customer's name, address, and each telephone
number to be covered by the freeze;

(ii) the decision to impose a freeze on each tele-
phone number and the particular service with a separate statement for
each service to be frozen;

(iii)  that the customer understands that a change in
telecommunications utility cannot be made unless the customer lifts the
freeze; and

(iv) that the customer understands that there is no
charge for imposing or lifting a freeze.

(7) Lifting freezes. A local exchange company that exe-
cutes a freeze request must allow customers to lift a freeze by:

(A) written and signed or electronically signed autho-
rization stating the customer's intent to lift a freeze;

(B) oral authorization stating an intent to lift a freeze
confirmed by the local exchange company with appropriate confirma-
tion verification data as indicated in paragraph (5)(B) of this subsection;

(C) athree-way conference call with the local exchange
company, the telecommunications utility that will provide the service,
and the customer with appropriate confirmation verification data from
the customer as indicated in paragraph (5)(B) of this subsection; or

(D) any other method approved by Federal Communi-
cations Commission rule or order granting a waiver.

(8) No customer charge. The customer must not be charged
for imposing or lifting a freeze.

(9) Local service freeze prohibition. A local exchange
company must not impose a freeze on local telephone service.

(10) Marketing prohibition. A local exchange company
must not initiate any marketing of its services during the process of
implementing or lifting a freeze.

(11)  Freeze records retention. A local exchange company
must maintain records of all freezes and verifications for a period of 24
months and must provide these records to customers and to the com-
mission staff upon request.

(12) Suggested freeze information language. A telecom-
munications utility that informs a customer about freezes may use the
following language. Other versions may be used, but must comply with
all of the requirements of paragraph (4) of this subsection.

(13) Suggested freeze authorization form. The following
form is recommended for written authorization from a customer re-
questing a freeze. Other versions may be used, but must comply with
all of the requirements of paragraph (6) of this subsection.

Figure: 16 TAC §26.130(j)(13) (No change.)

(14) Suggested freeze lift form. The following form is rec-
ommended for written authorization to lift a freeze. Other versions may
be used, but must comply with all of the requirements of paragraph (7)
of this subsection.

Figure: 16 TAC §26.130(j)(14) (No change.)

(k) Transferring customers from one telecommunications util-
ity to another.

(1) A telecommunications utility may acquire, through a
sale or transfer, either part or all of another telecommunications utility's
customer base without obtaining each customer's authorization and ver-
ification in accordance with subsection (c)(1) of this section, provided
that the acquiring utility complies with this section. Any telecommu-
nications utility that will acquire customers from another telecommu-
nications utility that will no longer provide service due to acquisition,
merger, bankruptcy or any other reason, must provide notice to each
affected customer. The notice must be in a billing insert or separate
mailing at least 30 calendar days prior to the transfer of any customer.
If legal or regulatory constraints prevent sending the notice at least 30
calendar days prior to the transfer, the notice must be sent promptly
after all legal and regulatory conditions are met. The notice must:

(A) identify the current and acquiring telecommunica-
tions utilities;

(B) explain why the customer will not be able to remain
with the current telecommunications utility;

(C) explain that the customer has a choice of selecting
a service provider and may select the acquiring telecommunications
utility or any other telecommunications utility and that the customer
may incur a charge if the customer selects another telecommunications
utility;

(D) explain that if the customer wants another telecom-
munications utility, the customer should contact that telecommunica-
tions utility or the local telephone companys;

(E) explain the time frame for the customer to make a
selection and what will happen if the customer makes no selection;

(F) identify the effective date that customers will be
transferred to the acquiring telecommunications utility;

(G) provide the rates and conditions of service of the
acquiring telecommunications utility and how the customer will be no-
tified of any changes;

(H) explain that the customer will not incur any charges
associated with the transfer;
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(I) explain whether the acquiring carrier will be respon-
sible for handling complaints against the transferring carrier; and

(J) provide a toll-free telephone number for a customer
to call for additional information.

(2) The acquiring telecommunications utility must provide
the commission with a copy of the notice when it is sent to customers.

(1) Complaints to the commission. A customer may file a com-
plaint with the commission's CPD against a telecommunications utility
for any reasons related to the provisions of this section.

(1) Customer complaint information. CPD may request, at
a minimum, the following information:

(A) the customer's name, address, and telephone num-
ber;

(B) abrief description of the facts of the complaint;

(C) a copy of the customer's and spouse's legal signa-
ture; and

(D) a copy of the most recent phone bill and any prior
phone bill that shows the switch in carrier.

(2) Telecommunications utility's response to complaint.
After review of a customer's complaint, CPD must forward the
complaint to the telecommunications utility. The telecommunications
utility must respond to CPD within 21 calendar days after CPD
forwards the complaint. The telecommunications utility's response
must include the following:

(A) all documentation related to the authorization and
verification used to switch the customer's service; and

(B) all corrective actions taken as required by subsec-
tion (f) of this section, if the switch in service was not verified in ac-
cordance with subsections (c¢) and (d) of this section.

(3) CPD investigation. CPD must review all of the infor-
mation related to the complaint and make a determination on whether
or not the telecommunications utility complied with the requirements
of'this section. CPD must inform the complainant and the alleged unau-
thorized telecommunications utility of the results of the investigation
and identify any additional corrective actions that may be required.
CPD must also inform, if known, the authorized telecommunications
utility if there was an unauthorized change in service.

(m) Additional requirements for changes involving certain
telecommunications utilities.

(1) Definitions. The following words and terms, when
used in this subsection, have the following meanings unless the context
clearly indicates otherwise.

(A) Local service provider (LSP)--the certified
telecommunications utility chosen by a customer to provide local
exchange service to that customer.

(B) Old local service provider (old LSP)--The local ser-
vice provider immediately preceding the change to a new local service
provider.

(C) New local service provider (new LSP)--The local
service provider from which the customer requests new service.

(D) Primary interexchange carrier (PIC)--the provider
chosen by a customer to carry that customer's toll calls. For the pur-
poses of this subsection, any reference to primary interexchange carrier
refers to both interLATA and intralL ATA toll carriers.

(E) Old primary interexchange carrier (old PIC)--The
primary interexchange carrier immediately preceding the change to a
new primary interexchange carrier.

(F) New primary interexchange carrier (new PIC)--The
primary interexchange carrier from which the customer requests new
service or continuing service after changing local service providers.

(G) Change execution--means the date the LSP initially
has knowledge of the PIC or LSP change in the switch.

(2) Contents and delivery of notice required by paragraphs
(3) and (4) of this subsection.

(A) Notice must contain at least:
(i) the effective date of the change in the switch;

(ii) the customer's billing name, address, and num-
ber; and

(iii) any other information necessary to implement
the change.

(B) If an LSP does not otherwise have the appropriate
contact information for notifying a PIC, then the LSP's notification to
the PIC must be deemed complete upon delivery of the notice to the
PIC's address, facsimile number or e-mail address listed in the appro-
priate utility directory maintained by the commission.

(3) Notification requirements for change in PIC only. The
LSP must notify the old PIC and the new PIC of the PIC change within
five working days of the change execution.

(A) The new PIC must initiate billing the customer for
presubscribed services within five working days after receipt of such
notice.

(B) The old PIC must discontinue billing the customer
for presubscribed services within five working days after receipt of
such notice.

(4) Notification requirements for change in LSP.

(A) Requirement of the new LSP to notify the old LSP.
Within five working days of the change execution, the new LSP must
notify the old LSP of the change in the customer's LSP.

(B) Requirement of the new LSP to notify the new PIC.
Within five working days of the change execution, the new LSP must
notify the new PIC of the customer's selection of such PIC as the cus-
tomer's PIC.

(C) Requirement of the old LSP to notify the old PIC.
Within five working days of the old LSP's receipt of notice in accor-
dance with to subparagraph (A) of this paragraph, the old LSP must
notify the old PIC that the old LSP is no longer the customer's LSP.

(5) Requirements of the new PIC to initiate billing cus-
tomer. If the new PIC receives notice in accordance with paragraph
(4)(B) of this subsection, within five working days after receipt of such
notice, the new PIC must initiate billing the customer for presubscribed
services.

(6) Requirements of the old PIC to discontinue billing cus-
tomer. If the old PIC receives notice in accordance with paragraph
(4)(C) of this subsection that the old LSP is no longer the customer's
LSP, the old PIC must discontinue billing the customer for presub-
scribed services within seven working days after receipt of such notice,
unless the new LSP notifies the old PIC that it is the new PIC in accor-
dance with paragraph (4)(B) of this subsection.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322
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SUBCHAPTER G. ADVANCED SERVICES
16 TAC §26.142

The repeal is adopted generally under PURA §14.002, which
provides the commission with the authority to make adopt and
enforce rules reasonably required in the exercise of its powers
and jurisdiction; PURA §52.001(b)(1) which requires that com-
mission rules, policies and principles be formulated and applied
to protect the public interest; and PURA §52.002 which grants
the commission exclusive original jurisdiction over the business
and property of a telecommunications utility in the State of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304459

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322
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SUBCHAPTER I. ALTERNATIVE
REGULATION
16 TAC §26.171, §26.175

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304447

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER J. COSTS, RATES AND
TARIFFS

16 TAC §§26.207 - 26.211, 26.214, 26.215, 26.217, 26.221,
26.224

The amendments and new rules are adopted generally under
PURA §14.002, which provides the commission with the au-
thority to make adopt and enforce rules reasonably required in
the exercise of its powers and jurisdiction; PURA §52.001(b)(1)
which requires that commission rules, policies and principles be
formulated and applied to protect the public interest; and PURA
§52.002 which grants the commission exclusive original juris-
diction over the business and property of a telecommunications
utility in the State of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
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55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$26.207. Form and Filing of Tariffs.

(a) Application. Unless the context clearly indicates other-
wise, in this section the term "utility" or "public utility" refers to a dom-
inant carrier.

(b) Purpose. This section establishes standards for the form,
filing and review of a dominant certificated telecommunications util-
ity's (DCTU's) tariff.

(c) Effective tariff. A utility is prohibited from directly or indi-
rectly demanding, charging, or collecting any rate or charge, or impos-
ing any classifications, practices, rules, or regulations different from
those prescribed in its currently effective tariff filed with and approved
by the commission.

(d) Tariff required.

(1) A public utility, or an affiliate of the public utility or a
trade association on behalf of the public utility, must file with the com-
mission a tariff showing each rate that is subject to the commission's
jurisdiction and is in effect for a utility service, product, or commodity
offered by the utility. A current or proposed tariff must:

(A) include a cover letter that lists each rule that relates
to or affects a rate of the utility, or a utility service, product, or com-
modity furnished by the utility;

(B) Dbe filed prior to or concurrently with an application
for certification, including a certificate amendment, under §26.111
(relating to Certificate of Operating Authority (COA) and Service
Provider Certificate of Operating Authority (SPCOA) Criteria); and

(C) as applicable, comply with the requirements of this
section and §26.208 of this title (relating to General Tariff Procedures),
§26.209 of this title (relating to New and Experimental Services), or
§26.211 of this title (relating to Rate-Setting Flexibility for Services
Subject to Significant Competitive Challenges).

(2) A public utility must also file each subsequent tariff re-
vision with the commission. Each revision must be accompanied by
a cover page which contains a list of pages being revised, a statement
describing each change, the effect of the change if it revises an existing
rate, and a statement describing the impact on rates of the change for
each customer class, if any. If a proposed tariff revision constitutes an
increase in existing rates of a particular customer class, then the com-
mission may require that notice be given.

(3) A telecommunications utility, upon the issuance of a
commission order determining that the telecommunications utility is a
dominant carrier, must file a tariff complying with the requirements of
this subsection. Such a tariff must be filed within the time specified
in the commission order, or within 60 days in the absence of such a
specification.

(e) Filing of public utility tariff by affiliate or trade association.
An affiliate of a public utility or trade association may file a tariff or
tariff revision under this section or other applicable law, on behalf of a
public utility.

(1) For each filing, the public utility must authorize the af-
filiate of the nondominant carrier or trade association, via written affi-
davit filed with the commission, to file such information on its behalf.

(2) The authorization specified by paragraph (1) of this
subsection may be included in the filing by the affiliate of the public
utility or trade association.

(3) The filing by affiliate of the public utility or trade as-
sociation must comply with the requirements of this section and other
applicable law.

(f) Tariff filing requirements.

(1) The front page of the tariff must include the name of
the utility and location of its principal office and the type of service
rendered.

(2) Each rate schedule must clearly state the territory, city,
county, or exchange where the rate schedule applies.

(3) Tariff sheets must be numbered consecutively per
schedule. Each sheet must show an effective date, a revision number,
section number, sheet number, name of the utility, the name of the
tariff, and title of the section in a consistent manner. Sheets issued
under new numbers must be designated as original sheets. Sheets
being revised must show the number of the revision, and the sheet
numbers must be the same.

(g) Composition of tariffs. A tariff must contain sections set-
ting forth:

(1) atable of contents;

(2) a preliminary statement containing a brief description
of the utility's operations;

(3) a list of the cities, exchanges, and counties in which
service is provided;

(4) the rate schedules; and

(5) theservice rules and regulations, including forms of the
service agreements.

(h) Tariff filings in response to commission orders. A tariff
filed in response to a commission order must include a transmittal letter
affirming that the tariff is in compliance with the order, provide the
control number, date of the order, a list of tariff sheets filed, and any
other necessary information. The tariff sheets must comply with all
other rules of this title and must include only the changes ordered. The
effective date or wording of the tariffs must comply with the provisions
of the order.

(1) Symbols for changes. Each proposed tariff sheet must con-
tain notations in the right-hand margin indicating each change made.
Notations to be used are: (C) to denote a change in regulations; (D) to
denote discontinued rates or regulations; (E) to denote the correction of
an error made during a revision, such as the revision which resulted in
the error must be one connected to some material contained in the tariff
prior to the revision; (I) to denote a rate increase; (N) to denote a new
rate or regulation; (R) to denote a rate reduction; and (T) to denote a
change in text, but no change in rate or regulation. Each changed provi-
sion in the tariff must contain a vertical line in the right-hand margin of
the page which clearly shows the exact number of lines being changed.

() Awvailability of tariffs. Each utility must make available to
the public electronically and at each of its business offices or designated
sales offices within Texas, each tariff that is currently on file with the
commission. The utility must assist persons seeking information on its
tariffs and permit such persons the opportunity to examine any tariff
upon request. The utility must also provide copies of each of its tariffs
at a reasonable cost.

$26.208.  General Tariff Procedures.

ADOPTED RULES December 15, 2023 48 TexReg 7563



(a) Application. This section establishes the process for com-
mission review of a dominant certificated telecommunications utility
(DCTU) tariff and tariff amendments. A DCTU must meet the require-
ments of this section to file a new tariff or amend an existing tariff
to which this section applies, including changes to a rate or service,
the types of service provided, jurisdiction or service area, or for the
withdrawal of a service. For purposes of this section, the term "trade
association" means a cooperative and voluntarily joined association of
business or professional competitors in this state designed to assist its
members and its industry or profession in dealing with mutual business
or professional problems and in promoting their common interest.

(1) This section applies to a DCTU and to an affiliate of a
DCTU or a trade association that elects to file or amend a tariff on a
DCTU's behalf, and to each tariff filed by those entities in accordance
with §26.207 of this title (relating to Form and Filing of Tariffs) and
the following provisions, as applicable:

(A) section 26.209 of this title (relating to New and Ex-
perimental Services) or §26.210 of this title (relating to Promotional
Rates for Local Exchange Company Services), if determined to be nec-
essary by the presiding officer; or

(B) section 26.211 of this title (relating to Rate Setting
Flexibility for Services Subject to Significant Competitive Challenges).

(2) This section does not apply to a person, or a tariff sub-
mitted by a person, to which §26.89 of this title (relating to Nondom-
inant Carriers' Obligations Regarding Information on Rates and Ser-
vices) or §26.171 of this title (relating to Small Incumbent Local Ex-
change Company Regulatory Flexibility) applies.

(3) For purposes of this section, "major rate change" means
an increase in rates that would increase the aggregate revenues of an
applicant more than $100,000 or two and a half percent, whichever is
greater. The term does not include an increase in rates approved by the
commission, or otherwise ordered by the commission after hearings are
held with public notice.

(b) General tariff requirements.

(1) DCTU tariff amendments involving a major rate
change. For a tariff amendment involving a major rate change, an
applicant must meet the following requirements prior to amending its
tariff.

(A) File an application with the commission at least 35
days before the effective date of the proposed change to the DCTU's
tariff;

(B) Provide notice to affected persons, including each
municipality and customer affected by the change, in the manner pre-
scribed by subsection (c) of this section, or as otherwise required by
the presiding officer; and

(C) 1If applicable, publish notice of the DCTU's intent
to change rates in accordance with PURA §53.103, as provided under
subsection (¢)(1)(C)(i) and (ii) of this section. Notice under this sub-
paragraph is waived if the rate change only involves a rate reduction.

(2) Non-major rate changes and other DCTU tariff amend-
ments. For a tariff amendment that does not involve a rate change under
paragraph (1) of this subsection, a DCTU must meet the following re-
quirements prior to amending its tariff:

(A) File an application with the commission at least 35
days before the effective date of the proposed change to the DCTU's
tariff; and

(B) Provide notice to affected persons in the manner
prescribed by subsection (c) of this section or as otherwise required

by the presiding officer. An applicant may request a waiver to this re-
quirement if the tariff amendments are of an administrative or clerical
nature, or have minimal or no impact to the public, as determined by
the presiding officer.

(c) Publicnotice. An application must include plans to provide
public notice of the tariff filing.

(1) General requirements for public notice.

(A) Prior to the issuance of notice, an applicant may
request, or the presiding officer may require, the contents of the notice
to be reviewed and approved by the presiding officer.

(B) Notice must be written in plain language and must
contain sufficient detail to provide each affected person, including each
affected municipality, adequate notice of the filing.

(C) Notice may be provided electronically unless oth-
erwise required by the presiding officer or, if the application involves a
major rate change, in accordance with PURA §53.103, which requires
the applicant to:

(i) publish, in a conspicuous form and place, notice
to the public of the proposed change once each week for four successive
weeks before the effective date of the proposed change in a newspaper
having general circulation in each county containing territory affected
by the proposed change; and

(i) mail notice of the proposed change to any other
affected person as required by the commission's rules.

(D) The presiding officer may require notice to be pro-
vided to the public in addition to that proposed by the DCTU.

(2) Content of public notice. Public notice of the applica-
tion must include at a minimum:

(A) a description of each service or proposed service
and each applicable rate;

(B) the proposed effective date of the service or, if the
service is promotional or experimental, the time period during which
the promotional rates are proposed to be in effect;

(C) each customer class likely to be affected if the ap-
plication is approved,;

(D) the probable effect on the DCTU's revenues if the
service is approved; and

(E) the following language: "Persons with questions or
who want more information on this application may contact (DCTU
name) at (DCTU address) or call (DCTU toll-free telephone number)
during normal business hours. A complete copy of the application is
available for inspection at the address listed above. The commission
has assigned Control Number (provided by DCTU) to this application,
located at (hyperlink to application). Persons who wish to formally
participate in the commission's proceedings concerning this applica-
tion, or who wish to express their comments concerning this applica-
tion should contact the Public Utility Commission of Texas, Consumer
Protection Division, P.O. Box 13326, Austin, Texas 78711-3326, or call
the Public Utility Commission's Office of Consumer Protection at (512)
936-7120 or, toll free, at (888) 782-8477. Hearing- and speech-im-
paired individuals may contact the commission through Relay Texas at
(800) 735-2989. Requests to participate in the proceedings and com-
ments should reach the commission no later than (date, 20 days after
the application was filed)."

(d) Proof of notice. An application must include a statement
indicating the date public notice was completed in accordance with
subsection (c) of this section and a copy of the issued notice.
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(e) Effective date of tariff amendment.
(1) General standard.

(A) The effective date of an applicant's tariff must be no
earlier than 35 days after the date a sufficient application is approved
by the presiding officer.

(B) On the presiding officer's own motion or at the re-
quest of the applicant, an alternative effective date may be established
unless a specific effective date is required under this section or other
law.

(2) Early effective date. Upon a showing of good cause by
the applicant, the presiding officer may approve a sufficient applica-
tion, other than an application involving a major rate change, to take
effect prior to the 35-day period prescribed by paragraph (1) of this
subsection.

(A) The presiding officer may establish additional con-
ditions, such as notice, that an applicant must meet prior to granting
an early effective date. Any additional conditions prescribed by the
presiding officer are subject to suspension of the effective date under
paragraph (4) of this subsection.

(B) Upon approval of an early effective date by the pre-
siding officer, the applicant must immediately revise the tariff to in-
clude the change.

(3) Recalculation of effective date upon cure of an insuffi-
cient application. Upon the filing of an application curing each defi-
ciency specified by the presiding officer, any deadlines must be deter-
mined from the date the application is deemed sufficient or from the
effective date if the presiding officer extends that date.

(4) Suspension of effective date. For an application involv-
ing a rate change, the commission may suspend the effective date of the
tariff change for 150 days after the requested effective date.

(A) In the event that a hearing on the merits exceeds 15
working days, the suspended effective date is extended two calendar
days for each working day the hearing exceeds 15 working days.

(B) If the presiding officer does not make a final deter-
mination concerning the effective date of a rate change before the ex-
piration of the suspension period, the effective date is automatically
approved unless a hearing is already in progress.

(f) Administrative review. An application filed in accordance
with this section will be reviewed administratively.

(1) Review of sufficiency.

(A) The presiding officer will deem an application to be
sufficient if it, at a minimum:

(i) includes an effective date and, as applicable,
meets the requirements of subsection (b)(1)(A) or (2)(A) of this
section;

(i) meets the requirements of §26.207 of this title
and the applicable provision specified by subsection (a)(1) of this sec-
tion under which the application was filed;

(iii)  includes proof that notice of the application was
provided in compliance with subsection (d) of this section; and

(iv) if the application involves the withdrawal of a
service, that the requirements of subsection (i) of this section have been
met.

(B) No later than 20 days after the date an application
is filed:

(i) an interested person, including the Office of Pub-
lic Utility Counsel (OPUC), may file written comments or recommen-
dations concerning the sufficiency of the application; and

(i) commission staff must file a recommendation re-
garding the sufficiency of the application.

(C) If the presiding officer concludes that the applica-
tion is insufficient, the presiding officer will notify the applicant of the
insufficiency in the relevant portions of the application and cite the par-
ticular requirement with which the application does not comply. The
presiding officer will grant the applicant an opportunity to cure each
specific deficiency within a specified time period, and change the ef-
fective date in accordance with subsection (e)(3) of this section.

(2) Substantive review of application. The presiding offi-
cer must approve or deny an application not later than 60 days after a
complete application is filed. An application is complete if the presid-
ing officer has deemed that the application is sufficient under paragraph
(1) of this subsection.

(A) The presiding officer will substantively review the
application to determine whether the application fulfills the require-
ments of this subparagraph and other applicable law. To approve an
application, the presiding officer must, at a minimum, determine that:

(i) the proposed rates and terms of the service are not
unreasonably preferential, prejudicial, or discriminatory, subsidized di-
rectly or indirectly by regulated monopoly services, or predatory or an-
ticompetitive; and

(i) provision of the service is consistent with the
public interest in a technologically advanced telecommunications sys-
tem, the preservation of universal service, and the prevention of an-
ticompetitive practices and of subsidization of new and experimental
services with revenues from regulated monopoly services.

(B) Commission staff must file a recommendation re-
garding whether the application meets the substantive requirements of
this paragraph. Commission staff's recommendation on whether an
application meets the substantive requirements for administrative ap-
proval may be provided with its recommendation on the sufficiency of
the application in accordance with paragraph (1) of this subsection, or
in a subsequent filing.

(C) While the application is under substantive review
by the presiding officer, commission staff and OPUC may submit re-
quests for information to the applicant.

(i) Notwithstanding the requirements of §22.144 of
this title (relating to Requests for Information and Requests for Admis-
sion of Facts), the applicant must file the requested information with
the commission within 15 days after receipt of such a request for infor-
mation.

(ii)  If an applicant does not respond to a request for
information within the time period specified by clause (i) of this sub-
paragraph, the presiding officer will reject the application without prej-
udice and notify the applicant of the rejection.

(iii) Ifthe presiding officer does not approve or deny
the application within 30 days from the date the requested information
is filed with the commission, the application is automatically approved.

(3) Automatic approval. A complete application is auto-
matically approved 60 days from the date it is filed if:

(A) the presiding officer does not approve or deny the
complete application; and
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(B) commission staff or the presiding officer do not re-
quest supplemental information from the applicant.

(4) Docketing prohibited. An application, except for an ap-
plication involving a rate increase as provided by subsection (h) of this
section, cannot be docketed.

(g) Approval or denial of applications. For an application to
be approved, the applicant must meet the requirements of the appli-
cable provisions of this section and other applicable law, unless such
requirements are modified or waived by the presiding officer. If, based
on the administrative review, the presiding officer determines that:

(1) all requirements not waived have been met, the appli-
cation will be approved in the manner specified by the presiding officer.

(2) one or more of the requirements not waived have not
been met, the presiding officer will:

(A) dismiss the application without prejudice; or

(B) docket the application in accordance with subsec-
tion (h) of this section if the application involves a rate change, except
for a rate change covered by §26.171 of this title.

(h) Docketing and of an application involving a rate change.
The presiding officer may docket an application involving a rate
change, except for a rate change covered by §26.171 of this title, in
accordance with this section.

(1) If an application is docketed, the presiding officer may
suspend the effective date of a rate change in the manner provided by
subsection (¢)(4) of this section via order.

(1) A copy of all answers to requests for information issued
after docketing must be filed with the commission within 15 days after
receipt of the request.

(2) An affected person may move to intervene in the
docket, and a hearing on the merits will be scheduled.

(3) The application will be processed in accordance with
the commission's rules applicable to docketed proceedings.

(i) Withdrawal of a service. When an applicant seeks to with-
draw a tariffed service, the application must be filed in accordance with
this subsection. An applicant must provide the following in its appli-
cation before withdrawing a service.

(1) The control number for the project where the tariff was
filed, including a hyperlink to the project;

(2) Proof of notice by the applicant, as required by subsec-
tion (d), or as otherwise required by the presiding officer.

(3) The number of current customers in each exchange, by
customer class;

(4) The reason for withdrawing the service;

(5) Provisions for grandfathering each current customer or
for competitive alternatives available within the exchange locations,
including each alternative provided by the DCTU;

(6) Annual revenues for the last three years for the service;
and

(7) If the service has no current customers, the applicant
must provide an affidavit to this effect.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304448

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

3 ¢ 3
16 TAC §26.208

The repeal is adopted generally under PURA §14.002, which
provides the commission with the authority to make adopt and
enforce rules reasonably required in the exercise of its powers
and jurisdiction; PURA §52.001(b)(1) which requires that com-
mission rules, policies and principles be formulated and applied
to protect the public interest; and PURA §52.002 which grants
the commission exclusive original jurisdiction over the business
and property of a telecommunications utility in the State of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304461

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER L. WHOLESALE MARKET
PROVISIONS
16 TAC §26.272, §26.276

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
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plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§8§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$§26.276.  Unbundling.

(a) Purpose. The purpose of this section is to implement Pub-
lic Utility Regulatory Act (PURA) §60.021, which requires an incum-
bent local exchange company (ILEC), at a minimum, to unbundle its
network to the extent ordered by the Federal Communications Com-
mission (FCC).

(b) Application.

(1) The provisions of this section apply, as of its effective
date, to each ILEC that serves one million or more access lines.

(2) The provisions of this section apply upon a bona fide
request to each ILEC that serves fewer than one million access lines.

(¢) Unbundling requirements.

(1) Unbundling in accordance with current FCC require-
ments. Each ILEC that is subject to this section must unbundle as spec-
ified in subparagraphs (A) and (B) of this paragraph. An ILEC with in-
terstate tariffs in effect must unbundle its network or services under the
same terms and conditions, except for price, as it unbundles its inter-
state services, unless ordered otherwise by the commission. The ILEC
must also not impose a charge or rate element that is not included in
its interstate tariffs for these unbundled rate elements. Nothing in this
paragraph precludes the commission from requiring further unbundling
of local exchange company services, including the services unbundled
in accordance with this paragraph.

(A) The ILEC's network must be unbundled to the ex-
tent ordered by the FCC in compliance with its open network architec-
ture requirements; and

(B) Signaling for tandem switching must be unbundled
to the extent ordered by the FCC in compliance with CC Docket Num-
ber 91-141, Third Report and Order, In the Matter of Expanded Inter-
connection with Local Telephone Company Facilities, Transport Phase
11

(2) Unbundling in accordance with future FCC require-
ments. An ILEC must unbundle its network or services for intrastate
services to the extent ordered, in the future, by the FCC for interstate
services. An ILEC with interstate tariffs in effect must unbundle
these services under the same terms and conditions, except for price,
as it unbundles its interstate services, unless ordered otherwise by
the commission. The ILEC must also not impose a charge or rate
element that is not included in its interstate tariffs for unbundling.
Nothing in this paragraph precludes the commission from requiring

further unbundling of local exchange company services, including the
services unbundled in accordance with this paragraph.

(d) Costing and pricing of services in compliance with this sec-
tion.

(1) Cost standard. Services unbundled in compliance with
this section must be subject to the following cost standard.

(A) The cost standard for unbundled services must be
the long run incremental costs (LRIC) of providing the service.

(B) Any ILEC subject to §26.214 of this title (relating
to Long Run Incremental Cost (LRIC) Methodology for Services pro-
vided by Certain Incumbent Local Exchange Companies (ILECs)) or
§26.215 of this title (relating to Long Run Incremental Cost Methodol-
ogy for Dominant Certificated Telecommunications Utility Services),
as applicable, must file LRIC studies in accordance with that rule for
unbundled components specified in subsection (c)(1) of this section.

(C) For any ILEC that is subject to §26.214 or §26.215
of this title, the cost standard for unbundled services required under
subsection (c¢)(2) of this section must be the long run incremental costs
as prescribed by §26.214 or §26.215 of this title, as applicable.

(D) Thelong run incremental cost standard does not ap-
ply if the ILEC proposes rates that are the same as the rates in effect
for the carrier's interstate provision of the same or equivalent unbun-
dled service or if the ILEC adopts rates of another ILEC in accordance
with paragraph (2)(B) of this subsection.

(2) Pricing standard. Services unbundled in compliance
with this section must be subject to the following pricing standard.

(A) Any ILEC may propose rates, without cost justifi-
cation, that are at parity with the rates in effect for the carrier's interstate
provision of the same or equivalent unbundled service. The ILEC must
amend its intrastate rates, terms and conditions to be consistent with
subsequent revisions in its interstate tariffs providing for unbundling in
accordance with the filing requirements established in subsection (f)(4)
of this section.

(B) In addition to the provision in subparagraph (A) of
this paragraph, ILECs that are not subject to §26.214 or §26.215 of
this title may adopt the rates of another ILEC that are developed in
accordance with the requirements of this section.

(C) IfanILEC proposes rates that are not at parity with
the rates in effect for the carrier's interstate provision of the same or
equivalent unbundled service or does not adopt the rates of another
ILEC in accordance with subparagraph (B) of this paragraph, the fol-
lowing requirements apply to any service approved under this section:

(i) Unless waived or modified by the presiding offi-
cer, the service must be offered in every exchange served by the ILEC,
except exchanges in which the ILEC's facilities do not have the tech-
nical capability to provide the service.

(ii) If the sum of the rates of the new unbundled
components is equal to the price of the original bundled service and
if the ratio of the rate of each unbundled component to its LRIC is the
same for each unbundled component, there is a rebuttable presumption
that the rate of an unbundled component is reasonable.

(iii) The proposed rates and terms of the service
must not be unreasonably preferential, prejudicial, or discriminatory,
subsidized directly or indirectly by regulated monopoly services, or
predatory or anticompetitive.

(D) Rates based upon the new LRIC cost studies re-
quired under paragraph (1)(B) of this subsection are subject to §26.214
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or §26.215 of this title, as applicable, to the same extent as any other
service offered by an ILEC subject to the applicable provision.

(e) Basket assignment. An ILEC electing for incentive regu-
lation under PURA Chapter 58 must, in its compliance tariff filed in
accordance with subsection (f) of this section, include a proposal and
rationale for designating the unbundled components as basic services
or non-basic services.

(f) Filing requirements.

(1) Initial filing to implement subsection (c)(1) of this sec-
tion in effect for ILECs serving one million or more access lines. An
ILEC serving one million or more access lines must file initial tariff
amendments to implement the provisions of subsection (c)(1) of this
section not later than 60 days from the effective date of this section.
The proposed effective date of such filings must be not later than 30
days after the filing date, unless suspended. Tariff revisions filed in
accordance with this paragraph must not be combined in a single ap-
plication with any other tariff revision.

(2) Filings to comply with subsection (c)(2) of this section
for ILECs serving one million or more access lines. An ILEC serving
one million or more access lines must file tariff amendments to imple-
ment the provisions of subsection (¢)(2) of this section, within 60 days
of the effective date of its interstate tariff providing for unbundling.
The proposed effective date of such filings must be not later than 30
days after the filing date, unless suspended. Tariff revisions filed in
accordance with this paragraph must not be combined in a single ap-
plication with any other tariff revision.

(3) Filings to implement subsections (c)(1) and (2) of this
section for ILECs serving fewer than one million access lines. If an
ILEC serving fewer than one million access lines receives a bona fide
request, the ILEC must unbundle its network or services in accordance
with the bona fide request within 90 days from the date of receipt of
the bona fide request or has the burden of demonstrating the reasons
for not unbundling in accordance with the bona fide request.

(4) Filings to comply with subsection (d)(2)(A) of this sec-
tion. An ILEC proposing rates in accordance with subsection (d)(2)(A)
of this section must file tariff amendments to implement the revisions
in its interstate tariffs providing for unbundling, within 30 days of the
effective date of its interstate tariff providing for unbundling. The pro-
posed effective date of such filings must be not later than 30 days after
the filing date, unless suspended. Tariff revisions filed in accordance
with this paragraph must not be combined in a single application with
any other tariff revision.

(g) Requirements for notice and contents of application in
compliance with this section.

(1) Notice of Application. The presiding officer may re-
quire notice to be provided to the public as required by Chapter 22,
Subchapter D of this title (relating to Notice). The notice must include,
at a minimum, a description of the service, the proposed rates and other
terms of the service, the types of customers likely to be affected if the
service is approved, the probable effect on ILEC's revenues if the ser-
vice is approved, the proposed effective date for the service, and the
following language: "Persons who wish to comment on this applica-
tion should notify the commission by (specified date, ten days before
the proposed effective date). Requests for further information should
be mailed to the Public Utility Commission of Texas, P.O. Box 13326,
Austin, Texas 78711-3326, or you may call the Public Utility Commis-
sion's Consumer Protection Division at (512) 936-7120 or toll free at
(888) 782-8477. Hearing- and speech-impaired individuals may con-
tact the commission through Relay Texas at (800) 735-2989."

(2) Contents of application for an ILEC serving one mil-
lion or more access lines that is required to comply with subsection
(H)(1), (2), and (4) of this section. An ILEC must request approval of
an unbundled service by filing an application that complies with the re-
quirements of this section. A copy of the application must be delivered
to the Office of Public Utility Counsel. The application must contain
the following information:

(A) adescription of the proposed service and the rates,
terms and conditions, under which the service is proposed to be offered
and a demonstration that the proposed rates, terms and conditions com-
ply with the requirements in subsections (c), (d), and (e) of this section,
as applicable;

(B) a statement detailing the type of notice, if any, the
ILEC has provided or intends to provide to the public regarding the ap-
plication and a brief statement explaining why the ILEC's notice pro-
posal is reasonable;

(C) a copy of the text of the notice, if any;

(D) a long run incremental cost study supporting the
proposed rates, if the rates are not at parity with the carrier's interstate
rates;

(E) detailed documentation showing that the proposed
service is priced above the long run incremental cost of such service, in-
cluding all workpapers and supporting documentation relating to com-
putations or assumptions contained in the application, if the rates are
not at parity with the carrier's interstate rates;

(F) projection of revenues, demand, and expenses
demonstrating that in the second year after the service is first offered,
the proposed rates will generate sufficient annual revenues to recover
the annual long run incremental costs of providing the service, as well
as a contribution for joint or common costs, if the rates are not at parity
with the carrier's interstate rates;

(G) explanation that the proposed rates and terms of the
service are not unreasonably preferential, prejudicial, or discrimina-
tory, subsidized directly or indirectly by regulated monopoly services,
or predatory or anticompetitive;

(H) the information required by §§26.121 of this title
(relating to Privacy Issues), 26.122 of this title (relating to Customer
Proprietary Network Information, and 26.123 of this title (relating to
Caller Identification Services); and

(I) any other information which the ILEC wants consid-
ered in connection with the commission's review of its application.

(3) Contents of application for an ILEC serving fewer than
one million access lines that is required to comply with subsection
(H)(3) and (4) of this section. An ILEC must file with the commis-
sion an application complying with the requirements of this section. A
copy of the application must the Office of Public Utility Counsel. The
application must contain the following:

(A) contents of the application required by paragraph
(2)(A), (B), (C), (H), and (I) of this subsection;

(B) contents of the application required by paragraph
(2)(D), (E), (F), and (G) of this subsection, if the rates are not at parity
with the carrier's interstate rates or the rates of another ILEC;

(C) adescription of the proposed service and the rates,
terms, and conditions under which the service is proposed to be offered
and an affidavit from the general manager or an officer of the ILEC
approving the proposed service;
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(D) a notarized affidavit from a representative of the
ILEC affirming that the rates are just and reasonable and are not unrea-
sonably preferential, prejudicial, or discriminatory; subsidized directly
or indirectly by regulated monopoly services; or predatory, or anticom-
petitive; and

(E) projections of the amount of revenues that will be
generated by the proposed service.

(h) Commission processing of application.

(1) Administrative review. An application considered un-
der this section is eligible for administrative review unless the ILEC
requests the application be docketed or the presiding officer, for good
cause, determines at any point during the review that the application
should be docketed.

(A) The operation of the proposed rate schedule may be
suspended for 35 days after the effective date of the application. The
effective date must be according to the requirements in subsection (f)
of this section.

(B) The application will be reviewed for sufficiency. If
the presiding officer concludes that material deficiencies exist in the
application, the applicant will be notified within ten working days of
the filing date of the specific deficiency in its application, and the ear-
liest possible effective date of the application will be no less than 30
days after the filing of a sufficient application with substantially com-
plete information as required by the presiding officer. Thereafter, any
deadlines will be 30 days from the day after the filing of the sufficient
application and information or from the effective date if the presiding
officer extends that date.

(C) While the application is under administrative re-
view, commission staff and the staff of the Office of the Public Util-
ity Counsel (OPUC) may submit requests for information to the ILEC.
Answers to such requests for information must be filed with the com-
mission and a copy must be provided to OPUC within ten days after
receipt of the request by the ILEC.

(D) No later than 20 days after the filing date of the suf-
ficient application, interested persons may provide to the commission
staff written comments or recommendations concerning the applica-
tion. Commission staft must and OPC may file with the presiding offi-
cer written comments or recommendations concerning the application.

(E) No later than 35 days after the effective date of the
application, the presiding officer will issue an order approving, deny-
ing, or docketing the ILEC's application.

(2) Approval or denial of application. The application will
be approved by the presiding officer if the proposed tariff meets the
requirements in this section. If, based on the administrative review,
the presiding officer determines, that one or more of the requirements
not waived have not been met, the presiding officer will docket the
application.

(3) Standards for docketing. The application may be dock-
eted in accordance with §22.33(b) of this title (relating to Tariff Fil-
ings).

(4) Review of the application after docketing. If the ap-
plication is docketed, the operation of the proposed rate schedule will
be automatically suspended to a date 120 days after the applicant has
filed its direct testimony and exhibits, or 155 days after the effective
date, whichever is later. Affected persons may move to intervene in the
docket, and the presiding officer may schedule a hearing on the merits.
The application will be processed in accordance with the commission's
rules applicable to docketed cases.

(5) Interim rates. For good cause, interim rates may be ap-
proved after docketing. If the service requires substantial initial invest-
ment by customers before they may receive the service, interim rates
will be approved only if the ILEC shows, in addition to good cause,
that it will notify each customer prior to purchasing the service that the
customer's investment may be at risk due to the interim nature of the
service.

(1) Commission processing of waivers. Any request for mod-
ification or waiver of the requirements of this section must include a
complete statement of the ILEC's arguments and factual support for that
request. The presiding officer will rule on the request expeditiously.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322
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SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND

16 TAC §§26.403 - 26.405, 26.407, 26.409, 26.414, 26.417 -
26.419

The amendments are adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; PURA §52.001(b)(1) which requires that
commission rules, policies and principles be formulated and ap-
plied to protect the public interest; and PURA §52.002 which
grants the commission exclusive original jurisdiction over the
business and property of a telecommunications utility in the State
of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

$26.405.  Financial Need for Continued Support.

(a) Purpose. This section establishes criteria to demonstrate
financial need for continued support for the provision of basic local
telecommunications service under the Texas High Cost Universal Ser-
vice Plan (THCUSP) and the Small and Rural Incumbent Local Ex-
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change Company Universal Service Plan (SRILEC USP). This section
also establishes the process by which the commission will evaluate pe-
titions to show financial need and will set new monthly per-line support
amounts.

(b) Application. This section applies to an incumbent local
exchange company (ILEC) that is subject to §26.403(f) of this title (re-
lating to the Texas High Cost Universal Service Plan (THCUSP)) or
§26.404(g) of this title (relating to the Small and Rural Incumbent Lo-
cal Exchange Company (ILEC) Universal Service Plan).

(c) Definitions. The following words and terms when used
in this section have the following meaning unless the context clearly
indicates otherwise:

(1) Business line--The telecommunications facilities pro-
viding the communications channel that serves a single-line business
customer's service address. For the purpose of this definition, a sin-
gle-line business line is one to which multi-line hunting, trunking, or
other special capabilities do not apply. For a line served by an ILEC,
a business line is a line served in accordance with the ILEC's business
service tariff or a package that includes such a tariffed service. For a
line served by an ILEC in accordance with a customer specific contract
or that is otherwise not served in accordance with a tariff, to qualify as
a business line, the service must be provided in accordance with a cus-
tomer application, subscriber agreement, or contract entered into by a
public or private organization of any character, or a representative or
agent of such entity, irrespective of the person or entity in actual pos-
session of the telephone device. For a line that is served by an ETP
other than an ILEC, to qualify as a business line, the service must be
provided in accordance with a customer application, subscriber agree-
ment, or contract entered into by a public or private organization of any
character, or a representative or agent of such entity, irrespective of the
person or entity in actual possession of the telephone device.

(2) Eligible line--A residential line or a single-line business
line over which an ETP provides the service supported by the THCUSP
or SRILEC USP through its own facilities, purchase of unbundled net-
work elements (UNEs), or a combination of its own facilities and pur-
chase of UNEs. An eligible line may be a business line or a residential
line but cannot be both.

(3) Eligible telecommunications provider (ETP)--A
telecommunications provider designated by the commission in accor-
dance with §26.417 of this title (relating to Designation as Eligible
Telecommunications Providers to Receive Texas Universal Service
Funds (TUSF)).

(4) Physical 911 address--For the purposes of this section,
aphysical 911 address is an address transmitted to the applicable emer-
gency service providers by an ETP with respect to a line that is not
stated in GPS coordinates.

(5) Residential line--The telecommunications facilities
providing the communications channel that serves a residential cus-
tomer's service address. For the purpose of this definition, a residential
line is one to which multi-line hunting, trunking, or other special
capabilities do not apply. A line that qualifies as a business line does
not qualify as a residential line.

(6) Service Address--For the purposes of this section, a
business or residential customer's service address is defined using the
following criteria:

(A) A service address is the unique physical street ad-
dress, including any suite or unit number, where a line is provided to
a customer, except as provided in clauses (i)-(ii) and subparagraph (B)
of this paragraph.

(i) If no unique physical street address is available,
a physical 911 address must be used.

(i) Ifno unique physical street address and no phys-
ical 911 address are available, the business or residential customer's ser-
vice address must be an area of land under common operation or use
as defined by a deed, state permit, lease name, or licensed or registered
field of operation, which must be described by an ETP using GPS coor-
dinates. Multiple buildings within a single area of land under common
operation or use must not qualify as separate service addresses, even if
the GPS coordinates for each building are different.

(B) For eligible lines served using commercial mobile
radio service, a service address for such a line may be the customer's
billing address for the purposes of this definition.

(d) Determination of financial need.

(1) Ciriteria to determine financial need. For each exchange
that is served by an ILEC ETP filing a petition in accordance with sub-
section (f)(1) of this section, the commission will determine whether
an ILEC ETP has a financial need for continued support. An ILEC
ETP has a financial need for continued support within an exchange if
the exchange does not contain an unsubsidized wireline voice provider
competitor as set forth in paragraph (2) of this subsection.

(2) Establishing the existence of an unsubsidized wireline
voice provider competitor. For the purposes of this section, an ex-
change contains an unsubsidized wireline voice provider competitor
if the percentage of square miles served by an unsubsidized wireline
voice provider competitor exceeds 75% of the square miles within the
exchange. The commission will determine whether an exchange con-
tains an unsubsidized wireline voice provider competitor using the fol-
lowing criteria.

(A) For the purposes of this section, an entity is an un-
subsidized wireline voice provider competitor within an exchange if it:

(i) doesnotreceive THCUSP support, SRILEC USP
support, Federal Communications Commission (FCC) Connect Amer-
ica Fund (CAF) support or successor federal programs, or FCC Legacy
High Cost support for service provided within that exchange; and

(ii) offers basic local service or broadband service
of 3 megabits per second down and 768 kilobits per second up using
wireline-based technology using either its own facilities or a combina-
tion of its own facilities and purchased unbundled network elements
(UNEs).

(B) Using the current version of the National Broad-
band Map in effect for at least 90 days, the commission will determine
the census blocks served by an unsubsidized wireline voice provider
competitor within a specific exchange and the total number of square
miles represented by those census blocks using the following criteria.

(i) The number of square miles served by an unsub-
sidized wireline voice provider competitor within an exchange must be
equal to the total square mileage covered by census blocks in the ex-
change in which an unsubsidized wireline voice provider competitor
offers service to any customer or customers.

(i) The commission will determine the percentage
of square miles served by an unsubsidized wireline voice provider com-
petitor within an exchange by dividing the number of square miles
served by an unsubsidized wireline voice provider competitor within
the exchange by the number of square miles within the exchange.

(C) The data provided by the FCC's Broadband Data
Collection creates a rebuttable presumption regarding the presence of
an unsubsidized wireline voice provider competitor within a specific
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census block. However, nothing in this rule is intended to preclude a
party from providing evidence as to the accuracy of individual census
block data within the FCC's Broadband Data Collection with regard
to whether an unsubsidized wireline voice provider competitor offers
service within a particular census block.

(3) Periodic review of criteria to demonstrate financial
need for continued support. Beginning September 1, 2024, and every
four years thereafter, the commission will review and may adjust the
standards and criteria to demonstrate financial need for continued
support under this subsection.

(e) Criteria for determining amount of continued support. In
a proceeding conducted in accordance with subsection (f) of this sec-
tion, the commission will set new monthly per-line support amounts
for each exchange served by a petitioning ILEC ETP. The new monthly
per-line support amounts must be effective beginning with the first dis-
bursement following a commission order entered in accordance with
subsection (f)(2) of this section, except that the new amounts must not
be effective earlier than January 1, 2024 for an exchange with service
supported by the THCUSP or earlier than January 1, 2025 for an ex-
change with service supported by the SRILEC USP.

(1) Exchanges in which the ILEC ETP does not have a fi-
nancial need for continued support.

(A) For each exchange that is served by an ILEC ETP
that has filed a petition in accordance with subsection (f)(1) of this
section and for which the commission has not determined that the ILEC
ETP has a financial need for continued support, the commission will
reduce the monthly per-line support amount to zero.

(B) For each exchange that is served by an ILEC ETP
that has filed a petition in accordance with subsection (f)(1) of this
section and which is not included in the petition, the commission will
reduce the monthly per-line support amount to zero.

(2) Exchanges in which the ILEC ETP has a financial need
for continued support. For each exchange that is served by an ILEC
ETP that has filed a petition in accordance with subsection (f)(1) of this
section and for which the commission has determined the ILEC ETP
has a financial need for continued support, the commission will set a
monthly per-line support amount according to the following criteria.

(A) The initial monthly per-line support amounts for
each exchange must be equal to:

(i) the amount that the ILEC ETP was eligible to re-
ceive on December 31, 2023 for an ILEC ETP that receives support
from the THCUSP;

(it) the amount that the ILEC ETP was eligible to
receive on December 31, 2024 for an ILEC ETP that receives support
from the SRILEC USP and that has not filed a request in accordance
with subsection (g) of this section; or

(iii)  the new monthly per-line support amounts cal-
culated in accordance with subsection (g) of this section for an ILEC
ETP that has filed a request in accordance with subsection (g) of this
section.

(B) Initial monthly per-line support amounts for each
exchange must be reduced by the extent to which the disbursements
received by an ILEC ETP from the THCUSP or SRILEC USP in the
twelve month period ending with the most recently completed calendar
quarter prior to the filing of a petition in accordance with subsection
()(1) of this section are greater than 80% of the total amount of ex-
penses reflected in the summary of expenses filed in accordance with
subsection (f)(1)(C) of this section. In establishing any reductions to
the initial monthly per-line support amounts, the commission may con-

sider any appropriate factor, including the residential line density per
square mile of any affected exchanges.

(C) For each exchange with service supported by the
THCUSP, monthly per-line support must not exceed:

(i) the monthly per-line support that the ILEC ETP is
eligible to receive on December 31, 2023, if the petition is filed before
January 1, 2024;

(i) 75 percent of the monthly per-line support that
the ILEC ETP is eligible to receive on December 31, 2023, if the peti-
tion is filed on or after January 1, 2024, and before January 1, 2025;

(iii) 50 percent of the monthly per-line support the
ILEC ETP is eligible to receive on December 31, 2023, if the petition
is filed on or after January 1, 2025, and before January 1, 2026;

(iv) 25 percent of the monthly per-line support that
the ILEC ETP is eligible to receive on December 31, 2023, if the peti-
tion is filed on or after January 1, 2026, and before January 1, 2027; or

(v)  zero percent of the monthly per-line support that
the ILEC ETP is eligible to receive on December 31, 2023, if the peti-
tion is filed on or after January 1, 2027, and before January 1, 2028.

(D) For each exchange with service supported by the
SRILEC USP, monthly per-line support must not exceed:

(i) the monthly per-line support that the ILEC ETP is
eligible to receive on December 31, 2024, if the petition is filed before
January 1, 2025;

(it) 75 percent of the monthly per-line support that
the ILEC ETP is eligible to receive on December 31, 2024, if the peti-
tion is filed on or after January 1, 2025, and before January 1, 2026;

(iii) 50 percent of the monthly per-line support the
ILEC ETP is eligible to receive on December 31, 2024, if the petition
is filed on or after January 1, 2026, and before January 1, 2027,

(iv) 25 percent of the monthly per-line support that
the ILEC ETP is eligible to receive on December 31, 2024, if the peti-
tion is filed on or after January 1, 2027, and before January 1, 2028; or

(v)  zero percent of the monthly per-line support that
the ILEC ETP is eligible to receive on December 31, 2023, if the peti-
tion is filed on or after January 1, 2028, and before January 1, 2029.

(E) AnILEC ETP may only be awarded continued sup-
port for the provision of service in exchanges with service that is eligi-
ble for support from the THCUSP or SRILEC USP at the time of filing
of a petition in accordance with subsection (f)(1) of this section.

(F) Portability of support. The support amounts estab-
lished in accordance with this section are applicable to all ETPs and
are portable with the customer.

(f) Proceeding to Determine Financial Need and Amount of
Support.

(1) Petition to determine financial need. An ILEC ETP that
is subject to §26.403(f) or §26.404(g) of this title may petition the com-
mission to initiate a contested case proceeding to demonstrate that it has
a financial need for continued support for the provision of basic local
telecommunications service.

(A) An ILEC ETP that is subject to either §26.403(f)
or §26.404(g) of this title may only file one petition in accordance with
this subsection. A petition filed in accordance with this subsection must
include the information necessary to reach the determinations specified
in this subsection.
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(B) An ILEC ETP filing a petition in accordance with
this subsection must provide notice as required by the presiding offi-
cer in accordance with §22.55 of this title (relating to Notice in Other
Proceedings). At a minimum, notice must be published in the Texas
Register.

(C) A petition filed in accordance with this subsection
must include a summary of the following total Texas regulated ex-
penses and property categories, including supporting workpapers, at-
tributable to the ILEC ETP's exchanges with service supported by the
THCUSP or SRILEC USP during the twelve month period ending with
the most recently completed calendar quarter prior to the filing of the
petition:

(i) Plant-specific operations expense;

(i) Plant non-specific operations expense;
(iii) Customer operations expense;

(iv) Corporate operations expense;

(v) Depreciation and amortization expenses;
(vi)  Other operating expenses;

(vii) Total telecom plant in service;

(viii)  Total property held for future use; and
(ix) Total telecom plant under construction.

(D) A summary filed in accordance with this subsection
must be filed publicly. Workpapers filed in accordance with this sub-
section may be filed publicly or confidentially.

(E) Upon receipt of a petition in accordance with this
section, the commission will initiate a contested case proceeding to
determine whether the ILEC ETP has a financial need for continued
support under this section for the exchanges identified in the petition.
In the same proceeding, the commission will set a new monthly per-line
support amount for all exchanges served by the ILEC ETP.

(2) Issuance of final order on petition. The commission
will issue a final order in the proceeding not later than the 330th day
after the date the petition is filed with the commission. Until the com-
mission issues a final order on the proceeding, the ILEC ETP must con-
tinue to receive the total amount of support it was eligible to receive on
the date the ILEC ETP filed a petition under this subsection.

(3) Effect of final order. An ILEC ETP is not subject to
§26.403(f) or §26.404(g) of this title after the commission issues a final
order on the petition.

(4) Burden of proof. The ILEC ETP filing a petition in
accordance with this subsection must bear the burden of proof with
respect to all issues that are in the scope of the proceeding.

(g) De-averaging of the support received by ILEC ETPs from
the SRILEC USP. On or before January 1, 2017, an ILEC ETP filing
a petition in accordance with subsection (f)(1) of this section and that
receives support from the SRILEC USP may include in its petition
a request that the commission determine for each exchange served
by the ILEC ETP new monthly per-line support amounts that the
ILEC ETP will be eligible to receive on December 31, 2017. The
new monthly per-line support amounts will be calculated using the
following methodology.

(1) The commission will use per-line proxy support levels
based on the following ranges of average residential line density per
square mile within an individual exchange. These proxies are used
specifically for the purpose of de-averaging and do not indicate a pref-
erence that support at these levels be provided from the SRILEC USP.

Figure: 16 TAC §26.405(g)(1)

(2) Using the per-line proxy support amount levels set forth
in this subsection, the commission will create a benchmark support
amount for each exchange of a requesting ILEC ETP. The benchmark
support amount for each individual supported exchange of a company
or cooperative is calculated by multiplying the number of total eligible
lines as of December 31, 2016 served by the ILEC ETP within each ex-
change by the corresponding proxy support amount for that individual
exchange based on the average residential line density per square mile
of the exchange as of December 31, 2016.

(3) To the extent that the total sum of the benchmark sup-
port amounts for all of the supported exchanges of a company or coop-
erative is greater than or less than the targeted total support amount a
company or cooperative would be eligible to receive on December 31,
2017 as a result of the final order in Docket No. 41097, the benchmark
per-line support amount for each exchange must be proportionally re-
duced or increased by the same percentage amount so that the total
support amount a company or cooperative is eligible to receive on De-
cember 31, 2017, as a result of the final order in Docket No. 41097, is
unaffected by the de-averaging process.

(4) The per-line support amount that a company or coop-
erative is eligible to receive in a specific exchange on December 31,
2017, for purposes of a petition filed in accordance with subsection
()(1) of this section, is the per-line support amount for each exchange
determined through the de-averaging process set forth in this subsec-
tion.

(h) Reporting requirements. An ILEC ETP that receives sup-
port in accordance with this section is subject to the reporting require-
ments prescribed by §26.403(g) or §26.404(h) of this title.

(i) Additional Financial Assistance. Nothing in this section
prohibits an ILEC or a cooperative that is not an electing company un-
der Chapter 58, 59, or 65 of PURA to apply for Additional Financial
Assistance in accordance with §26.408 of this title (relating to Addi-
tional Financial Assistance (AFA)).

(j) Service to be supported. The services to be supported in
accordance with the section are subject to the same definitions and lim-
itations as those prescribed by §26.403(d) and §26.404(d) of this title,
in addition to any limitation ordered by the commission in a contested
case proceeding.

(k) Expiration of support to an ILEC ETP. On December 31,
2024, support to an ILEC ETP or cooperative must be reduced to zero
percent of the amount of support that the company is eligible to receive
on that date if the following conditions are met:

(1) The support to the ILEC ETP or cooperative has been
reduced to 25 percent of the amount of support the ILEC ETP or coop-
erative was eligible to receive before December 31, 2022; and

(2) The ILEC ETP or cooperative has not submitted a pe-
tition under subsection (f)(1) of this section.

(1) Relinquishment of support. An ETP may file a notice with
the commission of the ETP's relinquishment of the support it is entitled
to receive under this subchapter.

(1) After notice by the provider, the commission will notify
the TUSF administrator of the relinquishment and require the TUSF
administrator to terminate support to the provider.

(2) If the commission does not notify the TUSF adminis-
trator before 90 days of the date the ETP filed the notice with the com-
mission, the ETP may stop receiving support 90 days from the date the
ETP filed notice with the commission.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304451

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER Q. 9-1-1 ISSUES
16 TAC §26.433

The amendment is adopted generally under PURA §14.002,
which provides the commission with the authority to make adopt
and enforce rules reasonably required in the exercise of its
powers and jurisdiction; PURA §52.001(b)(1) which requires
that commission rules, policies and principles be formulated
and applied to protect the public interest; and PURA §52.002
which grants the commission exclusive original jurisdiction over
the business and property of a telecommunications utility in the
State of Texas.

Cross reference to statutes: Public Utility Regulatory Act
§§14.002; 12.252, 14.052, 15.021- 15.0233, 15.051, 16.051,
17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158,
51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051,
52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154,
52.207, 52.251, 52.256, 53.101-53.113, 54.101-54.105,
54.151-54.159, 54.251, 54.259, 54.260, 54.261, 55.001, 55.002,
55.008, 55.015, 55.024, 55.201-55.204, 55.253, 55.301-
55.308, 56.001, 56.002, 56.023, 56.024, 56.032, 56.156,
58.024, 58.051, 58.051-58.063,58.061, 59.024, 60.021, 60.022,
60.023, 60.122, 60.124, 60.125, 64.001, 64.004, 64.051,
64.052, 64.053, 64.101-64.102, 64.151-64.158, 65.002, 65.004,
65.102; Texas Business and Commerce Code §304.055; and
Texas Government Code §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304452

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: December 21, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-7322

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 39. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS

CHAPTER 850. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS
SUBCHAPTER E. PROCUREMENT AND
PROCUREMENT BID PROTEST PROCEDURES
22 TAC §850.221

The Texas Board of Professional Geoscientists (TBPG) adopts
new Subchapter E and new rule §850.221 Procurement and
Procurement Bid Protest Procedures to 22 Texas Administrative
Code Chapter 850. This new rule is adopted as published in the
October 20, 2023, issue of the Texas Register (48 TexReg 6170)
and will not be republished.

The adopted new Subchapter E and new rule §850.221 align
with Texas Government Code §2155.076, each state agency, by
rule, "shall develop and adopt protest procedures for resolving
vendor protests relating to purchasing issues. An agency's rules
must be consistent with the [Comptroller's] rules."

No public comments were received regarding the proposal.

This section is adopted under the Texas Geoscience Practice
Act, Texas Occupations Code §1002.151, which authorizes the
Board to adopt and enforce all rules consistent with the Act as
necessary for the performance of its duties. The rule is adopted
pursuant to Texas Government Code section 2155.075, which
requires the agency to adopt rules relating to bid protest proce-
dures in purchasing.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 4,

2023.

TRD-202304478

Rene Truan

Executive Director

Texas Board of Professional Geoscientists
Effective date: December 24, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 936-4428

¢ ¢ ¢

CHAPTER 851. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS LICENSING
AND ENFORCEMENT RULES

SUBCHAPTER B. P.G. LICENSING, FIRM
REGISTRATION, AND GIT CERTIFICATION

22 TAC §851.22

The Texas Board of Professional Geoscientists (TBPG) adopts
an amendment to 22 TAC §851.22 Waivers and Substitutions:
Policy, Procedures, and Criteria. This amendment is adopted as
published in the October 13, 2023, issue of the Texas Register
(48 TexReg 5949) and will not be republished.
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The adopted amendment to 22 TAC §851.22 would eliminate an
unnecessary barrier to possible licensure. The adopted amend-
ment would also allow the person who failed an exam to apply
for a waiver of the exam after five years have passed since the
applicant last failed the exam. Five years offers an applicant suf-
ficient time to gain further education and experience that would
possibly qualify the person to become licensed without the need
to take the exam the applicant previously failed.

No public comments were received regarding the proposal.

This amendment is authorized by the Texas Geoscience Prac-
tice Act, Texas Occupations Code §1002.151, which authorizes
the Board to adopt and enforce all rules and regulations consis-
tent with the Act as necessary for the performance of its duties,
and the regulation of the practice of geoscience in this state; and
§1002.259, which authorizes the Board to waive any require-
ment for licensure except for the payment of required fees.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 4,
2023.

TRD-202304476

Rene Truan

Executive Director

Texas Board of Professional Geoscientists
Effective date: December 24, 2023

Proposal publication date: October 13, 2023

For further information, please call: (512) 936-4428

¢ 14 ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts amendments to Title 30 Texas
Administrative Code (TAC) §§114.1, 114.2, 114.50, 114.53, and
114.309.

Amended §§114.2, 114.50, and 114.309 are adopted without
changes to the proposed text as published in the June 16, 2023,
issue of the Texas Register (48 TexReg 3174) and, therefore, will
not be republished. Amended §114.1 and §114.53 are adopted
with changes to the proposed text and, therefore, will be repub-
lished.

Amended §§114.1, 114.2, 114.50, 114.53, and 114.309 will be
submitted to the United States Environmental Protection Agency
(EPA) as a revision to the State Implementation Plan (SIP).

Background and Summary of the Factual Basis for the Adopted
Rules

On October 7, 2022, the EPA published its reclassification of
Bexar County from marginal to moderate nonattainment for the
2015 eight-hour ozone National Ambient Air Quality Standard
(NAAQS), effective November 7, 2022 (87 Federal Register (FR)

60897). Bexar County is subject to the moderate nonattain-
ment requirements in federal Clean Air Act (FCAA), §182(b).
The FCAA and 40 Code of Federal Regulations (CFR) Part 51,
as amended, require a basic vehicle emissions inspection and
maintenance (I/M) program in ozone nonattainment areas clas-
sified as moderate, so the state must implement an I/M program
in Bexar County. Rulemaking is required to implement I/M and
set the testing fee applicable in Bexar County, and a SIP revi-
sion is required to incorporate a Bexar County I/M program into
the SIP. The rulemaking and SIP revision were due to the EPA
by January 1, 2023, and implementation of the I/M program in
Bexar County is required by November 7, 2026.

Also on October 7, 2022, the EPA published its reclassification
of the 10-county Dallas-Fort Worth (DFW) area from serious to
severe nonattainment for the 2008 eight-hour ozone NAAQS, ef-
fective November 7, 2022 (87 FR 60926). Beginning one year af-
ter reclassification to severe, participation in the federal reformu-
lated gasoline (RFG) program is required in the 10-county DFW
nonattainment area. RFG is gasoline that is blended to burn
more cleanly than conventional gasoline to reduce smog-form-
ing and toxic pollutants. In RFG-covered areas, the sale of gaso-
line that the EPA has not certified as reformulated is prohibited.
Collin, Dallas, Denton, and Tarrant Counties are already covered
under the federal RFG rules because they opted into the pro-
gram effective January 1, 1995 under the 1979 one-hour ozone
NAAQS (57 FR 46316, October 8, 1992).

Ellis, Johnson, Kaufman, Parker, Rockwall, and Wise Counties
are currently subject to the state low Reid Vapor Pressure (RVP)
rules in Chapter 114, Subchapter H, Division 1, but on Novem-
ber 7, 2023 they will be subject to the federal RFG program. To
avoid overlapping applicability between the state RVP rules and
the federal RFG program for those six counties, this rulemaking
adoption removes these counties from the state low RVP pro-
gram.

During the 2019 Quadrennial review of Chapter 114, staff identi-
fied definitions that are no longer necessary. The obsolete defi-
nitions were associated with repealed agency programs and are
not used in or applicable to current rules in Chapter 114. The
adopted revisions remove these obsolete definitions.

Demonstrating Noninterference under Federal Clean Air Act,
§110(1)

Under FCAA, §110(l), the EPA cannot approve a SIP revision
if it would interfere with attainment of the NAAQS, reasonable
further progress toward attainment, or any other applicable re-
quirement of the FCAA. The commission provides the following
information to demonstrate why the adopted changes to the I/M
program rules and low RVP requirements in Chapter 114 will not:
negatively impact the status of the state's progress towards at-
tainment, interfere with control measures, or prevent reasonable
further progress toward attainment of the ozone NAAQS.

The adopted amendments to Chapter 114 revise 30 TAC Chap-
ter 114, Subchapters A and C to add program-related defini-
tions, identify vehicles in Bexar County that will be subject to
vehicle emissions inspections, require emissions inspection sta-
tions in Bexar County to offer the on-board diagnostics (OBD)
test approved by the EPA, and establish the maximum fee that
Bexar County emissions inspection stations may charge for the
OBD test. Additional details regarding the adopted Bexar County
I/M program are discussed in the Bexar County I/M SIP revi-
sion (Project No. 2022-027-SIP-NR), adopted concurrently with
this rulemaking. These amendments do not affect the EPA-
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approved I/M program requirements for other areas, and the
adopted requirements for the Bexar County I/M program meet
EPA requirements for implementing an I/M program for moder-
ate ozone nonattainment areas. Therefore, the adopted rule-
making will not negatively impact the state's progress towards
attainment of the 2008 and 2015 eight-hour ozone NAAQS.

The adopted amendments to Chapter 114 also modify adminis-
trative aspects of 30 TAC Chapter 114, Subchapter H to remove
Ellis, Johnson, Kaufman, Parker, Rockwall, and Wise Counties
from the list of affected counties required to comply with the
state's low RVP control requirements. The removal of these six
counties from the state low RVP program will not interfere with
attainment or maintenance of the NAAQS for the DFW area due
to implementation of federal RFG requirements, which are more
stringent than the state rules. The Chapter 114 low RVP pro-
gram requires a maximum gasoline RVP of no greater than 7.8
pounds per square inch (psi) and has a seasonal applicability,
the specific time period of the summer ozone season. The fed-
eral RFG program controls more components of gasoline as well
as requiring a lower RVP for gasoline and has no seasonal limita-
tions. The adopted revisions will not negatively impact the state's
progress towards attainment of the 2008 and 2015 eight-hour
ozone NAAQS.

Section by Section Discussion

The amendments to Chapter 114 revise 30 TAC Chapter 114,
Subchapters A and C to repeal obsolete definitions and revise
the I/M program rules to provide for implementation of the Bexar
County program. The amendments also revise 30 TAC Chapter
114, Subchapter H to remove Ellis, Johnson, Kaufman, Parker,
Rockwall, and Wise Counties from the list of affected counties
required to comply with the state's low RVP control requirements.

The commission also adopts non-substantive changes to update
the rules in accordance with current Texas Register style and
format requirements, improve readability, establish consistency
in the rules, remove outdated definitions identified during the
Quadrennial review, and conform to the standards in the Texas
Legislative Council Drafting Manual, September 2020. These
non-substantive changes are not intended to alter the existing
rule requirements in any way and may not be specifically dis-
cussed in this preamble.

Subchapter A: Definitions
§114.1. Definitions

The revisions remove obsolete definitions in this section that
were identified during the 2019 Quadrennial review of Chapter
114 and have been reaffirmed by staff as no longer necessary
and updated the mail code in the Texas Inspection and Main-
tenance State Implementation Plan definition to MC 206 from
MC 166 as included in the proposed rulemaking. The obsolete
definitions were associated with repealed agency programs and
are not used in or applicable to current rules in Chapter 114.
The definitions removed are: Heavy-duty vehicle, Inherently low
emission vehicle, Light-duty vehicle, Loaded mode inspection
and maintenance test, Low emission vehicle, Mass transit au-
thority, Reformulated gasoline, Tier | federal emission standards,
Ultra low emission vehicle, and Zero emission vehicle. The re-
maining definitions are renumbered as appropriate.

§114.2. Inspection and Maintenance Definitions

The revisions add new language under the definition for Program
area in §114.2(10) to reflect that the new Bexar County program
area consists of Bexar County.

Subchapter C: Vehicle Inspection and Maintenance; Low Income
Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle Re-
tirement Program; and Early Action Compact Counties

Division 1: Vehicle Inspection and Maintenance
§114.50. Vehicle Emissions Inspection Requirements

The revisions to §114.50(a) add new paragraph (5) to specify the
program start dates, specify the model year vehicles in the Bexar
County program area to be tested, and that all vehicle emissions
testing stations must offer OBD tests. The new subparagraph
(A) requires all Bexar County vehicles subject to I/M program
requirements to receive the EPA-approved OBD test beginning
November 1, 2026. The new subparagraph (B) requires all ve-
hicle emissions inspection stations in the Bexar County program
area to offer the OBD test.

The revisions to §114.50(b) amend paragraphs (1), (3), and (6)
by adding the Bexar County program area to the list of program
areas subject to the control requirements of the subsection.

§114.53. Inspection and Maintenance Fees

The revision to §114.53(a) adds a new paragraph (4) to
establish the maximum fee of $18.50 that Bexar County
program area emissions inspection stations may charge
for the OBD test. In 2020, TCEQ commissioned a study
to help prepare for the future implementation of an I/M
program in Bexar County. The Bexar County Inspec-
tion and Maintenance Program Study Final Report (Bexar
County I/M Study) is available at https://wayback.archive-
it.org/414/20210528194434/https://www.tceq.texas.gov/as-
sets/public/implementation/air/ms/IM/2020%20Bexar%20Coun-
ty%20IM%20Prog%20Study%20Report.pdf. The Bexar County
I’M Study recommended a fee between $18 and $22. The
Commission adopts a fee of $18.50, as the Commission finds
that this amount is comparable to the existing OBD fee in the
Houston-Galveston-Brazoria and Dallas-Fort Worth program
areas, and this amount is also consistent with the Bexar County
I/M Study's recommendation. The revision does not include
provisions for the Bexar County program area to participate
in the Low Income Vehicle Repair Assistance, Retrofit, and
Accelerated Vehicle Retirement Program (LIRAP), which has
not been funded since 2017 and all participating counties have
opted out of the LIRAP. If TCEQ is reappropriated funding in
the future to implement LIRAP or a similar program, TCEQ will
initiate rulemaking to designate that Bexar County is eligible to
participate effective upon the start date of the I/M program. The
revision to §114.53(d)(4) adds a new paragraph that requires
affected vehicle owners to remit $2.50 to the Department of
Motor Vehicles (DMV) or county tax assessor-collector at the
time of annual vehicle registration as part of the vehicle emis-
sions inspection fee to cover the costs to implement, maintain,
administer, and enforce the required vehicle I/M program in
Bexar County.

Subchapter H: Low Emission Fuels
Division 1: Gasoline Volatility
§114.309. Affected Counties

The revisions remove Ellis, Johnson, Kaufman, Parker, Rock-
wall, and Wise Counties from the list of affected counties
required to comply with the state's low RVP control require-
ments. These six counties are subject to the federal RFG
program as of November 7, 2023, prior to the anticipated
effective date of this rulemaking, if adopted. Federal RFG
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program requirements are more stringent, and exempting these
counties from the state low-RVP rules eliminates unnecessary
overlapping state requirements.

Final Regulatory Impact Determination

The commission reviewed the adopted rulemaking considering
the regulatory impact analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the adopted rule-
making does not meet the definition of a "Major Environmental
Rule" as defined in that statute, and in addition, if it did meet the
definition, will not be subject to the requirement to prepare a reg-
ulatory impact analysis. A "Major Environmental Rule" means a
rule, the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure,
and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. Additionally, the adopted rulemaking does not meet
any of the four applicability criteria for requiring a regulatory im-
pact analysis for a major environmental rule, which are listed in
Tex. Gov't Code Ann., §2001.0225(a). Tex. Gov't Code Ann.,
§2001.0225 applies only to a major environmental rule, the re-
sult of which is to: 1) exceed a standard set by federal law, un-
less the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law.

The adopted rulemaking's purpose is to implement the required
vehicle I/M program in Bexar County and to remove certain coun-
ties in the DFW area from the state low RVP program since they
will be subject to the federal RFG rules as of November 7, 2023.
These changes are necessary to comply with federal require-
ments for the implementation of vehicle I/M programs required
by 42 United States Code (U.S.C.) §7511a(a), FCAA, §182(b)
for the Bexar County 2015 eight-hour ozone nonattainment area
and to remove counties in the DFW 2008 eight-hour ozone se-
vere nonattainment area from the state low RVP program that
will become subject to requirements for RFG as required by 42
U.S.C. §7545, FCAA, §211(k)(10)(D). The requirement to imple-
ment and enforce vehicle I/M programs is specifically required for
certain nonattainment areas by the FCAA, and the adopted revi-
sions to 30 TAC Chapter 114 are anticipated to be used as a con-
trol strategy for demonstrating attainment of the 2015 eight-hour
ozone NAAQS upon implementation of the program in the Bexar
County area.

The adopted rulemaking implements requirements of 42 U.S.C.
§7410, FCAA, §110, which requires states to adopt a SIP that
provides for the implementation, maintenance, and enforcement
of the NAAQS in each air quality control region of the state;
as well as the removal of counties from the existing state low
RVP program that will become subject to the requirements of
the 42 U.S.C. §7545, FCAA, §211(k)(10)(D), as discussed else-
where in this preamble. While 42 U.S.C. §7410, FCAA, §110
generally does not require specific programs, methods, or re-
ductions in order to meet the standard, vehicle I/M programs
are specifically required by the FCAA, as are the requirements
for federal RFG for severe ozone nonattainment areas. The
SIP must also include enforceable emission limitations and other
control measures, means, or techniques (including economic in-
centives such as fees, marketable permits, and auctions of emis-

sions rights), as well as schedules and timetables for compli-
ance as may be necessary or appropriate to meet the appli-
cable requirements of the FCAA. The provisions of the FCAA
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order
to meet the NAAQS, and when programs are specifically re-
quired, states may implement them with flexibility allowed under
the statute and EPA rules. This flexibility allows states, affected
industry, and the public to collaborate on the best methods for
attaining the NAAQS for the specific regions in the state. Even
though the FCAA allows states to develop their own programs,
this flexibility does not relieve a state from developing a pro-
gram that meets the requirements of 42 U.S.C. §7410, FCAA,
§110; nor does it allow states to ignore specific requirements of
the FCAA. States are not free to ignore the requirements of 42
U.S.C. §7410, FCAA, §110 and must develop programs to as-
sure that their contributions to nonattainment areas are reduced
so that these areas can be brought into attainment on the sched-
ule prescribed by the FCAA.

If a state does not comply with its obligations under 42 U.S.C.,
§7410, FCAA, §110 to submit SIPs that comply with the require-
ments of the FCAA, states are subject to discretionary sanctions
under 42 U.S.C., §7410(m), FCAA, §110(m) or mandatory sanc-
tions under 42 U.S.C., §7509, FCAA, §179 as well as the impo-
sition of a FIP under 42 U.S.C., §7410, FCAA, §110(c).

As discussed earlier in this preamble, states are required to
adopt SIPs with enforceable emission limitations and other con-
trol measures, means, or techniques, as well as schedules and
timetables for compliance, as may be necessary or appropriate
to meet the applicable requirements of the FCAA. As discussed
in the FISCAL NOTE portion of the preamble to the proposed
rule, the adopted rules are not anticipated to add any significant
additional costs to affected individuals or businesses beyond
what is necessary to attain the 2015 eight-hour ozone NAAQS,
comply with the specific requirements for vehicle I/M programs,
or 42 U.S.C. §7545, FCAA, §211(k)(10)(D) on the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. No comments were received.

The requirement to provide a fiscal analysis of regulations in the
Texas Government Code was amended by Senate Bill (SB) 633
during the 75th Legislative Session. The intent of SB 633 was to
require agencies to conduct a regulatory impact analysis of ex-
traordinary rules. These are identified in the statutory language
as major environmental rules that will have a material adverse
impact and will exceed a requirement of state law, federal law,
or a delegated federal program, or are adopted solely under the
general powers of the agency. With the understanding that this
requirement will seldom apply, the commission provided a cost
estimate for SB 633 that concluded "based on an assessment of
rules adopted by the agency in the past, it is not anticipated that
the bill will have significant fiscal implications for the agency due
to its limited application." The commission also noted that the
number of rules that would require assessment under the pro-
visions of the bill was not large. This conclusion was based, in
part, on the criteria set forth in the bill that exempted rules from
the full analysis unless the rule was a major environmental rule
that exceeds a federal law.

As discussed earlier in this preamble, the FCAA does not al-
ways require specific programs, methods, or reductions in or-
der to meet the NAAQS, but vehicle I/M programs are specifi-
cally required by the FCAA for moderate nonattainment areas,

48 TexReg 7576 December 15, 2023 Texas Register



as are the requirements for federal RFG for severe ozone nonat-
tainment areas; thus, states must develop programs for each
nonattainment area to help ensure that those areas will meet
the required attainment deadlines and comply with EPA require-
ments for vehicle I/M programs and the federal RFG program.
Because of the ongoing need to meet federal requirements, the
commission routinely proposes and adopts rules incorporating
or designed to satisfy specific federal requirements. The legis-
lature is presumed to understand this federal scheme. If each
rule proposed by the commission to meet a federal requirement
was considered to be a major environmental rule that exceeds
federal law, then each of those rules would require the full regu-
latory impact analysis (RIA) contemplated by SB 633. Requiring
a full RIA for all federally required rules is inconsistent with the
conclusions reached by the commission in its cost estimate and
by the Legislative Budget Board (LBB) in its fiscal notes. Since
the legislature is presumed to understand the fiscal impacts of
the bills it passes, and that presumption is based on informa-
tion provided by state agencies and the LBB, then the intent of
SB 633 is presumed to only to require the full RIA for rules that
are extraordinary in nature. While the adopted rules may have a
broad impact, that impact is no greater than is necessary or ap-
propriate to meet the requirements of the FCAA and creates no
additional impacts since the rules do not impose burdens greater
than required to demonstrate attainment of the 2015 eight-hour
ozone NAAQS and comply with the requirements for vehicle I/M
programs and the federal RFG program as discussed elsewhere
in this preamble.

For these reasons, the adopted rules fall under the exception
in Texas Government Code, §2001.0225(a), because they are
required by, and do not exceed, federal law. The commission
has consistently applied this construction to its rules since this
statute was enacted in 1997. Since that time, the legislature
has revised the Texas Government Code, but left this provision
substantially unamended. It is presumed that "when an agency
interpretation is in effect at the time the legislature amends the
laws without making substantial change in the statute, the legis-
lature is deemed to have accepted the agency's interpretation.”
(Central Power & Light Co. v. Sharp, 919 S.W.2d 485, 489
(Tex. App. Austin 1995), writ denied with per curiam opinion re-
specting another issue, 960 S.W.2d 617 (Tex. 1997); Bullock v.
Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. Austin 1990,
no writ). Cf. Humble Oil & Refining Co. v. Calvert, 414 S.W.2d
172 (Tex. 1967); Dudney v. State Farm Mut. Auto Ins. Co.,
9 S.W.3d 884, 893 (Tex. App. Austin 2000); Southwestern Life
Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 2000,
pet. denied); and Coastal Indust. Water Auth. v. Trinity Port-
land Cement Div., 563 S.W.2d 916 (Tex. 1978).) The commis-
sion's interpretation of the RIA requirements is also supported
by a change made to the Texas Administrative Procedure Act
(APA) by the legislature in 1999. In an attempt to limit the num-
ber of rule challenges based upon APA requirements, the leg-
islature clarified that state agencies are required to meet these
sections of the APA against the standard of "substantial com-
pliance" (Texas Government Code, §2001.035). The legislature
specifically identified Texas Government Code, §2001.0225 as
subject to this standard.

As discussed in this analysis and elsewhere in this preamble, the
commission has substantially complied with the requirements of
Texas Government Code, §2001.0225. The adopted rules im-
plement the requirements of the FCAA as discussed in this anal-
ysis and elsewhere in this preamble. The adopted rules were de-
termined to comply with requirements for vehicle I/M programs

and federal RFG requirements and will not exceed any stan-
dard set by state or federal law. These adopted rules are not
an express requirement of state law. The adopted rules do not
exceed a requirement of a delegation agreement or a contract
between state and federal government, as the rules, if adopted
by the commission and approved by EPA, will become federal
law as part of the approved SIP required by 42 U.S.C., §7410,
FCAA, §110. The adopted rules were not developed solely un-
der the general powers of the agency but are authorized by spe-
cific sections of Texas Health and Safety Code (THSC), Chapter
382 (also known as the Texas Clean Air Act), and the Texas Wa-
ter Code, which are cited in the STATUTORY AUTHORITY sec-
tion of this preamble, including THSC, §§382.011, 382.012, and
382.017. Therefore, this rulemaking adoption is not subject to
the regulatory analysis provisions of Texas Government Code,
§2001.0225(b).

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. No comments were received.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), taking means a
governmental action that affects private real property, in whole or
in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article I, Texas Con-
stitution; or a governmental action that affects an owner's private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner's right to the property that would oth-
erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25% in the market
value of the affected private real property, determined by com-
paring the market value of the property as if the governmental
action is not in effect and the market value of the property deter-
mined as if the governmental action is in effect.

The commission completed a takings impact analysis for the
adopted rulemaking action under the Texas Government Code,
Chapter 2007. The primary purpose of this adopted rulemaking,
as discussed elsewhere in this preamble, is to meet federal re-
quirements for the implementation of vehicle I/M programs and
removal of the six specified counties from the state low RVP pro-
gram since they will become subject to the federal RFG program
one year after reclassification to severe for the 2008 eight-hour
ozone NAAQS. Therefore, Chapter 2007 does not apply to this
adopted rulemaking because it is an action reasonably taken
to fulfill an obligation mandated by federal law, as provided by
Texas Government Code, §2007.003(b)(4).

As discussed elsewhere in this preamble, the adopted rulemak-
ing implements requirements of the FCAA, 42 U.S.C., §7410,
FCAA, §110 which requires states to adopt a SIP that provides
for the implementation, maintenance, and enforcement of the
NAAQS in each air quality control region of the state. While 42
U.S.C., §7410, FCAA, §110 generally does not require specific
programs, methods, or reductions in order to meet the standard,
vehicle I/M programs and federal RFG are specifically required
by the FCAA. The SIP must include enforceable emission limita-
tions and other control measures, means, or techniques (includ-
ing economic incentives such as fees, marketable permits, and
auctions of emissions rights), as well as schedules and timeta-
bles for compliance as may be necessary or appropriate to meet
the applicable requirements of the FCAA. The provisions of the
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FCAA recognize that states are in the best position to deter-
mine what programs and controls are necessary or appropriate
in order to meet the NAAQS. This flexibility allows states, af-
fected industry, and the public, to collaborate on the best meth-
ods for attaining the NAAQS for the specific regions in the state.
Even though the FCAA allows states to develop their own pro-
grams, this flexibility does not relieve a state from developing
a program that meets the requirements of 42 U.S.C., §7410,
FCAA, §110. States are not free to ignore the requirements of
42 U.S.C., §7410, FCAA, §110 and must develop programs to
assure that nonattainment areas can be brought into attainment
on the schedule prescribed by the FCAA.

States are required to adopt SIPs with enforceable emission lim-
itations and other control measures, means, or techniques, as
well as schedules and timetables for compliance, as may be
necessary or appropriate to meet the applicable requirements
of the FCAA. If a state does not comply with its obligations un-
der 42 U.S.C., §7410, FCAA, §110 to submit SIPs that meet the
requirements of the FCAA, states are subject to discretionary
sanctions under 42 U.S.C., §7410(m) or mandatory sanctions
under 42 U.S.C., §7509, FCAA, §179; as well as the imposition
of a FIP under 42 U.S.C., §7410, FCAA, §110(c).

The adopted rulemaking will not create any additional burden on
private real property beyond what is required under federal law,
as the rules, if adopted by the commission and approved by EPA,
will become federal law as part of the approved SIP required by
42 U.S.C., §7410, FCAA, §110. The rules will not affect private
real property in a manner that would require compensation to
private real property owners under the United States Constitution
or the Texas Constitution. The adopted rulemaking will not affect
private real property in a manner that restricts or limits an owner's
right to the property that would otherwise exist in the absence
of the governmental action. Therefore, the adopted rulemaking
will not cause a taking under Texas Government Code, Chapter
2007. For these reasons, Texas Government Code, Chapter
2007 does not apply to this adopted rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found the
rulemaking is identified in the Coastal Coordination Act Imple-
mentation Rules, 31 TAC §29.11(b)(2) relating to rules subject
to the Coastal Management Program, and will, therefore, require
that goals and policies of the Texas Coastal Management Pro-
gram (CMP) be considered during the rulemaking process.

Note: §505.11(b)(2) applies only to air pollutant emissions,
on-site sewage disposal systems, and underground storage
tanks. §505.11(b)(4) applies to all other actions. The commis-
sion reviewed this rulemaking for consistency with the CMP
goals and policies in accordance with the regulations of the
Coastal Coordination Advisory Committee and determined that
the rulemaking will not affect any coastal natural resource areas
because the rules only affect counties outside the CMP area
and is, therefore, consistent with CMP goals and policies.

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the CMP.

Public Comment

The commission offered a public hearing on July 6, 2023 at 7:00
p.m. in Arlington, Texas for the state RVP program, but no atten-
dees registered to make comments on the record, so the public
hearing was not opened. The commission held a public hearing

on July 13, 2023 at 7:00 p.m. for the Bexar County I/M pro-
gram in San Antonio, Texas, and testimony was received and
transcribed for the record. The comment period closed on July
17, 2023. No comments were received regarding the removal
of the six DFW area counties from the state low RVP program.
Oral and/or written comments on the Bexar County I/M program
proposal were received from the following: Alamo Area Coun-
cil of Governments (AACOG); EPA Region 6; Official Inspection
Station (OIS); Rema Investment Group, LLC (RIE); San Anto-
nio Auto Service, LLC (SAAS); Texas State Inspection Asso-
ciation (TSIA); and 16 individuals. After the comment period
closed, Texas Department of Public Safety (DPS) submitted a
letter to TCEQ regarding the timeline for Bexar County vehicle
emissions inspection implementation, which was added to the
comments received for commission consideration on this SIP re-
vision. Comments were received concerning the maximum fees
set for individual emissions inspections in Bexar County as well
as the other I/M counties in Texas. Comments were also re-
ceived concerning the timing of the proposed start of the I/M
program in Bexar County, TCEQ's outreach efforts associated
with implementing I/M in Bexar County, and the end of the state's
safety inspection program.

Response to Comments
Comment

RIE, SAAS, and two individuals stated that they were in sup-
port of the proposal to implement I/M in Bexar County. AACOG
expressed thanks to the TCEQ for holding the public hearing
in San Antonio to provide residents an opportunity to testify on
the proposal. OIS offered that committee hearings should not be
timed or censored and commented that the rule comment period
should be extended to allow DPS to hold information meetings in
which inspectors and automotive store owners may participate.

Response

The commission appreciates support for the proposed rule-
making and public hearing. The commission complied with all
applicable public notice and rulemaking requirements for this
rulemaking: (Texas Government Code, Subchapter B, Chapter
2001; Texas Clean Air Act, THSC, §382.017; Texas Water
Code, §5.103; 30 TAC Chapter 20; and 40 CFR §51.102). The
comment period lasted for 45 days, longer than the required
30 days. The commission applied a time limit for providing oral
testimony at its July 13, 2023 public hearing to allow as many
potential attendees to participate as possible. No word limit
was applied to written comments, which were accepted during
the entire 45-day comment period. DPS's outreach efforts are
beyond the scope this rulemaking. No changes were made in
response to this comment.

Comment

AACOG commented that because San Antonio is a poor city,
elected officials are concerned about the impact the emissions
inspection fee will have on residents. AACOG thanked TCEQ
for including Bexar County elected officials in its outreach efforts
and for listening to their concerns.

OIS commented that industry representatives should be notified
about information meetings and allowed to provide input. OIS
pointed out that the public information meetings held during de-
velopment of the proposed rulemaking were scheduled for the
middle of the workday and were poorly attended by shop own-
ers. OIS noted that no in-person townhall meetings were offered,
which was part of the process for previous I/M implementation.
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Without in-person townhall meetings, OIS stated, industry rep-
resentatives are unable to participate in an open dialogue on
the topic or to provide input, and elected officials do not have
the opportunity to hear their input. Not providing an opportunity
for elected officials to hear industry's perspective allows them to
conclude that industry is supportive of the plan.

Response

The commission appreciates the support for its outreach efforts
related to this rulemaking as well the comments suggesting ad-
ditional outreach. For this rulemaking, the commission was re-
quired to offer a public hearing, which it did on July 13, 2023.
Prior to that hearing, TCEQ provided information on I/M imple-
mentation in Bexar County at meetings held throughout devel-
opment of this rulemaking. TCEQ presented on I/M implemen-
tation planning at a San Antonio Air Quality Technical Informa-
tion Meeting on August 16, 2021, which was open to the public,
and again at a November 8, 2022 meeting of the TSIA. TCEQ
then held a public information meeting on January 17, 2023 that
was targeted at Bexar County stakeholders. For that meeting,
TCEQ contacted area elected officials, TSIA, Texas Clean Air
Working Group, regional planning authorities in all of the areas
in the state that implement I/M, the Bexar County Environmental
Services Department, and the City of San Antonio Metropolitan
Health District to invite their representatives to the meeting. Ad-
ditionally, notice of the meeting was distributed as a bulletin to
inspection machines statewide and shared through GovDelivery,
TCEQ's Public Information Meeting on the Expansion of Vehi-
cle Inspection and Maintenance (I/M) to Bexar County webpage,
which was created for the meeting, and the events calendar on
the TCEQ's homepage. The public information meeting was held
virtually to maximize attendance, and time was set aside to re-
ceive input and questions from attendees.

No changes were made in response to this comment.
Comment

AACOG, SAAS, OIS, TSIA, REI, and 13 individuals provided in-
put on the maximum fees set for individual emissions inspec-
tions in Texas, with OIS and one individual providing similar in-
put in written comments and oral testimony at the public hearing.
AACOG, TSIA, OIS, and four individuals specifically commented
on the proposed maximum fee of $11.50 for Bexar County, with
AACOG commenting that the low fee is welcome because it
will provide relief for the area's low-income drivers. TSIA, OIS,
and the four individuals commented that the proposed fee for
Bexar County is too low. Three individuals commented that they
owned inspections stations that would close if the fee were not
increased. One individual stated they were a station owner in a
neighboring county and, though they were unsure whether they
would be part of the program, they would not consider conduct-
ing emissions inspections if the maximum fee were $11.50.

RIE, SAAS, OIS, TSIA, and 13 individuals commented on the
I/M fee in general, all stating that the maximum fee should be
increased, and RIE, SAAS, TSIA, and nine of those individuals
recommended fees ranging from $22 to $40. OIS, TSIA, and
nine individuals expressed concern that the proposed maximum
inspection fee will not cover the costs associated with conducting
the inspections. One individual commented that the previous
TCEQ inspection fee survey indicated that the current fee rates
are inadequate. The same individual indicated they participated
in multiple inspection fee surveys and claimed that Texas has the
lowest inspection fee in the United States.

OIS and two individuals commented on the consequences of
not setting an adequate fee for emissions inspections in Texas.
OIS and one individual warned that stations would stop offering
inspections, which would lead to longer wait times and frustrated
vehicle owners. One individual went on to describe a scenario in
which inspection stations close on January 1, 2025, the end date
for state vehicle safety inspections, and the long lines and angry
vehicle owners result in negative media coverage holding TCEQ
accountable for the situation. The individual indicated that the
described outcome can be avoided by increasing the emissions
inspection fee for all counties in the I/M program.

Response

The commission adopts a maximum vehicle emissions in-
spection fee of $18.50 for the Bexar County I/M program.
This amount was changed from the proposed fee of $11.50.
The adopted fee of $18.50 for Bexar County is compa-
rable to the maximum OBD fee of $18.50 for the Hous-
ton-Galveston-Brazoria (HGB) and Dallas-Fort-Worth (DFW)
program areas. This amount is also consistent with the
Bexar County I/M Study that recommended an OBD fee
for all program areas between $18 and $22. The Bexar
County I/M Study is available at: https://wayback.archive-
it.org/414/20210528194434/https://www.tceq.texas.gov/as-
sets/public/implementation/air/ms/IM/2020%20Bexar%20Coun-
ty%20IM%20Prog%20Study%20Report.pdf.

Under THSC, §382.202(f), the commission is required to review
the vehicle emissions fee for the I/M program every two years.
The next fee study is planned for Fiscal Year 2024. The up-
coming study will include a review of changes in costs associ-
ated with conducting emissions inspections and could include a
review of fees in other states. If additional changes are deter-
mined to be necessary, rulemaking could be recommended for
the commission's consideration.

Comment

AACOG, OIS, TSIA, and two individuals referenced TCEQ's bi-
ennial fee analysis studies to assesses the adequacy of the ve-
hicle emissions inspection fee. In addition to the 2020 fee study,
TCEQ conducted a separate program study to explore the ef-
forts needed to implement I/M in Bexar County (Bexar County
I/M Study). AACOG, OIS, TSIA, and the individuals referenced
the proposed fee of $11.50 in comparison to the 2020 studies'
recommendations. AACOG supported the decision, and OIS,
TSIA, and the two individuals disagreed with it.

Response

The commission adopts a maximum vehicle emissions inspec-
tion fee of $18.50 for the Bexar County I/M program. As men-
tioned above, this amount was changed from the proposed fee of
$11.50 and is comparable to the maximum OBD fee of $18.50 for
the HGB and DFW program areas. The adopted fee of $18.50
is also consistent with the Bexar County I/M Study that recom-
mended a fee between $18 and $22. As previously mentioned,
the 2024 fee study will specifically consider whether fees in all
program areas, including Bexar County, should be changed in
light of the elimination of the vehicle safety inspection program.

The commission appreciates previous participation and looks
forward to continued participation in studies regarding the ve-
hicle emissions inspection fee.

Comment
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OIS commented that TCEQ is not statutorily required to set a
price for emissions testing and that doing so enables potential
legal action. OIS suggested that inspection stations be allowed
to set their own fees and that specific signage could be promi-
nently displayed for public view indicating the inspection fee at
each station.

Response

Emissions inspection fee authority is granted to the commission
under Tex. Health & Safety Code (THSC), §382.202. While the
statute provides some discretionary authority, the intent of the
legislature is clear that the commission exercise authority to set
emission inspection fees.

Additionally, since states are required under federal regulations
to demonstrate adequate resources to implement their inspec-
tion and maintenance programs, and since Texas chose to im-
plement a decentralized emission testing program, the commis-
sion's predecessor agencies submitted its fee authority and the
fee rules to the EPA as part of its demonstration that the program
would have adequate resources for implementation. EPA pub-
lished approval of the Texas enhanced inspection and mainte-
nance program, including the fees and resource demonstration,
on November 14, 2001 (66 FR 57261). That approval made
TCEQ's fee authority federally enforceable. No changes were
made in response to this comment.

Comment

TSIA and 10 individuals commented in support of increasing the
inspection fee in various counties other than Bexar County or
statewide. One of these individuals commented that there is a
significant demand for inspections compared to available inspec-
tion stations and without a fee increase, a significant amount of
current stations, including three of their own, will close, making it
harder for consumers to inspect and register their vehicles. The
same individual commented that the higher fees charged in Dal-
las and Houston are allowing some stations to offer discounts
in those areas, so supply and demand are more in balance at a
$25.50 fee.

Response

Revising the maximum vehicle emissions inspection fee charged
by stations outside of Bexar County is beyond the scope of this
rulemaking. No change was made in response to this comment.

Comment

OIS commented that TCEQ plans on eliminating 50% of in-
spection stations, recommending only 458 locations for Bexar
County, which would cause motorists to drive further to locate
an inspection station and wait four times as long.

Response

The commission does not set the number of inspection stations
in emissions testing areas. A Bexar County I/M Study suggested
that the county would need approximately 458 inspection sta-
tions to adequately test the vehicle fleet for an I/M program. No
change was made in response to this comment.

Comment

OIS and four individuals provided comments against the end of
state safety inspections for noncommercial vehicles. One indi-
vidual station owner stated their business would close, and OIS
commented that the inspection industry will be dismantled when
safety inspections end in 2025. An individual station owner of-
fered that their customers are concerned that ending the safety

inspection program will result in more cars being left alongside
the road, and another individual commented that the safety in-
spection program helps avoid accidents. That individual went on
to suggest that organizations should protest the statutory repeal
of the program and keep roads and air safe.

One individual commented that the safety inspection program
has contributed to Texas' greatness for 70 years. Another in-
dividual conveyed that inspection customers are frustrated by
the current system and suggested that the answer is to improve
it by modernizing and streamlining the testing process. The
same individual provided an example suggestion of eliminating
the emergency brake system test.

Response

These comments are outside the scope of this rulemaking, which
addresses requirements in the FCAA and 40 CFR Part 51, as
amended, to implement a basic vehicle emissions I/M program
in the Bexar County 2015 ozone NAAQS nonattainment area.
This program is separate from the state's vehicle safety inspec-
tion program that will end on January 1, 2025 as a result of HB
3297, 88th Texas Legislature, Regular Session. No changes
were made in response to this comment.

Comment

Comments were received from AACOG, DPS, OIS, TSIA, and
two individuals concerning the proposed start of I/M in Bexar
County, November 1, 2026. AACOG commented that it was crit-
ical to have as much time as possible to disseminate information
about and to implement the program due to the planned end of
state safety inspections on January 1, 2025. DPS suggested a
start date of January 1, 2025 for vehicle emissions inspections in
Bexar County to align with the end of non-commercial safety in-
spections. DPS commented that safety-only vehicle inspection
stations will close and exit the program before January 1, 2025,
creating a shortage of available stations when the emissions in-
spection program begins in 2026. DPS also commented that
the proposed start date of November 1, 2026 would potentially
have a negative impact on existing safety stations, the process
of closing inspection stations to then open up new stations sev-
eral months later would be a significant increase in workload for
the agency, and that the complexity of educating citizens on the
inspection process for the next three years could cause signif-
icant confusion. OIS, TSIA, and an individual commented that
starting I/M on the proposed date of November 1, 2026 would
leave an inspections gap once safety inspections end that would
be difficult for stations to endure financially. OIS and TSIA com-
mented that the Bexar County I/M start date should be as close
to the end date for safety inspections as possible. OIS went
on to comment that there is no statutory requirement or man-
date requiring TCEQ to establish a specific start date for I/M in
Bexar County, including the proposed November 1, 2026 start
date. OIS stated that TCEQ may choose to implement I/M in
Bexar County starting January 1, 2025, eliminating the inspec-
tions gap, which would preserve the workforce, clean the air, and
save lives. OIS added that San Antonio is a poor city but a grow-
ing city with poor air quality that needs to be cleaned up.

Response

Under the FCAA, §182(i), states generally must meet new re-
quirements associated with a reclassification according to the
schedules prescribed in connection with such requirements. The
I/M rules in 40 CFR Part 51, Subpart S allow areas newly re-
quired to establish programs up to four years after the effec-
tive date of reclassification, 40 CFR §§51.373(b), 51.352(c) and
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(e)(2). In its final reclassification rule published October 7, 2022
(87 FR 60897), EPA also took comment on, and established,
the I/M program implementation deadline of no later than four
years after the effective date of reclassification (November 7,
2026). The commission adopts this rulemaking with its proposed
November 1, 2026 start date to ensure adequate time for delivery
and setup of vehicle emissions inspection equipment and to work
with partner agencies to develop and implement a public aware-
ness plan. The commission is aware that the end of state safety
inspections will occur before I/M starts in Bexar County and will
work with DPS on the transition from safety-only inspections to
emissions and commercial safety inspections. No changes were
made in response to this comment.

Comment

The EPA requested that TCEQ review opportunities to incorpo-
rate environmental justice (EJ) considerations adequately and
appropriately into SIP revisions. The EPA encouraged the TCEQ
to screen SIP revisions for EJ concerns and consider civil rights
issues for potentially impacted communities early in the SIP re-
vision process. The EPA recommended utilizing EJScreen and
knowledge of the impacted area. The EPA expressed that the
TCEQ should consider whether pollution sources contribute to
community risk.

Response

The purpose of this rulemaking is to implement I/M and set the
testing fee applicable in Bexar County in accordance with EPA's
guidance and FCAA requirements. TCEQ followed all relevant
federal and state statutes, regulations, and guidance in the de-
velopment of this rulemaking for the Bexar County nonattain-
ment area.

This rulemaking is not the appropriate mechanism to address EJ
issues. No federal or state statute, regulation, or guidance pro-
vides a process for evaluating or considering the socioeconomic
or racial status of communities within an ozone nonattainment
area. In a recent proposed approval of a TCEQ submittal for El
Paso County, which did not include an EJ evaluation, EPA stated
that the FCAA "and applicable implementing regulations neither
prohibit nor require such an evaluation" (88 FR 14103). TCEQ
continues to be committed to protecting Texas' environment and
the health of its citizens regardless of location.

While EPA may encourage states to utilize EJScreen in rulemak-
ing actions, it is not necessary, because the NAAQS are protec-
tive of all populations. If the NAAQS are not sufficient to protect
public health, it is incumbent upon EPA to revise the NAAQS.

This rulemaking was developed in compliance with the policies
and guidance delineated in TCEQ's Language Access Plan
(LAP) and TCEQ's Public Participation Plan (PPP). The LAP
helps ensure individuals with limited English proficiency may
meaningfully access TCEQ programs, activities, and services
in a timely and effective manner; and the PPP identifies the
methods by which TCEQ interacts with the public, provides
guidance and best practices for ensuring meaningful public
participation in TCEQ activities, and highlights opportunities for
enhancing public involvement in TCEQ activities and programs.

TCEQ translated the Plain Language Summaries, GovDelivery
notices, Public Hearing notices, and SIP Hot Topics notices into
Spanish for all projects. Newspaper publications were also in
Spanish. Additionally, two Spanish translators were available at
all hearings, and the notices included a statement that Spanish
translation would be available at each hearing.

No changes were made in response to these comments.
SUBCHAPTER A. DEFINITIONS

30 TAC §114.1, §114.2

Statutory Authority

The expansion of the vehicle I/M program to Bexar County
is adopted under the authority of Texas Water Code (TWC),
§5.103, concerning Rules; TWC, §5.105, concerning General
Policy, which authorize the commission to carry out its powers
and duties under the TWC; TWC, §7.002, concerning Enforce-
ment Authority, which authorizes the commission to enforce the
provisions of the Water Code and the Health and Safety Code
within the commission's jurisdiction; and under Texas Health
and Safety Code (THSC), §382.017, concerning Rules, which
authorizes the commission to adopt rules consistent with the
policy and purpose of the Texas Clean Air Act (TCAA).

The expansion of the vehicle I/M program to Bexar County is also
adopted under THSC, §382.002, concerning Policy and Pur-
pose, which establishes the commission's purpose to safeguard
the state's air resources, consistent with the protection of public
health, general welfare, and physical property; THSC, §382.011,
concerning General Powers and Duties, which authorizes the
commission to control the quality of the state's air and THSC,
§382.012, concerning State Air Control Plan, which authorizes
of the commission to prepare and develop a general, compre-
hensive plan for the control of the state's air. Additionally, the
expansion of the vehicle I/M program to Bexar County is au-
thorized under THSC, §382.201, concerning Definitions, which
specifies the definitions that apply under Subchapter G of the
THSC, Vehicle Emissions; THSC, §382.202, concerning Vehi-
cle Emissions Inspection and Maintenance Program, which au-
thorizes the commission to establish, implement, and administer
a program requiring emissions-related inspections of motor ve-
hicles to be performed at inspection facilities consistent with the
requirements of the federal Clean Air Act; THSC, §382.203, con-
cerning Vehicles Subject to Program; Exemptions, which estab-
lishes which vehicles are subject to the I/M program and which
are exempt from it; and THSC, §382.205, concerning Inspection
Equipment and Procedures, which authorizes the commission to
adopt standards and specifications for motor vehicle emissions
testing equipment, recordkeeping and reporting procedures, and
measurable emissions standards, as well as consult with the De-
partment of Public Safety of the State of Texas.

The adopted rules implement TWC, §§5.103, 5.105, and 7.002;
and THSC, §§382.002, 382.011, 382.012, 382.017, 382.201-
382.203, and 382.205.

§114.1.

Unless specifically defined in Texas Health and Safety Code, Chapter
382, also known as the Texas Clean Air Act (TCAA), or in the rules
of the commission, the terms used by the commission have the mean-
ings commonly ascribed to them in the field of air pollution control.
In addition to the terms which are defined by the TCAA, the following
words and terms, when used in this chapter, have the following mean-
ings, unless the context clearly indicates otherwise.

Definitions.

(1) Dual-fuel vehicle--Any motor vehicle or motor vehicle
engine engineered and designed to be operated on two different fuels,
but not a mixture of the two.

(2) Emergency vehicle--A vehicle defined as an autho-
rized emergency vehicle according to Texas Transportation Code,
§541.201(1).
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(3) Emissions--The emissions of oxides of nitrogen,
volatile organic compounds, carbon monoxide, particulate, or any
combination of these substances.

(4) First safety inspection certificate--Initial Texas Depart-
ment of Public Safety (DPS) certificates issued through DPS-certified
inspection stations for every new vehicle found to be in compliance
with the rules and regulations governing safety inspections. Beginning
on the single sticker transition date as defined in this section, the safety
inspection certificates will no longer be used.

(5) First vehicle registration--Initial vehicle registration in-
signia sticker issued through the Texas Department of Motor Vehicles
for every new vehicle found to be in compliance with the rules and reg-
ulations governing vehicle registration prior to the single sticker tran-
sition date as defined in this section and vehicle registration and safety
inspections beginning on the single sticker transition date.

(6) Gross vehicle weight rating--The value specified by the
manufacturer as the maximum design loaded weight of a vehicle. This
is the weight as expressed on the vehicle's registration and includes the
weight the vehicle can carry or draw.

(7) Law enforcement vehicle--Any vehicle controlled by a
local government and primarily operated by a civilian or military po-
lice officer or sheriff, or by state highway patrols, or other similar law
enforcement agencies, and used for the purpose of law enforcement ac-
tivities including, but not limited to, chase, apprehension, surveillance,
or patrol of people engaged in or potentially engaged in unlawful ac-
tivities.

(8) Single sticker transition date--The transition date of the
single sticker system is the later of March 1, 2015, or the date that the
Texas Department of Motor Vehicles and the Texas Department of Pub-
lic Safety concurrently implement the single sticker system required by
Texas Transportation Code, §502.047.

(9) Texas Inspection and Maintenance State Implementa-
tion Plan--The portion of the Texas state implementation plan that in-
cludes the procedures and requirements of the vehicle emissions in-
spection and maintenance program as adopted by the commission and
approved by the EPA. A copy of the Texas Inspection and Maintenance
State Implementation Plan is available at the Texas Commission on
Environmental Quality, 12100 Park 35 Circle, Austin, Texas, 78753;
mailing address: P.O. Box 13087, MC 206, Austin, Texas 78711-3087.

(10) Vehicle registration--Vehicle characteristics, corre-
sponding owner information, and registration expiration date contained
in the Texas Department of Motor Vehicles registration system.

(11)  Vehicle registration insignia sticker--The sticker
issued through the Texas Department of Motor Vehicles (DMV) or
county tax assessor-collector for a vehicle compliant with the DMV
regulations. Beginning on the single sticker transition date as defined
in this section, the vehicle registration insignia sticker, a current valid
VIR, or other form of proof authorized by the DPS or the DMV will
be used as proof of compliance with inspection and maintenance
program requirements, the DMV's rules and regulations governing
vehicle registration, and the Texas Department of Public Safety's rules
and regulations governing safety inspections.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304417

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 21, 2023

Proposal publication date: June 16, 2023

For further information, please call: (512) 239-6087
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SUBCHAPTER C. VEHICLE INSPECTION
AND MAINTENANCE; LOW INCOME
VEHICLE REPAIR ASSISTANCE, RETROFIT,
AND ACCELERATED VEHICLE RETIREMENT
PROGRAM; AND EARLY ACTION COMPACT
COUNTIES

DIVISION 1. VEHICLE INSPECTION AND
MAINTENANCE

30 TAC §114.50, §114.53

Statutory Authority

The expansion of vehicle I/M program to Bexar County is
adopted under the authority of Texas Water Code (TWC),
§5.103, concerning Rules; TWC, §5.105, concerning General
Policy, which authorize the commission to carry out its powers
and duties under the TWC; TWC, §.7.002, concerning Enforce-
ment Authority, which authorizes the commission to enforce the
provisions of the Water Code and the Health and Safety Code
within the commission's jurisdiction; and under Texas Health
and Safety Code (THSC), §382.017, concerning Rules, which
authorizes the commission to adopt rules consistent with the
policy and purpose of the Texas Clean Air Act.

The expansion of vehicle I/M to Bexar County is also adopted
under THSC, §382.002, concerning Policy and Purpose, which
establishes the commission's purpose to safeguard the state's
air resources, consistent with the protection of public health,
general welfare, and physical property; THSC, §382.011,
concerning General Powers and Duties, which authorizes the
commission to control the quality of the state's air; and THSC,
§382.012, concerning State Air Control Plan, which authorizes
of the commission to prepare and develop a general, compre-
hensive plan for the control of the state's air. Additionally, the
expansion of vehicle I/M to Bexar County is authorized under
THSC, §382.201, concerning Definitions, which specifies the
definitions that apply under Subchapter G of the THSC, Vehicle
Emissions; THSC, §382.202, concerning Vehicle Emissions
Inspection and Maintenance Program, which authorizes the
commission to establish, implement, and administer a program
requiring emissions-related inspections of motor vehicles to be
performed at inspection facilities consistent with the require-
ments of the federal Clean Air Act; THSC, §382.203, concerning
Vehicles Subject to Program; Exemptions, which establishes
which vehicles are subject to the I/M program and which are
exempt from it; THSC, §382.204, concerning Remote Sensing
Program Component, which requires the commission and the
Department of Public Safety (DPS) to develop an enforcement
program that includes a remote sensing component; THSC,
§382.205, concerning Inspection Equipment and Procedures,
which authorizes the commission to adopt standards and
specifications for motor vehicle emissions testing equipment,
recordkeeping and reporting procedures, and measurable
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emissions standards, as well as consult with the DPS; THSC,
§382.206, Collection of Data; Report, which authorizes the col-
lection of information derived from the emissions inspection and
maintenance program; THSC, §382.207, Inspection Stations;
Quality Control Audits; which requires standards and proce-
dures for inspection stations as well as other specifics relating
to transportation planning and quality control auditing; THSC,
§382.208, Attainment Program, which requires the commis-
sion to coordinate with federal, state, and local transportation
planning agencies to develop and implement transportation
programs and other measures necessary to demonstrate and
maintain attainment; THSC, §382.209, Low-Income Vehicle
Repair Assistance, Retrofit, and Accelerated Vehicle Retirement
Program, which authorizes the commission to establish and
authorize the commissioners court of a participating county to
implement a low-income vehicle repair assistance, retrofit, and
accelerated vehicle retirement program; and THSC, §382.210,
Implementation Guidelines and Assistance, which requires the
commission to adopt guidelines to assist a participating county
in implementing a low-income vehicle repair assistance, retrofit,
and accelerated vehicle retirement program..

The adopted rules implement TWC, §§5.103, 5.105, and 7.002;
and THSC, §§382.002, 382.011, 382.012, 382.017, 382.201-
382.210.

§114.53. Inspection and Maintenance Fees.

(a) The following fees must be paid for an emissions inspec-
tion of a vehicle at an inspection station. This fee must include one free
retest should the vehicle fail the emissions inspection provided that the
motorist has the retest performed at the same station where the vehicle
originally failed and submits, prior to the retest, a properly completed
vehicle repair form showing that emissions-related repairs were per-
formed and the retest is conducted within 15 days of the initial emis-
sions test.

(1) In El Paso County beginning May 1, 2002 and ending
on the day before the single sticker transition date as defined in
§114.1 of this title (relating to Definitions), any emissions inspection
station required to conduct an emissions test in accordance with
§114.50(a)(4)(A), (B), or (C) of this title (relating to Vehicle Emissions
Inspection Requirements) must collect a fee of $14 and remit $2.50 to
the Texas Department of Public Safety (DPS). If the El Paso County
Commissioners Court adopts a resolution that is approved by the com-
mission to participate in the Low Income Vehicle Repair Assistance,
Retrofit, and Accelerated Vehicle Retirement Program (LIRAP), the
emissions inspection station in El Paso County must collect a fee of
$16 and remit to the DPS $4.50 beginning upon the date specified
by the commission and ending on the day before the single sticker
transition date. Beginning on the single sticker transition date, any
emissions inspection station in El Paso County required to conduct an
emissions test in accordance with §114.50(a)(4)(A), (B), or (C) of this
title must collect a fee not to exceed $11.50.

(2) In the Dallas-Fort Worth program area beginning May
1,2002 and ending on the day before the single sticker transition date as
defined in §114.1 of this title, any emissions inspection station required
to conduct an emissions test in accordance with §114.50(a)(1)(A) or
(B) of this title and in the extended Dallas-Fort Worth program area
beginning May 1, 2003 and ending on the day before the single sticker
transition date, any emissions inspection station required to conduct an
emissions test in accordance with §114.50(a)(2)(A) or (B) of this ti-
tle must collect a fee not to exceed $27. Beginning May 1, 2002 and
ending on the day before the single sticker transition date in the Dal-
las-Fort Worth and the extended Dallas-Fort Worth program areas, the
emissions inspection station must remit to the DPS $2.50 for each ac-

celeration simulation mode (ASM-2) test and $8.50 for each on-board
diagnostics (OBD) test. Beginning on the single sticker transition date
in the Dallas-Fort Worth and the extended Dallas-Fort Worth program
areas, any emissions inspection station required to conduct an emis-
sions test in accordance with §114.50(a)(1)(A) or (B) and (2)(A) or (B)
of this title must collect a fee not to exceed $24.50 for each ASM-2 test
and $18.50 for each OBD test.

(3) In the Houston-Galveston-Brazoria program area be-
ginning May 1, 2002 and ending on the day before the single sticker
transition date as defined in §114.1 of this title, any emissions inspec-
tion station in Harris County required to conduct an emissions test in ac-
cordance with §114.50(a)(3)(A) or (B) of this title and beginning May
1, 2003 and ending on the day before the single sticker transition date,
any emissions inspection station in Brazoria, Fort Bend, Galveston, and
Montgomery Counties required to conduct an emissions test in accor-
dance with §114.50(a)(3)(D) or (E) of this title must collect a fee not to
exceed $27. Beginning May 1, 2002 and ending on the day before the
single sticker transition date in Brazoria, Fort Bend, Galveston, Harris,
and Montgomery Counties, the emissions inspection station must remit
to the DPS $2.50 for each ASM-2 test and $8.50 for each OBD test.
Beginning on the single sticker transition date in Brazoria, Fort Bend,
Galveston, Harris, and Montgomery Counties, any emissions inspec-
tion station required to conduct an emissions test in accordance with
§114.50(a)(3)(A), (B), (D), or (E) of this title must collect a fee not to
exceed $24.50 for each ASM-2 test and $18.50 for each OBD test.

(4) Inthe Bexar County program area beginning November
1, 2026, any emissions inspection station in Bexar County required to
conduct an emissions test in accordance with §114.50(a)(5)(A) or (B)
of this title must collect a fee not to exceed $18.50.

(b) The per-vehicle fee and the amount the inspection station
remits to the DPS for a challenge test at an inspection station designated
by the DPS, must be the same as the amounts set forth in subsection (a)
of this section. The challenge fee must not be charged if the vehicle is
retested within 15 days of the initial test.

(c) Inspection stations performing out-of-cycle vehicle emis-
sions inspections for the state's remote sensing element must charge a
motorist for an out-of-cycle emissions inspection in the amount speci-
fied in subsection (a) of this section resulting from written notification
that subject vehicle failed on-road testing. If the vehicle passes the ve-
hicle emissions inspection, the vehicle owner may request reimburse-
ment from the DPS.

(d) Beginning on the single sticker transition date as defined
in §114.1 of this title, vehicle owners shall remit as part of the annual
vehicle registration fee collected by the Texas Department of Motor
Vehicles (DMV) or county tax assessor-collector the amount of the ve-
hicle emissions inspection fee that is required to be remitted to the state.

(1) In El Paso County, the following requirements apply.

(A) If participating in the LIRAP, vehicle owners shall
remit $4.50 for motor vehicles subject to vehicle emissions inspections
to the DMV or county tax assessor-collector at the time of annual vehi-
cle registration as part of the vehicle emissions inspection fee. Of the
$4.50 remitted, $2.00 constitutes the LIRAP fee as defined in §114.7 of
this title (relating to Low Income Vehicle Repair Assistance, Retrofit,
and Accelerated Vehicle Retirement Program Definitions).

(B) If participating in the LIRAP and in the process of
opting out, vehicle owners shall remit $4.50 for motor vehicles sub-
ject to vehicle emissions inspections to the DMV or county tax asses-
sor-collector at the time of annual vehicle registration as part of the
vehicle emissions inspection fee until the LIRAP fee termination effec-
tive date as defined in §114.7 of this title. Of the $4.50 remitted, $2.00
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constitutes the LIRAP fee as defined in §114.7 of this title. Upon the
LIRAP fee termination effective date, vehicle owners shall remit $2.50
for motor vehicles subject to vehicle emissions inspections to the DMV
or county tax-assessor-collector at the time of annual vehicle registra-
tion as part of the vehicle emissions inspection fee.

(C) 1If not participating in the LIRAP, vehicle owners
shall remit $2.50 for motor vehicles subject to vehicle emissions in-
spections to the DMV or county tax-assessor-collector at the time of
annual vehicle registration as part of the vehicle emissions inspection
fee.

(2) In the Dallas-Fort Worth and the extended Dallas-Fort
Worth program areas, the following requirements apply.

(A) Vehicle owners in counties participating in the LI-
RAP shall remit $2.50 for motor vehicles subject to ASM-2 tests and
$8.50 for motor vehicles subject to OBD tests to the DMV or county
tax assessor-collector at the time of annual vehicle registration as part
of the vehicle emissions inspection fee. Of the $8.50 remitted for OBD
tests, $6.00 constitutes the LIRAP fee as defined in §114.7 of this title.

(B) Vehicle owners in counties participating in the LI-
RAP that are in the process of opting out shall remit $2.50 for motor
vehicles subject to ASM-2 tests and $8.50 for motor vehicles subject
to OBD tests to the DMV or county tax assessor-collector at the time
of annual vehicle registration as part of the vehicle emissions inspec-
tion fee until the LIRAP fee termination effective date as defined in
§114.7 of this title. Of the $8.50 remitted for OBD tests, $6.00 consti-
tutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP
fee termination effective date, vehicle owners in participating counties
that are in the process of opting out of the LIRAP shall remit $2.50 for
motor vehicles subject to vehicle emissions inspections to the DMV or
county tax-assessor-collector at the time of annual vehicle registration
as part of the vehicle emissions inspection fee.

(C) Vehicle owners in counties not participating in the
LIRAP shall remit $2.50 for motor vehicles subject to vehicle emis-
sions inspections to the DMV or county tax-assessor-collector at the
time of annual vehicle registration as part of the vehicle emissions in-
spection fee.

(3) In the Houston-Galveston-Brazoria program area, the
following requirements apply.

(A) Vehicle owners in counties participating in the LI-
RAP shall remit $2.50 for motor vehicles subject to ASM-2 tests and
$8.50 for motor vehicles subject to OBD tests to the DMV or county
tax assessor-collector at the time of annual vehicle registration as part
of the vehicle emissions inspection fee. Of the $8.50 remitted for OBD
tests, $6.00 constitutes the LIRAP fee as defined in §114.7 of this title.

(B) Vehicle owners in counties participating in the LI-
RAP that are in the process of opting out shall remit $2.50 for motor
vehicles subject to ASM-2 tests and $8.50 for motor vehicles subject
to OBD tests to the DMV or county tax assessor-collector at the time
of annual vehicle registration as part of the vehicle emissions inspec-
tion fee until the LIRAP fee termination effective date as defined in
§114.7 of this title. Of the $8.50 remitted for OBD tests, $6.00 consti-
tutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP
fee termination effective date, vehicle owners in participating counties
that are in the process of opting out of the LIRAP shall remit $2.50 for
motor vehicles subject to vehicle emissions inspections to the DMV or
county tax-assessor-collector at the time of annual vehicle registration
as part of the vehicle emissions inspection fee.

(C) Vehicle owners in counties not participating in the
LIRAP shall remit $2.50 for motor vehicles subject to vehicle emis-
sions inspections to the DMV or county tax-assessor-collector at the

time of annual vehicle registration as part of the vehicle emissions in-
spection fee.

(4) Inthe Bexar County program area, vehicle owners shall
remit $2.50 for motor vehicles subject to vehicle emissions inspections
to the DMV or county tax-assessor-collector at the time of annual ve-
hicle registration as part of the vehicle emissions inspection fee.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304418

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 21, 2023

Proposal publication date: June 16, 2023

For further information, please call: (512) 239-6087
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SUBCHAPTER H. LOW EMISSION FUELS
DIVISION 1. GASOLINE VOLATILITY
30 TAC §114.309
Statutory Authority

The removal of the six specified counties from the low Reid Vapor
Pressure (LVP) program is adopted under the authority of Texas
Water Code (TWC), §5.103, concerning Rules; TWC, §5.105,
concerning General Policy, which authorizes the commission to
carry out its powers and duties under the TWC; TWC, §7.002,
concerning Enforcement Authority, which authorizes the com-
mission to enforce the provisions of the Water Code and the
Health and Safety Code within the commission's jurisdiction; and
under Texas Health and Safety Code (THSC), §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purpose of the Texas Clean Air
Act.

The removal of the six specified counties from the low RVP pro-
gram is also adopted under THSC, §382.002, concerning Pol-
icy and Purpose, which establishes the commission's purpose
to safeguard the state's air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
THSC, §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state's
air; THSC, §382.012 concerning State Air Control Plan, which
authorizes of the commission to prepare and develop a gen-
eral, comprehensive plan for the control of the state's air; and
THSC, §382.017, concerning Rules, which authorizes the com-
mission to adopt rules consistent with the policy and purposes
of the Texas Clean Air Act.

The adopted rules implement TWC, §§5.103, 5.105, and 7.002;
and THSC, §§382.002, 382.011, 382.012, and 382.017.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on December 1,
2023.

TRD-202304419

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 21, 2023

Proposal publication date: June 16, 2023

For further information, please call: (512) 239-6087
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CHAPTER 290. PUBLIC DRINKING WATER
SUBCHAPTER D. RULES AND
REGULATIONS FOR PUBLIC WATER
SYSTEMS

30 TAC §§290.38, 290.39, 290.41 - 290.47

The Texas Commission on Environmental Quality (TCEQ)
adopts amendments to 30 Texas Administrative Code (TAC)
§§290.38, 290.39, and 290.41 - 290.47.

Amended §§290.38, 290.39, 290.41 - 290.44 and 290.47 are
adopted without changes to the adopted text as published in the
July 14, 2023, issue of the Texas Register (48 TexReg 3835)
and, therefore, will not be republished. Amended §290.45 and
§290.46 are adopted with changes to the adopted text as pub-
lished in the July 14, 2023, issue of the Texas Register and,
therefore, will be republished.

Background and Summary of the Factual Basis for the Adopted
Rules

In 2021, the 87th Legislature passed Senate Bill (SB) 3, which
relates to preparing for, preventing, and responding to weather
emergencies and power outages. SB 3 requires that certain wa-
ter service providers ensure emergency operations during an ex-
tended power outage. SB 3 amended Texas Water Code (TWC),
Chapter 13, by adding §13.1394, Standards of Emergency Oper-
ations, and amending §13.1395, Standards of Emergency Oper-
ations in Certain Counties. New TWC, §13.1394, requires that
affected utilities create an emergency preparedness plan that
shows how an affected utility will provide emergency operations
and submit that plan to the TCEQ for review and approval. TWC,
§13.1394, stipulates that a water service provider must maintain
20 pounds per square inch (psi) of pressure, or a water pres-
sure approved by the executive director, during power outages
that last longer than 24 hours as soon as it is safe and prac-
ticable following a natural disaster. The statute also specifies
that the TCEQ has 90 days to review the plan, once the plan is
submitted, and either approve it or recommend changes. Once
the TCEQ approves the plan the water service provider must
operate in accordance with the plan and maintain any gener-
ators in accordance with manufacturer's specifications. TWC,
§13.1394 also specifies that the TCEQ will conduct inspections
to ensure compliance and that waivers to these requirements
are available under certain circumstances. SB 3 stated in Sec-
tion 36(b) that each affected utility was to submit to the TCEQ an
emergency preparedness plan required by TWC, §13.1394, no
later than March 1, 2022, and stated in 36(c) that the emergency
preparedness plan was to be implemented no later than July 1,
2022, unless the affected utility had obtained an adjusted, TCEQ
approved timeline.

Amended TWC, §13.1395, excludes from the requirement of cre-
ating an emergency preparedness plan those raw water services
that are unnecessary or otherwise subject to interruption or cur-
tailment during emergencies pursuant to contract.

In response to the widespread power and equipment failures and
drinking water outages and shortages during Winter Storm Uri in
2021, the TCEQ organized an after-action review to evaluate the
factors that impacted public water systems across the state. This
review resulted in findings and recommendations to enhance
and integrate additional public water system critical infrastruc-
ture resiliency measures. These findings and recommendations
were presented to the TCEQ during a work session, held on May
19, 2022.

Section by Section Discussion
§290.38, Definitions

The TCEQ adopts this rulemaking to add a definition to §290.38
for "accredited laboratory" to clarify the requirements for labora-
tories used to analyze drinking water samples for determination
of compliance with maximum contaminant levels, actions levels,
and microbial contaminants. This adopted change corresponds
to the definition of "certified laboratory" in §290.38(12), which
indicates that laboratories must be accredited, rather than certi-
fied, after June 30, 2008. Laboratory accreditation is issued by
the TCEQ under Texas Water Code, Chapter 5, Subchapter R,
and its associated TCEQ rules.

The TCEQ adopts this rulemaking to add a definition to §290.38
for "adverse weather conditions". This adopted change is a rec-
ommendation which resulted from the after-action review find-
ings.

The TCEQ adopts this rulemaking to amend the definition of "af-
fected utility" by adding language to encompass the definitions
of affected utility in TWC, §13.1394 and §13.1395. The TCEQ
adopts these amendments to reflect the requirements of TWC,
§13.1394(a)(1) and §13.1395(a)(1).

The TCEQ adopts this rulemaking to amend the definition of
"approved laboratory" to clarify that laboratory approval is re-
quired for determining compliance with treatment technique re-
quirements in addition to maximum or minimum allowable con-
stituent levels currently stated in rule.

The TCEQ adopts this rulemaking to amend the definition of
"emergency operations" to clarify the minimum required water
pressure that affected utilities must provide during emergency
operations. This clarification is consistent with the requirements
under TWC, §13.1394, which is 20 pounds per square inch,
or a pressure approved by the executive director, and TWC,
§13.1395, which is 35 pounds per square inch.

The TCEQ also adopts this rulemaking to amend sequential
numbering for this section as necessary.

§290.39, General Provisions

The TCEQ's adopted amendments for this section will clarify ex-
isting rules and also add provisions relating to TWC, §13.1394
and §13.1395 to implement SB 3.

The TCEQ adopts this rulemaking to amend §290.39(a) to
include a statement that authority for this subchapter includes
TWC, §13.1394.

The TCEQ adopts this rulemaking to amend §290.39(c)(4) by
adding language that references TWC, §13.1394 and §13.1395,
replacing §§290.39(c)(4)(A) through 290.39(c)(4)(E) with a refer-
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ence to §290.39(0) instead. This will reduce repetitive language
already contained in §290.39(0).

The TCEQ adopts this rulemaking to amend §290.39(n) to add
a subsection tagline. This amendment will meet Texas Register
rule standards and guidelines and will make the subsection con-
sistent with other subsections in §290.39.

The TCEQ adopts this rulemaking to amend the tagline of
§290.39(0) to clarify that this subsection applies to affected
utilities as defined in TWC, §13.1394 and §13.1395.

The TCEQ adopts this rulemaking to amend §290.39(o)(1) to
remove a date and reference to the use of another emergency
preparedness plan that meets the requirements of the rule. The
templates, included in Appendix G, may be used for the submittal
of emergency preparedness plans for affected utilities as defined
in TWC, §13.1394 and §13.1395.

The TCEQ adopts this rulemaking to amend §290.39(0)(2), and
add §§290.39(0)(2)(A) through 290.39(0)(2)(C), to include lan-
guage from TWC, §13.1394(d) and §13.1395(d), requiring af-
fected utilities who provide or convey surface water to wholesale
customers to demonstrate in their emergency preparedness plan
the ability to do so during emergencies, unless they provide raw
water service that is unnecessary or subject to interruption or
curtailment during emergencies under a contract.

The TCEQ adopts this rulemaking to amend §290.39(0)(3) by
adding a reference to the requirement that affected utilities
select one of the options listed in §§290.45(h)(1)(A) through
290.45(h)(1)(N) when operating as an affected utility as defined
in TWC, §13.1394, or options listed in §§290.45(i)(1)(A) through
290.45(i)(1)(H) when operating as an affected utility as defined
in TWC, §13.1395. The amended reference clarifies which
options are applicable under each water code section.

The TCEQ adopts this rulemaking to amend §290.39(0)(4) to re-
move outdated language and to clarify the requirement for imple-
mentation of an approved emergency preparedness plan applies
to all affected utilities defined in TWC, §13.1394 and §13.1395.

§290.41, Water Sources

The TCEQ adopts this rulemaking to add §290.41(f) requiring
that all critical equipment associated with a raw water source be
weatherized against adverse weather conditions. Weatheriza-
tion techniques may be chosen by the affected utility to protect
critical equipment against the types of adverse weather condi-
tions experienced in its region of the state. The TCEQ adopts
this addition in response to the after-action review, which found
that additional maintenance to critical equipment and increased
protection against adverse weather conditions would have re-
duced the impacts to water infrastructure during the winter storm.

§290.42, Water Treatment

The TCEQ adopts amendments and additions to this section
in response to the after-action review, which found that addi-
tional maintenance to critical equipment and increased protec-
tion against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to amend §290.42(1) to include
additional minimum content requirements for a plant operations
manual so that operators will have the necessary information for
the continuation of operations.

The TCEQ adopts this rulemaking to add §290.42(1)(1) to require
that a plant operations manual include a description of planned

protective measures for critical plant equipment during adverse
weather conditions, replacement part information, information
on manufacturer's user manuals, vendor/technician information,
and information on alternative sources of equipment outside the
area.

The TCEQ adopts this rulemaking to add §290.42(1)(2) to require
that a plant operations manual identify all chemicals used for the
treatment of drinking water, the entity's chemical vendor informa-
tion, and information on alternative sources of chemicals outside
the area.

The TCEQ adopts this rulemaking to add §290.42(1)(3), and
§8§290.42(1)(3)(A) through 290.42(1)(3)(F) to require that a plant
operations manual include the following routine activities: pro-
tocol, schedules, and documentation related to chemical pump
feed rate verification, chemical dose adjustments, process
control sampling, calibration and accuracy verifications; op-
erations of critical plant equipment, to include plant start-up
and shut-down under normal and emergency conditions, while
in manual and automated settings, as applicable, and the
inclusion of manufacturer's specifications for maintaining and
troubleshooting of critical plant equipment.

The TCEQ adopts this rulemaking to add §290.42(1)(4) to require
that a plant operations manual include information outlining a
continuity of operations plan in the event that critical equipment
fails, or key personnel are not available. This information could
include arrangements for emergency plant coverage or mutual
aid agreements with other utilities for equipment or personnel.

The TCEQ adopts this rulemaking to add §290.42(I)(5) to re-
quire that a plant operations manual be reviewed and, if nec-
essary, updated when a significant change occurs, as outlined
in §290.39(j), after emergency events that impact plant opera-
tion, but at least every three years. This requirement is intended
to ensure that a plant operations manual is evaluated and kept
up-to-date.

The TCEQ adopts this rulemaking to add §290.42(0o) to require
that all critical components associated with drinking water treat-
ment facilities be weatherized against adverse weather condi-
tions. Weatherization techniques may be chosen by the affected
utility to protect critical equipment against the types of adverse
weather conditions experienced in their region of the state.

§290.43, Water Storage

The TCEQ adopts this rulemaking to amend §290.43(b)(1) to
add new language that includes a setback distance of 150 feet
between an elevated or ground storage tank and an on-site
sewage facility (OSSF) spray field. This addition is consistent
with the setback distance between a public water supply well
and an OSSF spray field, which is a standard determined to
provide adequate protection of public health. This addition
streamlines the approval process by eliminating the requirement
for a system to submit an exception if they cannot meet the
previous setback distance of 500 feet between a storage tank
and OSSF spray field, while still protecting public health.

The TCEQ adopts this rulemaking to amend §290.43(d)(2) to
clarify that only one pressure gauge is required when more than
one pressure tank is connected by a common manifold. This
amendment streamlines the approval process by eliminating the
requirement for a system to submit an exception if they plan to
use only one pressure gauge.

The TCEQ adopts this rulemaking to add §290.43(g) to require
that all critical equipment associated with water storage facilities
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be weatherized against adverse weather conditions. Weather-
ization techniques may be chosen by the affected utility to protect
critical equipment against the types of adverse weather condi-
tions experienced in their region of the state. The TCEQ adopts
this addition in response to the after-action review, which found
that additional maintenance to critical equipment and increased
protection against adverse weather conditions would have re-
duced the impacts to water infrastructure during the winter storm.

§290.44, Water Distribution

The TCEQ adopts this rulemaking to amend §290.44(d) to cor-
rect a compound word error and to specify that the distribution
system of public water systems that are affected utilities, defined
in TWC, §13.1394 or §13.1395, must be designed to implement
the requirements of §290.45(h) and §290.45(i), respectively.

The TCEQ adopts this rulemaking to amend §290.44(i)(2)(J)
to clarify that an accredited laboratory must analyze samples
used to determine compliance for microbial contaminants. This
adopted change is intended to make this regulation consistent
with §290.119 and the definition of accredited laboratory.

The TCEQ adopts this rulemaking to add §290.44(k) to require
that all critical equipment associated with water transmission
facilities be weatherized against adverse weather conditions.
Weatherization techniques may be chosen by the affected
utility to protect critical equipment against the types of adverse
weather conditions experienced in their region of the state. The
TCEQ adopts this addition in response to the after-action review,
which found that additional maintenance to critical equipment
and increased protection against adverse weather conditions
would have reduced the impacts to water infrastructure during
the winter storm.

§290.45, Minimum Water System Capacity Requirements

The TCEQ adopts this rulemaking to amend §§290.45(a)(2),
290.45(g)(1)(F) and 290.45(g)(6)(A)(i) to correct a compound
word error.

The TCEQ adopts this rulemaking to amend §290.45(a)(7) to
include the minimum emergency pressure requirement of 20 psi
or a pressure approved by the executive director for affected
utilities under TWC, §13.1394.

The TCEQ adopts this rulemaking to add §290.45(a)(8) to in-
clude requirements for an affected utility to review their emer-
gency preparedness plan at least once every three years and
to submit a new or revised emergency preparedness plan to the
executive director for approval within 90 days after certain con-
ditions occur. Subparagraphs (A)-(D) describe the conditions
which require a new or revised emergency preparedness plan
to the executive director. These adopted requirements are in-
tended to provide resiliency and continuity of operations to af-
fected utilities and to eliminate the unnecessary burden of sub-
mitting an entire emergency preparedness plan for changes to
emergency contacts.

The TCEQ adopts this rulemaking to amend §290.45(b)(1)(D)(v)
and §290.45(b)(2)(H) to clarify the rules by deleting the gen-
erator maintenance requirement portion of the rule, clarifying
that minimum pressure requirements must be met in the event
of loss of normal power and adding language which states
emergency power must be maintained as required by adopted
§290.46(m)(8).

The TCEQ adopts this rulemaking to amend §290.45(b)(3)
to clarify that affected ultilities, defined in TWC, §13.1394 or

§13.1395, must have an emergency preparedness plan ap-
proved by the executive director and meet the requirements for
emergency operations contained in §290.45(h) and §290.45(i),
respectively.

The TCEQ adopts this rulemaking to amend §290.45(c)(3)
to clarify that affected utilities, defined in TWC, §13.1394
or §13.1395, must have an emergency preparedness plan
approved by the executive director and must meet the require-
ments for emergency operations contained in §290.45(h) or
§290.45(i), respectively.

The TCEQ adopts this rulemaking to amend §290.45(d)(4)
to clarify that affected utilities, defined in TWC, §13.1394 or
§13.1395, must have an emergency preparedness plan ap-
proved by the executive director and meet the requirements for
emergency operations contained in §290.45(h) and §290.45(i),
respectively.

The TCEQ adopts this rulemaking to amend §290.45(e)(1) to
clarify that if a contract prohibits a water purchaser from securing
water from sources other than the contracted wholesaler during
emergency operations, the wholesaler is responsible for meeting
applicable capacity requirements.

The TCEQ adopts this rulemaking to amend §290.45(e)(3) to
clarify that if emergency power is required it must be sufficient
to meet the minimum pressure requirements, and to add that all
wholesale contracts executed or amended on or after January
1, 2025, must specify if the wholesaler will supply water, pres-
sure, or both water and pressure during emergency operations.
This addition is meant for the wholesale entity to clarify whether it
intends to provide both water and pressure to the purchasing en-
tity or if the wholesale entity only intends to provide water under
emergency operations. This addition is not intended to conflict
with a wholesaler's "Force Majeure" clause but is required to en-
sure compliance with TWC, §13.1394 and §13.1395.

The TCEQ adopts this rulemaking to amend §290.45(e)(4)
to clarify that affected utilities, defined in TWC, §13.1394 or
§13.1395, must have an emergency preparedness plan ap-
proved by the executive director and meet the requirements for
emergency operations contained in §290.45(h) or §290.45(i),
respectively.

The TCEQ adopts this rulemaking to amend §290.45(f)(6) to
clarify that this paragraph references capacity requirements,
consistent with other portions of §290.45, and to add that all
wholesale contracts executed or amended on or after January
1, 2025, must specify if the wholesaler intends to supply water,
pressure, or both water and pressure during emergency oper-
ations. This requirement is meant for the wholesale entity to
clarify whether it intends to provide both water and pressure to
the purchasing entity or if the wholesale entity only intends to
provide water under emergency operations. This requirement
is not intended to conflict with a wholesaler's "Force Majeure”
clause but is required for wholesalers to comply with TWC,
§13.1394 and §13.1395.

The TCEQ adopts this rulemaking to amend §290.45(g)(5)(A)(i)
to include a requirement to provide 20 psi or a pressure ap-
proved by the executive director in distribution, as stated in TWC
§13.1394, when operating emergency power facilities.

The TCEQ adopts this rulemaking to amend §290.45(g)(5)(A)(iv)
to clarify that affected utilities, defined in TWC, §13.1394 or
§13.1395, must have an emergency preparedness plan ap-
proved by the executive director and meet the requirements for
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emergency operations contained in §290.45(h) and §290.45(i),
respectively.

The TCEQ adopts this rulemaking to amend §290.45(g)(5)(B)
to clarify that affected utilities, defined in TWC, §13.1394 or
§13.1395, must have an emergency preparedness plan ap-
proved by the executive director and meet the requirements for
emergency operations contained in §290.45(h) and §290.45(i),
respectively.

The TCEQ adopts this rulemaking to amend §290.45(g)(5)(B)(i)
- (iii) to add language that emergency power facilities must be
maintained as prescribed in §290.46(m)(8), that the emergency
power must be activated before the distribution pressure falls
below 20 psi or a pressure approved by the executive direc-
tor, or 35 psi, as required by TWC, §13.1394 and §13.1395, re-
spectively, and increase the fuel requirement to operate emer-
gency power facilities during emergency operations for at least
48 hours. The emergency power maintenance and the increase
in available fuel requirements are in response to the after-action
review, which found that additional maintenance to critical equip-
ment and increased protection against adverse weather condi-
tions would have reduced the impacts to water infrastructure dur-
ing the winter storm.

The TCEQ adopts this rulemaking to delete §290.45(g)(5)(D)
which requires public water systems to maintain and submit an
emergency response plan that details the procedures to follow
and individuals to contact during a power outage. This require-
ment is redundant because it is required by all affected utilities in
their emergency preparedness plan and all non-affected utilities
in their plant operations manual.

The TCEQ adopts this rulemaking to add a new §290.45(h) to dif-
ferentiate the requirements between affected utilities defined in
TWC, §13.1394 and §13.1395 and to specify emergency power
requirements in addition to the existing power requirements for
public water systems in §290.45. The TCEQ adopts to amend
sequential numbering for this section and correct any cross-ref-
erences within this chapter, as necessary.

The TCEQ adopts this rulemaking to add new §290.45(h)(1) and
subsequent subparagraphs to include the fourteen emergency
operation options, as listed in TWC, §13.1394(c)(1) through
13.1394(c)(14) for emergency preparedness plans.

The TCEQ adopts this rulemaking to add new §290.45(h)(2) to
require that affected utilities that provide raw surface water to
wholesale customers must include in their emergency prepared-
ness plan how they intend to provide raw water services during
emergencies, except during instances when raw water services
are unnecessary or otherwise subject to interruption or curtail-
ment during emergencies under a contract, as stated in TWC,
§13.1394(d).

The TCEQ adopts this rulemaking to add new §290.45(h)(3)
which requires that auxiliary power facilities for affected utili-
ties be inspected, maintained, tested, and operated in accor-
dance with the manufacturer's specifications and as outlined in
adopted §290.46(m)(8). The TCEQ adopts this addition to im-
plement TWC, §13.1394(h). The TCEQ also adopts this addi-
tion in response to the after-action review, which found that ad-
ditional maintenance to critical equipment and increased protec-
tion against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add new §290.45(h)(4) to
allow an affected utility to adopt and enforce limitations on water

use while providing emergency operations, as stated in TWC
§13.1394(k).

The TCEQ adopts this rulemaking to add new §290.45(h)(5) to
add that during emergency operations, affected utilities with el-
evated storage must operate in accordance with their approved
emergency preparedness plan, which may or may not include
using elevated storage, as stated in TWC, §13.1394(e).

The TCEQ adopts this rulemaking to add new §290.45(h)(6)
which requires an affected utility maintain on-site, or make read-
ily available during emergency operations, an amount of fuel
necessary to operate any emergency power equipment during
emergency operations for at least 48 hours. The TCEQ adopts
this in response to the after-action review, which found that ad-
ditional maintenance to critical equipment and increased protec-
tion against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add new 290.45(h)(7) to
require that each affected utility implement an emergency pre-
paredness plan upon approval by the executive director under
TWC, §13.1394.

The TCEQ adopts this rulemaking to amend §290.45(i) to add
language that specifies that this subsection applies to affected
utilities as defined in TWC, §13.1395 and to remove repetitive
language. This amendment will differentiate the requirements
for affected utilities under TWC, §13.1394 and §13.1395.

The TCEQ adopts this rulemaking to amend §290.45(i)(1)(G) to
remove reference for this emergency preparedness option to ap-
ply to existing facilities only and to correct a compound word er-
ror.

The TCEQ adopts this rulemaking to amend §290.45(i)(2) to clar-
ify that the requirements under this paragraph do not apply to
raw water services that are unnecessary or otherwise subject
to interruption or curtailment during emergencies pursuant to a
contract, as indicated in TWC, §13.1395(d).

The TCEQ adopts this rulemaking to amend §290.45(i)(3) to re-
quire maintenance of an emergency generator, which is part
of an approved emergency preparedness plan, by adding lan-
guage that requires the generator to be maintained in accor-
dance with Level 2 maintenance requirements contained in the
current National Fire Protection Association (NFPA) 110 Stan-
dard and manufacturer's recommendations if the affected utility
serves 1,000 connections or greater, or manufacturer's speci-
fications and as outlined in §290.46(m)(8) if the affected utility
serves fewer than 1,000 connections. The TCEQ adopts this
amendment in response to the after-action review, which found
that additional maintenance to critical equipment and increased
protection against adverse weather conditions would have re-
duced the impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to amend §290.45(i)(5) to ab-
breviate "Texas Water Code" to TWC.

The TCEQ adopts this rulemaking to amend §290.45(i)(6) to clar-
ify that an affected utility must provide enough fuel necessary
to operate emergency power facilities during emergency opera-
tions for at least 48 hours. The TCEQ adopts this amendment
in response to the after-action review, which found that addi-
tional maintenance to critical equipment and increased protec-
tion against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.
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The TCEQ adopts this rulemaking to add §290.45(i)(7) to re-
quire that each affected utility implement an emergency pre-
paredness plan upon approval by the executive director under
TWC, §13.1395.

§290.46, Minimum Acceptable Operating Practices for Public
Water Systems

The TCEQ adopts this rulemaking to amend §290.46(f)(5) to
clarify that public water systems that are affected utilities, as de-
fined by TWC, §13.1394 or §13.1395, must maintain records re-
lated to their emergency preparedness plan for as long as the
plan is applicable.

The TCEQ adopts this rulemaking to amend §290.46(f)(5)(B) to
add that an affected utility must maintain copies of operating,
inspection, testing, and maintenance records for auxiliary power
equipment and associated components required to be main-
tained or actions performed as prescribed in §290.46(m)(8).
These record requirements support implementation of TWC,
§13.1394(i), because the statute requires that the TCEQ peri-
odically inspect affected utilities to ensure compliance with their
approved emergency preparedness plan.

The TCEQ adopts this rulemaking to amend §290.46(g) to clar-
ify that an accredited laboratory must analyze samples used to
determine compliance for microbial contaminants. This adopted
change is for consistency with §290.119 and the definition of ac-
credited laboratory.

The TCEQ adopts this rulemaking to amend §290.46(i) to correct
a spelling error.

The TCEQ adopts this rulemaking to add §290.46(m)(8) to
require that emergency generators be maintained and tested
monthly under at least 30% load based on manufacturer's name
plate kilowatt (kW) rating for at least 30 minutes, or as rec-
ommended by the manufacturer, to ensure functionality during
emergency situations. The TCEQ adopts this requirement in
response to the after-action review, which found that additional
maintenance to critical equipment and increased protection
against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(A) to
require that emergency generators operated at water systems
serving 1,000 connections or greater to be maintained in accor-
dance with Level 2 maintenance requirements contained in the
current NFPA 110 Standard and the manufacturer's recommen-
dations. In addition, the water system must maintain an inven-
tory of operational maintenance items, lubricants, and coolants
for critical generator components. The TCEQ adopts this re-
quirement in response to the after-action review, which found
that additional maintenance to critical equipment and increased
protection against adverse weather conditions would have re-
duced the impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B) to
require that emergency generators operated at water systems
with fewer than 1,000 connections to be maintained according
t0 §§290.46(m)(8)(B)(i) through 290.46(m)(8)(B)(x) and with any
additional requirements prescribed in the manufacturer's specifi-
cations or Level 2 maintenance requirements contained in NFPA
110 Standard. In addition, the public water system must maintain
an inventory of operational maintenance items, lubricants, and
coolants for critical generator components. The TCEQ adopts
this requirement in response to the after-action review, which
found that additional maintenance to critical equipment and in-

creased protection against adverse weather conditions would
have reduced the impacts to water infrastructure during the win-
ter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(i) to
require inspection and maintenance of the generator fuel sys-
tem prior to monthly generator start-up. The TCEQ adopts this
requirement in response to the after-action review, which found
that additional maintenance to critical equipment and increased
protection against adverse weather conditions would have re-
duced the impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §§290.46(m)(8)(B)(i)(I)
through 290.46(m)(8)(B)(i)(V) to require inspection of the fuel
tank for fuel levels, contamination, and condensation in the por-
tion of the tank occupied by air; inspection of fuel lines and fittings
for breaks, degradation, and replacement; inspection of fuel fil-
ters and water separators for clogging, sediment buildup, and re-
placement; inspection of the fuel transfer pumps, float switches
and valves, where provided between holding tanks and the gen-
erator, to verify that they are operating properly; and inspec-
tion of fuel tank grounding rods, cathodic and generator light-
ning protection for damage that may render the protection inef-
fective. The TCEQ adopts these requirements in response to
the after-action review, which found that additional maintenance
to critical equipment and increased protection against adverse
weather conditions would have reduced the impacts to water in-
frastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(ii)
to require inspection of the fuel pump to verify that it is work-
ing properly when the generator is operating under load. The
TCEQ adopts this requirement in response to the after-action
review, which found that additional maintenance to critical equip-
ment and increased protection against adverse weather condi-
tions would have reduced the impacts to water infrastructure dur-
ing the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(iii) to
require inspection and maintenance of the generator lubrication
system, prior to monthly generator start up. The TCEQ adopts
this requirement in response to the after-action review, which
found that additional maintenance to critical equipment and in-
creased protection against adverse weather conditions would
have reduced the impacts to water infrastructure during the win-
ter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(iii)(I)
and §290.46(m)(8)(B)(iii)(Il) to require inspection of oil lines and
oil reservoirs for adequate oil levels, leaks, breaks, degradation,
and oil replacement, as well as the greasing of all bearing com-
ponents and grease fittings. The TCEQ adopts these require-
ments in response to the after-action review, which found that
additional maintenance to critical equipment and increased pro-
tection against adverse weather conditions would have reduced
the impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(iv)
to require inspection and maintenance of the generator coolant
system, prior to monthly generator start up. The TCEQ adopts
this requirement in response to the after-action review, which
found that additional maintenance to critical equipment and in-
creased protection against adverse weather conditions would
have reduced the impacts to water infrastructure during the win-
ter storm.

The TCEQ adopts this rulemaking to add §§290.46(m)(8)(B)(i-
v)(l) through 290.46(m)(8)(B)(iv)(Ill) to require inspection of the
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block heater, coolant lines and coolant reservoirs for adequat-
e coolant levels, leaks, breaks, and degradation; inspection of
coolant filters for clogging, sediment buildup, and coolant filter
replacement; and inspection of the radiator, fan system, belts,
and air intake and filters for obstruction, cracks, breaks, and
leaks. The TCEQ adopts these requirements in response to
the after-action review, which found that additional maintenance
to critical equipment and increased protection against adverse
weather conditions would have reduced the impacts to water in-
frastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(v) to
require inspection of the exhaust manifold and muffler, and that
fumes are directed away from enclosed areas when the gen-
erator is operating under load. The TCEQ adopts this require-
ment in response to the after-action review, which found that ad-
ditional maintenance to critical equipment and increased protec-
tion against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(vi)
to require that a carbon monoxide monitor equipped with au-
tomatic alarms and generator shutdowns must be present and
operational inside enclosed structures where generators are lo-
cated. The TCEQ adopts this requirement as a safety measure
for utility staff.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(vii)
to require inspection and maintenance of the generator's elec-
trical system be conducted prior to monthly generator start up.
The TCEQ adopts this requirement in response to the after-ac-
tion review, which found that additional maintenance to critical
equipment and increased protection against adverse weather
conditions would have reduced the impacts to water infrastruc-
ture during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(vii)(l)
and §290.46(m)(8)(B)(vii)(ll) to require inspection of battery
chargers, wiring and cables for damage, corrosion, and con-
nection continuity, verification that batteries are mounted and
secured, that all contacts are tightened onto battery terminals,
and inspection of each battery unit for electrolyte levels, ad-
equate charge retention and appropriate discharge voltage.
The TCEQ adopts these requirements in response to the af-
ter-action review, which found that additional maintenance to
critical equipment and increased protection against adverse
weather conditions would have reduced the impacts to water
infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(viii)
to require inspection of generator engine starters and alterna-
tors when the generator is operating under load to verify that
they are operating properly. The TCEQ adopts this requirement
in response to the after-action review, which found that addi-
tional maintenance to critical equipment and increased protec-
tion against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(ix)
to require a monthly inspection of the Programmable Logic Con-
trollers (PLC) and Uninterrupted Power Supplies (UPC), where
applicable, to ensure that they are water-tight, not subject to
floods, are properly ventilated, and that backup power supplies
have adequate charge. The TCEQ adopts this requirement in
response to the after-action review, which found that additional
maintenance to critical equipment and increased protection

against adverse weather conditions would have reduced the
impacts to water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(x) to
require a monthly inspection of the generator's switch gears to
ensure they are water-tight and in good, working condition. The
TCEQ adopts this requirement in response to the after-action re-
view, which found that additional maintenance to critical equip-
ment and increased protection against adverse weather condi-
tions would have reduced the impacts to water infrastructure dur-
ing the winter storm.

The TCEQ adopts this rulemaking to add §290.46(m)(9) to re-
quire that all critical components necessary for the continued op-
erations of the water system's facilities be weatherized against
adverse weather conditions. Weatherization techniques may be
chosen by the affected utility to protect critical equipment against
the types of adverse weather conditions experienced in their re-
gion of the state. The TCEQ adopts this requirement in response
to the after-action review, which found that additional mainte-
nance to critical equipment and increased protection against ad-
verse weather conditions would have reduced the impacts to wa-
ter infrastructure during the winter storm.

The TCEQ adopts this rulemaking to amend subsection
§290.46(q) to clarify the subject matter of the subsection, which
is special precautions, protective measures, and boil water
notices. Overall, the adopted amendments to the subsection
clarify when to issue notices and defines language that must
be used when a special precaution, protective measure, or boil
water notice is issued or rescinded, as well as the timeframe and
documentation required to the executive director. The adopted
amendments also rearrange portions of the subsection for clar-
ity. These adopted amendments do not result in requirements
that are less stringent than federal drinking water requirements.

The TCEQ adopts this rulemaking to amend §290.46(q)(1) to
remove the tagline and to clarify that along with boil water no-
tices, this paragraph applies to special precautions and protec-
tive measures. A subparagraph will be added to include the sit-
uations that require these types of notices. The delivery method
to customers and to the executive director for the initial and re-
scind notices, along with requirements for multilingual postings,
are adopted to be deleted from this paragraph and relocated into
adopted §§290.46(q)(2) through 290.46(q)(4).

The TCEQ adopts this rulemaking to add §290.46(q)(1)(A), to in-
clude §§290.46(q)(1)(A)(i) through 290.46(q)(1)(A)(iii), and new
§290.46(q)(1)(A)(iv) and 290.46(q)(1)(A)(v), which describe the
situations that require a boil water notice. Included in these situ-
ations are instances of low system water pressure, E. colior MCL
violations, turbidity exceedances, low distribution residuals, and
waterborne disease outbreaks. These changes are adopted to
clarify the instances that require a boil water notice, special pre-
caution, or protective measure. Additionally, the TCEQ adopts
to delete the summarized conditions for combined filter effluent
because the precise requirements are located in the reference
and to amend §290.46(q)(1)(A)(i) through §290.46(q)(1)(A)(iii) to
remove the taglines.

The TCEQ adopts this rulemaking to add §290.46(q)(1)(B) to
clarify that situations requiring special precautions or protective
measures (other than boil water notices) may be determined by
the public water system or at the discretion of the executive di-
rector. Executive director discretion will be determined as de-
scribed in §290.46(q)(5).
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The TCEQ adopts this rulemaking to add §290.46(q)(2) to clarify
that all boil water notices, special precautions, and protective
measures must be issued using one or more of the Tier 1 delivery
methods specified in §290.122(a)(2) and by using language and
format specified by the executive director.

The TCEQ adopts this rulemaking to add §290.46(q)(3) to clarify
when and how a boil water notice, special precaution, or protec-
tive measure should be delivered to the executive director.

The TCEQ adopts this rulemaking to add §290.46(q)(4) to clarify
that a boil water notice, special precaution, or protective mea-
sure must be multilingual where appropriate based on local de-
mographics.

The TCEQ adopts this rulemaking to amend §290.46(q)(5)
to remove the tagline, and to amend §290.46(q)(5)(A)(ii) and
§290.46(q)(5)(A)(iii) to move the description of waterborne
disease outbreak and the failure to maintain adequate dis-
infectant residuals into the situations that require boil water
notices, special precautions, or protective measures, under
§290.46(q)(1)(A).

The TCEQ adopts this rulemaking to amend §290.46(q)(5)(B) to
add that the executive director may require additional actions be
performed in order to rescind a notice, depending on local condi-
tions and the nature of the event that triggered the initial notice.
The executive director will provide such additional actions in writ-
ing.

The TCEQ adopts this rulemaking to amend §290.46(q)(5)(C) to
clarify that a public water system shall provide any required in-
formation to the executive director to document that the public
water system has met the rescind requirements for special pre-
cautions, protective measures and boil water notices required at
the discretion of the executive director.

The TCEQ adopts this rulemaking to amend §290.46(q)(6) to re-
move the tagline, to add language regarding notifying customers
when a boil water notice, special precaution or protective mea-
sure has been rescinded, to reorganize the paragraph into sub-
paragraphs and clauses that include the actions that must be
performed prior to rescinding a boil water notice, and to amend
sequential numbering as necessary.

The TCEQ adopts this rulemaking to amend §290.46(q)(6)(A)(ii)
and move the reference to flushing affected areas of a distribu-
tion system to §290.46(q)(6)(A)(iii).

The TCEQ adopts this rulemaking to add §290.46(q)(6)(A)(iv) to
address situations in which the executive director may require,
in writing, that additional actions be completed, and that the ex-
ecutive director receives and approves documentation of those
actions prior to rescinding a boil water notice.

The TCEQ adopts this rulemaking to amend §290.46(q)(6)(B) to
include that the method of rescind notice delivery to customers
be in a manner similar to the original notice.

The TCEQ adopts this rulemaking to amend §290.46(q)(6)(C) to
include that the public water system must submit a Certificate of
Delivery for the rescind notice to be consistent with §290.122(f).

The TCEQ adopts this rulemaking to amend §290.46(r) to clar-
ify that an affected utility, as defined in TWC, §13.1394 or TWC,
§13.1395, must maintain a minimum of 20 psi or a pressure ap-
proved by the executive director, or 35 psi, respectively, through-
out the distribution system as soon as safe and practicable dur-
ing an extended power outage following the occurrence of a nat-

ural disaster. The TCEQ adopts the latter amendments pursuant
to TWC, §13.1394.

The TCEQ adopts this rulemaking to amend §290.46(c) and
§290.46(x)(4) to correct a compound word error.

§290.47, Appendices

The TCEQ adopts this rulemaking to amend §290.47(c) and re-
move boil water notice templates which will allow executive di-
rector's staff to make warranted modifications to these templates
and add to this subsection a table containing a non-exhaustive
list of critical equipment, components and facilities that must be
protected from adverse weather conditions. The phrase "vari-
able flow device" was amended to "variable frequency drive"
to be consistent with industry terminology. The TCEQ adopts
these changes to assist water operators with the identification
of facilities and components that if lost or impacted by adverse
weather would result in water system being unable to produce,
treat, store, or distribute treated water to customers.

The TCEQ adopts this rulemaking to amend §290.47(g)
to add an emergency preparedness plan template, under
§290.47(g)(1), for use by those affected utilities defined in TWC,
§13.1394, and to amend the template, under §290.47(g)(2), for
use by those affected utilities defined in TWC, §13.1395. The
TCEQ adopts these changes to comply with TWC, §13.1394
and §13.1395 requirements regarding the creation of templates
by rule.

Final Regulatory Impact Determination

The TCEQ reviewed this rulemaking in light of the regulatory
analysis requirements of Texas Government Code, §2001.0225
and determined that the rulemaking is not subject to §2001.0225.
A "major environmental rule" means a rule with a specific intent
of which is to protect the environment or reduce risks to human
health from environmental exposure, and that may adversely af-
fectin a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state.

First, the rulemaking does not meet the statutory definition of a
"major environmental rule" because its specific intent is not to
protect the environment or reduce risks to human health from
environmental exposure. The specific intent of the rulemaking
is to ensure that affected utilities as defined by TWC, §13.1394
and §13.1395 have emergency preparedness plans to provide
potable water service during emergency operations and to clarify
existing drinking water rules.

Second, the rulemaking does not meet the statutory definition
of a "major environmental rule" because the rules will not ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. It
is not anticipated that the cost of complying with the rules will
be significant with respect to the economy as a whole or with
respect to a sector of the economy; therefore, the amendments
will not adversely affect in a material way the economy, a sector
of the economy, competition, or jobs.

Finally, the rulemaking does not meet any of the four applicabil-
ity requirements for a "major environmental rule" listed in Texas
Government Code, §2001.0225(a). Section 2001.0225 only ap-
plies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
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3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 4)
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. This rulemaking does not
meet any of the preceding four applicability requirements be-
cause this rulemaking: does not exceed any standard set by fed-
eral law for public water systems and is consistent with and no
less stringent than federal rules; does not exceed any express
requirement of state law under Texas Health and Safety Code
(THSC), Chapter 341, Subchapter C; does not exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government; and
is not based solely under the general powers of the agency, but
specifically under THSC, §341.031, which authorizes the TCEQ
to establish public drinking water standards and adopt and en-
force rules to implement the federal Safe Drinking Water Act, as
well under as SB 3, which authorizes the TCEQ to promulgate
rules in its implementation of TWC, §13.1394 and §13.1395, and
the other general powers of the TCEQ.

The TCEQ invited public comment regarding the Draft Regula-
tory Impact Analysis Determination during the public comment
period. No written comments on the Draft Regulatory Impact
Analysis Determination were received.

Takings Impact Assessment

The TCEQ evaluated this rulemaking and performed a prelimi-
nary assessment of whether these rules constitute a taking under
Texas Government Code, Chapter 2007.

The TCEQ adopts these rules to clarify existing requirements
and for the specific purpose of implementing SB 3, 87th R.S.
(2021), which requires the TCEQ to receive, review, and mon-
itor compliance with affected utilities' emergency preparedness
plans to ensure provision of potable water service during emer-
gency operations.

The TCEQ's analysis indicates that Texas Government
Code, Chapter 2007, does not apply to these rules based
upon exceptions to applicability in Texas Government Code,
§2007.003(b)(13). The rulemaking is an action that is taken
in response to a real and substantial threat to public health
and safety; that is designed to significantly advance the public
health and safety purpose; and that does not impose a greater
burden than is necessary to achieve the public health and
safety purpose. Texas Government Code, §2007.003(b)(13).
Lack of potable water service during emergency operations
constitutes a real and substantial threat to public health and
safety and requires appropriate governmental regulation. The
rules significantly advance the public health and safety purpose
by ensuring appropriate governmental regulation of affected util-
ities' emergency preparedness plans and their implementation
and do so in a way that does not impose a greater burden than
is necessary to achieve the public health and safety purpose.

Further, the TCEQ has determined that promulgation and en-
forcement of these rules will be neither a statutory nor a con-
stitutional taking of private real property. Specifically, there are
no burdens imposed on private real property under the rules be-
cause the rules neither relate to, nor have any impact on, the use
or enjoyment of private real property, and there will be no reduc-
tion in property value as a result of these rules. The rules re-
quire affected utilities to submit emergency preparedness plans,
comply with their emergency preparedness plans, and operate
under their emergency preparedness plans during emergency

operations. Therefore, the rules will not constitute a taking un-
der Texas Government Code Chapter 2007.

Consistency with the Coastal Management Program

The TCEQ reviewed the adopted rules and found that they
are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
adopted rules are not subject to the Texas Coastal Management
Program.

The TCEQ invited public comment regarding the consistency
with the coastal management program during the public com-
ment period. No comments were received during the public com-
ment period.

Public Comment

The TCEQ held a public hearing on August 11, 2023. The com-
ment period closed at 11:59 p.m. on August 14, 2023. The
TCEQ received comments from Dallas Water Utilities (DWU)
and Texas Rural Water Association (TRWA). Commentors ex-
pressed concern with several topics included in the rule package
and TRWA suggested some changes to the rule language.

Response to Comments
Comment

Dallas Water Utilities (DWU) and the Texas Rural Water Asso-
ciation (TRWA) commented with concerns related to the imple-
mentation of a 48-hour onsite fuel reserve for emergency power
generation facilities. DWU suggested that TCEQ consider al-
ternatives, such as the Joint Commission Emergency Manage-
ment Standard for emergency resource management plans, to
develop plans for specific needs and circumstances for each in-
dividual utility rather than a blanket statewide fuel reserve re-
quirement. TRWA suggested lowering the onsite fuel reserve
requirement to 24 hours in §290.45(g)(5)(B)(iii), §290.45(h)(6)
and §290.45(i)(6) because TRWA believes that 48 hours' worth
of generator fuel is excessive, costly, and is a potential environ-
mental and safety hazard.

Response

The TCEQ disagrees that 48-hours of generator fuel is
excessive because the American Water Works Association
(AWWA) Standards (J100-10 Risk and Resilience Manage-
ment of Water and Wastewater Systems) reference the 2008
edition of the National Electric Code (NEC), Article 708,
which establishes a 72-hour backup power minimum for
critical operations and assets. Participants of the Winter
Storm Uri after-action review stated that their water sys-
tems did not have enough fuel, nor did they have access
to ancillary fuel reserves, and internal public drinking
water subject matter experts supported an increase in fuel
reserve requirements. Based on this, the TCEQ noted that
a 48-hour onsite fuel reserve, or an option that makes fuel
readily available during emergency operations, should
be sufficient to maintain distribution pressure during an
extended power outage. Discussion on this topic occurred
during the May 19, 2022, Commissioner's Work Session.
Additionally, the executive director staff acknowledge that
while there may be costs, security needs and compliance
requirements associated with acquiring and maintaining
an amount of fuel beyond that which a public water system
currently maintains, the accessibility to that fuel during an
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extended power outage will limit system downtime and re-
duce impacts to customers, meeting the intent of this rule.
Regarding the suggestion from DWU, the TCEQ supports
the participation of public water systems in mutual aid
programs and additional contracts to assist in providing
fuel during emergency situations, however, developing
plans for specific needs is not practicable for the varied
water system types and sizes in Texas. No changes were
made to the rule language.

Comment

TRWA commented that §290.45(g)(5)(B)(iii), §290.45(h)(6), and
§290.45(i)(6) should not apply to onsite power generation equip-
ment that is fueled by natural gas because this type of genera-
tor is fueled through a direct connection pipeline. TRWA sug-
gested revising the rule language to specifically exclude utilities
that have installed generators that run on natural gas.

Response

The TCEQ disagrees with the suggested revision because
natural gas generators fueled by a natural gas pipeline are
compliant with the rule as proposed because the genera-
tors are supplied with a direct fuel source; therefore, fuel is
readily available. Affected utilities that operate generators
without a continuous, direct fuel connection must maintain
a 48-hour onsite fuel reserve or make fuel readily available
during emergency operations. No changes were made to
the rule language.

Comment

TRWA commented with concerns that affected utilities could mis-
interpret the circumstances in which emergency power genera-
tion facilities are required to be put online, causing equipment
damage or hazards. TRWA suggested revising rule language
to clarify circumstances in which generators will be required in
§290.45(b)(1)(D)(v), §290.45(g)(5)(B)(ii) and §290.47(g)(1).

Response

The TCEQ disagrees that clarification is necessary because
the definitions of emergency operations, emergency power,
and extended power outage are included in this rule pack-
age under §290.38(28)-(30). The TCEQ believes that the in-
clusion of these definitions provide clarity to when emer-
gency power generation equipment is needed to maintain
distribution pressure due to outages caused by electrical
power failure. Additionally, emergency power generation
equipment is one of fourteen options identified under Texas
Water Code (TWC) §13.1394, and one of eight options identi-
fied under TWC §13.1395, to maintain distribution pressure
during an extended power outage. No changes were made
to the rule language.

Comment

TRWA commented that affected utilities should include in their
plant operations manual a description of a weatherization
plan for critical equipment and that rule references related to
weatherization should refer the reader to this weatherization
plan. TRWA suggested revising the rule language to include
reference to the affected utility's plant operations manual in
§290.41(f), §290.42(0), §290.44(k) and §290.46(m)(9).

Response

The TCEQ disagrees with the suggested revisions because
the requirement to identify critical plant equipment and

planned protective measures for this equipment during
adverse weather conditions, contained in §290.42(I)(1),
alleviates any need to restate that information in each rule
that references weatherization. Additionally, the rule as
proposed allows public water systems the flexibility to
install weatherization methods appropriate for the specific
type and severity of event beyond those described in their
operations manual. No changes were made to the rule
language.

Comment

TRWA commented with concerns that affected utilities could
misinterpret the requirement by which updated emergency
preparedness plan contact information must be submitted to the
TCEQ, resulting in the overreporting of personnel changes and
causing unnecessary burden to the utility. TRWA suggested
revising rule language by removing the phrase "personnel
changes" and adding the word "information" to clarify that
changes in a utility's emergency contact information is required
under §290.45(a)(8)(D).

Response

The TCEQ agrees with the comment because the rule as
proposed was not intended to encompass every person-
nel change at an affected utility. Section 290.45(a)(8)(D) has
been revised in response to this comment.

Comment

TRWA commented with concerns that affected utilities could mis-
interpret the length of time that emergency preparedness plan-
related records are required to be retained causing excessive
record retention. TRWA suggested revising §290.46(f)(5)(A)-(C)
to clarify how long records related to emergency preparedness
plans and generators are required to be retained.

Response

The TCEQ disagrees with the suggested revisions because
the retention timeframe in §290.46(f)(5) is unchanged from
existing rule. The existing rule has not resulted in common
misinterpretation and allows an affected utility operational
flexibility. An affected utility is required to maintain an emer-
gency preparedness plan and the rule requires the affected
utility determine which applicable documents and records
must be retained. When an affected utility makes changes
to its emergency preparedness plan or when equipment re-
lated to its emergency preparedness plan is retired, records
relating to the prior emergency preparedness plan or to re-
tired equipment may be discarded. No changes were made
to the rule language.

Comment

TRWA commented with concerns that the rule language regard-
ing multilingual boil water notices, special precautions and pro-
tective measures is too vague for public water systems to effec-
tively implement. TRWA suggested revising §290.46(q)(1) and
§290.46(q)(4) based on public notice language in Title 40 Code
of Federal Regulations (40 CFR) §141.205(C)(2).

Response

The TCEQ disagrees with the suggested revisions because
specific public notice language is governed under a sub-
chapter of Chapter 290 that is not open for this rulemaking.
At the time that Chapter 290, Subchapter F is opened for
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rulemaking, this issue will be revisited. No changes were
made to the rule language.

Comment

TRWA commented with concerns that the phrase "or as recom-
mended by the manufacturer” in §290.46(m)(8) is not clear re-
garding whether it modifies the frequency of testing, number of
minutes a generator is required to be tested, or the load under
which the generator must be tested. TRWA suggested revising
§290.46(m)(8) rule language by moving "or as recommended by
the manufacturer" to modify only the frequency a generator is
required to be tested.

Response

The TCEQ disagrees with the suggested revisions because
the placement of the phrase "or as recommended by the
manufacturer"” is meant to modify the frequency of testing,
number of minutes a generator is required to be tested, and
load under which the generator is operated during the test-
ing. This phrase placement allows the public water systems
operational flexibility to ensure generator testing can occur
in accordance with manufacturer recommendations which
should reflect optimal actions for the specific equipment se-
lected. No changes were made to the rule language.

Comment

TRWA commented with concern that the language in
§290.46(m)(8)(B), specifically, "spare parts" is vague and may
be interpreted to mean large items. TRWA suggested revising
§290.46(m)(8)(B) rule language by removing the phrase "spare
parts" and specifying "operational maintenance items such as
fuel filters, air filters".

Response

The TCEQ agrees with the comment regarding "spare parts"
because the phrase may be too general. It could be in-
terpreted as requiring a public water system to maintain a
stock of replacement parts for every portion of a genera-
tor on site. Section 290.46(m)(8)(A)-(B) has been revised to
clarify the rule in response to this comment.

Comment

TRWA commented with concerns that not all valves, gauges,
and meters should be required to be protected against adverse
weather conditions, especially those located inside a buried vault
or buried in the ground. TRWA suggested revising the table in
§290.47(c) to add the term "exposed" to valves, gauges, and
meters to distinguish this type of device from those which may
not require weatherization.

Response

The TCEQ disagrees with the suggested revisions because
the intent of the rule is to require that all valves, gauges, and
meters be protected against adverse weather conditions
which may impact device operability and performance.
By not specifying exposed, the public water system is
given the operational flexibility to determine which devices
require weatherization. This recommendation, discussed
in a TCEQ Commissioner's Work Session on May 19, 2022,
resulted from the Winter Storm Uri after-action review
and discussion with industry professionals and subject
matter experts. To address the varied climate and weather
conditions experienced by public water systems across
the state, the TCEQ has decided to provide supplemental

guidance which will include available options for public
water systems to meet the requirements of this rule. The
guidance will be offered after the adoption of this rule. No
changes were made to the rule language.

Statutory Authority

These amendments are adopted under the authority of the Texas
Water Code (TWC), §5.013, which establishes the general ju-
risdiction of the commission; TWC §5.102, which establishes
the commission's general authority necessary to carry out its ju-
risdiction; §5.103, which establishes the commission's general
authority to adopt rules; §5.105, which establishes the commis-
sion's authority to set policy by rule; Texas Health and Safety
Code (THSC), §341.031, which establishes the commission's
authority to establish public drinking water standards and adopt
and enforce rules to implement the federal Safe Drinking Water
Act; and SB 3, specifically TWC §13.1394 and §13.1395, which
authorized the commission to promulgate rules in its implemen-
tation of these statutes.

The adopted amendments implement TWC §13.1394, as added
by Senate Bill (SB 3) of the 87th Texas Legislative Session
(2021), and TWC §13.1395 and §13.1396, as amended by SB 3
of the 87th Texas Legislative Session. Additional amendments
adopted by the commission provide clarity to existing rules.

290.45. Minimum Water System Capacity Requirements.
) ipacity req
(a) General provisions.

(1) The requirements contained in this section are to be
used in evaluating both the total capacities for public water systems and
the capacities at individual pump stations and pressure planes which
serve portions of the system that are hydraulically separated from, or
incapable of being served by, other pump stations or pressure planes.
The capacities specified in this section are minimum requirements only
and do not include emergency fire flow capacities for systems required
to meet requirements contained in §290.46(x) and (y) of this title (re-
lating to Minimum Acceptable Operating Practices for Public Drinking
Water Systems).

(2) The executive director will require additional supply,
storage, service pumping, and pressure maintenance facilities if a nor-
mal operating pressure of 35 pounds per square inch (psi) cannot be
maintained throughout the system, or if the system's maximum daily
demand exceeds its total production and treatment capacity. The exec-
utive director will also require additional capacities for a system that
is unable to maintain a minimum pressure of 20 psi during firefighting,
line flushing, other unusual conditions, and systems that are required
to provide fire flow as specified in §290.46(x) and (y) of this title.

(3) The executive director may establish additional capac-
ity requirements for a public water system using the method of calcu-
lation described in subsection (g)(2) of this section if there are repeated
customer complaints regarding inadequate pressure or if the executive
director receives a request for a capacity evaluation from customers of
the system.

(4) Throughout this section, total storage capacity does not
include pressure tank capacity.

(5) The executive director may exclude the capacity of fa-
cilities that have been inoperative for the past 120 days and will not be
returned to an operative condition within the next 30 days when deter-
mining compliance with the requirements of this section.

(6) The capacity of the treatment facilities shall not be less
than the required raw water or groundwater production rate or the antic-
ipated maximum daily demand of the system. The production capacity
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of a reverse osmosis or nanofiltration membrane system shall be the
quantity of permeate water after post-treatment that can be delivered to
the distribution system. The amount available for customer use must
consider:

(A) the quantity of feed water discharged to waste;
(B) the quantity of bypass water used for blending;

(C) the quantity of permeate water used for cleaning
and maintenance; and

(D) any other loss of raw water or groundwater avail-
able for use due to other processes at the reverse osmosis or nanofiltra-
tion facility.

(7) If a public water system that is an affected utility fails
to provide a minimum of 20 psi or a pressure approved by the exec-
utive director, or 35 psi, as required by TWC §13.1394 and §13.1395
respectively, throughout the distribution system during emergency op-
erations as soon as it is safe and practicable following the occurrence
of a natural disaster, a revised emergency preparedness plan or justi-
fication regarding pressure drop shall be submitted for review and ap-
proval within 180 days of the date normal power is restored. Based on
the review of the revised emergency preparedness plan, the executive
director may require additional or alternative auxiliary emergency fa-
cilities.

(8) A public water system that is an affected utility is re-
quired to review its emergency preparedness plan once every three
years. An affected utility shall submit a new or revised emergency
preparedness plan to the executive director for approval within 90 days
after any of the following conditions occur:

(A) Anaffected utility chooses to implement a different
option or options other than those in the most recent approved emer-
gency preparedness plan;

(B) A previously non-affected utility meets the defini-
tion of an affected utility;

(C) Anaffected utility makes a significant change as de-
scribed in §290.39(j) of this title that affects emergency operations; or

(D) An affected utility makes changes to utility contact
or emergency communications information. For these changes, the
affected utility must submit only the updated applicable pages of the
emergency preparedness plan to the executive director.

(b) Community water systems.

(1) Groundwater supplies must meet the following require-
ments.

(A) If fewer than 50 connections without ground stor-
age, the system must meet the following requirements:

(i) a well capacity of 1.5 gallons per minute (gpm)
per connection; and

(ii) a pressure tank capacity of 50 gallons per con-
nection.

(B) If fewer than 50 connections with ground storage,
the system must meet the following requirements:

(i) awell capacity of 0.6 gpm per connection;

(ii) a total storage capacity of 200 gallons per con-
nection;

(iii) two or more service pumps having a total ca-
pacity of 2.0 gpm per connection; and

(iv) a pressure tank capacity of 20 gallons per con-
nection.

(C) For 50 to 250 connections, the system must meet
the following requirements:

(i) awell capacity of 0.6 gpm per connection;

(ii) a total storage capacity of 200 gallons per con-
nection;

(iii) two or more pumps having a total capacity of
2.0 gpm per connection at each pump station or pressure plane. For
systems which provide an elevated storage capacity of 200 gallons per
connection, two service pumps with a minimum combined capacity of
0.6 gpm per connection are required at each pump station or pressure
plane. If only wells and elevated storage are provided, service pumps
are not required; and

(iv) an elevated storage capacity of 100 gallons per
connection or a pressure tank capacity of 20 gallons per connection.

(D) For more than 250 connections, the system must
meet the following requirements:

(i) two or more wells having a total capacity of 0.6
gpm per connection. Where an interconnection is provided with an-
other acceptable water system capable of supplying at least 0.35 gpm
for each connection in the combined system under emergency condi-
tions, an additional well will not be required as long as the 0.6 gpm per
connection requirement is met for each system on an individual basis.
Each water system must still meet the storage and pressure mainte-
nance requirements on an individual basis unless the interconnection
is permanently open. In this case, the systems' capacities will be rated
as though a single system existed,;

(ii) a total storage capacity of 200 gallons per con-
nection;

(iii) two or more pumps that have a total capacity of
2.0 gpm per connection or that have a total capacity of at least 1,000
gpm and the ability to meet peak hourly demands with the largest pump
out of service, whichever is less, at each pump station or pressure plane.
For systems which provide an elevated storage capacity of 200 gallons
per connection, two service pumps with a minimum combined capacity
0f 0.6 gpm per connection are required at each pump station or pressure
plane. If only wells and elevated storage are provided, service pumps
are not required;

(iv) an elevated storage capacity of 100 gallons per
connection or a pressure tank capacity of 20 gallons per connection.
If pressure tanks are used, a maximum capacity of 30,000 gallons is
sufficient for up to 2,500 connections. An elevated storage capacity
of 100 gallons per connection is required for systems with more than
2,500 connections. Alternate methods of pressure maintenance may be
proposed and will be approved if the criteria contained in subsection
(g)(5) of this section are met; and

(v) emergency power for systems which serve more
than 250 connections and do not meet the elevated storage requirement.
Sufficient emergency power must be provided to deliver a minimum of
0.35 gpm per connection and meet minimum pressure requirements to
the distribution system in the event of the loss of normal power sup-
ply. Alternately, an emergency interconnection can be provided with
another public water system that has emergency power and is able to
supply at least 0.35 gpm for each connection in the combined system.
Emergency power must be maintained as required by §290.46(m)(8) of
this title.
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(E) Mobile home parks with a density of eight or more
units per acre and apartment complexes which supply fewer than 100
connections without ground storage must meet the following require-
ments:

(i) awell capacity of 1.0 gpm per connection; and

(it) a pressure tank capacity of 50 gallons per con-
nection with a maximum of 2,500 gallons required.

(F) Mobile home parks and apartment complexes which
supply 100 connections or greater, or fewer than 100 connections and
utilize ground storage must meet the following requirements:

(i) awell capacity of 0.6 gpm per connection. Sys-
tems with 250 or more connections must have either two wells or an
approved interconnection which is capable of supplying at least 0.35
gpm for each connection in the combined system;

(ii)  atotal storage of 200 gallons per connection;

(iii)  at least two service pumps with a total capacity
of 2.0 gpm per connection; and

(iv) a pressure tank capacity of 20 gallons per con-
nection.

(2) Surface water supplies must meet the following re-
quirements:

(A) araw water pump capacity of 0.6 gpm per connec-
tion with the largest pump out of service;

(B) a treatment plant capacity of 0.6 gpm per connec-
tion under normal rated design flow;

(C) transfer pumps (where applicable) with a capacity
of 0.6 gpm per connection with the largest pump out of service;

(D) a covered clearwell storage capacity at the treat-
ment plant of 50 gallons per connection or, for systems serving more
than 250 connections, 5.0% of daily plant capacity;

(E) a total storage capacity of 200 gallons per connec-
tion;

(F) a service pump capacity that provides each pump
station or pressure plane with two or more pumps that have a total
capacity of 2.0 gpm per connection or that have a total capacity of
at least 1,000 gpm and the ability to meet peak hourly demands with
the largest pump out of service, whichever is less. For systems which
provide an elevated storage capacity of 200 gallons per connection,
two service pumps with a minimum combined capacity of 0.6 gpm per
connection are required at each pump station or pressure plane;

(G) anelevated storage capacity of 100 gallons per con-
nection or a pressure tank capacity of 20 gallons per connection. If
pressure tanks are used, a maximum capacity of 30,000 gallons is suf-
ficient for systems of up to 2,500 connections. An elevated storage ca-
pacity of 100 gallons per connection is required for systems with more
than 2,500 connections. Alternate methods of pressure maintenance
may be proposed and will be approved if the criteria contained in sub-
section (g)(5) of this section are met; and

(H) emergency power for systems which serve more
than 250 connections and do not meet the elevated storage requirement.
Sufficient emergency power must be provided to deliver a minimum of
0.35 gpm per connection and meet minimum pressure requirements to
the distribution system in the event of the loss of normal power sup-
ply. Alternately, an emergency interconnection can be provided with
another public water system that has emergency power and is able to
supply at least 0.35 gpm for each connection in the combined system.

Emergency power must be maintained as required by §290.46(m)(8) of
this title.

(3) Any community public water system that is an affected
utility, defined in TWC §13.1394 or §13.1395 shall have an emergency
preparedness plan approved by the executive director and must meet
the requirements for emergency operations contained in subsection (h)
or (i) of this section. This includes any affected utility that provides
100 gallons of elevated storage capacity per connection.

(c) Noncommunity water systems serving transient accommo-
dation units. The following water capacity requirements apply to non-
community water systems serving accommodation units such as hotel
rooms, motel rooms, travel trailer spaces, campsites, and similar ac-
commodations.

(1) Groundwater supplies must meet the following require-
ments.

(A) If fewer than 100 accommodation units without
ground storage, the system must meet the following requirements:

(i) awell capacity of 1.0 gpm per unit; and

(i) a pressure tank capacity of ten gallons per unit
with a minimum of 220 gallons.

(B) For systems serving fewer than 100 accommoda-
tion units with ground storage or serving 100 or more accommodation
units, the system must meet the following requirements:

(i) awell capacity of 0.6 gpm per unit;
(ii) a ground storage capacity of 35 gallons per unit;

(iii) two or more service pumps which have a total
capacity of 1.0 gpm per unit; and

(iv) apressure tank capacity of ten gallons per unit.

(2) Surface water supplies, regardless of size, must meet
the following requirements:

(A) araw water pump capacity of 0.6 gpm per unit with
the largest pump out of service;

(B) atreatment plant capacity of 0.6 gpm per unit;

(C) a transfer pump capacity (where applicable) of 0.6
gpm per unit with the largest pump out of service;

(D) a ground storage capacity of 35 gallons per unit
with a minimum of 1,000 gallons as clearwell capacity;

(E) two or more service pumps with a total capacity of
1.0 gpm per unit; and

(F) apressure tank capacity of ten gallons per unit with
a minimum requirement of 220 gallons.

(3) A noncommunity public water system that is an af-
fected utility, defined in TWC §13.1394 or §13.1395 shall meet the
requirements of subsection (h) or (i) of this section.

(d) Noncommunity water systems serving other than transient
accommodation units.

(1) The following table is applicable to paragraphs (2) and
(3) of this subsection and shall be used to determine the maximum daily
demand for the various types of facilities listed.
Figure: 30 TAC §290.45(d)(1) (No change.)

(2) Groundwater supplies must meet the following require-
ments.
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(A) Subject to the requirements of subparagraph (B) of
this paragraph, if fewer than 300 persons per day are served, the system
must meet the following requirements:

(i) awell capacity which meets or exceeds the max-
imum daily demand of the system during the hours of operation; and

(i) a minimum pressure tank capacity of 220 gal-
lons with additional capacity, if necessary, based on a sanitary survey
conducted by the executive director.

(B) Systems which serve 300 or more persons per day
or serve fewer than 300 persons per day and provide ground storage
must meet the following requirements:

(i) awell capacity which meets or exceeds the max-
imum daily demand;

(ii) a ground storage capacity which is equal to 50%
of the maximum daily demand;

(iii)  if the maximum daily demand is less than 15
gpm, at least one service pump with a capacity of three times the max-
imum daily demand;

(iv) if the maximum daily demand is 15 gpm or
more, at least two service pumps with a total capacity of three times
the maximum daily demand; and

(v) aminimum pressure tank capacity of 220 gallons
with additional capacity, if necessary, based on a sanitary survey con-
ducted by the executive director.

(3) Each surface water supply or groundwater supply that
is under the direct influence of surface water, regardless of size, must
meet the following requirements:

(A) araw water pump capacity which meets or exceeds
the maximum daily demand of the system with the largest pump out of
service;

(B) a treatment plant capacity which meets or exceeds
the system's maximum daily demand;

(C) a transfer pump capacity (where applicable) suffi-
cient to meet the maximum daily demand with the largest pump out of
service;

(D) a clearwell capacity which is equal to 50% of the
maximum daily demand;

(E) two or more service pumps with a total capacity of
three times the maximum daily demand; and

(F) a minimum pressure tank capacity of 220 gallons
with additional capacity, if necessary, based on a sanitary survey con-
ducted by the executive director.

(4) A noncommunity public water system that is an af-
fected utility, defined in TWC §13.1394 or §13.1395, shall meet the
requirements of subsection (h) or (i) of this section.

(e) Water wholesalers. The following additional requirements
apply to systems which supply wholesale treated water to other public
water supplies.

(1) All wholesalers must provide enough production, treat-
ment, and service pumping capacity to meet or exceed the combined
maximum daily commitments specified in their various contractual
obligations. If a contract prohibits a purchaser from securing water
from sources other than the contracted wholesaler during emergency
operations, the wholesaler is responsible for meeting applicable
capacity requirements.

(2) For wholesale water suppliers, minimum water system
capacity requirements shall be determined by calculating the require-
ments based upon the number of retail customer service connections of
that wholesale water supplier, if any, fire flow capacities, if required by
§290.46(x) and (y) of this title and adding that amount to the maximum
amount of water obligated or pledged under all wholesale contracts.

(3) Emergency power is required for each portion of the
system which supplies more than 250 connections under direct pressure
and does not provide an elevated storage capacity of at least 100 gallons
per connection. If emergency power is required, it must be sufficient
to deliver 20% of the minimum required service pump capacity and
meet minimum pressure requirements in the event of the loss of normal
power supply. When the wholesaler provides water through an air gap
into the purchaser's storage facilities it will be the purchaser's responsi-
bility to meet all minimum water system capacity requirements includ-
ing emergency power. For wholesale contracts executed or amended
on or after January 1, 2025, the contract must specify if the wholesaler
will supply water, pressure, or both water and pressure during emer-
gency operations to comply with TWC §13.1394 or §13.1395.

(4) A wholesaler that is an affected utility, defined in TWC
§13.1394 or §13.1395, must meet the requirements specified in subsec-
tion (h) or (i) of this section.

(f) Purchased water systems. The following requirements ap-
ply only to systems which purchase treated water to meet all or part of
their production, storage, service pump, or pressure maintenance ca-
pacity requirements.

(1) The water purchase contract must be available to the
executive director in order that production, storage, service pump, or
pressure maintenance capacity may be properly evaluated. For pur-
poses of this section, a contract may be defined as a signed written
document of specific terms agreeable to the water purchaser and the
water wholesaler, or in its absence, a memorandum or letter of under-
standing between the water purchaser and the water wholesaler.

(2) The contract shall authorize the purchase of enough wa-
ter to meet the monthly or annual needs of the purchaser.

(3) The contract shall also establish the maximum rate at
which water may be drafted on a daily and hourly basis. In the absence
of specific maximum daily or maximum hourly rates in the contract, a
uniform purchase rate for the contract period will be used.

(4) The maximum authorized daily purchase rate specified
in the contract, or a uniform purchase rate in the absence of a specified
daily purchase rate, plus the actual production capacity of the system
must be at least 0.6 gpm per connection.

(5) For systems which purchase water under direct pres-
sure, the maximum hourly purchase authorized by the contract plus the
actual service pump capacity of the system must be at least 2.0 gpm
per connection or provide at least 1,000 gpm and be able to meet peak
hourly demands, whichever is less.

(6) The purchaser is responsible for meeting all capacity
requirements. If additional capacity to meet increased demands cannot
be attained from the wholesaler through a new or amended contract, ad-
ditional capacity must be obtained from water purchase contracts with
other entities, new wells, or surface water treatment facilities. How-
ever, if the water purchase contract prohibits the purchaser from se-
curing water from sources other than the wholesaler, the wholesaler is
responsible for meeting applicable capacity requirements. For whole-
sale contracts executed or amended on or after January 1, 2025, the
contract must specify if the wholesaler will supply water, pressure, or
both water and pressure during emergency operations to comply with
TWC §13.1394 or §13.1395.
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(7) All other minimum capacity requirements specified in
this section and §290.46(x) and (y) of this title shall apply.

(g) Alternative capacity requirements. Public water systems
may request approval to meet alternative capacity requirements in lieu
of the minimum capacity requirements specified in this section. Any
water system requesting to use an alternative capacity requirement
must demonstrate to the satisfaction of the executive director that
approving the request will not compromise the public health or result
in a degradation of service or water quality and comply with the
requirements found in §290.46(x) and (y) of this title. Alternative
capacity requirements are unavailable for groundwater systems serv-
ing fewer than 50 connections without total storage as specified in
subsection (b)(1) of this section or for noncommunity water systems
as specified in subsections (c) and (d) of this section.

(1) Alternative capacity requirements for public water sys-
tems may be granted upon request to and approval by the executive
director. The request to use an alternative capacity requirement must
include:

(A) a detailed inventory of the major production, pres-
surization, and storage facilities utilized by the system;

(B) records kept by the water system that document the
daily production of the system. The period reviewed shall not be less
than three years. The applicant may not use a calculated peak daily
demand;

(C) data acquired during the last drought period in the
region, if required by the executive director;

(D) the actual number of active connections for each
month during the three years of production data;

(E) description of any unusual demands on the system
such as fire flows or major main breaks that will invalidate unusual
peak demands experienced in the study period;

(F) any other relevant data needed to determine that the
proposed alternative capacity requirement will provide at least 35 psi in
the public water system except during line repair or during firefighting
when it cannot be less than 20 psi; and

(G) a copy of all data relied upon for making the pro-
posed determination.

(2) Alternative capacity requirements for existing public
water systems must be based upon the maximum daily demand for the
system, unless the request is submitted by a licensed professional engi-
neer in accordance with the requirements of paragraph (3) of this sub-
section. The maximum daily demand must be determined based upon
the daily usage data contained in monthly operating reports for the sys-
tem during a 36 consecutive month period. The 36 consecutive month
period must end within 90 days of the date of submission to ensure the
data is as current as possible.

(A) Maximum daily demand is the greatest number of
gallons, including groundwater, surface water, and purchased water de-
livered by the system during any single day during the review period.
Maximum daily demand excludes unusual demands on the system such
as fire flows or major main breaks.

(B) For the purpose of calculating alternative capacity
requirements, an equivalency ratio must be established. This equiva-
lency ratio must be calculated by multiplying the maximum daily de-
mand, expressed in gpm per connection, by a fixed safety factor and
dividing the result by 0.6 gpm per connection. The safety factor shall
be 1.15 unless it is documented that the existing system capacity is ad-
equate for the next five years. In this case, the safety factor may be

reduced to 1.05. The conditions in §291.93(3) of this title (relating to
Adequacy of Water Utility Service) concerning the 85% rule shall con-
tinue to apply to public water systems that are also retail public utilities.

(C) To calculate the alternative capacity requirements,
the equivalency ratio must be multiplied by the appropriate minimum
capacity requirements specified in subsection (b) of this section. Stan-
dard rounding methods are used to round calculated alternative produc-
tion capacity requirement values to the nearest one-hundredth.

(3) Alternative capacity requirements which are proposed
and submitted by licensed professional engineers for review are subject
to the following additional requirements.

(A) A signed and sealed statement by the licensed pro-
fessional engineer must be provided which certifies that the proposed
alternative capacity requirements have been determined in accordance
with the requirements of this subsection.

(B) If the system is new or at least 36 consecutive
months of data is not available, maximum daily demand may be based
upon at least 36 consecutive months of data from a comparable public
water system. A licensed professional engineer must certify that the
data from another public water system is comparable based on con-
sideration of the following factors: prevailing land use patterns (rural
versus urban); number of connections; density of service populations;
fire flow obligations; and socio-economic, climatic, geographic, and
topographic considerations as well as other factors as may be relevant.
The comparable public water system shall not exhibit any of the
conditions listed in paragraph (6)(A) of this subsection.

(4) The executive director shall consider requests for alter-
native capacity requirements in accordance with the following require-
ments.

(A) For those requests submitted under the seal of a li-
censed professional engineer, the executive director must mail written
acceptance or denial of the proposed alternative capacity requirements
to the public water system within 90 days from the date of submis-
sion. If the executive director fails to mail written notification within
90 days, the alternative capacity requirements submitted by a licensed
professional engineer automatically become the alternative capacity re-
quirements for the public water system.

(B) If the executive director denies the request:

(i) the executive director shall mail written notice to
the public water system identifying the specific reason or reasons for
denial and allow 45 days for the public water system to respond to the
reason(s) for denial;

(ii)  the denial is final if no response from the public
water system is received within 45 days of the written notice being
mailed; and

(iii)  the executive director must mail a final written
approval or denial within 60 days from the receipt of any response
timely submitted by the public water system.

(5) Although elevated storage is the preferred method of
pressure maintenance for systems of over 2,500 connections, it is rec-
ognized that local conditions may dictate the use of alternate methods
utilizing hydropneumatic tanks and on-site emergency power equip-
ment. Alternative capacity requirements to the elevated storage re-
quirements may be obtained based on request to and approval by the
executive director. Special conditions apply to systems qualifying for
an elevated storage alternative capacity requirement.

(A) The system must submit documentation sufficient
to assure that the alternate method of pressure maintenance is capable
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of providing a safe and uninterrupted supply of water under pressure
to the distribution system during all demand conditions.

(i) A signed and sealed statement by a licensed pro-
fessional engineer must be provided which certifies that the pressure
maintenance facilities are sized, designed, and capable of providing a
minimum pressure of at least 35 psi at all points within the distribution
network at flow rates of 1.5 gpm per connection or greater. In addi-
tion, the engineer must certify that the emergency power facilities are
capable of providing the greater of the average daily demand or 0.35
gpm per connection while maintaining distribution pressures of at least
20 psi or a pressure approved by the executive director, or 35 psi, as
required by TWC §13.1394 and §13.1395, respectively, and that emer-
gency power facilities powering production and treatment facilities are
capable of supplying at least 0.35 gpm per connection to storage.

(ii) The system's licensed professional engineer
must conduct a hydraulic analysis of the system under peak conditions.
This must include an analysis of the time lag between the loss of the
normal power supply and the commencement of emergency power
as well as the minimum pressure that will be maintained within the
distribution system during this time lag. In no case shall this minimum
pressure within the distribution system be less than 20 psi. The results
of this analysis must be submitted to the executive director for review.

(iii)  For existing systems, the system's licensed pro-
fessional engineer must provide continuous pressure chart recordings
of distribution pressures maintained during past power failures, if avail-
able. The period reviewed shall not be less than three years.

(iv) A public water system that is an affected utility,
defined in TWC §13.1394 or §13.1395, must conduct the modeling
requirements contained in clauses (i) - (iii) of this subparagraph using
the requirements specified in subsection (h) or (i) of this section.

(B) Emergency power facilities must be maintained and
provided with necessary appurtenances to assure immediate and de-
pendable operation in case of normal power interruption. A public
water system that is an affected utility, defined in TWC §13.1394 or
§13.1395, must meet the requirements specified in subsection (h) or (i)
of this section.

(i) The facilities must be serviced and maintained in
accordance with Level 2 maintenance requirements contained in the
current NFPA 110 Standard and the manufacturers' recommendations
if the affected utility serves 1,000 connections or greater, or in ac-
cordance with manufacturer's recommendations and as prescribed in
§290.46(m)(8) of this title if the affected utility serves fewer than 1,000
connections.

(i) The switching gear must be capable of bringing
the emergency power generating equipment on-line during a power in-
terruption such that the pressure in the distribution network does not
fall below 20 psi or a pressure approved by the executive director, or
35 psi, as required by TWC §13.1394 and §13.1395, respectively.

(iii))  The minimum on-site fuel storage capacity shall
be determined by the fuel demand of the emergency power facilities
and the frequency of fuel delivery. An amount of fuel equal to that
required to operate the emergency power facilities during emergency
operations for a period of at least 48 hours must always be maintained
on site or made readily available.

(iv) Residential rated mufflers or other means of ef-
fective noise suppression must be provided on each emergency power
motor.

(C) Battery-powered or uninterrupted power supply
pressure monitors and chart recorders which are configured to activate

immediately upon loss of normal power must be provided for pressure
maintenance facilities. These records must be kept for a minimum of
three years and made available for review by the executive director.
Records must include chart recordings of all power interruptions
including interruptions due to periodic emergency power under-load
testing and maintenance.

(6) Any alternative capacity requirement granted under this
subsection is subject to review and revocation or revision by the exec-
utive director. If permission to use an alternative capacity requirement
is revoked, the public water system must meet the applicable minimum
capacity requirements of this section.

(A) The following conditions, if attributable to the alter-
native capacity requirements, may constitute grounds for revocation or
revision of established alternative capacity requirements or for denial
of new requests, if the condition occurred within the last 36 months:

(i) documented pressure below 35 psi at any time not
related to line repair, except during firefighting when it cannot be less
than 20 psi;

(i) water outages due to high water usage;

(iti) mandatory water rationing due to high customer
demand or overtaxed water production or supply facilities;

(iv) failure to meet a minimum capacity requirement
or an established alternative capacity requirement;

(v) changes in water supply conditions or usage pat-
terns which create a potential threat to public health; or

(vi) any other condition where the executive director
finds that the alternative capacity requirement has compromised public
health or resulted in a degradation of service or water quality.

(B) If the executive director finds any of the conditions
specified in subparagraph (A) of this paragraph, the process for revo-
cation or revision of an alternative capacity requirement shall be as
follows, unless the executive director finds that failure of the service or
other threat to public health and safety is imminent under subparagraph
(C) of this paragraph.

(i) The executive director must mail the public
drinking water system written notice of the executive director's intent
to revoke or revise an alternative capacity requirement identifying the
specific reason(s) for the proposed action.

(i) The public water system has 30 days from the
date the written notice is mailed to respond to the proposed action.

(iii) The public water system has 30 days from the
date the written notice is mailed to request a meeting with the agency's
public drinking water program personnel to review the proposal. If
requested, such a meeting must occur within 45 days of the date the
written notice is mailed.

(iv)  After considering any response from or after any
requested meeting with the public drinking water system, the execu-
tive director must mail written notification to the public drinking water
system of the executive director's final decision to continue, revoke, or
revise an alternative capacity requirement identifying the specific rea-
son(s) for the decision.

(C) Ifthe executive director finds that failure of the ser-
vice or other threat to public health and safety is imminent, the exec-
utive director may issue written notification of the executive director's
final decision to revoke or revise an alternative capacity requirement at
any time.
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(h) Affected utilities as defined in TWC §13.1394. This sub-
section applies to all affected utilities, as defined in TWC §13.1394,
and is in addition to any other requirements pertaining to emergency
power found in this chapter.

(1) Affected utilities must provide one or more of the fol-
lowing options to ensure the emergency operation of its water system
during an extended power outage at a minimum of 20 psi, or a pressure
approved by the executive director, whichever is applicable, and in ac-
cordance with the affected utility's approved emergency preparedness
plan:

(A) the maintenance of automatically starting auxiliary
generators;

(B) the sharing of auxiliary generator capacity with one
or more affected utilities, including through participation in a statewide
mutual aid program;

(C) the negotiation of leasing and contracting agree-
ments, including emergency mutual aid agreements with other retail
public utilities, exempt utilities, or providers, or conveyers of potable
water or raw water service, if the agreements provide for coordination
with the division of emergency management in the governor's office;

(D) the use of portable generators capable of serving
multiple facilities equipped with quick-connect systems;

(E) the use of on-site electrical generation or electrical
distribution generation facilities;

(F) hardening of the electric transmission and electric
distribution system against damage from natural disasters during an
extended power outage;

(G) the maintenance of direct engine or right-angle
drives;

(H) designation of the water system as a critical load
facility or redundant, isolated or dedicated electrical feeds;

(I) water storage capabilities with sufficient storage to
provide water to customers during an extended power outage;

(J) water supplies can be delivered from outside the ser-
vice area of the affected utility by opening an emergency interconnect
or using a water hauler;

(K) affected utility has ability to provide water through
artesian flows;

(L) affected utility has ability to open valves between
pressure zones to provide redundant interconnectivity between pres-
sure zones;

(M) affected utility will implement emergency water
demand rules to maintain emergency operations; or

(N) any other alternative determined by the executive
director to be acceptable.

(2) Each affected utility that supplies, provides, or conveys
raw surface water shall include in its emergency preparedness plan, un-
der paragraph (1) of this subsection, provisions for demonstrating the
capability of each raw water intake pump station, pump station, and
pressure facility necessary to provide raw water service to its whole-
sale customers during emergencies. This does not apply to raw water
services that are unnecessary or otherwise subject to interruption or
curtailment during emergencies under a contract.

(3) Emergency generators used as part of an approved
emergency preparedness plan must be inspected, maintained, tested,

and operated in accordance with the manufacturer's specifications and
as outlined in 290.46(m)(8) of this title.

(4) An affected utility may adopt and is encouraged to en-
force limitations on water use while the utility is providing emergency
operations.

(5) As soon as safe and practicable following the occur-
rence of a natural disaster, an affected utility must operate in accor-
dance with its approved emergency preparedness plan, which may in-
clude using elevated storage. An affected utility may meet the re-
quirements of TWC §13.1394 including having a currently approved
emergency preparedness plan, in lieu of any other rules regarding ele-
vated storage requirements, provided that, under normal operating con-
ditions, the affected utility continues to meet the pressure requirements
of §290.46(r) of this title (related to Minimum Acceptable Operating
Practices for Public Drinking Water Systems) and the production, treat-
ment, total storage, and service pump capacity requirements of this sub-
chapter.

(6) An affected utility must maintain on-site, or make read-
ily available during emergency operations, an amount of fuel neces-
sary to operate any required emergency power equipment necessary to
maintain emergency operations for at least 48 hours.

(7) Each affected utility must implement its emergency
preparedness plan upon approval by the executive director.

(1) Affected utilities as defined by TWC §13.1395. This sub-
section applies to all affected utilities as defined by TWC §13.1395 and
is in addition to any other requirements pertaining to emergency power
found in this subchapter.

(1) Affected utilities must provide one of the following op-
tions of sufficient power to meet the capacity requirements of paragraph
(1) or (2) of this subsection, whichever is applicable, and in accordance
with the affected utility's approved emergency preparedness plan:

(A) the maintenance of automatically starting auxiliary
generators;

(B) the sharing of auxiliary generator capacity with one
or more affected utilities;

(C) the negotiation of leasing and contracting agree-
ments, including emergency mutual aid agreements with other retail
public utilities, exempt utilities, or providers, or conveyors of potable
or raw water service, if the agreements provide for coordination with
the division of emergency management in the governor's office;

(D) the use of portable generators capable of serving
multiple facilities equipped with quick-connect systems;

(E) the use of on-site electrical generation or electrical
distributed generation facilities;

(F) hardening of the electric transmission and electric
distribution system against damage from natural disasters during an
extended power outage;

(G) the maintenance of direct engine or right-angle
drives; or

(H) any other alternative determined by the executive
director to be acceptable.

(2) Each affected utility that supplies, provides, or conveys
surface water to wholesale customers shall install and maintain auto-
matically starting auxiliary generators or distributive generation facil-
ities for each raw water intake pump station, water treatment plant,
pump station, and pressure facility necessary to provide water to its
wholesale customers. This does not apply to raw water services that are
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unnecessary or otherwise subject to interruption or curtailment during
emergencies under a contract.

(3) Emergency generators used as part of an approved
emergency preparedness plan must be maintained, tested, and operated
in accordance with Level 2 maintenance requirements contained in
the current NFPA 110 Standard and the manufacturers specifications
if the affected utility serves 1,000 connections or greater, or the
manufacturer's specifications and as outlined in §290.46(m)(8) of this
title for affected utilities serving fewer than 1,000 connections.

(4) An affected utility may adopt and is encouraged to en-
force limitations on water use while the utility is providing emergency
operations.

(5) As soon as safe and practicable following the occur-
rence of a natural disaster, an affected utility must operate in accor-
dance with its approved emergency preparedness plan, which may in-
clude using elevated storage. An affected utility may meet the re-
quirements of TWC §13.1395, including having a currently approved
emergency preparedness plan, in lieu of any other rules regarding ele-
vated storage requirements, provided that, under normal operating con-
ditions, the affected utility continues to meet the pressure requirements
of §290.46(r) of this title and the production, treatment, total storage
and service pump capacity requirements of this subchapter.

(6) An affected utility must maintain on-site, or make read-
ily available during emergency operations, an amount of fuel neces-
sary to operate any required emergency power equipment necessary to
maintain emergency operations for at least 48 hours.

(7) Each affected utility must implement their emergency
preparedness plan upon approval by the executive director.

$290.46. Minimum Acceptable Operating Practices for Public
Drinking Water Systems.

(a) General. When a public drinking water supply system is
to be established, plans shall be submitted to the executive director for
review and approval prior to the construction of the system. All public
water systems are to be constructed in conformance with the require-
ments of this subchapter and maintained and operated in accordance
with the following minimum acceptable operating practices. Owners
and operators shall allow entry to members of the commission and em-
ployees and agents of the commission onto any public or private prop-
erty at any reasonable time for the purpose of inspecting and investi-
gating conditions relating to public water systems in the state including
the required elements of a sanitary survey as defined in §290.38 of this
title (relating to Definitions). Members, employees, or agents acting
under this authority shall observe the establishment's rules and regula-
tions concerning safety, internal security, and fire protection, and if the
property has management in residence, shall notify management or the
person then in charge of his presence and shall exhibit proper creden-
tials.

(b) Microbiological. Submission of samples for microbiolog-
ical analysis shall be as required by Subchapter F of this chapter (re-
lating to Drinking Water Standards Governing Drinking Water Quality
and Reporting Requirements for Public Water Systems). Microbiolog-
ical samples may be required by the executive director for monitoring
purposes in addition to the routine samples required by the drinking
water standards. These samples shall be submitted to an accredited
laboratory. (A list of the accredited laboratories can be obtained by
contacting the executive director.) The samples shall be submitted to
the executive director in a manner prescribed by the executive director.

(¢) Chemical. Samples for chemical analysis shall be submit-
ted as directed by the executive director.

(d) Disinfectant residuals and monitoring. A disinfectant
residual must be continuously maintained during the treatment process
and throughout the distribution system.

(1) Disinfection equipment shall be operated and moni-
tored in a manner that will assure compliance with the requirements of
§290.110 of this title (relating to Disinfectant Residuals).

(2) The disinfection equipment shall be operated to main-
tain the following minimum disinfectant residuals in each finished wa-
ter storage tank and throughout the distribution system at all times:

(A) a free chlorine residual of 0.2 milligrams per liter
(mg/L); or

(B) achloramine residual of 0.5 mg/L (measured as to-
tal chlorine) for those systems that distribute chloraminated water.

(e) Operation by trained and licensed personnel. Except as
provided in paragraph (1) of this subsection, the production, treatment,
and distribution facilities at the public water system must be operated
at all times under the direct supervision of a water works operator who
holds an applicable, valid license issued by the executive director. Ex-
cept as provided in paragraph (1) of this subsection, all public water
systems must use a water works operator who holds an applicable, valid
license issued by the executive director to meet the requirements of this
subsection. The licensed operator of a public water system may be an
employee, contractor, or volunteer.

(1) Transient, noncommunity public water systems are ex-
empt from the requirements of this subsection if they use only ground-
water or purchase treated water from another public water system.

(2) All public water systems that are subject to the provi-
sions of this subsection shall meet the following requirements.

(A) Public water systems shall not allow new or
repaired production, treatment, storage, pressure maintenance, or dis-
tribution facilities to be placed into service without the prior guidance
and approval of a licensed water works operator.

(B) Public water systems shall ensure that their opera-
tors are trained regarding the use of all chemicals used in the water
treatment plant. Training programs shall meet applicable standards
established by the Occupational Safety and Health Administration or
the Texas Hazard Communication Act, Texas Health and Safety Code,
Chapter 502.

(C) Public water systems using chlorine dioxide shall
place the operation of the chlorine dioxide facilities under the direct
supervision of a licensed operator who has a Class "C" or higher li-
cense.

(D) Effective September 1, 2016, reverse osmosis or
nanofiltration membrane systems must have operators that have suc-
cessfully completed at least one executive director-approved training
course or event specific to the operations and maintenance of reverse
osmosis or nanofiltration membrane treatment.

(3) Systems that only purchase treated water shall meet the
following requirements in addition to the requirements contained in
paragraph (2) of this subsection.

(A) Purchased water systems serving no more than 250
connections must use an operator who holds a Class "D" or higher li-
cense.

(B) Purchased water systems serving more than 250
connections, but no more than 1,000 connections, must use an operator
who holds a Class "C" or higher license.
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(C) Purchased water systems serving more than 1,000
connections must use at least two operators who hold a Class "C" or
higher license and who each work at least 16 hours per month at the
public water system's treatment or distribution facilities.

(4) Systems that treat groundwater and do not treat surface
water or groundwater that is under the direct influence of surface water
shall meet the following requirements in addition to the requirements
contained in paragraph (2) of this subsection.

(A) Groundwater systems serving no more than 250
connections must use an operator with a Class "D" or higher license.

(B) Groundwater systems serving more than 250 con-
nections, but no more than 1,000 connections, must use an operator
with a Class "C" or higher groundwater license.

(C) Groundwater systems serving more than 1,000 con-
nections must use at least two operators who hold a Class "C" or higher
groundwater license and who each work at least 16 hours per month at
the public water system's production, treatment, or distribution facili-
ties.

(5) Systems that treat groundwater that is under the direct
influence of surface water must meet the following requirements in ad-
dition to the requirements contained in paragraph (2) of this subsection.

(A) Systems which serve no more than 1,000 connec-
tions and utilize cartridge or membrane filters must use an operator who
holds a Class "C" or higher groundwater license and has completed a
four-hour training course on monitoring and reporting requirements or
who holds a Class "C" or higher surface water license and has com-
pleted the Groundwater Production course.

(B) Systems which serve more than 1,000 connections
and utilize cartridge or membrane filters must use at least two operators
who meet the requirements of subparagraph (A) of this paragraph and
who each work at least 24 hours per month at the public water system's
production, treatment, or distribution facilities.

(C) Systems which serve no more than 1,000 connec-
tions and utilize coagulant addition and direct filtration must use an
operator who holds a Class "C" or higher surface water license and has
completed the Groundwater Production course or who holds a Class
"C" or higher groundwater license and has completed a Surface Water
Production course. Effective January 1, 2007, the public water system
must use at least one operator who has completed the Surface Water
Production I course and the Surface Water Production II course.

(D) Systems which serve more than 1,000 connections
and utilize coagulant addition and direct filtration must use at least two
operators who meet the requirements of subparagraph (C) of this para-
graph and who each work at least 24 hours per month at the public wa-
ter system's production, treatment, or distribution facilities. Effective
January 1, 2007, the public water system must use at least two oper-
ators who have completed the Surface Water Production I course and
the Surface Water Production II course.

(E) Systems which utilize complete surface water treat-
ment must comply with the requirements of paragraph (6) of this sub-
section.

(F) Each plant must have at least one Class "C" or
higher operator on duty at the plant when it is in operation or the plant
must be provided with continuous turbidity and disinfectant residual
monitors with automatic plant shutdown and alarms to summon
operators so as to ensure that the water produced continues to meet the
commission's drinking water standards during periods when the plant
is not staffed.

(6) Systems that treat surface water must meet the follow-
ing requirements in addition to the requirements contained in paragraph
(2) of this subsection.

(A) Surface water systems that serve no more than
1,000 connections must use at least one operator who holds a Class
"B" or higher surface water license. Part-time operators may be
used to meet the requirements of this subparagraph if the operator is
completely familiar with the design and operation of the plant and
spends at least four consecutive hours at the plant at least once every
14 days and the system also uses an operator who holds a Class "C"
or higher surface water license. Effective January 1, 2007, the public
water system must use at least one operator who has completed the
Surface Water Production I course and the Surface Water Production
II course.

(B) Surface water systems that serve more than 1,000
connections must use at least two operators; one of the required op-
erators must hold a Class "B" or higher surface water license and the
other required operator must hold a Class "C" or higher surface water
license. Each of the required operators must work at least 32 hours per
month at the public water system's production, treatment, or distribu-
tion facilities. Effective January 1, 2007, the public water system must
use at least two operators who have completed the Surface Water Pro-
duction I course and the Surface Water Production II course.

(C) Each surface water treatment plant must have
at least one Class "C" or higher surface water operator on duty at
the plant when it is in operation or the plant must be provided with
continuous turbidity and disinfectant residual monitors with automatic
plant shutdown and alarms to summon operators so as to ensure that
the water produced continues to meet the commission's drinking water
standards during periods when the plant is not staffed.

(D) Public water systems shall not allow Class "D" op-
erators to adjust or modify the treatment processes at surface water
treatment plant unless an operator who holds a Class "C" or higher sur-
face license is present at the plant and has issued specific instructions
regarding the proposed adjustment.

(f) Operating records and reports. All public water systems
must maintain a record of water works operation and maintenance ac-
tivities and submit periodic operating reports.

(1) The public water system's operating records must be
organized, and copies must be kept on file or stored electronically.

(2) The public water system's operating records must be ac-
cessible for review during inspections and be available to the executive
director upon request.

(3) All public water systems shall maintain a record of op-
erations.

(A) The following records shall be retained for at least
two years:

(i) the amount of chemicals used:

(1) Systems that treat surface water or groundwa-
ter under the direct influence of surface water shall maintain a record
of the amount of each chemical used each day.

(II) Systems that serve 250 or more connections
or serve 750 or more people shall maintain a record of the amount of
each chemical used each day.

(I1I) Systems that serve fewer than 250 connec-
tions, serve fewer than 750 people, and use only groundwater or pur-
chased treated water shall maintain a record of the amount of each
chemical used each week;
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(ii) the volume of water treated and distributed:

(I) Systems that treat surface water or groundwa-
ter under the direct influence of surface water shall maintain a record
of the amount of water treated and distributed each day.

(II) Systems that serve 250 or more connections
or serve 750 or more people shall maintain a record of the amount of
water distributed each day.

(11I) Systems that serve fewer than 250 connec-
tions, serve fewer than 750 people, and use only groundwater or pur-
chase treated water shall maintain a record of the amount of water dis-
tributed each week.

(1V)  Systems that serve 250 or more connections
or serve 750 or more people and also add chemicals or provide
pathogen or chemical removal shall maintain a record of the amount
of water treated each day.

(V) Systems that serve fewer than 250 connec-
tions, serve fewer than 750 people, use only groundwater or purchase
treated water, and also add chemicals or provide pathogen or chemical
removal shall maintain a record of the amount of water treated each
week;

(iii) the date, location, and nature of water quality,
pressure, or outage complaints received by the system and the results
of any subsequent complaint investigation;

(iv)  the dates that dead-end mains were flushed;

(v) the dates that storage tanks and other facilities
were cleaned;

(vi) the maintenance records for water system equip-
ment and facilities. For systems using reverse osmosis or nanofiltra-
tion, maintain records of each clean-in-place process including the date,
duration, and procedure used for each event;

(vii)  for systems that do not employ full-time oper-
ators to meet the requirements of subsection (¢) of this section, a daily
record or a monthly summary of the work performed and the number
of hours worked by each of the part-time operators used to meet the
requirements of subsection (e) of this section; and

(viii) the owner or manager of a public water system
that is operated by a volunteer to meet the requirements of subsection
(e) of this section, shall maintain a record of each volunteer operator
indicating the name of the volunteer, contact information for the volun-
teer, and the time period for which the volunteer is responsible for op-
erating the public water system. These requirements apply to full-time
and part-time licensed volunteer operators. Part-time licensed volun-
teer operators are excluded from the requirements of clause (vii) of this
subparagraph.

(B) The following records shall be retained for at least
three years:

(i) copies of notices of violation and any resulting
corrective actions. The records of the actions taken to correct violations
of primary drinking water regulations must be retained for at least three
years after the last action taken with respect to the particular violation
involved,

(i) copies of any public notice issued by the water
system,;

(iii) the disinfectant residual monitoring results
from the distribution system;

(iv) the calibration records for laboratory equip-
ment, flow meters, rate-of-flow controllers, on-line turbidimeters, and
on-line disinfectant residual analyzers;

(v) the records of backflow prevention device pro-
grams;

(vi) the raw surface water monitoring results and
source water monitoring plans required by §290.111 of this title
(relating to Surface Water Treatment) must be retained for three years
after bin classification required by §290.111 of this title;

(vii) notification to the executive director that a sys-
tem will provide 5.5-log Cryptosporidium treatment in lieu of raw sur-
face water monitoring;

(viii) except for those specified in subparagraphs
(C)(iv) and (E)(i) of this paragraph, the results of all surface water
treatment monitoring that are used to demonstrate log inactivation or
removal;

(ix) free and total chlorine, monochloramine, am-
monia, nitrite, and nitrate monitoring results if chloramines are used
in the water system; and

(x) the records of treatment effectiveness monitor-
ing for systems using reverse osmosis or nanofiltration membranes.
Treatment effectiveness monitoring includes the parameters for de-
termining when maintenance is required. Examples of parameters to
be monitored include conductivity (or total dissolved solids) on each
membrane unit, pressure differential across a membrane vessel, flow,
flux, and water temperature. At a minimum, systems using reverse 0s-
mosis or nanofiltration membranes must monitor the conductivity (or
total dissolved solids) of the feed and permeate water once per day.

(C) The following records shall be retained for a period
of five years after they are no longer in effect:

(i) the records concerning a variance or exemption
granted to the system;

(i) Concentration Time (CT) studies for surface wa-
ter treatment plants;

(iii)  the Recycling Practices Report form and other
records pertaining to site-specific recycle practices for treatment plants
that recycle; and

(iv) the turbidity monitoring results and exception
reports for individual filters as required by §290.111 of this title.

(D) The following records shall be retained for at least
five years:

(i) the results of microbiological analyses;

(ii)  the results of inspections (as required in subsec-
tion (m)(1) of this section) for all water storage and pressure mainte-
nance facilities;

(iii)  the results of inspections (as required by sub-
section (m)(2) of this section) for all pressure filters;

(iv) documentation of compliance with state ap-
proved corrective action plan and schedules required to be completed
by groundwater systems that must take corrective actions;

(v) documentation of the reason for an invalidated
fecal indicator source sample and documentation of a total coliform-
positive sample collected at a location with conditions that could cause
such positive samples in a distribution system;
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(vi) notification to wholesale system(s) of a distribu-
tion coliform-positive sample for consecutive systems using ground-
water;

(vii) Consumer Confidence Report compliance doc-
umentation;

(viii) records of the lowest daily residual disinfec-
tant concentration and records of the date and duration of any failure
to maintain the executive director-approved minimum specified disin-
fectant residual for a period of more than four hours for groundwater
systems providing 4-log treatment;

(ix) records of executive director-specified compli-
ance requirements for membrane filtration, records of parameters spec-
ified by the executive director for approved alternative treatment and
records of the date and duration of any failure to meet the membrane op-
erating, membrane integrity, or alternative treatment operating require-
ments for more than four hours for groundwater systems. Membrane
filtration can only be used if it is approved by the executive director
and if it can be properly validated;

(x) assessment forms, regardless of who conducts
the assessment, and documentation of corrective actions completed or
documentation of corrective actions required but not yet completed as a
result of those assessments and any other available summary documen-
tation of the sanitary defects and corrective actions taken in accordance
with §290.109 of this title (relating to Microbial Contaminants) for ex-
ecutive director review;

(xi) seasonal public water systems shall maintain ex-
ecutive director-approved start-up procedures and certification docu-
mentation in accordance with §290.109 of this title for executive di-
rector review; and

(xii) records of any repeat sample taken that meets
the criteria for an extension of the 24-hour period for collecting repeat
samples under §290.109 of this title.

(E) The following records shall be retained for at least
ten years:

(i) copies of Monthly Operating Reports and any
supporting documentation including turbidity monitoring results of
the combined filter effluent;

(ii)  the results of chemical analyses;

(iii) any written reports, summaries, or communica-
tions relating to sanitary surveys of the system conducted by the system
itself, by a private consultant, or by the executive director shall be kept
for a period not less than ten years after completion of the survey in-
volved;

(iv) copies of the Customer Service Inspection re-
ports required by subsection (j) of this section;

(v) copy of any Initial Distribution System Evalua-
tion (IDSE) plan, report, approval letters, and other compliance docu-
mentation required by §290.115 of this title (relating to Stage 2 Disin-
fection Byproducts (TTHM and HAAY));

(vi) state notification of any modifications to an
IDSE report;

(vii) copy of any 40/30 certification required by
§290.115 of this title;

(viii) documentation of corrective actions taken by
groundwater systems in accordance with §290.116 of this title (relating
to Groundwater Corrective Actions and Treatment Techniques);

(ix) any Sample Siting Plans required by
§290.109(d)(6) of this title and monitoring plans required by
§290.121(b) of this title (relating to Monitoring Plans); and

(x) records of the executive director-approved min-
imum specified disinfectant residual and executive director-approved
membrane system integrity monitoring results for groundwater systems
providing 4-log treatment, including wholesale, and consecutive sys-
tems, regulated under §290.116(c) of this title.

(F) A public water system shall maintain records relat-
ing to lead and copper requirements under §290.117 of this title (relat-
ing to Regulation of Lead and Copper) for no less than 12 years. Any
system subject to the requirements of §290.117 of this title shall re-
tain on its premises original records of all sampling data and analyses,
reports, surveys, letters, evaluations, schedules, executive determina-
tions, and any other information required by the executive director un-
der §290.117 of this title. These records include, but are not limited to,
the following items: tap water monitoring results including the loca-
tion of each site and date of collection; certification of the volume and
validity of first-draw-tap sample criteria via a copy of the laboratory
analysis request form; where residents collected the sample; certifica-
tion that the water system informed the resident of proper sampling
procedures; the analytical results for lead and copper concentrations at
each tap sample site; and designation of any substitute site not used in
previous monitoring periods.

(G) A public water system shall maintain records relat-
ing to special studies and pilot projects, special monitoring, and other
system-specific matters as directed by the executive director.

(4) Public water systems shall submit routine reports and
any additional documentation that the executive director may require
to determine compliance with the requirements of this chapter.

(A) The reports must be submitted to the Texas Com-
mission on Environmental Quality, Water Supply Division, MC 155,
P.O. Box 13087, Austin, Texas 78711-3087 by the tenth day of the
month following the end of the reporting period.

(B) The reports must contain all the information re-
quired by the drinking water standards and the results of any special
monitoring tests which have been required.

(C) The reports must be completed in ink, typed, or
computer-printed and must be signed by the licensed water works op-
erator.

(5) All public water systems that are affected utilities under
TWC §13.1394 or §13.1395 must maintain the following records for
as long as they are applicable to the system:

(A) An emergency preparedness plan approved by the
executive director and a copy of the approval letter.

(B) All required operating, inspection, testing, and
maintenance records for auxiliary power equipment, and associated
components required to be maintained, or actions performed as pre-
scribed in §290.46(m)(8) of this title.

(C) Copies of the manufacturer's specifications for all
generators that are part of the approved emergency preparedness plan.

(g) Disinfection of new or repaired facilities. Disinfection by
or under the direction of water system personnel must be performed
when repairs are made to existing facilities and before new facilities
are placed into service. Disinfection must be performed in accordance
with American Water Works Association (AWWA) requirements and
water samples must be submitted to an accredited laboratory. The sam-
ple results must indicate that the facility is free of microbiological con-
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tamination before it is placed into service. When it is necessary to
return repaired mains to service as rapidly as possible, doses may be
increased to 500 mg/L and the contact time reduced to 1/2 hour.

(h) Calcium hypochlorite. A supply of calcium hypochlorite
disinfectant shall be kept on hand for use when making repairs, setting
meters, and disinfecting new mains prior to placing them in service.

(i) Plumbing ordinance. Public water systems must adopt an
adequate plumbing ordinance, regulations, or service agreement with
provisions for proper enforcement to ensure that neither cross-connec-
tions nor other unacceptable plumbing practices are permitted (See
§290.47(b) of this title (relating to Appendices)). Should sanitary con-
trol of the distribution system not reside with the purveyor, the entity
retaining sanitary control shall be responsible for establishing and en-
forcing adequate regulations in this regard. The use of pipes and pipe
fittings that contain more than 0.25% lead or solders and flux that con-
tain more than 0.2% lead is prohibited for installation or repair of any
public water supply and for installation or repair of any plumbing in
a residential or nonresidential facility providing water for human con-
sumption and connected to a public drinking water supply system. This
requirement may be waived for lead joints that are necessary for repairs
to cast iron pipe.

(j) Customer service inspections. A customer service inspec-
tion certificate shall be completed prior to providing continuous water
service to new construction, on any existing service either when the wa-
ter purveyor has reason to believe that cross-connections or other po-
tential contaminant hazards exist, or after any material improvement,
correction, or addition to the private water distribution facilities. Any
customer service inspection certificate form which varies from the for-
mat found in commission Form 20699 must be approved by the exec-
utive director prior to being placed in use.

(1) Individuals with the following credentials shall be rec-
ognized as capable of conducting a customer service inspection certi-
fication.

(A) Plumbing Inspectors and Water Supply Protection
Specialists licensed by the Texas State Board of Plumbing Examiners
(TSBPE).

(B) Customer service inspectors who have completed
a commission-approved course, passed an examination administered
by the executive director, and hold current professional license as a
customer service inspector.

(2) As potential contaminant hazards are discovered, they
shall be promptly eliminated to prevent possible contamination of the
water supplied by the public water system. The existence of a health
hazard, as identified in §290.47(f) of this title, shall be considered suffi-
cient grounds for immediate termination of water service. Service can
be restored only when the health hazard no longer exists, or until the
health hazard has been isolated from the public water system in accor-
dance with §290.44(h) of this title (relating to Water Distribution).

(3) These customer service inspection requirements are not
considered acceptable substitutes for and shall not apply to the sanitary
control requirements stated in §290.102(a)(5) of this title (relating to
General Applicability).

(4) A customer service inspection is an examination of
the private water distribution facilities for the purpose of providing or
denying water service. This inspection is limited to the identification
and prevention of cross-connections, potential contaminant hazards,
and illegal lead materials. The customer service inspector has no
authority or obligation beyond the scope of the commission's regula-
tions. A customer service inspection is not a plumbing inspection as
defined and regulated by the TSBPE. A customer service inspector is

not permitted to perform plumbing inspections. State statutes and TS-
BPE adopted rules require that TSBPE licensed plumbing inspectors
perform plumbing inspections of all new plumbing and alterations
or additions to existing plumbing within the municipal limits of all
cities, towns, and villages which have passed an ordinance adopting
one of the plumbing codes recognized by TSBPE. Such entities may
stipulate that the customer service inspection be performed by the
plumbing inspector as a part of the more comprehensive plumbing
inspection. Where such entities permit customer service inspectors to
perform customer service inspections, the customer service inspector
shall report any violations immediately to the local entity's plumbing
inspection department.

(k) Interconnection. No physical connection between the dis-
tribution system of a public drinking water supply and that of any other
water supply shall be permitted unless the other water supply is of a
safe, sanitary quality and the interconnection is approved by the exec-
utive director.

() Flushing of mains. All dead-end mains must be flushed at
monthly intervals. Dead-end lines and other mains shall be flushed as
needed if water quality complaints are received from water customers
or if disinfectant residuals fall below acceptable levels as specified in
§290.110 of this title.

(m) Maintenance and housekeeping. The maintenance and
housekeeping practices used by a public water system shall ensure the
good working condition and general appearance of the system's facili-
ties and equipment. The grounds and facilities shall be maintained in
a manner so as to minimize the possibility of the harboring of rodents,
insects, and other disease vectors, and in such a way as to prevent
other conditions that might cause the contamination of the water.

(1) Each of the system's ground, elevated, and pressure
tanks shall be inspected annually by water system personnel or a
contracted inspection service.

(A) Ground and elevated storage tank inspections must
determine that the vents are in place and properly screened, the roof
hatches closed and locked, flap valves and gasketing provide adequate
protection against insects, rodents, and other vermin, the interior and
exterior coating systems are continuing to provide adequate protection
to all metal surfaces, and the tank remains in a watertight condition.

(B) Pressure tank inspections must determine that the
pressure release device and pressure gauge are working properly, the
air-water ratio is being maintained at the proper level, the exterior coat-
ing systems are continuing to provide adequate protection to all metal
surfaces, and the tank remains in watertight condition. Pressure tanks
provided with an inspection port must have the interior surface in-
spected every five years.

(C) All tanks shall be inspected annually to determine
that instrumentation and controls are working properly.

(2) When pressure filters are used, a visual inspection of
the filter media and internal filter surfaces shall be conducted annually
to ensure that the filter media is in good condition and the coating ma-
terials continue to provide adequate protection to internal surfaces.

(3) When cartridge filters are used, filter cartridges shall
be changed at the frequency required by the manufacturer, or more
frequently if needed.

(4) All water treatment units, storage and pressure main-
tenance facilities, distribution system lines, and related appurtenances
shall be maintained in a watertight condition and be free of excessive
solids.
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(5) Basins used for water clarification shall be maintained
free of excessive solids to prevent possible carryover of sludge and the
formation of tastes and odors.

(6) Pumps, motors, valves, and other mechanical devices
shall be maintained in good working condition.

(7) Reverse osmosis or nanofiltration membrane systems
shall be cleaned, or replaced, in accordance with the allowable operat-
ing conditions of the manufacturer and shall be based on one or more of
the following: increased salt passage, increased or decreased pressure
differential, and/or change in normalized permeate flow.

(8) Emergency generators must be appropriately tested and
maintained monthly under at least 30% load based on the manufac-
turer's name plate kilowatt (kW) rating for at least 30 minutes, or as rec-
ommended by the manufacturer, to ensure functionality during emer-
gency situations.

(A) Emergency generators operated at water systems
serving 1,000 connections or greater must be maintained in accordance
with Level 2 maintenance requirements contained in the current Na-
tional Fire Protection Association (NFPA) 110 Standard and manufac-
turer's recommendation. In addition, the water system must maintain
an inventory of operational maintenance items, lubricants, and coolants
for critical generator components.

(B) Emergency generators operated at water systems
serving fewer than 1,000 connections must be maintained according to
clauses (i) - (x) of this subparagraph, supplemented with any additional
requirements not listed below as prescribed in the manufacturer's spec-
ifications, or Level 2 maintenance requirements contained in NFPA
110 Standard. In addition, the public water system must maintain an
inventory of operational maintenance items, lubricants, and coolants
for critical generator components.

(i) Prior to monthly generator start-up, inspect and
perform any needed maintenance on the generator fuel system.

(1) Document tank levels and inspect fuel tanks
for fuel contamination and condensation in the portion of the tank oc-
cupied by air. If contamination is suspected, replace or polish the con-
taminated fuel before use.

(II) Inspect fuel lines and fittings for breaks and
degradation. Replace fuel lines if needed.

(11I) Inspect fuel filters and water separators for
water accumulation, clogging and sediment buildup. Replace fuel fil-
ters and separators at the frequency recommended by the manufacturer,
or as needed.

(1V) Inspect fuel transfer pumps, float switches
and valves, where provided, between holding tanks and the generator
to verify that they are operating properly.

(V)  Where provided, inspect fuel tank grounding
rods, cathodic and generator lightning protection for damage that may
render the protection ineffective.

(i) While the generator is operating under load, in-
spect the fuel pump to verify that it is operating properly.

(iii)  Prior to monthly generator start up, inspect and
perform any needed maintenance on the generator lubrication system.

() Inspect oil lines and oil reservoirs for ade-
quate oil levels, leaks, breaks and degradation. Change oil at the fre-
quency recommended by the manufacturer.

(II) Grease all bearing components and grease
fittings at the frequency recommended by the manufacturer.

(iv)  Prior to monthly generator start up, inspect and
perform any needed maintenance on the generator coolant system.

(1) Inspect the block heater, coolant lines and
coolant reservoirs for adequate coolant levels, leaks, breaks and
degradation; replace as needed.

(1) Inspect coolant filters for clogging and sed-
iment buildup. Replace coolant filters at the frequency recommended
by the manufacturer, or as needed.

(I11) Inspect the radiator, fan system, belts and air
intake and filters for obstruction, cracks, breaks, and leaks; replace as
needed.

(v) While the generator is operating under load, in-
spect the exhaust manifold and muffler to verify that they are not ob-
structed or leaking, are in good working condition and that fumes are
directed away from enclosed areas.

(vi) Where a generator is located inside an enclosed
structure, a carbon monoxide monitor equipped with automatic alarms
and generator shutdowns must be present and operational.

(vii)  Prior to monthly generator start up, inspect and
perform any needed maintenance on the generator electrical system.

() Confirm that all batteries are mounted and
properly secured. Inspect battery chargers, wiring and cables for
damage, corrosion, connection continuity, and that all contacts are
securely tightened onto battery terminals.

(II) Inspect each battery unit for adequate elec-
trolyte levels, charge retention and appropriate discharge voltage.

(viii) While the generator is operating under load,
inspect engine starters and alternators to verify that they are operating
properly.

(ix) At least once per month, inspect Programmable
Logic Controllers (PLC) and Uninterrupted Power Supplies (UPC),
where applicable, to ensure that they are water-tight and not subject
to floods, are properly ventilated, and that backup power supplies have
adequate charge.

(x) At least once per month, inspect switch gears to
ensure they are water-tight and in good, working condition.

(9) All critical components as described in the table in
§290.47(c) associated to the source, treatment, storage, or other facil-
ities necessary for the continued operations and distribution of water
to customers must be protected from adverse weather conditions.
Weatherization methods must be maintained in good condition and
replaced as needed to ensure adequate protection.

(n) Engineering plans and maps. Plans, specifications, maps,
and other pertinent information shall be maintained to facilitate the op-
eration and maintenance of the system's facilities and equipment. The
following records shall be maintained on file at the public water system
and be available to the executive director upon request.

(1) Accurate and up-to-date detailed as-built plans or
record drawings and specifications for each treatment plant, pump
station, and storage tank shall be maintained at the public water system
until the facility is decommissioned. As-built plans of individual
projects may be used to fulfill this requirement if the plans are main-
tained in an organized manner.

(2) Anaccurate and up-to-date map of the distribution sys-
tem shall be available so that valves and mains can be easily located
during emergencies.
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(3) Copies of well completion data as defined in
§290.41(c)(3)(A) of this title (relating to Water Sources) shall be kept
on file for as long as the well remains in service.

(o) Filter backwashing at surface water treatment plants. Fil-
ters must be backwashed when a loss of head differential of six to ten
feet is experienced between the influent and effluent loss of head gauges
or when the turbidity level at the effluent of the filter reaches 1.0 neph-
elometric turbidity unit (NTU).

(p) Data on public water system ownership and management.
The agency shall be provided with information regarding public water
system ownership and management.

(1) When a public water system changes ownership, a writ-
ten notice of the transaction must be provided to the executive director.
The grantee shall notify the executive director of the change in owner-
ship within 30 days after the effective date of the change in ownership
by providing the name of the grantor, the effective date of the change in
ownership, the physical and mailing address and phone number of the
grantee, the public water system's drinking water supply identification
number, and any other information necessary to identify the transac-
tion.

(2) On an annual basis, the owner of a public water sys-
tem shall provide the executive director with a list of all the operators
and operating companies that the public water system uses. The notice
shall contain the name, contact information, work status, license num-
ber, and license class of each operator and the name and registration
number of each operating company. Public water systems may report
the list of operators and operating companies to the executive director
by utilizing the Texas Commission on Environmental Quality (TCEQ)
online "Operator Notice" form. If reporting cannot be accomplished
utilizing the TCEQ online "Operator Notice" form, then a public water
system may report the list of operators and operating companies on the
written "Operator Notice" form to the executive director by mail, email
or facsimile. (See §290.47(d) of this title).

(qQ) Special precautions, protective measures, and boil water
notices. Special precautions, protective measures, and boil water no-
tices shall be instituted by the public water system as specified in this
subsection in the event of low distribution pressures (below 20 pounds
per square inch (psi)), water outages, microbiological samples found
to contain Escherichia coli (E. coli) (or other approved fecal indica-
tor), failure to maintain adequate disinfectant residuals, elevated fin-
ished water turbidity levels, or other conditions which indicate that the
potability of the drinking water supply has been compromised. Special
precautions, protective measures, and boil water notices are corrective
or protective actions which shall be instituted by the public water sys-
tem to comply with the requirements of this subsection.

(1) A public water system shall issue a boil water notice,
special precaution, or protective measure to customers throughout the
distribution system or in the affected area(s) of the distribution system
as soon as possible, but in no case later than 24 hours after the public
water system has met any of the criteria described in subparagraph (A)
and (B) of this paragraph.

(A) Situations requiring boil water notices:

(i) The flowchart found in §290.47(e) of this title
shall be used to determine if a boil water notice shall be issued by the
public water system to customers in the event of a loss of distribution
system pressure.

(i) A public water system shall issue a boil water
notice to customers for a violation of the MCL for E. coli (or other
approved fecal indicator) as described in §290.109(b)(1) of this title.

(iii) A public water system shall issue a boil water
notice to customers if the combined filter effluent turbidity of the fin-
ished water, produced by a treatment plant that is treating surface water
or groundwater under the direct influence of surface water, is above the
turbidity level requirements as described in §290.122(a)(1)(B) of this
title.

(iv) A public water system shall issue a boil water
notice to customers if the public water system has failed to maintain
adequate disinfectant residuals as described in subsection (d) of this
section and as described in §290.110 of this title (relating to Disinfec-
tant Residuals) for more than 24 hours.

(v) A public water system shall issue a boil water
notice to customers if a waterborne disease outbreak occurs as defined
in 40 Code for Federal Regulations §141.2.

(B) Situations requiring special precautions or protec-
tive measures may be determined by the public water system or at the
discretion of the executive director, as described in paragraph (5) of
this subsection.

(2) Boil water notices, special precautions, or protective
measures shall be issued to customers by using one or more of the Tier 1
delivery methods as described in §290.122(a)(2) of this title (relating to
Public Notification) and shall be issued using the applicable language
and format specified by the executive director.

(3) A copy of boil water notice, special precaution, or pro-
tective measure issued shall be provided to the executive director elec-
tronically, within 24 hours or no later than the next business day after
the issuance by the public water system, and a signed Certificate of De-
livery shall be provided to the executive director within ten days after
issuance by the public water system in accordance with §290.122(f) of
this title.

(4) Boil water notices, special precautions, or protective
measures shall be multilingual where appropriate, based upon local de-
mographics.

(5) Special precautions, protective measures, and boil wa-
ter notices may be required at the discretion of the executive director
and shall be instituted by the public water system, upon written notifi-
cation to the public water system, and shall remain in effect until the
public water system meets the requirements of subparagraph (C) of this
paragraph and paragraph (6) of this subsection.

(A) Circumstances warranting the exercise of such dis-
cretion may include:

(i) the public water system has failed to provide any
of the required compliance information to the executive director as de-
scribed in §290.111(h)(2) of this title (relating to Surface Water Treat-
ment) and the failure results in the inability of the executive director
to determine compliance as described in §290.111(i) of this title or the
existence of a potential or actual health hazard, as described in §290.38
of this title (relating to Definitions); or

(i) waterborne emergencies for situations that do
not meet the definition of waterborne disease outbreak as defined in 40
Code of Federal Regulations §141.2, but that still have the potential to
have serious adverse health effects as a result of short-term exposure.
These can include, but are not limited to, outbreaks not related to
treatment deficiencies, as well as situations that have the potential to
cause outbreaks, such as failures or significant interruption in water
treatment processes, natural disasters that disrupt the water supply or
distribution system, chemical spills, or unexpected loading of possible
pathogens into the source water.
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(B) The executive director will provide written notifi-
cation to the public water system in the event a public water system is
required to institute special precautions, protective measures, or issue
boil water notices to customers at the discretion of the executive direc-
tor. Upon written notification from the executive director, the public
water system shall implement special precautions, protective measures,
or issue boil water notices to customers within 24 hours or within the
time period specified by the executive director. The executive director
may specify, in writing, additional required actions to the requirements
described in paragraph (6) of this subsection for a public water system
to rescind the notice.

(C) The public water system shall provide any required
information to the executive director to document that the public water
system has met the rescind requirements for special precautions, pro-
tective measures, and boil water notices required at the discretion of
the executive director under this paragraph.

(6) Once the boil water notice, special precaution, or pro-
tective measure is no longer in effect, the public water system shall
notify customers that the notice has been rescinded. A public water
system shall not rescind a notice or notify customers that a notice has
been rescinded until the public water system has met all the applicable
requirements, as described in subparagraph (A) of this paragraph.

(A) Required actions prior to rescinding a boil water no-
tice include:

(i) water distribution system pressures in excess of
20 psi are consistently being maintained throughout the distribution
system in accordance with the flowchart found in §290.47(e) of this
title (relating to Appendices);

(i) a minimum of 0.2 mg/L free chlorine residual
or 0.5 mg/L chloramine residual (measured as total chlorine) is present
and is consistently being maintained in each finished water storage tank
and throughout the distribution system as described in subsection (d)
of this section;

(iii) finished water entering the distribution system,
produced by a treatment plant that is treating surface water or ground-
water under the direct influence of surface water, has a turbidity level
that is consistently below 1.0 NTU and the affected areas of the distri-
bution system have been thoroughly flushed;

(iv) additional actions may be required by the execu-
tive director, in writing, and these additional actions shall be completed
and documentation provided to the executive director for approval prior
to the public water system rescinding the notice, and

(v) water samples for microbiological analysis,
marked as "special" on the laboratory sample submission form, were
collected from representative locations throughout the distribution sys-
tem or in the affected area(s) of the distribution system after the public
water system has met all other applicable requirements of this para-
graph and the water samples collected for microbiological analysis are
found negative for coliform organisms. The water samples described
in this subparagraph shall be analyzed at laboratories in accordance
with §290.119 of this title (relating to Analytical Procedures).

(B) A public water system shall notify customers that
the notice has been rescinded within 24 hours or no later than the next
business day, using language and format specified by the executive di-
rector once the public water system has met the requirements of this
paragraph. The method of delivery of the rescind notice must be in a
manner similar to the original notice.

(C) The public water system shall provide a copy of
the rescind notice, a copy of the associated microbiological laboratory

analysis results, as required by subparagraph (A) of this paragraph, and
a signed Certificate of Delivery to the executive director within ten days
after the public water system has issued the rescind notice to customers
in accordance with §290.122(f) of this title.

(r) Minimum pressures. All public water systems shall be op-
erated to provide a minimum pressure of 35 psi throughout the distribu-
tion system under normal operating conditions. The system shall also
be operated to maintain a minimum pressure of 20 psi during emer-
gencies such as firefighting. As soon as safe and practicable following
the occurrence of a natural disaster, a public water system that is an af-
fected utility, as defined in TWC §13.1394 or §13.1395, shall maintain
a minimum of 20 psi or a pressure approved by the executive director,
or 35 psi, respectively, throughout the distribution system during an
extended power outage.

(s) Testing equipment. Accurate testing equipment or some
other means of monitoring the effectiveness of any chemical treatment
or pathogen inactivation or removal processes must be used by the sys-
tem.

(1) Flow-measuring devices and rate-of-flow controllers
that are required by §290.42(b) and (d) of this title (relating to Water
Treatment) shall be calibrated at least once every 12 months. Well
meters required by §290.41(c)(3)(N) of this title shall be calibrated at
least once every three years.

(2) Laboratory equipment used for compliance testing shall
be properly calibrated.

(A) pH meters shall be properly calibrated.

(i) Benchtop pH meters shall be calibrated accord-
ing to manufacturer specifications at least once each day.

(i)  The calibration of benchtop pH meters shall be
checked with at least one buffer each time a series of samples is run,
and if necessary, recalibrated according to manufacturer specifications.

(iii)  On-line pH meters shall be calibrated according
to manufacturer specifications at least once every 30 days.

(iv) The calibration of on-line pH meters shall be
checked at least once each week with a primary standard or by com-
paring the results from the on-line unit with the results from a properly
calibrated benchtop unit. If necessary, the on-line unit shall be recali-
brated with primary standards.

(B) Turbidimeters shall be properly calibrated.

(i) Benchtop turbidimeters shall be calibrated with
primary standards at least once every 90 days. Each time the turbidime-
ter is calibrated with primary standards, the secondary standards shall
be restandardized.

(i) The calibration of benchtop turbidimeters shall
be checked with secondary standards each time a series of samples is
tested, and if necessary, recalibrated with primary standards.

(iii)  On-line turbidimeters shall be calibrated with
primary standards at least once every 90 days.

(iv)  The calibration of on-line turbidimeters shall be
checked at least once each week with a primary standard, a secondary
standard, or the manufacturer's proprietary calibration confirmation de-
vice or by comparing the results from the on-line unit with the results
from a properly calibrated benchtop unit. If necessary, the on-line unit
shall be recalibrated with primary standards.

(C) Chemical disinfectant residual analyzers shall be
properly calibrated.
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(i) The accuracy of manual disinfectant residual an-
alyzers shall be verified at least once every 90 days using chlorine so-
lutions of known concentrations.

(i) The accuracy of continuous disinfectant residual
analyzers shall be checked at least once every seven days with a chlo-
rine solution of known concentration or by comparing the results from
the on-line analyzer with the result of approved benchtop method in
accordance with §290.119 of this title.

(iii) If a disinfectant residual analyzer produces a re-
sult which is not within 15% of the expected value, the cause of the
discrepancy must be determined and corrected and, if necessary, the
instrument must be recalibrated.

(D) Analyzers used to determine the effectiveness of
chloramination in §290.110(c)(5) of this title shall be properly veri-
fied in accordance with the manufacturer's recommendations every 90
days. These analyzers include monochloramine, ammonia, nitrite, and
nitrate equipment used by the public water system.

(E) Ultraviolet (UV) light disinfection analyzers shall
be properly calibrated.

(i) The accuracy of duty UV sensors shall be veri-
fied with a reference UV sensor monthly, according to the UV sensor
manufacturer.

(i) The reference UV sensor shall be calibrated by
the UV sensor manufacturer on a yearly basis, or sooner if needed.

(iii) 1If used, the UV Transmittance (UVT) analyzer
shall be calibrated weekly according to the UVT analyzer manufacturer
specifications.

(F) Systems must verify the performance of direct in-
tegrity testing equipment in a manner and schedule approved by the
executive director.

(G) Conductivity (or total dissolved solids) monitors
and pressure instruments used for reverse osmosis and nanofiltration
membrane systems shall be calibrated at least once every 12 months.

(H) Any temperature monitoring devices used for re-
verse osmosis and nanofiltration shall be verified and calibrated in ac-
cordance with the manufacturer's specifications.

(t) System ownership. All community water systems shall
post a legible sign at each of its production, treatment, and storage
facilities. The sign shall be located in plain view of the public and shall
provide the name of the water supply and an emergency telephone
number where a responsible official can be contacted.

(u) Abandoned wells. Abandoned public water supply wells
owned by the system must be plugged with cement according to 16
TAC Chapter 76 (relating to Water Well Drillers and Water Well Pump
Installers). Wells that are not in use and are non-deteriorated as defined
in those rules must be tested every five years or as required by the
executive director to prove that they are in a non-deteriorated condition.
The test results shall be sent to the executive director for review and
approval. Deteriorated wells must be either plugged with cement or
repaired to a non-deteriorated condition.

(v) Electrical wiring. All water system electrical wiring must
be securely installed in compliance with a local or national electrical
code.

(w) Security. All systems shall maintain internal procedures
to notify the executive director by a toll-free reporting phone number
immediately of the following events, if the event may negatively im-
pact the production or delivery of safe and adequate drinking water:

(1) an unusual or unexplained unauthorized entry at prop-
erty of the public water system;

(2) an act of terrorism against the public water system;

(3) an unauthorized attempt to probe for or gain access to
proprietary information that supports the key activities of the public
water system,

(4) atheft of property that supports the key activities of the
public water system; or

(5) anatural disaster, accident, or act that results in damage
to the public water system.

(x) Public safety standards. This subsection only applies to a
municipality with a population of 1,000,000 or more, with a public util-
ity within its corporate limits; a municipality with a population of more
than 36,000 and less than 41,000 located in two counties, one of which
is a county with a population of more than 1.8 million; a municipality,
including any industrial district within the municipality or its extraterri-
torial jurisdiction (ETJ), with a population of more than 7,000 and less
than 30,000 located in a county with a population of more than 155,000
and less than 180,000; or a municipality, including any industrial dis-
trict within the municipality or its ETJ, with a population of more than
11,000 and less than 18,000 located in a county with a population of
more than 125,000 and less than 230,000.

(1) In this subsection:

(A) "Regulatory authority" means, in accordance with
the context in which it is found, either the commission or the governing
body of a municipality.

(B) "Public utility" means any person, corporation, co-
operative corporation, affected county, or any combination of these
persons or entities, other than a municipal corporation, water supply
or sewer service corporation, or a political subdivision of the state, ex-
cept an affected county, or their lessees, trustees, and receivers, own-
ing or operating for compensation in this state equipment or facilities
for the transmission, storage, distribution, sale, or provision of potable
water to the public or for the resale of potable water to the public for
any use or for the collection, transportation, treatment, or disposal of
sewage or other operation of a sewage disposal service for the public,
other than equipment or facilities owned and operated for either pur-
pose by a municipality or other political subdivision of this state or a
water supply or sewer service corporation, but does not include any
person or corporation not otherwise a public utility that furnishes the
services or commodity only to itself or its employees or tenants as an
incident of that employee service or tenancy when that service or com-
modity is not resold to or used by others.

(C) "Residential area" means:

(i) anarea designated as a residential zoning district
by a governing ordinance or code or an area in which the principal land
use is for private residences;

(i) a subdivision for which a plat is recorded in the
real property records of the county and that contains or is bounded by
public streets or parts of public streets that are abutted by residential
property occupying at least 75% of the front footage along the block
face; or

(iii) asubdivision a majority of the lots of which are
subject to deed restrictions limiting the lots to residential use.

(D) "Industrial district" has the meaning assigned by
Texas Local Government Code, §42.044, and includes an area that is
designated by the governing body of a municipality as a zoned indus-
trial area.
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(2) When the regulatory authority is a municipality, it shall
by ordinance adopt standards for installing fire hydrants in residential
areas in the municipality. These standards must, at a minimum, follow
current AWWA standards pertaining to fire hydrants and the require-
ments of §290.44(e)(6) of this title.

(3) When the regulatory authority is a municipality, it shall
by ordinance adopt standards for maintaining sufficient water pressure
for service to fire hydrants adequate to protect public safety in residen-
tial areas in the municipality. The standards specified in paragraph (4)
of this subsection are the minimum acceptable standards.

(4) A public utility shall deliver water to any fire hydrant
connected to the public utility's water system located in a residential
area so that the flow at the fire hydrant is at least 250 gallons per minute
for a minimum period of two hours while maintaining a minimum pres-
sure of 20 psi throughout the distribution system during emergencies
such as firefighting. That flow is in addition to the public utility's max-
imum daily demand for purposes other than firefighting.

(5) When the regulatory authority is a municipality, it shall
adopt the standards required by this subsection within one year of the
effective date of this subsection or within one year of the date this sub-
section first applies to the municipality, whichever occurs later.

(6) A public utility shall comply with the standards estab-
lished by a municipality under both paragraphs (2) and (3) of this sub-
section within one year of the date the standards first apply to the public
utility. If a municipality has failed to comply with the deadline required
by paragraph (5) of this subsection, then a public utility shall comply
with the standards specified in paragraphs (2) and (4) of this subsec-
tion within two years of the effective date of this subsection or within
one year of the date this subsection first applies to the public utility,
whichever occurs later.

(y) Fire hydrant flow standards.
(1) In this subsection:

(A) "Municipal utility" means a retail public utility, as
defined by Texas Water Code (TWC), §13.002, that is owned by a mu-
nicipality.

(B) "Residential area" means an area used principally
for private residences that is improved with at least 100 single-family
homes and has an average density of one home per half acre.

(C) "Utility" includes a "public utility" and "water sup-
ply or sewer service corporation” as defined by TWC §13.002.

(2) The governing body of a municipality by ordinance
may adopt standards set by the executive director requiring a utility to
maintain a minimum sufficient water flow and pressure to fire hydrants
in a residential area located in the municipality or the municipality's
ETJ. The municipality must submit a signed copy of the ordinance to
the executive director within 60 days of the adoption of an ordinance
by its governing body.

(3) In addition to a utility's maximum daily demand, the
utility must provide, for purposes of emergency fire suppression:

(A) aminimum sufficient water flow of at least 250 gal-
lons per minute for at least two hours; and

(B) a minimum sufficient water pressure of at least 20
psi.

(4) If a municipality adopts standards for a minimum suf-
ficient water flow and pressure to fire hydrants, the municipality must
require a utility to maintain at least the minimum sufficient water flow
and pressure described by paragraph (3) of this subsection in fire hy-

drants in a residential area located within the municipality or the mu-
nicipality's ETJ. If the municipality adopts a fire flow standard exceed-
ing the minimum standards set in paragraph (3) of this subsection, the
standard adopted by the municipality must be based on:

(A) the density of connections;
(B) service demands; and
(C) other relevant factors.

(5) If the municipality owns a municipal utility, it may not
require another utility located in the municipality or the municipality's
ETJ to provide water flow and pressure in a fire hydrant greater than
that provided by the municipal utility as determined by the executive
director.

(6) If the municipality does not own a municipal utility,
it may not require a utility located in the municipality or the munic-
ipality's ETJ to provide a minimum sufficient water flow and pressure
greater than the standard established by paragraph (3) of this subsec-
tion.

(7) An ordinance under paragraph (2) of this subsection
may not require a utility to build, retrofit, or improve infrastructure in
existence at the time the ordinance is adopted.

(8) A municipality with a population of less than 1.9 mil-
lion that adopts standards under paragraph (2) of this subsection or that
seeks to use a utility's water for emergency fire suppression shall enter
into a written memorandum of understanding with the utility.

(A) The memorandum of understanding must provide
for:

(i) the necessary testing of fire hydrants; and

(ii)  other relevant issues pertaining to the use of the
water and maintenance of the fire hydrants to ensure compliance with
this subsection.

(B) The municipality must submit a signed copy of the
memorandum of understanding to the executive director within 60 days
of the execution of the memorandum of understanding between its gov-
erning body and the utility.

(9) A municipality may notify the executive director of a
utility's failure to comply with a standard adopted under paragraph (3)
of this subsection.

(10)  On receiving the notice described by paragraph (9) of
this subsection, the executive director shall require a utility in violation
of a standard adopted under this subsection to comply within a reason-
able time established by the executive director.

(z) Nitrification Action Plan (NAP). Any water system dis-
tributing chloraminated water must create a NAP. The system must cre-
ate a written NAP that:

(1) contains the system-specific plan for monitoring free
ammonia, monochloramine, total chlorine, nitrite, and nitrate levels;

(2) contains system-specific action levels of the above
monitored chemicals where action must be taken;

(3) contains specific corrective actions to be taken if the
action levels are exceeded; and

(4) is maintained as part of the system's monitoring plan in
§290.121 of this title.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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CHAPTER 291. UTILITY REGULATIONS
SUBCHAPTER L. STANDARDS OF
EMERGENCY OPERATIONS

30 TAC §§291.160 - 291.163

The Texas Commission on Environmental Quality (TCEQ)
adopts amendments to 30 Texas Administrative Code
§§291.160, 291.161, and 291.162, and the addition of new
§291.163.

Amended §291.160 and §291.161 are adopted without changes
to the text as published in the July 14, 2023, issue of the Texas
Register (48 TexReg 3889) and, therefore, will not be repub-
lished. Section 291.162 and the addition of new §291.163 are
adopted with changes due to capitalization and punctuation cor-
rections and, therefore, will be republished.

Background and Summary of the Factual Basis for the Adopted
Rules

In 2021, the 87th Legislature passed Senate Bill (SB) 3, which
relates to preparing for, preventing, and responding to weather
emergencies and power outages. SB 3 requires that certain wa-
ter service providers ensure emergency operations during an ex-
tended power outage. SB 3 amended Texas Water Code (TWC),
Chapter 13, by adding §13.1394, Standards of Emergency Op-
erations, and amending §13.1395, Standards of Emergency Op-
erations in Certain Counties. New TWC §13.1394, requires that
affected utilities create an emergency preparedness plan that
shows how an affected utility will provide emergency operations
and submit that plan to the TCEQ for review and approval. TWC
§13.1394, stipulates that a water service provider must maintain
20 pounds per square inch (psi) of pressure, or a water pres-
sure approved by the executive director, during power outages
that last longer than 24 hours as soon as it is safe and practica-
ble following a natural disaster. The statute also specifies that
the TCEQ has 90 days to review the plan, once the plan is sub-
mitted, and either approve it or recommend changes. Once the
TCEQ approves the plan the water service provider must oper-
ate in accordance with the plan and maintain any generators in
accordance with manufacturer's specifications. TWC §13.1394
also specifies that the TCEQ will conduct inspections to ensure
compliance and that waivers to these requirements are avail-
able under certain circumstances. SB 3 stated in Section 36(b)
that each affected utility was to submit to the TCEQ an emer-
gency preparedness plan required by TWC §13.1394, no later
than March 1, 2022, and stated in Section 36(c) that the emer-
gency preparedness plan was to be implemented no later than
July 1, 2022, unless the affected utility had obtained an adjusted,
TCEQ approved timeline. The TCEQ notes that these additions
to the TWC, made by SB 3, give the TCEQ the authority to reg-
ulate water service providers that have not previously been reg-

ulated by the TCEQ because, as the definition appears in TWC
§13.1394, not all affected utilities are public water systems.

Amended TWC §13.1395, excludes from the requirement of cre-
ating an Emergency Preparedness Plan those raw water ser-
vices that are unnecessary or otherwise subject to interruption
or curtailment during emergencies pursuant to contract.

In response to the widespread power and equipment failures and
drinking water outages and shortages during Winter Storm Uri in
2021, the TCEQ organized an after-action review to evaluate the
factors that impacted public water systems across the state. This
review resulted in findings and recommendations to enhance
and integrate additional public water system critical infrastruc-
ture resiliency measures. These findings and recommendations
were presented to the TCEQ during a work session, held on May
19, 2022.

Section by Section Discussion
§291.160, Purpose

The TCEQ adopts to amend §291.160 to add a reference to TWC
§13.1394 and to adjust the verb tense of the section based on
the addition.

§291.161, Definitions

The TCEQ adopts this rulemaking to amend the definition of "af-
fected utility" by adding language to encompass the definitions
of affected utility in TWC §13.1394 and §13.1395. The TCEQ
adopts these amendments to reflect the requirements in TWC
§13.1394(a)(1) and §13.1395(a)(1). Current subsection letter-
ing will be revised to accommodate the amended definition.

The TCEQ adopts this rulemaking to amend the definition of
"emergency operations" to clarify the minimum water pressure
that affected utilities must provide during emergency operations.
This clarification is consistent with the requirements under TWC
§13.1394, which is 20 pounds per square inch, or a pressure ap-
proved by the executive director, and TWC §13.1395, which is
35 pounds per square inch.

§291.162, Emergency Operation of An Affected Utility as De-
fined in TWC §13.1395

The TCEQ adopts this rulemaking to amend the title of §291.162
to clarify that this section is applicable to affected utilities as de-
fined in TWC §13.1395.

The TCEQ adopts this rulemaking to amend §291.162(d) to clar-
ify that this subsection does not apply to raw water services that
are unnecessary or otherwise subject to interruption or curtail-
ment during emergencies under a contract as stated in TWC
§13.1395.

The TCEQ adopts this rulemaking to amend §291.162(e) to re-
vise the appendix reference from "Appendix J" to "Appendix G2"
for consistency with adopted amendment to §290.47.

The TCEQ adopts this rulemaking to amend §291.162(f) with
language that refers to the generator maintenance requirements
listed in adopted amendments to §290.46(m)(8). This adopted
change is a recommendation approved by the TCEQ as a result
of the After-Action Review, which found that additional mainte-
nance to critical equipment and increased protection against ad-
verse weather conditions will have reduced the impacts to water
infrastructure during the winter storm.

The TCEQ adopts this rulemaking to amend §291.162(i) to
change "subchapter" to "section" based on the adopted addition
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of §291.163 to the subchapter. This amendment will make
language consistent with adopted additions to §291.163(i).

The TCEQ adopts this rulemaking to delete §291.162(j) and (k)
because the deadlines listed in these subsections have passed
and are no longer applicable; subsection lettering will be revised
to accommodate these deletions.

The TCEQ adopts this rulemaking to amend new §291.162(j) to
clarify that affected utilities created after December 31, 2012, are
required to have emergency preparedness plans approved and
implemented prior to providing water to customers.

§291.163, Emergency Operation of an Affected Ultility as Defined
in TWC §13.1394

The TCEQ adopts this rulemaking to add new §291.163 to pro-
vide regulatory requirements for affected utilities as defined in
TWC §13.1394.

The TCEQ adopts this rulemaking to add §291.163(a) which
requires an affected utility to adopt and submit to the execu-
tive director for approval an emergency preparedness plan that
demonstrates the utility's ability to provide emergency operations
and a timeline for implementing the plan, as required by TWC
§13.1394(b)(2)(A) and §13.1394(b)(2)(B).

The TCEQ adopts this rulemaking to add §291.163(b) which re-
quires the executive director to review the emergency prepared-
ness plan submitted by an affected utility, to determine if the plan
is acceptable, and to request additional information or recom-
mend changes if the plan is not acceptable. The executive di-
rector's request for information or recommended changes must
be made on or before the 90th day after the executive director
receives the plan as required by TWC §13.1394(c).

The TCEQ adopts this rulemaking to add §291.163(c), to in-
clude §291.163(c)(1) through §291.163(c)(14), which provides
the 14 emergency operation options available to affected utili-
ties as listed in TWC §13.1394(c)(1) through §13.1394(c)(14).

The TCEQ adopts this rulemaking to add §291.163(d) which re-
quires affected utilities that provide raw surface water to whole-
sale customers to include in their emergency preparedness plan
how they intend to provide raw water services to their whole-
sale customers during emergencies. This requirement does not
apply to raw water services that are unnecessary or otherwise
subject to interruption or curtailment during emergencies under
a contract under TWC §13.1394(d).

The TCEQ adopts this rulemaking to add §291.163(e) which ad-
dresses the requirement for the TCEQ to develop an emergency
preparedness plan template. This new subsection informs af-
fected utilities that they may use the template included in Ap-
pendix G1 of §290.47 to create their emergency preparedness
plan as required under TWC §13.1394(qg).

The TCEQ adopts this rulemaking to add §291.163(f) which
requires that any generator used as part of an approved emer-
gency preparedness plan must be inspected, operated, and
maintained according to the manufacturer's specifications, per
TWC §13.1394(h) and the requirements listed in §290.46(m)(8),
which are adopted in a companion rulemaking in response to
the After-Action Review, which found that additional mainte-
nance to critical equipment and increased protection against
adverse weather conditions will have reduced the impacts to
water infrastructure during the winter storm.

The TCEQ adopts this rulemaking to add §291.163(g) which al-
lows the executive director to grant an affected utility a financial

waiver to the requirement of submitting an emergency prepared-
ness plan pursuant to TWC §13.1394(j). The executive director
will consider whether complying with the emergency prepared-
ness plan requirements will cause a significant financial burden
on the affected utilities customers. The adopted rule requires
that the affected utility submit documentation to the executive di-
rector that must demonstrate the significant financial burden on
customers before a waiver is granted.

The TCEQ adopts this rulemaking to add §291.163(h) which al-
lows an affected utility to adopt and enforce limitations on water
use while the utility is providing emergency operations pursuant
to TWC §13.1394(k).

The TCEQ adopts this rulemaking to add §291.163(i), which
states that information provided by an affected utility under
this section is confidential and is not subject to disclosure
under Texas Government Code, Chapter 552 as stated in TWC
§13.1394().

The TCEQ adopts this rulemaking to add §291.163(j), which pro-
vides that affected utilities which are established after Decem-
ber 31, 2022, must have an emergency preparedness plan ap-
proved and implemented prior to providing water to customers.
The TCEQ adopts this addition based on emergency prepared-
ness plan submission and implementation deadlines in March
and July 2022, respectively, included in SB 3 for existing affected
utilities.

The TCEQ adopts this rulemaking to add §291.163(k) which
provides that an affected utility that cannot provide a minimum
of 20 psi, or a water pressure approved by the TCEQ, during
emergency operations to revise and submit their emergency pre-
paredness plan within 180 days of restoration of power, and that
based on a review of the plan, the executive director may require
additional or alternative auxiliary emergency facilities to imple-
ment TWC §13.1394(b)(1).

Final Regulatory Impact Determination

The TCEQ reviewed this rulemaking in light of the regulatory
analysis requirements of Texas Government Code §2001.0225
and determined that the rulemaking is not subject to §2001.0225.
A "major environmental rule" means a rule with a specific in-
tent to protect the environment or reduce risks to human health
from environmental exposure, and that may adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

First, the rulemaking does not meet the statutory definition of a
"major environmental rule" because its specific intent is not to
protect the environment or reduce risks to human health from
environmental exposure. The specific intent of the rulemaking
is to ensure that affected utilities have emergency preparedness
plans to provide potable water service during emergency opera-
tions.

Second, the rulemaking does not meet the statutory definition
of a "major environmental rule" because the rules will not ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. Itis
not anticipated that the cost of complying with the adopted rules
will be significant with respect to the economy as a whole or with
respect to a sector of the economy; therefore, the amendments
will not adversely affect in a material way the economy, a sector
of the economy, competition, or jobs.
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Finally, the rulemaking does not meet any of the four applicabil-
ity requirements for a "major environmental rule" listed in Texas
Government Code §2001.0225(a). Section 2001.0225 only ap-
plies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 4)
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. This rulemaking does not
meet any of the preceding four applicability requirements be-
cause this rulemaking: does not exceed any standard set by
federal law for public water systems and is consistent with and
no less stringent than federal rules; does not exceed any ex-
press requirement of state law under Texas Health and Safety
Code (THSC), Chapter 341, Subchapter C; does not exceed a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government;
and is not based solely under the general powers of the agency,
but specifically under TWC §5.107 which establishes the TCEQ's
authority to collect regulatory assessments from utility service
providers under TWC Chapter 13; THSC §341.031, which al-
lows the TCEQ to establish public drinking water standards and
adopt and enforce rules to implement the federal Safe Drinking
Water Act, as well as under SB 3, which authorizes the TCEQ
to promulgate rules in its implementation of TWC §13.1394 and
§13.1395, and the other general powers of the TCEQ.

The TCEQ invited public comment regarding the Draft Regula-
tory Impact Analysis Determination during the public comment
period. No written comments on the Draft Regulatory Impact
Analysis Determination were received.

Takings Impact Assessment

The TCEQ evaluated this rulemaking and performed a prelimi-
nary assessment of whether these rules constitute a taking under
Texas Government Code, Chapter 2007.

The TCEQ adopts these rules to clarify existing requirements
and for the specific purpose of implementing SB 3, 87th R.S.
(2021), which requires the TCEQ to receive, review, and mon-
itor compliance with affected utilities' emergency preparedness
plans to ensure provision of potable water service during emer-
gency operations.

The TCEQ's analysis indicates that Texas Government
Code, Chapter 2007, does not apply to these rules based
upon exceptions to applicability in Texas Government Code
§2007.003(b)(13). The rulemaking is an action that is taken
in response to a real and substantial threat to public health
and safety; that is designed to significantly advance the public
health and safety purpose; and that does not impose a greater
burden than is necessary to achieve the public health and
safety purpose. Texas Government Code §2007.003(b)(13).
Lack of potable water service during emergency operations
constitutes a real and substantial threat to public health and
safety and requires appropriate governmental regulation. The
rules significantly advance the public health and safety purpose
by ensuring appropriate governmental regulation of affected
utilities' emergency preparedness plans and do so in a way that
does not impose a greater burden than is necessary to achieve
the public health and safety purpose.

Further, the TCEQ has determined that promulgation and en-
forcement of these rules will be neither a statutory nor a con-
stitutional taking of private real property. Specifically, there are
no burdens imposed on private real property under the rule be-
cause the rules neither relate to, nor have any impact on, the use
or enjoyment of private real property, and there will be no reduc-
tion in property value as a result of these rules. The rules re-
quire affected utilities to submit emergency preparedness plans,
comply with their emergency preparedness plans, and operate
under their emergency preparedness plans during emergency
operations. Therefore, the rules will not constitute a taking un-
der Texas Government Code Chapter 2007.

Consistency with the Coastal Management Program

The TCEQ reviewed the adopted rules and found that they
are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
adopted rules are not subject to the Texas Coastal Management
Program.

The TCEQ invited public comment regarding the consistency
with the coastal management program during the public com-
ment period. No comments were received during the public com-
ment period.

Public Comment

The TCEQ held a public hearing on August 11, 2023. The com-
ment period closed at 11:59 p.m. on August 14, 2023. No com-
ments were received on the proposed rule. However, public
comments were received regarding Chapter 290 which are ad-
dressed in that concurrent rulemaking.

Statutory Authority

These amendments are adopted under the authority of the Texas
Water Code (TWC), §5.013, which establishes the general ju-
risdiction of the commission; TWC §5.102, which establishes
the commission's general authority necessary to carry out its ju-
risdiction; §5.103, which establishes the commission's general
authority to adopt rules; §5.105, which establishes the commis-
sion's authority to set policy by rule; and Texas Health and Safety
Code (THSC), §341.0315, which requires public water systems
to comply with commission rules adopted to ensure the supply
of safe drinking water.

The adopted amendments implement TWC, §13.1394, as added
by requirements in Senate Bill (SB) 3 of the 87th Texas Legisla-
tive Session (2021), and TWC, §13.1395. Additional commis-
sion adopted amendments provide clarity to existing rules.

$§291.162. Emergency Operation of an Affected Utility as Defined in
TWC §13.1395.

(a) An affected utility shall adopt and submit to the executive
director for its approval an emergency preparedness plan that demon-
strates the utility's ability to provide emergency operations.

(b) The executive director shall review an emergency pre-
paredness plan submitted by an affected utility. If the executive
director determines that the plan is not acceptable, the executive
director shall recommend changes to the plan. The executive director
must make its recommendations on or before the 90th day after the
executive director receives the plan.

(c) An emergency preparedness plan shall provide for one of
the following:
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(1) the maintenance of automatically starting auxiliary
generators;

(2) the sharing of auxiliary generator capacity with one or
more affected utilities;

(3) the negotiation of leasing and contracting agreements,
including emergency mutual aid agreements with other retail public
utilities, exempt utilities, or providers or conveyors of potable or raw
water service, if the agreements provide for coordination with the di-
vision of emergency management in the governor's office;

(4) the use of portable generators capable of serving mul-
tiple facilities equipped with quick-connect systems;

(5) the use of on-site electrical generation or distributed
generation facilities;

(6) hardening the electric transmission and distribution
system serving the water system;

(7) for existing facilities, the maintenance of direct engine
or right angle drives; or

(8) any other alternative determined by the executive di-
rector to be acceptable.

(d) Each affected utility that supplies, provides, or conveys
surface water to wholesale customers shall include in its emergency
preparedness plan provisions for the actual installation and mainte-
nance of automatically starting auxiliary generators or distributive gen-
eration facilities for each raw water intake pump station, water treat-
ment plant, pump station, and pressure facility necessary to provide
water to its wholesale customers. This subsection does not apply to
raw water services that are unnecessary or otherwise subject to inter-
ruption or curtailment during emergencies under a contract.

(e) The affected utility may use the template in Appendix G2
of §290.47 of this title (relating to Appendices) to assist in preparation
of the plan.

(f) Anemergency generator used as part of an approved emer-
gency preparedness plan must be inspected, operated, and maintained
according to the manufacturer's specifications and the requirements
listed in §290.46(m)(8) of this title (relating to Minimum Acceptable
Operating Practices for Public Drinking Water Systems).

(g) The executive director may grant a waiver of the require-
ments of this section to an affected utility if the executive director de-
termines that compliance with this section will cause a significant fi-
nancial burden on customers of the affected utility. The affected util-
ity shall submit financial, managerial, and technical information as re-
quested by the executive director to demonstrate the financial burden.

(h) An affected utility may adopt and is encouraged to enforce
limitations on water use while the utility is providing emergency oper-
ations.

(i) Information provided by an affected utility under this sec-
tion is confidential and is not subject to disclosure under Texas Gov-
ernment Code, Chapter 552.

(j) Affected utilities which are established after December 31,
2012 must have emergency preparedness plans approved and imple-
mented prior to providing water to customers.

(k) An affected utility may file with the executive director a
written request for an extension, not to exceed 90 days, of the date by
which the affected utility is required under this subchapter to submit the
affected utility's emergency preparedness plan or the date the affected
utility is required to implement the plan.

() If an affected utility fails to provide a minimum of 35
pounds per square inch throughout the distribution system during
emergency operations as soon as it is safe and practicable following
the occurrence of a natural disaster, a revised emergency preparedness
plan shall be submitted for review and approval within 180 days of
the date normal power is restored. Based on the review of the revised
emergency preparedness plan, the executive director may require
additional or alternative auxiliary emergency facilities.

$291.163. Emergency Operation of an Affected Utility as Defined in
TWC §13.1394.

(a) An affected utility shall adopt and submit to the execu-
tive director for approval an emergency preparedness plan that demon-
strates the utility's ability to provide emergency operations and a time-
line for implementing the plan.

(b) The executive director shall review an emergency pre-
paredness plan submitted by an affected utility. If the executive
director determines that the plan is not acceptable, the executive
director shall request additional information or recommend changes
to the plan. The executive director shall communicate to the affected
utility the request for information or recommendations on or before
the 90th day after the executive director receives the plan.

(c) Anemergency preparedness plan shall include one or more
of the following:

(1) the maintenance of automatically starting auxiliary
generators;

(2) the sharing of auxiliary generator capacity with one or
more affected utilities, including through participation in a statewide
mutual aid program;

(3) the negotiation of leasing and contracting agreements,
including emergency mutual aid agreements with other retail public
utilities, exempt utilities, or providers or conveyors of potable or raw
water service, if the agreements provide for coordination with the di-
vision of emergency management in the governor's office;

(4) the use of portable generators capable of serving mul-
tiple facilities equipped with quick-connect systems;

(5) the use of on-site electrical generation or distributed
generation facilities;

(6) hardening the electric transmission and distribution
system serving the water system;

(7) the maintenance of direct engine or right-angle drives;

(8) designation of the water system as a critical load facility
or redundant, isolated, or dedicated electrical feeds;

(9) water storage capabilities;

(10) water supplies delivered from outside the service area
of the affected utility;

(11) the ability to provide water through artesian flows;
(12) redundant interconnectivity between pressure zones;

(13) emergency water demand rules to maintain emergency
operations; or

(14) any other alternative determined by the executive di-
rector to be acceptable.

(d) Each affected utility that supplies, provides, or conveys
raw surface water to wholesale customers shall include in its emer-
gency preparedness plan provisions for demonstrating the capability of
each raw water intake pump station, pump station, and pressure facil-
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ity necessary to provide water service to its wholesale customers. This
subsection does not apply to raw water services that are unnecessary
or otherwise subject to interruption or curtailment during emergencies
under a contract.

(e) The affected utility may use the template in Appendix G1
0f §290.47 of this title (relating to Appendices) to assist in preparation
of the plan.

(f) Anemergency generator used as part of an approved emer-
gency preparedness plan must be inspected, operated, and maintained
according to the manufacturer's specifications and the requirements
listed in §290.46(m)(8) of this title (relating to Minimum Acceptable
Operating Practices for Public Drinking Water Systems).

(g) The executive director may grant a waiver of the require-
ments of this section to an affected utility if the executive director de-
termines that compliance with this section will cause a significant fi-
nancial burden on customers of the affected utility. The affected util-
ity shall submit financial, managerial, and technical information as re-
quested by the executive director to demonstrate the financial burden.

(h) An affected utility may adopt and is encouraged to enforce
limitations on water use while the utility is providing emergency oper-
ations.

(1) Information provided by an affected utility under this sec-
tion is confidential and is not subject to disclosure under Texas Gov-
ernment Code, Chapter 552.

(j) Aftected utilities, established after December 31, 2022,
must have emergency preparedness plans approved and implemented
prior to providing water to customers.

(k) Ifan affected utility fails to provide a minimum of 20 psi,
or a water pressure approved by the commission, throughout the distri-
bution system during emergency operations as soon as it is safe and
practicable following the occurrence of a natural disaster, a revised
emergency preparedness plan shall be submitted for review and ap-
proval within 180 days of the date normal power is restored. Based on
the review of the revised emergency preparedness plan, the executive
director may require additional or alternative auxiliary emergency fa-
cilities.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on December 1,

2023.

TRD-202304416

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 21, 2023

Proposal publication date: July 14, 2023

For further information, please call: (512) 239-6087

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 20. STATEWIDE PROCUREMENT
AND SUPPORT SERVICES

SUBCHAPTER E. SPECIAL CATEGORIES OF
CONTRACTING

DIVISION 2. STATEWIDE PROCUREMENT
DIVISION SERVICES - TRAVEL AND
VEHICLES

34 TAC §20.411, §20.413

The Comptroller of Public Accounts adopts amendments to
§20.411, concerning state agency reimbursement and reporting
and §20.413, concerning state travel credit cards, without
changes to the proposed text as published in the October 20,
2023, issue of the Texas Register (48 TexReg 6193). The rules
will not be republished.

In its planning and administration of the state travel program, the
comptroller utilizes data collected through the state travel credit
card. Because that data is sufficient for comptroller purposes,
the amendment deletes the requirement for agencies to manu-
ally report travel data. Reference to agency reporting is deleted
from §20.411(e) and §20.413(a).

The amendment substantially modifies §20.413(c), regarding is-
suance of state travel credit cards to state agency employees,
in three ways. First, it clarifies the obligation imposed by the first
sentence of the subsection. The phrase should be issued could
be interpreted as an aspiration rather than a requirement, and
does not specify whether it addresses employees, state agen-
cies, or the financial institution administering the credit card pro-
gram. The amendment replaces that phrase with a plain state-
ment that a state agency shall encourage certain employees to
obtain the state travel credit card.

Second, the amendment raises the level of annual travel spend-
ing that §20.413(c) addresses from $500 to $1,000. The $1,000
threshold better balances the administrative costs of establish-
ing, monitoring, and terminating card accounts against the re-
bates generated from the cards.

Finally, the amendment to §20.413(c) eliminates the need to
forecast the number of trips an employee will take in a fiscal year.
Instead, agencies will use the expected monetary value of travel
to determine whether §20.413(c) applies. Because the amount
spent through the state travel credit card is the primary factor in
calculating rebates, it is the best measure of value.

Section 20.413 is further revised to ensure consistent usage of
the term state travel credit card.

The comptroller did not receive any comments regarding adop-
tion of the amendment.

These amendments are adopted under Government Code,
§403.023, which authorizes the comptroller to adopt rules
relating to the use of credit or charge cards by state agencies
to pay for purchases, and Government Code, §2171.002, which
authorizes the comptroller to adopt rules to efficiently and
effectively administer Government Code, Chapter 2171.

These amendments implement Government Code, §§403.023,
2171.051, and 2171.055.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on November 30,
2023.

TRD-202304406

Don Neal

General Counsel for Operations and Support Legal Services
Comptroller of Public Accounts

Effective date: December 20, 2023

Proposal publication date: October 20, 2023

For further information, please call: (512) 475-2220

¢ ¢ ¢

SUBCHAPTER F. CONTRACT MANAGE-
MENT

DIVISION 2. REPORTS AND AUDITS

34 TAC §20.509

The Comptroller of Public Accounts adopts amendments to
§20.509, concerning vendor performance reporting, without
changes to the proposed text as published in the October 13,
2023, issue of the Texas Register (48 TexReg 5967). The rule
will not be republished.

The amendments delete subsection (a), which contained a re-
quirement that is adequately stated in subsection (b).

The amendment of former subsection (b), now subsection (a),
removes language providing that a state agency shall submit a
vendor performance report and grade within 30 days of comple-
tion or termination of a purchase order or contract. The subsec-
tion now states only that the submission is mandatory. The time
for submitting a vendor performance report is addressed in relet-
tered subsection (c).

The amendment also revises subsection (b)(1) through (b)(4).
Amended paragraph (1) provides the requirement to report and
grade a vendor's performance applies to a purchase exceeding
$25,000 from a contract administered by the comptroller and
the Department of Information Resources, which refers to con-
tracts entered into by the comptroller under Government Code,
§2155.061, and by the Department of Information Resources
under Government Code, §2157.068, respectively. Amend-
ments to paragraph (2) state that the requirement applies to
any agency contract, and remove the reference to purchases
made through an agency's delegated authority. This revised
language is consistent with Government Code, §2155.089,
which provides that the requirement applies to all contracts
aside from those expressly exempted by Government Code,
§2155.089(c). The amendments delete paragraphs (3) and (4)
because all contracts subject to the requirement to report and
grade a vendor's performance in Government Code, §2155.089,
are covered by amended paragraphs (1) and (2).

The amendment of former subsection (c), now subsection (b),
removes language providing that a state agency shall, for con-
tracts in excess of $5 million, submit a vendor performance re-
port and grade within 30 days of completion of a key milestone
identified in the contract and at least once each year during the
term of the contract. The subsection now states only that the
submission is mandatory. The time for submitting a vendor per-
formance report is addressed in relettered subsection (c).

The amendment of former subsection (d), now subsection (c),
adds language requiring submission of a vendor performance
report and grade within 30 days of completion or termination of

a purchase order or contract and, for a contract with a value that
exceeds $5 million, the completion of a key milestone identified
in the contract. The 30-day requirement has been relocated to
amended subsection (c) to clarify that a state agency's obligation
to submit the vendor performance report and grade is separate
from the requirement to submit within 30 days, and that a failure
to submit within the 30-day period does not invalidate the report
or grade. The amendment also corrects a grammatical error.

The amendment of former subsection (e), now subsection (d),
corrects a grammatical error.

Subsection (f) is now subsection (e), and the text of this subsec-
tion is unchanged.

The amendment of former subsection (g), now subsection (f),
excludes certain purchases from the requirement to report and
grade a vendor's performance. Because paragraph (1) now
states that the section does not apply to contracts described in
Government Code, §2155.089(c), it no longer reproduces the
operative language from the Government Code.

Subsection (f), formerly subsection (g), also excludes certain
small purchases from the requirement to report and grade a ven-
dor's performance. Paragraph (2) excludes spot purchases of
$10,000 or less, for which competitive bidding is not required
under §20.82(b)(1) of this title. Paragraph (3) excludes pur-
chase orders resulting from informal bids under §20.82(d)(1)(A),
which applies to purchases of goods and services not exceeding
$25,000.

There is no requirement in statute to report vendor performance
for spot purchases. Spot purchases are not "contracts" within
the meaning of Government Code, Title 10, Subtitle D. Spot
purchases are carved out by Government Code, §2155.132(e),
which distinguishes a purchase "made under a written contract"
from the broader category of purchases. Therefore, not every
purchase is a "contract," and smaller purchases are not sub-
ject to all formal contracting requirements. Because Government
Code, §2155.089 applies to contracts, spot purchases are out-
side its scope.

Likewise, there is no requirement in statute to report vendor per-
formance for purchases resulting from informal bids. Purchases
resulting from informal bids are not "contracts" within the mean-
ing of Government Code, Title 10, Subtitle D. The informal bid-
ding method of procurement is described in Government Code,
Chapter 2156, Subchapter B. That method of procurement is ex-
pressly distinguished in Chapter 2156 from the "Contract Pur-
chase Procedure" in Subchapter A and the formal bidding pro-
cedure in Subchapter C. While Subchapters A and C each refer-
ence the awarding of a "contract" (§2156.007 and §2156.125, re-
spectively), Subchapter B does not mention that term. Because
Government Code, §2155.089 applies to contracts, purchases
resulting from informal bids are outside its scope.

Prudent procurement policy does not require vendor perfor-
mance reporting for spot purchases and purchases resulting
from informal bids. Government Code, §2155.002, instructs
the comptroller to focus resources on purchases "that involve
relatively large amounts of money." Reporting and grading per-
formance on every small purchase would consume significant
amounts of agency staff time. By allowing, rather than requiring,
agencies to report vendor performance on small purchases, the
rule will allow agencies to focus on the most remarkable vendor
performance, good and bad. Thus, the most useful reports may
still appear in the comptroller's vendor performance tracking
system.
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The comptroller did not receive any comments regarding adop- TRD-202304405
tion of the amendment. Don Neal

These amendments are adopted under Government Code, General Counsel for Operations and Support Legal Services
§2155.0012, which authorizes the comptroller to adopt rules to ~ Comptroller of Public Accounts

efficiently and effectively administer Government Code, Chapter Effective date: December 20, 2023

2155. Proposal publication date: October 13, 2023

The amendments implement Government Code, §2155.089. For further information, please call: (512) 475-2220

The agency certifies that legal counsel has reviewed the adop- ¢ ¢ ¢
tion and found it to be a valid exercise of the agency's legal au-

thority.

Filed with the Office of the Secretary of State on November 30,

2023.
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	TITLE 7. BANKING AND SECURITIES PART 7. STATE SECURITIES BOARD CHAPTER 133. FORMS 7 TAC §133.8 The Texas State Securities Board adopts the repeal of §133.8, which adopts by reference a form concerning Consent to Ser-vice, without changes to the proposed text as published in the June 30, 2023, issue of the Texas Register (48 TexReg 3451). The repealed rule will not be republished. The rule and Form 133.8 are repealed because they are no longer needed due to the availability of a uniform form that serves this
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	PART 2. PUBLIC UTILITY COMMISSION OF TEXAS CHAPTER 22. PROCEDURAL RULES SUBCHAPTER D. NOTICE 16 TAC §22.52 The Public Utility Commission of Texas (commission) adopts amendments to 16 Texas Administrative Code (TAC) §22.52, relating to Notice in Licensing Proceedings. The commission adopts the rule with changes to the proposed text as published in the August 4, 2023, issue of the Texas Register (48 TexReg 4231). The amendments will reduce the timeline for intervention in a new transmission facility certifica
	PART 2. PUBLIC UTILITY COMMISSION OF TEXAS CHAPTER 22. PROCEDURAL RULES SUBCHAPTER D. NOTICE 16 TAC §22.52 The Public Utility Commission of Texas (commission) adopts amendments to 16 Texas Administrative Code (TAC) §22.52, relating to Notice in Licensing Proceedings. The commission adopts the rule with changes to the proposed text as published in the August 4, 2023, issue of the Texas Register (48 TexReg 4231). The amendments will reduce the timeline for intervention in a new transmission facility certifica



	OPUC argued the proposed intervention deadline is unneces-sary and would make intervention impracticable for landowners. OPUC further contended that the proposed reduction is a con-tradiction with recent commission decisions on notice issues be-cause the commission did not similarly reduce the 45-day inter-vention period for rate cases during its recent review of §22.51, relating to Notice for Public Utility Regulatory Act, Chapter 36, Subchapters C -E; Chapter 51, §51.009; and Chapter 53, Sub-chapters C -E
	OPUC argued the proposed intervention deadline is unneces-sary and would make intervention impracticable for landowners. OPUC further contended that the proposed reduction is a con-tradiction with recent commission decisions on notice issues be-cause the commission did not similarly reduce the 45-day inter-vention period for rate cases during its recent review of §22.51, relating to Notice for Public Utility Regulatory Act, Chapter 36, Subchapters C -E; Chapter 51, §51.009; and Chapter 53, Sub-chapters C -E
	LCRA also provided an attachment to its comments with a la-beled map to illustrate the difficulty of determining which prop-erties are adjacent to the property on which the substation is proposed to be located. Commission response The commission declines to modify the rule to define "property on which a substation proposed to be authorized by a certificate of convenience and necessity is located" to mean "the bound-aries of the property to be acquired or licensed by the appli-cant for the construction and o
	an adjacent roadway of each other. In either scenario, the anal-ysis is unaffected. §22.52(a)(3)(B) -Notice to landowners Section 22.52(a)(3)(B) requires an applicant to mail notice of an electric licensing proceeding to landowners with property adja-cent to each proposed substation. CenterPoint notes proposed §22.52(a)(3)(B) requires the electric licensing applicant to notify itself of any new substations that the applicant may be proposing. CenterPoint argues if the intent of proposed §22.52(a)(3)(B) was 
	an adjacent roadway of each other. In either scenario, the anal-ysis is unaffected. §22.52(a)(3)(B) -Notice to landowners Section 22.52(a)(3)(B) requires an applicant to mail notice of an electric licensing proceeding to landowners with property adja-cent to each proposed substation. CenterPoint notes proposed §22.52(a)(3)(B) requires the electric licensing applicant to notify itself of any new substations that the applicant may be proposing. CenterPoint argues if the intent of proposed §22.52(a)(3)(B) was 
	an adjacent roadway of each other. In either scenario, the anal-ysis is unaffected. §22.52(a)(3)(B) -Notice to landowners Section 22.52(a)(3)(B) requires an applicant to mail notice of an electric licensing proceeding to landowners with property adja-cent to each proposed substation. CenterPoint notes proposed §22.52(a)(3)(B) requires the electric licensing applicant to notify itself of any new substations that the applicant may be proposing. CenterPoint argues if the intent of proposed §22.52(a)(3)(B) was 
	rule and post the updated forms on the commission's website on the effective date of the new rule. "New" Substations The Joint Utilities requested the commission confirm whether a CCN is required for the construction of new substations. On-cor requested the commission clarify whether the new notice re-quirement applies to either (1) new substations or (2) both new substations and expanded footprints of existing substations. Commission Response The amended rule does not require a CCN for the construction of 
	rule and post the updated forms on the commission's website on the effective date of the new rule. "New" Substations The Joint Utilities requested the commission confirm whether a CCN is required for the construction of new substations. On-cor requested the commission clarify whether the new notice re-quirement applies to either (1) new substations or (2) both new substations and expanded footprints of existing substations. Commission Response The amended rule does not require a CCN for the construction of 


	roads, highways, railroad tracks, and any other readily identifiable points of reference, unless no such references exist for the geographic area. In addition, the notice must include a map that identifies all of the alternative locations of the proposed routes and all major roads, transmission lines, and other features of significance to the areas that are used in the utility's written notice description. (C) The notice must state a location where a detailed routing map may be reviewed. The map must clearl
	is directly across a highway, road, or street that is adjacent to a property on which such a substation will be located. (A) Required contents of notice. The notice must con-tain all information required in paragraph (1) of this subsection and must include all the information required by the standard notice letter to landowners prescribed by the commission. The commission's docket number pertaining to the application must be stated in all notices. The notice must also include a copy of the "Landowners and T

	as preferred routes or otherwise suggest that a particular route is more or less likely to be selected than one of the other routes. In the event that no public meeting is held, the utility must provide written notice to the Department of Defense Siting Clearinghouse of the planned filing of an application prior to completion of the routing study. (5) Failure to provide notice in accordance with this section will be cause for day-for-day extension of deadlines for intervention and for commission action on t
	as preferred routes or otherwise suggest that a particular route is more or less likely to be selected than one of the other routes. In the event that no public meeting is held, the utility must provide written notice to the Department of Defense Siting Clearinghouse of the planned filing of an application prior to completion of the routing study. (5) Failure to provide notice in accordance with this section will be cause for day-for-day extension of deadlines for intervention and for commission action on t
	as preferred routes or otherwise suggest that a particular route is more or less likely to be selected than one of the other routes. In the event that no public meeting is held, the utility must provide written notice to the Department of Defense Siting Clearinghouse of the planned filing of an application prior to completion of the routing study. (5) Failure to provide notice in accordance with this section will be cause for day-for-day extension of deadlines for intervention and for commission action on t
	located. The notice provided to county governments must be identical to that provided to cities and to neighboring utilities. An affidavit attesting to the provision of notice to counties must specify the dates of the provision of notice and the identity of the individual counties to which such notice was provided. (3) Failure to provide notice in accordance with this section will be cause for day-for-day extension of deadlines for intervention. The agency certifies that legal counsel has reviewed the adop-

	The commission declines to address the mandatory solar goal and the voluntary REC program in separate rulemakings, as rec-ommended by OPUC, because it is unnecessary. The REC pro-gram depends upon the accreditation, banking, and trading as-pects of the voluntary program to function, so the two topics are appropriately addressed together. Moreover, a separate rule-making would delay the start of the 2024 compliance year for the solar goal beyond the beginning of the 2024 calendar year. Registration of energy
	The commission agrees with SEIA and the REP Coalition that PURA §39.9113 only contemplates a single REC program for ERCOT to administer and modifies §25.173(a) accordingly. Adopted §25.173(b)--Application Adopted §25.173(b) specifies that this section applies to power generation companies and retail entities. The REP Coalition stated that, given the HB 1500, Section 53 directive to adopt rules to implement RPS as it existed immedi-ately before the repeal of PURA §39.904, the commission should add an "Applic
	The commission agrees with SEIA and the REP Coalition that PURA §39.9113 only contemplates a single REC program for ERCOT to administer and modifies §25.173(a) accordingly. Adopted §25.173(b)--Application Adopted §25.173(b) specifies that this section applies to power generation companies and retail entities. The REP Coalition stated that, given the HB 1500, Section 53 directive to adopt rules to implement RPS as it existed immedi-ately before the repeal of PURA §39.904, the commission should add an "Applic


	The commission agrees with the REP Coalition's recommenda-tion and modifies the proposed rule accordingly. Proposed subsection (b)(2); "Compliance premium" Proposed subsection (b)(2) defines "compliance premium" as "[a] premium awarded" in conjunction with a solar renewable en-ergy credit that is generated by a renewable energy source that meets the criteria of subsection (d) of this section." The REP Coalition recommended revising the compliance pre-mium definition in paragraph (2) by clarifying that "a co
	The commission agrees with the REP Coalition's recommenda-tion and modifies the proposed rule accordingly. Proposed subsection (b)(2); "Compliance premium" Proposed subsection (b)(2) defines "compliance premium" as "[a] premium awarded" in conjunction with a solar renewable en-ergy credit that is generated by a renewable energy source that meets the criteria of subsection (d) of this section." The REP Coalition recommended revising the compliance pre-mium definition in paragraph (2) by clarifying that "a co
	The commission agrees with the REP Coalition's recommenda-tion and modifies the proposed rule accordingly. Proposed subsection (b)(2); "Compliance premium" Proposed subsection (b)(2) defines "compliance premium" as "[a] premium awarded" in conjunction with a solar renewable en-ergy credit that is generated by a renewable energy source that meets the criteria of subsection (d) of this section." The REP Coalition recommended revising the compliance pre-mium definition in paragraph (2) by clarifying that "a co
	The REP Coalition recommended replacing the "RPS" definition in paragraph (18) with a "solar renewable portfolio standard (so-lar RPS)" definition that equates the RPS requirement to "the amount of solar capacity required in subsection (e)(2) to imple-ment Section 53 of House Bill 1500." Commission Response The commission agrees with the REP Coalition and replaces the definition of RPS with a definition of solar renewable portfolio standard. This modification will clearly delineate between the re-tired and 

	as batteries, ADERs, and other types of energy storage devices, but did not recommend specific language. Additionally, TEBA recommended the creation of "energy storage certificates" and additional attributes for use by energy storage devices. Commission Response The commission declines to expand the registration require-ments to permit additional resource types to register for the program because it is beyond the scope of this rulemaking. HB 1500 directed ERCOT to maintain an accreditation and banking syste
	Subsection (d)(1)(A)--Facilities eligible for producing RECs for the accreditation program Clauses (ii), (iii), (v), and (vi) of subparagraph (A) pertain to re-newable technologies that use fossil fuels in the production of electricity. These clauses limit the eligibility of a dual-source fa-cility and specify that a dual-source facility may only generate RECs based on the production of electricity from a renewable source. Clause (vi) of subparagraph (A) addresses statewide renewable capacity MW goals. Clau

	pliance premiums should be awarded for each solar REC gen-erated through December 31, 2024. Commission Response The commission disagrees with 3Degrees that compliance pre-miums should be earned after December 31, 2024, and declines to modify the proposed rule. Compliance premiums were orig-inally intended to incentivize non-wind renewable generation to meet the non-wind target in repealed PURA §39.904. Following the repeal of PURA §39.904, it is no longer necessary to provide the additional incentive of com
	pliance premiums should be awarded for each solar REC gen-erated through December 31, 2024. Commission Response The commission disagrees with 3Degrees that compliance pre-miums should be earned after December 31, 2024, and declines to modify the proposed rule. Compliance premiums were orig-inally intended to incentivize non-wind renewable generation to meet the non-wind target in repealed PURA §39.904. Following the repeal of PURA §39.904, it is no longer necessary to provide the additional incentive of com
	pliance premiums should be awarded for each solar REC gen-erated through December 31, 2024. Commission Response The commission disagrees with 3Degrees that compliance pre-miums should be earned after December 31, 2024, and declines to modify the proposed rule. Compliance premiums were orig-inally intended to incentivize non-wind renewable generation to meet the non-wind target in repealed PURA §39.904. Following the repeal of PURA §39.904, it is no longer necessary to provide the additional incentive of com
	The commission also declines to remove the compliance lives of non-solar RECs or of all RECs after the expiration of the so-lar RPS mandate as this time. Currently, retail electric providers (REPs) are able to certify their energy products as "˜green' by voluntarily retiring RECs with ERCOT. These voluntary retire-ments and "˜green' product certifications benefit both REPs and consumers by allowing REPs to provide transparent renewable energy options to consumers and allowing consumers to make informed choi

	ther revisions to paragraph (2) to delete language that is "ob-solete." The REP Coalition also provided language that revises subparagraph (A)(i) and (A)(ii) of paragraph (2) "consistent with the definition of "˜New facilities' in subsection (c)." Commission Response The commission disagrees with OPUC's argument that a trading program is not authorized. The trading program is the mecha-nism by which ERCOT maintains both the mandatory and volun-tary elements of this section. A new market is not being created
	Proposed §25.173(f)--Renewable Energy Credits Accreditation Program Proposed §25.173(f) establishes the requirements and process for administering and participating in the renewable energy cred-its accreditation program. TSPA and 3Degrees supported the REC accreditation program as proposed. Further, 3Degrees commented on the importance of Texas RECs in national voluntary REC markets. SEIA suggested, for consistency with other provisions of this rule, that the commission replace "ERCOT" with "program ad-mini

	The commission agrees with the REP Coalition's non-substan-tive revisions and modifies the rule accordingly. Subsection (g)(5) Subsection (g)(5) requires the program administrator to "[r]etire RECs, solar RECs, and compliance premiums at the end of each REC, solar REC, or compliance premiums' compliance life". Vistra proposed removing the requirement that the program ad-ministrator retire RECs, consistent with its prior recommendation that the commission eliminate REC expiration dates. Commission Response W
	The commission agrees with the REP Coalition's non-substan-tive revisions and modifies the rule accordingly. Subsection (g)(5) Subsection (g)(5) requires the program administrator to "[r]etire RECs, solar RECs, and compliance premiums at the end of each REC, solar REC, or compliance premiums' compliance life". Vistra proposed removing the requirement that the program ad-ministrator retire RECs, consistent with its prior recommendation that the commission eliminate REC expiration dates. Commission Response W
	The commission agrees with the REP Coalition's non-substan-tive revisions and modifies the rule accordingly. Subsection (g)(5) Subsection (g)(5) requires the program administrator to "[r]etire RECs, solar RECs, and compliance premiums at the end of each REC, solar REC, or compliance premiums' compliance life". Vistra proposed removing the requirement that the program ad-ministrator retire RECs, consistent with its prior recommendation that the commission eliminate REC expiration dates. Commission Response W
	The commission declines to remove the settlement process from the rule as requested by OPUC, because it is necessary for the mandatory solar RPS requirements. The REP Coalition suggested removing the following language from this subsection: "The compliance period is the settlement period in which the following must occur." The REP Coalition stated that the quoted language is inconsistent with the descrip-tion of settlement period and the concept of a compliance period. The REP Coalition offered replacement 
	The commission declines to remove the settlement process from the rule as requested by OPUC, because it is necessary for the mandatory solar RPS requirements. The REP Coalition suggested removing the following language from this subsection: "The compliance period is the settlement period in which the following must occur." The REP Coalition stated that the quoted language is inconsistent with the descrip-tion of settlement period and the concept of a compliance period. The REP Coalition offered replacement 




	The repeal is adopted under the following provisions of PURA: §14.001, which authorizes the commission to adopt and enforce rules reasonably required in the exercise of its powers and juris-diction; §39.151, which gives the commission complete author-ity to oversee the independent organization's operations; and §39.9113, which requires the independent organization certified under §39.151 for the ERCOT power region to maintain an ac-creditation and banking system to award and track voluntary re-newable energ
	The repeal is adopted under the following provisions of PURA: §14.001, which authorizes the commission to adopt and enforce rules reasonably required in the exercise of its powers and juris-diction; §39.151, which gives the commission complete author-ity to oversee the independent organization's operations; and §39.9113, which requires the independent organization certified under §39.151 for the ERCOT power region to maintain an ac-creditation and banking system to award and track voluntary re-newable energ
	(2) Direct the independent organization certified under PURA §39.151 for the ERCOT region to continue to administer a renewable energy credit (REC) trading program on a voluntary basis. (b) Application. This section applies to power generation companies as defined in §25.5 of this title (relating to Definitions), and retail entities as defined in subsection (c) of this section. (c) Definitions. (1) Compliance period--A calendar year beginning January 1 and ending December 31 in which renewable energy credit
	(2) Direct the independent organization certified under PURA §39.151 for the ERCOT region to continue to administer a renewable energy credit (REC) trading program on a voluntary basis. (b) Application. This section applies to power generation companies as defined in §25.5 of this title (relating to Definitions), and retail entities as defined in subsection (c) of this section. (c) Definitions. (1) Compliance period--A calendar year beginning January 1 and ending December 31 in which renewable energy credit
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	(2) Direct the independent organization certified under PURA §39.151 for the ERCOT region to continue to administer a renewable energy credit (REC) trading program on a voluntary basis. (b) Application. This section applies to power generation companies as defined in §25.5 of this title (relating to Definitions), and retail entities as defined in subsection (c) of this section. (c) Definitions. (1) Compliance period--A calendar year beginning January 1 and ending December 31 in which renewable energy credit




	in Texas and meets the requirements set forth in subsection (e)(1)(A) of this section. (14) Renewable energy credit account (REC account)--An account maintained by the program administrator for the purpose of tracking the production, sale, transfer, purchase, and retirement of RECs, solar RECs, or compliance premiums by a program participant. (15) Renewable energy credit trading program (trading program)--The process of awarding, trading, tracking, and submitting RECs as a means of meeting the renewable ene
	in Texas and meets the requirements set forth in subsection (e)(1)(A) of this section. (14) Renewable energy credit account (REC account)--An account maintained by the program administrator for the purpose of tracking the production, sale, transfer, purchase, and retirement of RECs, solar RECs, or compliance premiums by a program participant. (15) Renewable energy credit trading program (trading program)--The process of awarding, trading, tracking, and submitting RECs as a means of meeting the renewable ene
	in Texas and meets the requirements set forth in subsection (e)(1)(A) of this section. (14) Renewable energy credit account (REC account)--An account maintained by the program administrator for the purpose of tracking the production, sale, transfer, purchase, and retirement of RECs, solar RECs, or compliance premiums by a program participant. (15) Renewable energy credit trading program (trading program)--The process of awarding, trading, tracking, and submitting RECs as a means of meeting the renewable ene
	by the commission for each renewable energy generation facility. At a minimum, the application must include the location, owner, technol-ogy, and rated capacity of the facility, and must demonstrate that the facility meets the resource eligibility criteria in subsection (e) of this section. Any subsequent changes to the information in the application must be filed with the commission within 30 days of such changes. (2) No later than 30 days after the designated representative files the certification form wi

	(II) The renewable energy resource must calcu-late the electricity generated by the unit in MWh, based on the BTUs (or equivalent) produced by the fossil fuel and the efficiency of the re-newable energy resource, subtract the MWh generated with fossil fuel input from the total MWh of generation and report the renewable en-ergy generated to the program administrator; (III) The renewable energy resource must report the generation to the program administrator in the measurements, for-mat, and frequency prescri
	(ii) A facility must only use renewable energy tech-nologies that exclusively rely on an energy source that is naturally re-generated, over a short time and derived directly from the sun. (iii) The output of the facility must be readily capa-ble of being physically metered and verified in Texas by the program administrator. Energy from a solar renewable facility that is delivered into a transmission system where it is commingled with electricity from non-solar renewable resources before being metered cannot

	credit the REC account of the renewable resource that generated the energy on a quarterly basis. Quarterly production must be rounded to the nearest whole MWh, with fractions of 0.5 MWh or greater rounded up. (B) The transfer of RECs or solar RECs between parties is effective only when the transfer is recorded by the program admin-istrator. (C) The program administrator will require that RECs or solar RECs be adequately identified prior to recording a transfer and must issue an acknowledgement of the transa
	credit the REC account of the renewable resource that generated the energy on a quarterly basis. Quarterly production must be rounded to the nearest whole MWh, with fractions of 0.5 MWh or greater rounded up. (B) The transfer of RECs or solar RECs between parties is effective only when the transfer is recorded by the program admin-istrator. (C) The program administrator will require that RECs or solar RECs be adequately identified prior to recording a transfer and must issue an acknowledgement of the transa
	credit the REC account of the renewable resource that generated the energy on a quarterly basis. Quarterly production must be rounded to the nearest whole MWh, with fractions of 0.5 MWh or greater rounded up. (B) The transfer of RECs or solar RECs between parties is effective only when the transfer is recorded by the program admin-istrator. (C) The program administrator will require that RECs or solar RECs be adequately identified prior to recording a transfer and must issue an acknowledgement of the transa
	(B) Solar RECs will be credited on an energy basis as set forth in subsection (e)(4) of this section. (C) A municipally-owned utility or distribution coop-erative possessing renewable resources that meet the requirements of subsection (e)(2)(A) of this section may sell solar RECs generated by such a resource to retail entities as set forth in subsection (e)(4) of this section. (D) Except where specifically stated, the provisions of this section apply uniformly to all participants in the trading program. (E)
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	(B) Solar RECs will be credited on an energy basis as set forth in subsection (e)(4) of this section. (C) A municipally-owned utility or distribution coop-erative possessing renewable resources that meet the requirements of subsection (e)(2)(A) of this section may sell solar RECs generated by such a resource to retail entities as set forth in subsection (e)(4) of this section. (D) Except where specifically stated, the provisions of this section apply uniformly to all participants in the trading program. (E)



	this subsection, the program administrator must recalculate the final solar RPS allocations for the previous compliance periods, taking into account corrections to retail sales resulting from resettlements. The difference between a retail entity's corrected final solar RPS allocation and its original final solar RPS allocation for the previous compliance periods must be added to or subtracted from the retail entity's final solar RPS allocation for the current compliance period. (3) Calculation of capacity c
	(C) REC offsets must be equal to the average annual MWh output of an existing resource for the years 1991-2000 or the entire life of the existing resource, whichever is less. (D) REC offsets qualify for use in a compliance period under paragraph (2) of this subsection only to the extent that: (i) The resource producing the REC offset has con-tinuously since September 1, 1999, been owned by or its output has been committed under contract to a utility, municipally-owned utility, or cooperative (or successor i
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	(3) Award offsets to retail entities on an annual basis based on a nomination submitted by the retail entity under subsection (f)(5) of this section; (4) Annually record the retirement of RECs, solar RECs, and compliance premiums that each retail entity submits; (5) Retire RECs, solar RECs, and compliance premiums at the end of each REC, solar REC, or compliance premium's compliance life; (6) Maintain public information on its website that pro-vides trading program information to interested buyers and selle
	(3) Award offsets to retail entities on an annual basis based on a nomination submitted by the retail entity under subsection (f)(5) of this section; (4) Annually record the retirement of RECs, solar RECs, and compliance premiums that each retail entity submits; (5) Retire RECs, solar RECs, and compliance premiums at the end of each REC, solar REC, or compliance premium's compliance life; (6) Maintain public information on its website that pro-vides trading program information to interested buyers and selle
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	(3) The program administrator may request the commis-sion to adjust the deadlines set forth in this section if changes to the ERCOT settlement calendar or other factors affect the availability of reliable retail sales data. (j) Penalties and enforcement. If by April 1 of the year fol-lowing a compliance period in which the solar RPS was in effect the program administrator determines that a retail entity has not retired suf-ficient solar RECs or compliance premiums to satisfy its allocation of the solar RPS,
	(3) The program administrator may request the commis-sion to adjust the deadlines set forth in this section if changes to the ERCOT settlement calendar or other factors affect the availability of reliable retail sales data. (j) Penalties and enforcement. If by April 1 of the year fol-lowing a compliance period in which the solar RPS was in effect the program administrator determines that a retail entity has not retired suf-ficient solar RECs or compliance premiums to satisfy its allocation of the solar RPS,
	(3) The program administrator may request the commis-sion to adjust the deadlines set forth in this section if changes to the ERCOT settlement calendar or other factors affect the availability of reliable retail sales data. (j) Penalties and enforcement. If by April 1 of the year fol-lowing a compliance period in which the solar RPS was in effect the program administrator determines that a retail entity has not retired suf-ficient solar RECs or compliance premiums to satisfy its allocation of the solar RPS,



	this subsection and are not required to re-register or be recertified to participate in the trading program. (l) Effective date. This section is effective January 1, 2024. The version of this rule that existed prior to January 1, 2024 applies through December 31, 2023, including the settlement of the 2023 com-pliance period, except that the 2023 compliance period ended on Au-gust 31, 2023, and RPS calculation must use 5,832 hours rather than 8,760 hours. The agency certifies that legal counsel has reviewed 
	§39.160(d). However, TEC did not recommend a value for the ancillary services cap. As an alternative, TEC asserted that im-plementation of ERCOT nodal protocol revision request (NPRR) 1080, Limiting Ancillary Service Price to System-Wide Offer Cap, could be used to meet this statutory requirement. Commission Response The commission does not agree that the proposed rule fails to address a cap on ancillary services. By definition, a system-wide offer cap is applied system wide, meaning it applies to both ener
	§39.160(d). However, TEC did not recommend a value for the ancillary services cap. As an alternative, TEC asserted that im-plementation of ERCOT nodal protocol revision request (NPRR) 1080, Limiting Ancillary Service Price to System-Wide Offer Cap, could be used to meet this statutory requirement. Commission Response The commission does not agree that the proposed rule fails to address a cap on ancillary services. By definition, a system-wide offer cap is applied system wide, meaning it applies to both ener


	Commission Response The commission agrees with commenters that a cap on the re-covery of costs for resource entities is not specifically contem-plated in PURA §39.160. However, the commission modifies the rule to require a more stringent and transparent review process for the recovery of marginal costs over the HCAP. Under these requirements, a resource entity must submit to ERCOT an attes-tation stating that any and all fuel costs submitted for recovery are primarily related to the provision of fuel, or se
	Commission Response The commission agrees with commenters that a cap on the re-covery of costs for resource entities is not specifically contem-plated in PURA §39.160. However, the commission modifies the rule to require a more stringent and transparent review process for the recovery of marginal costs over the HCAP. Under these requirements, a resource entity must submit to ERCOT an attes-tation stating that any and all fuel costs submitted for recovery are primarily related to the provision of fuel, or se
	Commission Response The commission agrees with commenters that a cap on the re-covery of costs for resource entities is not specifically contem-plated in PURA §39.160. However, the commission modifies the rule to require a more stringent and transparent review process for the recovery of marginal costs over the HCAP. Under these requirements, a resource entity must submit to ERCOT an attes-tation stating that any and all fuel costs submitted for recovery are primarily related to the provision of fuel, or se
	15-minute settlement intervals at which the price of energy is at HCAP. OPUC suggested a similar clarification. Specifically, OPUC re-quested that the rule clarify that the EPP may be triggered if the average system-wide energy price has been at the HCAP for "a total of 12 hours" within a rolling 24-hour period. Commission Response The commission disagrees with commenters that the rule would benefit from additional clarification surrounding the EPP's acti-vation criteria. The proposed rule adequately clarif
	15-minute settlement intervals at which the price of energy is at HCAP. OPUC suggested a similar clarification. Specifically, OPUC re-quested that the rule clarify that the EPP may be triggered if the average system-wide energy price has been at the HCAP for "a total of 12 hours" within a rolling 24-hour period. Commission Response The commission disagrees with commenters that the rule would benefit from additional clarification surrounding the EPP's acti-vation criteria. The proposed rule adequately clarif


	the risk premiums priced into the market," protect market partic-ipants and consumers from exposure to costs far above actual operating costs during emergency conditions, and ensure that each resource recovers its actual costs. ETEC commented that the ECAP should be set equal to the lesser of either the LCAP or the market clearing price that would result under normal ERCOT operations. ETEC argued that the ECAP as proposed administratively sets a price that is unnec-essary if load is capable of being met at 
	TPPA proposed alternative language that establishes the EPP termination triggers as either upon ERCOT's recall of any invol-untary load shed instructions, or, if ERCOT did not issue instruc-tions for involuntary load shed, 24 hours after EPP activation. NRG proposed language that would limit the duration of the EPP to 72 hours after EPP activation, unless the EPP is activated during emergency conditions. In the case that EPP is activated during emergency conditions, NRG suggests maintaining the du-ration ti

	an energy emergency alert (EEA), even if the conditions do not result in firm load shed. Accordingly, the commission modifies the rule to define "emergency operations" as ERCOT entering into any level of EEA. ERCOT requested clarity around the EPP's general termination criteria. Because it is not specified that emergency conditions must be present for the activation of the EPP, ERCOT recom-mended the addition of clarifying language that states that sub-paragraph (B) applies only when a system-wide energy em
	an energy emergency alert (EEA), even if the conditions do not result in firm load shed. Accordingly, the commission modifies the rule to define "emergency operations" as ERCOT entering into any level of EEA. ERCOT requested clarity around the EPP's general termination criteria. Because it is not specified that emergency conditions must be present for the activation of the EPP, ERCOT recom-mended the addition of clarifying language that states that sub-paragraph (B) applies only when a system-wide energy em
	an energy emergency alert (EEA), even if the conditions do not result in firm load shed. Accordingly, the commission modifies the rule to define "emergency operations" as ERCOT entering into any level of EEA. ERCOT requested clarity around the EPP's general termination criteria. Because it is not specified that emergency conditions must be present for the activation of the EPP, ERCOT recom-mended the addition of clarifying language that states that sub-paragraph (B) applies only when a system-wide energy em
	§25.509(c)(5) -Reimbursement for Costs That Exceed the ECAP Section 25.509(c)(5) requires ERCOT to reimburse resource en-tities for any actual marginal costs in excess of the larger of the ECAP or the real-time energy price for the resource. OCSC, NRG, TCAP, TCPA, and TEC requested that the rule allow generators to be reimbursed for actual operating costs, not just marginal costs as provided in the proposed rule language. TCPA stated that the rule language should mirror the authorizing statute, PURA §39.160

	customers as requested by OPUC. There is no statutory basis for completely insulating the retail market segment from costs, especially indirect costs, associated with the EPP. The commission agrees with ERCOT that a load ratio share cost allocation methodology will allocate costs equitably across the market and be easy to implement. This methodology should also address TEAM's concerns surrounding the competitive neutrality of the cost allocation methodology. The commission modifies the rule accordingly. §25
	includes language to clarify that the 90-day report should include the dollar amounts of costs submitted and costs approved by fuel type, quantity, and any other information ERCOT finds relevant. In addition to this comprehensive report, ERCOT must file an initial report containing a summary of the EPP event trigger and a performance analysis of the EPP while active within 10 working days of the termination of the EPP. §25.509(d) -Review of System-Wide Offer Cap Programs Section 25.509(d) requires the commi
	includes language to clarify that the 90-day report should include the dollar amounts of costs submitted and costs approved by fuel type, quantity, and any other information ERCOT finds relevant. In addition to this comprehensive report, ERCOT must file an initial report containing a summary of the EPP event trigger and a performance analysis of the EPP while active within 10 working days of the termination of the EPP. §25.509(d) -Review of System-Wide Offer Cap Programs Section 25.509(d) requires the commi


	(2) For each day, the peaking operating cost (POC) will be 10 times the natural gas price index value determined by ERCOT. The POC is calculated in dollars per megawatt-hour (MWh). (3) For the purpose of this section, the real-time energy price (RTEP) will be measured as an average system-wide price as de-termined by ERCOT. (4) Beginning January 1 of each calendar year, the peaker net margin will be calculated as: ∑((RTEP -POC) * (number of min-utes in a settlement interval / 60 minutes per hour)) for each 
	(2) For each day, the peaking operating cost (POC) will be 10 times the natural gas price index value determined by ERCOT. The POC is calculated in dollars per megawatt-hour (MWh). (3) For the purpose of this section, the real-time energy price (RTEP) will be measured as an average system-wide price as de-termined by ERCOT. (4) Beginning January 1 of each calendar year, the peaker net margin will be calculated as: ∑((RTEP -POC) * (number of min-utes in a settlement interval / 60 minutes per hour)) for each 
	(2) For each day, the peaking operating cost (POC) will be 10 times the natural gas price index value determined by ERCOT. The POC is calculated in dollars per megawatt-hour (MWh). (3) For the purpose of this section, the real-time energy price (RTEP) will be measured as an average system-wide price as de-termined by ERCOT. (4) Beginning January 1 of each calendar year, the peaker net margin will be calculated as: ∑((RTEP -POC) * (number of min-utes in a settlement interval / 60 minutes per hour)) for each 
	(2) For each day, the peaking operating cost (POC) will be 10 times the natural gas price index value determined by ERCOT. The POC is calculated in dollars per megawatt-hour (MWh). (3) For the purpose of this section, the real-time energy price (RTEP) will be measured as an average system-wide price as de-termined by ERCOT. (4) Beginning January 1 of each calendar year, the peaker net margin will be calculated as: ∑((RTEP -POC) * (number of min-utes in a settlement interval / 60 minutes per hour)) for each 
	(2) For each day, the peaking operating cost (POC) will be 10 times the natural gas price index value determined by ERCOT. The POC is calculated in dollars per megawatt-hour (MWh). (3) For the purpose of this section, the real-time energy price (RTEP) will be measured as an average system-wide price as de-termined by ERCOT. (4) Beginning January 1 of each calendar year, the peaker net margin will be calculated as: ∑((RTEP -POC) * (number of min-utes in a settlement interval / 60 minutes per hour)) for each 


	(5) Reimbursement for Costs That Exceed the ECAP. (A) While the EPP is active, ERCOT must reimburse resource entities for any actual marginal costs in excess of the larger of the ECAP or the real-time energy price for the resource. ERCOT must utilize existing settlement processes to the extent practicable to verify the resource entity's costs for reimbursement. (B) For reimbursement of actual marginal costs in ex-cess of the HCAP, a resource entity must submit a reimbursement re-quest in the manner prescrib


	(e) Development and Implementation. ERCOT must use a stakeholder process, in consultation with commission staff, to develop and implement rules that comply with this section. Nothing in this section prevents the commission from taking actions necessary to pro-tect the public interest, including actions that are otherwise inconsistent with the other provisions in this section. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thori
	(e) Development and Implementation. ERCOT must use a stakeholder process, in consultation with commission staff, to develop and implement rules that comply with this section. Nothing in this section prevents the commission from taking actions necessary to pro-tect the public interest, including actions that are otherwise inconsistent with the other provisions in this section. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thori
	munications Services for Electric Incumbent Local Exchange Companies (ILECs); §26.209, relating to New and Experimental Services; §26.210, relating to Promotional Rates for Local Exchange Company Services; §26.211, relating to Rate-Set-ting Flexibility for Services Subject to Significant Competitive Challenges; §26.214, relating to Long Run Incremental Cost (LRIC) Methodology for Services provided by Certain Incumbent Local Exchange Companies (ILECs); §26.215, relating to Long Run Incremental Cost Methodolo
	munications Services for Electric Incumbent Local Exchange Companies (ILECs); §26.209, relating to New and Experimental Services; §26.210, relating to Promotional Rates for Local Exchange Company Services; §26.211, relating to Rate-Set-ting Flexibility for Services Subject to Significant Competitive Challenges; §26.214, relating to Long Run Incremental Cost (LRIC) Methodology for Services provided by Certain Incumbent Local Exchange Companies (ILECs); §26.215, relating to Long Run Incremental Cost Methodolo
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	Emergency Operations Adopted §26.52 requires dominant certificated telecommunica-tions utilities (DCTUs) to comply with the backup power obliga-tions associated with fiber optic cables that are prescribed by federal law or other applicable regulations, including the require-ments of 47 Code of Federal Regulations §9.20. Inspections and Tests Adopted §26.53, revises the requirement for DCTUs to report to the commission the numbers assigned for dial test terminations. Specifically, such numbers would only hav
	Emergency Operations Adopted §26.52 requires dominant certificated telecommunica-tions utilities (DCTUs) to comply with the backup power obliga-tions associated with fiber optic cables that are prescribed by federal law or other applicable regulations, including the require-ments of 47 Code of Federal Regulations §9.20. Inspections and Tests Adopted §26.53, revises the requirement for DCTUs to report to the commission the numbers assigned for dial test terminations. Specifically, such numbers would only hav
	Emergency Operations Adopted §26.52 requires dominant certificated telecommunica-tions utilities (DCTUs) to comply with the backup power obliga-tions associated with fiber optic cables that are prescribed by federal law or other applicable regulations, including the require-ments of 47 Code of Federal Regulations §9.20. Inspections and Tests Adopted §26.53, revises the requirement for DCTUs to report to the commission the numbers assigned for dial test terminations. Specifically, such numbers would only hav
	Adopted §26.128 replaces the term State of Texas Telephone Directory with Capitol Complex Telephone System Directory in subsection (b)(1) and (2) and deletes the requirement under subsection (e)(5) for telephone directories published by certain telecommunications utilities or its affiliates to include sample long distance rates. House Bill (HB) 1597 Implementation HB 1597, adopted by the 88th Texas Legislature (R.S.), amends the requirements associated with filing a telecommunications tariff with the commis
	Adopted §26.128 replaces the term State of Texas Telephone Directory with Capitol Complex Telephone System Directory in subsection (b)(1) and (2) and deletes the requirement under subsection (e)(5) for telephone directories published by certain telecommunications utilities or its affiliates to include sample long distance rates. House Bill (HB) 1597 Implementation HB 1597, adopted by the 88th Texas Legislature (R.S.), amends the requirements associated with filing a telecommunications tariff with the commis


	rule citations applicable to a tariff to be included as a cover letter. Lastly, amended §26.89 and §26.207, and adopted §§26.209, 26.210, and 26.211 more clearly reflect the statutory language of PURA §52.251. Senate Bill (SB) 1425 and SB 1710 Implementation SB 1425, adopted by the 88th Legislature, amends PURA §56.032 to require small ILECs seeking adjustments from the Small and Rural Plan to, every calendar year, publicly file with the commission operational information concerning the small ILEC's operati
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	cations services as holders of COAs and SPCOAs under PURA Chapter 54, Subchapters C and D. Proposed §26.111(d) adds language that prohibits a person from providing the services listed under §26.111(a) unless the person obtains a certificate of convenience and necessity, COA, or SPCOA in accordance with the requirements of §26.111. TCA recommended that the prohibition added to §26.111(d) be deleted because it is unnecessary, ambiguous, and would im-pose costs with no commensurate benefit to the public. TCA a
	cations services as holders of COAs and SPCOAs under PURA Chapter 54, Subchapters C and D. Proposed §26.111(d) adds language that prohibits a person from providing the services listed under §26.111(a) unless the person obtains a certificate of convenience and necessity, COA, or SPCOA in accordance with the requirements of §26.111. TCA recommended that the prohibition added to §26.111(d) be deleted because it is unnecessary, ambiguous, and would im-pose costs with no commensurate benefit to the public. TCA a


	Verizon recommended eliminating the requirement that a COA or SPCOA holder be in compliance with commission rules be-fore name change requests are administratively granted. Ver-izon found this requirement overly burdensome, unnecessary, and wasteful, particularly for national carriers with multiple affil-iates. Verizon recommended that the provision be revised so that carrier name changes are eligible for administrative dispo-sition and be limited only to ensure the change does not lead to customer confusio
	Verizon recommended eliminating the requirement that a COA or SPCOA holder be in compliance with commission rules be-fore name change requests are administratively granted. Ver-izon found this requirement overly burdensome, unnecessary, and wasteful, particularly for national carriers with multiple affil-iates. Verizon recommended that the provision be revised so that carrier name changes are eligible for administrative dispo-sition and be limited only to ensure the change does not lead to customer confusio
	Verizon recommended eliminating the requirement that a COA or SPCOA holder be in compliance with commission rules be-fore name change requests are administratively granted. Ver-izon found this requirement overly burdensome, unnecessary, and wasteful, particularly for national carriers with multiple affil-iates. Verizon recommended that the provision be revised so that carrier name changes are eligible for administrative dispo-sition and be limited only to ensure the change does not lead to customer confusio
	sales, mergers, and asset and ownership transactions of public utilities is codified at PURA §14.101-103, and these sections apply only to public utilities, not to COA or SPCOA holders. Ver-izon also noted that PURA §51.010 specifically excludes COA and SPCOA holders from the provisions of PURA §14.101. For these reasons, Verizon concluded that the commission lacks authority to regulate stock sales, mergers, and acquisitions of COA and SPCOA holders. Specifically, the commission should only require SPCOA or
	sales, mergers, and asset and ownership transactions of public utilities is codified at PURA §14.101-103, and these sections apply only to public utilities, not to COA or SPCOA holders. Ver-izon also noted that PURA §51.010 specifically excludes COA and SPCOA holders from the provisions of PURA §14.101. For these reasons, Verizon concluded that the commission lacks authority to regulate stock sales, mergers, and acquisitions of COA and SPCOA holders. Specifically, the commission should only require SPCOA or


	TCA recommended that §26.111(i)(4) be amended to require the commission to maintain a complete contact list with email addresses for 9-1-1 administrative entities on the commission's website. Commission Response The commission declines to amend §26.111(i)(4) to require the commission to maintain a complete contact list of 9-1-1 admin-istrative entities on its website. A map and contact list of 9-1-1 administrative entities are available on CSEC's website. A con-tact list maintained by the commission would b
	file a tariff with an amendment for certification is already covered by §26.111(l)(5)(B). Section 26.208(b)(2)-(3) and (c)(1)(C) -Notice for tariff amend-ments involving a rate change Section 26.208(b)(2) prescribes the requirements, including notice, for a tariff amendment involving a rate change, including a major rate change. Section 26.208(b)(3) prescribes the re-quirements, including notice, for other DCTU tariff amendments that do not involve a rate change. Sections §26.208(b)(2)(B) and §26.208(b)(3)(
	file a tariff with an amendment for certification is already covered by §26.111(l)(5)(B). Section 26.208(b)(2)-(3) and (c)(1)(C) -Notice for tariff amend-ments involving a rate change Section 26.208(b)(2) prescribes the requirements, including notice, for a tariff amendment involving a rate change, including a major rate change. Section 26.208(b)(3) prescribes the re-quirements, including notice, for other DCTU tariff amendments that do not involve a rate change. Sections §26.208(b)(2)(B) and §26.208(b)(3)(


	Section 26.208(e)(1)(A) -Effective date of tariff Section 26.208(e)(1)(A) requires the effective date of an appli-cant's tariff to be no earlier than 35 days after the date a suffi-cient application is approved by the presiding officer. TTA recommended language in §26.208(e)(1) that requires the effective date of tariffs to be "no earlier than 35 days after the date a sufficient application is approved by the presiding officer" be deleted as it is not supported by HB 1597. Alternatively, TTA recommended a s
	Section 26.208(e)(1)(A) -Effective date of tariff Section 26.208(e)(1)(A) requires the effective date of an appli-cant's tariff to be no earlier than 35 days after the date a suffi-cient application is approved by the presiding officer. TTA recommended language in §26.208(e)(1) that requires the effective date of tariffs to be "no earlier than 35 days after the date a sufficient application is approved by the presiding officer" be deleted as it is not supported by HB 1597. Alternatively, TTA recommended a s
	Section 26.208(e)(1)(A) -Effective date of tariff Section 26.208(e)(1)(A) requires the effective date of an appli-cant's tariff to be no earlier than 35 days after the date a suffi-cient application is approved by the presiding officer. TTA recommended language in §26.208(e)(1) that requires the effective date of tariffs to be "no earlier than 35 days after the date a sufficient application is approved by the presiding officer" be deleted as it is not supported by HB 1597. Alternatively, TTA recommended a s
	TTA and Windstream recommended the reference to the Na-tional Broadband Map in §26.405(d)(2)(B) be revised to omit the reference to "Version 7" of the map and instead insert language requiring use of the version of the map that has been in effect for at least 90 days. TTA explained that the proposed language presents a timing issue when considering newly revised data from the map and application submission before the deadline. TTA provided draft language consistent with its recommenda-tion. Windstream noted


	(i) is a competitor of a public utility with respect to a service performed by the utility; or (ii) wants to enter into competition with a public utility. (5) Affiliate--(A) a person who directly or indirectly owns or holds at least 5.0% of the voting securities of a public utility; (B) a person in a chain of successive ownership of at least 5.0% of the voting securities of a public utility; (C) a corporation that has at least 5.0% of its voting se-curities owned or controlled, directly or indirectly, by a 
	(i) is a competitor of a public utility with respect to a service performed by the utility; or (ii) wants to enter into competition with a public utility. (5) Affiliate--(A) a person who directly or indirectly owns or holds at least 5.0% of the voting securities of a public utility; (B) a person in a chain of successive ownership of at least 5.0% of the voting securities of a public utility; (C) a corporation that has at least 5.0% of its voting se-curities owned or controlled, directly or indirectly, by a 
	(i) is a competitor of a public utility with respect to a service performed by the utility; or (ii) wants to enter into competition with a public utility. (5) Affiliate--(A) a person who directly or indirectly owns or holds at least 5.0% of the voting securities of a public utility; (B) a person in a chain of successive ownership of at least 5.0% of the voting securities of a public utility; (C) a corporation that has at least 5.0% of its voting se-curities owned or controlled, directly or indirectly, by a 
	(i) is a competitor of a public utility with respect to a service performed by the utility; or (ii) wants to enter into competition with a public utility. (5) Affiliate--(A) a person who directly or indirectly owns or holds at least 5.0% of the voting securities of a public utility; (B) a person in a chain of successive ownership of at least 5.0% of the voting securities of a public utility; (C) a corporation that has at least 5.0% of its voting se-curities owned or controlled, directly or indirectly, by a 


	(13) Basic local telecommunications service--Flat rate res-idential and business local exchange telephone service, including pri-mary directory listings; tone dialing service; access to operator ser-vices; access to directory assistance services; access to 911 service where provided by a local authority or dual party relay service; the abil-ity to report service problems seven days a week; lifeline services; and any other service the commission, after a hearing, determines should be included in basic local 
	(13) Basic local telecommunications service--Flat rate res-idential and business local exchange telephone service, including pri-mary directory listings; tone dialing service; access to operator ser-vices; access to directory assistance services; access to 911 service where provided by a local authority or dual party relay service; the abil-ity to report service problems seven days a week; lifeline services; and any other service the commission, after a hearing, determines should be included in basic local 
	(13) Basic local telecommunications service--Flat rate res-idential and business local exchange telephone service, including pri-mary directory listings; tone dialing service; access to operator ser-vices; access to directory assistance services; access to 911 service where provided by a local authority or dual party relay service; the abil-ity to report service problems seven days a week; lifeline services; and any other service the commission, after a hearing, determines should be included in basic local 



	(30) Calling area--The area within which telecommunica-tions service is furnished to customers under a specific schedule of ex-change rates. A "local" calling area may include more than one ex-change area. (31) Calling party information--(A) the telephone listing number and/or name of the customer from whose telephone instrument a telephone number is di-aled; or (B) other information that may be used to identify the specific originating number or originating location of a wire or elec-tronic communication t
	(30) Calling area--The area within which telecommunica-tions service is furnished to customers under a specific schedule of ex-change rates. A "local" calling area may include more than one ex-change area. (31) Calling party information--(A) the telephone listing number and/or name of the customer from whose telephone instrument a telephone number is di-aled; or (B) other information that may be used to identify the specific originating number or originating location of a wire or elec-tronic communication t
	(30) Calling area--The area within which telecommunica-tions service is furnished to customers under a specific schedule of ex-change rates. A "local" calling area may include more than one ex-change area. (31) Calling party information--(A) the telephone listing number and/or name of the customer from whose telephone instrument a telephone number is di-aled; or (B) other information that may be used to identify the specific originating number or originating location of a wire or elec-tronic communication t
	(30) Calling area--The area within which telecommunica-tions service is furnished to customers under a specific schedule of ex-change rates. A "local" calling area may include more than one ex-change area. (31) Calling party information--(A) the telephone listing number and/or name of the customer from whose telephone instrument a telephone number is di-aled; or (B) other information that may be used to identify the specific originating number or originating location of a wire or elec-tronic communication t
	(30) Calling area--The area within which telecommunica-tions service is furnished to customers under a specific schedule of ex-change rates. A "local" calling area may include more than one ex-change area. (31) Calling party information--(A) the telephone listing number and/or name of the customer from whose telephone instrument a telephone number is di-aled; or (B) other information that may be used to identify the specific originating number or originating location of a wire or elec-tronic communication t
	(30) Calling area--The area within which telecommunica-tions service is furnished to customers under a specific schedule of ex-change rates. A "local" calling area may include more than one ex-change area. (31) Calling party information--(A) the telephone listing number and/or name of the customer from whose telephone instrument a telephone number is di-aled; or (B) other information that may be used to identify the specific originating number or originating location of a wire or elec-tronic communication t



	(42) Commission on State Emergency Communications (CSEC)--The state commission with the responsibilities and authority as specified in Texas Health and Safety Code, Chapter 771. (43) Competitive exchange service--Any of the following services, when provided on an inter-or intrastate basis within an ex-change area: central office based PBX-type services for systems of 75 stations or more; billing and collection services; high speed private line services of 1.544 megabits or greater; customized services; priv
	(42) Commission on State Emergency Communications (CSEC)--The state commission with the responsibilities and authority as specified in Texas Health and Safety Code, Chapter 771. (43) Competitive exchange service--Any of the following services, when provided on an inter-or intrastate basis within an ex-change area: central office based PBX-type services for systems of 75 stations or more; billing and collection services; high speed private line services of 1.544 megabits or greater; customized services; priv
	(42) Commission on State Emergency Communications (CSEC)--The state commission with the responsibilities and authority as specified in Texas Health and Safety Code, Chapter 771. (43) Competitive exchange service--Any of the following services, when provided on an inter-or intrastate basis within an ex-change area: central office based PBX-type services for systems of 75 stations or more; billing and collection services; high speed private line services of 1.544 megabits or greater; customized services; priv



	or a predecessor statute to Chapter 162 and operating under that chap-ter. (51) Corporate name--Has the meaning assigned by Texas Business Corporation Act, Article §2.05. (52) Corporation--A domestic or foreign corporation, joint-stock company, or association, and each lessee, assignee, trustee, receiver or other successor in interest of the corporation, company, or association, that has any of the powers or privileges of a corporation not possessed by an individual or partnership. The term does not include
	(62) D-Channel--The integrated-services-digital-network out-of-band signaling channel. (63) Dedicated signaling transport--Transmission of out-of-band signaling information between an access customer's common channel signaling network and a CTU's signaling transport point on fa-cilities dedicated to the use of a single customer. (64) Dedicated 9-1-1 trunk--Refers to either: (A) a single purpose telephone circuit, or Internet Pro-tocol (IP) equivalent, that originates at a CTU's (CTU's) switching of-fice or 
	(62) D-Channel--The integrated-services-digital-network out-of-band signaling channel. (63) Dedicated signaling transport--Transmission of out-of-band signaling information between an access customer's common channel signaling network and a CTU's signaling transport point on fa-cilities dedicated to the use of a single customer. (64) Dedicated 9-1-1 trunk--Refers to either: (A) a single purpose telephone circuit, or Internet Pro-tocol (IP) equivalent, that originates at a CTU's (CTU's) switching of-fice or 
	(62) D-Channel--The integrated-services-digital-network out-of-band signaling channel. (63) Dedicated signaling transport--Transmission of out-of-band signaling information between an access customer's common channel signaling network and a CTU's signaling transport point on fa-cilities dedicated to the use of a single customer. (64) Dedicated 9-1-1 trunk--Refers to either: (A) a single purpose telephone circuit, or Internet Pro-tocol (IP) equivalent, that originates at a CTU's (CTU's) switching of-fice or 



	(A) intraLATA long distance message telecommunica-tions service originated by dialing the access code "1-plus," the term includes a provider of local exchange telephone service in a certificated exchange area for whom the use of that access code for the origination of "1-plus" intraLATA calls in the exchange area is exclusive; and (B) interexchange services, the term does not include an interexchange carrier that is not a certificated local exchange company. (74) Dominant certificated telecommunications uti
	(A) intraLATA long distance message telecommunica-tions service originated by dialing the access code "1-plus," the term includes a provider of local exchange telephone service in a certificated exchange area for whom the use of that access code for the origination of "1-plus" intraLATA calls in the exchange area is exclusive; and (B) interexchange services, the term does not include an interexchange carrier that is not a certificated local exchange company. (74) Dominant certificated telecommunications uti
	(A) intraLATA long distance message telecommunica-tions service originated by dialing the access code "1-plus," the term includes a provider of local exchange telephone service in a certificated exchange area for whom the use of that access code for the origination of "1-plus" intraLATA calls in the exchange area is exclusive; and (B) interexchange services, the term does not include an interexchange carrier that is not a certificated local exchange company. (74) Dominant certificated telecommunications uti
	(A) intraLATA long distance message telecommunica-tions service originated by dialing the access code "1-plus," the term includes a provider of local exchange telephone service in a certificated exchange area for whom the use of that access code for the origination of "1-plus" intraLATA calls in the exchange area is exclusive; and (B) interexchange services, the term does not include an interexchange carrier that is not a certificated local exchange company. (74) Dominant certificated telecommunications uti
	(A) intraLATA long distance message telecommunica-tions service originated by dialing the access code "1-plus," the term includes a provider of local exchange telephone service in a certificated exchange area for whom the use of that access code for the origination of "1-plus" intraLATA calls in the exchange area is exclusive; and (B) interexchange services, the term does not include an interexchange carrier that is not a certificated local exchange company. (74) Dominant certificated telecommunications uti


	energy to an electric utility, if the equipment or facilities are used pri-marily to produce and generate electric energy for consumption by that person; or (iii) owns or operates in this state a recreational ve-hicle park that provides metered electric service in accordance with Texas Utilities Code, Chapter 184, Subchapter C. (79) Element--Unbundled network elements, including: interconnection, physical-collocation, and virtual-collocation ele-ments. (80) Eligible telecommunications provider (ETP) service

	(92) Extended area service (EAS)--A telephone switching and trunking arrangement which provides for optional calling service by DCTUs within a local access and transport area and between two contiguous exchanges or between an exchange and a contigu-ous metropolitan exchange local calling area. For purposes of this definition, a metropolitan exchange local calling area shall include all exchanges having local or mandatory EAS calling throughout all portions of any of the following exchanges: Austin metropoli
	(92) Extended area service (EAS)--A telephone switching and trunking arrangement which provides for optional calling service by DCTUs within a local access and transport area and between two contiguous exchanges or between an exchange and a contigu-ous metropolitan exchange local calling area. For purposes of this definition, a metropolitan exchange local calling area shall include all exchanges having local or mandatory EAS calling throughout all portions of any of the following exchanges: Austin metropoli
	(92) Extended area service (EAS)--A telephone switching and trunking arrangement which provides for optional calling service by DCTUs within a local access and transport area and between two contiguous exchanges or between an exchange and a contigu-ous metropolitan exchange local calling area. For purposes of this definition, a metropolitan exchange local calling area shall include all exchanges having local or mandatory EAS calling throughout all portions of any of the following exchanges: Austin metropoli


	(105) Hearing--Any proceeding at which evidence is taken on the merits of the matters at issue, not including prehearing confer-ences. (106) Hearing carryover--A technology that allows an in-dividual who is speech-impaired to hear the other party in a telephone conversation and to use specialized telecommunications devices to send communications through the telecommunications relay service operator. (107) High cost area--A geographic area for which the costs established using a forward-looking economic cost

	to Interconnection). Interconnection shall include non-discriminatory access to signaling systems, databases, facilities and information as required to ensure interoperability of networks and efficient, timely provision of services to customers without permitting access to network proprietary information or customer proprietary network information, as defined in this section, unless otherwise permitted in §26.272 of this title. (118) Interconnector--A customer that interfaces with the dominant carrier's net
	to Interconnection). Interconnection shall include non-discriminatory access to signaling systems, databases, facilities and information as required to ensure interoperability of networks and efficient, timely provision of services to customers without permitting access to network proprietary information or customer proprietary network information, as defined in this section, unless otherwise permitted in §26.272 of this title. (118) Interconnector--A customer that interfaces with the dominant carrier's net
	to Interconnection). Interconnection shall include non-discriminatory access to signaling systems, databases, facilities and information as required to ensure interoperability of networks and efficient, timely provision of services to customers without permitting access to network proprietary information or customer proprietary network information, as defined in this section, unless otherwise permitted in §26.272 of this title. (118) Interconnector--A customer that interfaces with the dominant carrier's net
	(128) Lifeline Service--A program certified by the Federal Communications Commission to provide for the reduction or waiver of the federal subscriber line charge for residential consumers. (129) Line--A circuit or channel extending from a central office to the customer's location to provide telecommunications ser-vice. One line may serve one customer, or all customers served by a multiparty line. (130) Local access and transport area (LATA)--A ge-ographic area established for the provision and administratio

	(135) Local message--A completed call between customer access lines located within the same local calling area. (136) Local message charge--The charge that applies for a completed telephone call that is made when the calling customer access line and the customer access line to which the connection is established are both within the same local calling area, and a local message charge is applicable. (137) Local service charge--The charge for furnishing fa-cilities to enable a customer to send or receive telec
	enues by not more than 5.0%. Further, with regard to a change to a basic local access line rate, a minor change may not, together with any other change to that rate that went into effect during the 12 months pre-ceding the proposed effective date of the proposed change, result in an increase of more than 50%. (149) Municipality--A city, incorporated village, or town, existing, created, or organized under the general, home rule, or special laws of the state. (150) National integrated services digital network
	enues by not more than 5.0%. Further, with regard to a change to a basic local access line rate, a minor change may not, together with any other change to that rate that went into effect during the 12 months pre-ceding the proposed effective date of the proposed change, result in an increase of more than 50%. (149) Municipality--A city, incorporated village, or town, existing, created, or organized under the general, home rule, or special laws of the state. (150) National integrated services digital network


	(159) Numbering plan area (NPA)--The first three digits of a ten-digit North American Numbering Plan (NANP) local telephone number uniquely identifying a Numbering Plan area. Generally re-ferred to as the area code of a NANP telephone number. (160) NXX--A 3-digit code in which N is any digit 2 through 9 and X is any digit 0 through 9. Typically used in describing the "Exchange Code" fields of a North American Numbering Plan telephone number. (161) Open network architecture--The overall design of an ILEC's n
	(159) Numbering plan area (NPA)--The first three digits of a ten-digit North American Numbering Plan (NANP) local telephone number uniquely identifying a Numbering Plan area. Generally re-ferred to as the area code of a NANP telephone number. (160) NXX--A 3-digit code in which N is any digit 2 through 9 and X is any digit 0 through 9. Typically used in describing the "Exchange Code" fields of a North American Numbering Plan telephone number. (161) Open network architecture--The overall design of an ILEC's n
	(159) Numbering plan area (NPA)--The first three digits of a ten-digit North American Numbering Plan (NANP) local telephone number uniquely identifying a Numbering Plan area. Generally re-ferred to as the area code of a NANP telephone number. (160) NXX--A 3-digit code in which N is any digit 2 through 9 and X is any digit 0 through 9. Typically used in describing the "Exchange Code" fields of a North American Numbering Plan telephone number. (161) Open network architecture--The overall design of an ILEC's n
	serving central office with the customer premises, and the network in-terface; this service is sold to pay telephone service providers. (171) Pay telephone service (PTS)--A telecommunications service utilizing any coin, coinless, credit card reader, or cordless in-strument that can be used by members of the general public, or business patrons, employees, and/or visitors of the premises' owner, provided that the end user pays for local or toll calls from such instrument on a per call basis. Pay per call tele
	serving central office with the customer premises, and the network in-terface; this service is sold to pay telephone service providers. (171) Pay telephone service (PTS)--A telecommunications service utilizing any coin, coinless, credit card reader, or cordless in-strument that can be used by members of the general public, or business patrons, employees, and/or visitors of the premises' owner, provided that the end user pays for local or toll calls from such instrument on a per call basis. Pay per call tele


	(178) Premises--A tract of land or real estate including buildings and other appurtenances thereon. (179) Pricing flexibility--Discounts and other forms of pricing flexibility may not be preferential, prejudicial, or discrimina-tory. Pricing flexibility includes: (A) customer specific contracts; (B) volume, term, and discount pricing; (C) zone density pricing, with zone to be defined as an exchange; (D) packaging of services; and (E) other promotional pricing flexibility. (180) Primary interexchange carrier
	(188) Promotional rate--A temporary tariff, fare, toll, rental or other compensation charged by a certificated telecommunica-tions utility (CTU) to new or new and existing customers and designed to induce customers to test a service. A promotional rate shall incor-porate a reduction or a waiver of some rate element in the tariffed rates of the service, or a reduction or waiver of the service's installation charge and/or service connection charges, and shall not incorporate any charge for discontinuance of t

	(197) Reciprocal compensation--An arrangement between two carriers in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier's network facilities of local telecommunications traffic that originates on the network facilities of the other carrier. (198) Reclassification area--The geographic area within the electing ILEC's territory, consisting of one or more exchange areas, for which it seeks reclassification of a service. (199) Redirect t
	(197) Reciprocal compensation--An arrangement between two carriers in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier's network facilities of local telecommunications traffic that originates on the network facilities of the other carrier. (198) Reclassification area--The geographic area within the electing ILEC's territory, consisting of one or more exchange areas, for which it seeks reclassification of a service. (199) Redirect t
	(197) Reciprocal compensation--An arrangement between two carriers in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier's network facilities of local telecommunications traffic that originates on the network facilities of the other carrier. (198) Reclassification area--The geographic area within the electing ILEC's territory, consisting of one or more exchange areas, for which it seeks reclassification of a service. (199) Redirect t
	(211) Rulemaking proceeding--A proceeding conducted pursuant to the Administrative Procedure Act, Texas Government Code, Chapter 2001, Subchapter B, to adopt, amend, or repeal a commission rule. (212) Rural incumbent local exchange company (ILEC)--An ILEC that qualifies as a "rural telephone company" as defined in 47 United States Code §3(37) and/or 47 United States Code §251(f)(2). (213) Selective routing--The feature provided with 9-1-1 or 311 service by which 9-1-1 or 311 calls are automatically directed

	access lines in service in this state, including the access lines of all affiliated incumbent local exchange companies within the state, or a telephone cooperative organized pursuant to the Telephone Coopera-tive Act, Texas Utilities Code Annotated, Chapter 162. (226) Small incumbent local exchange company (Small ILEC)--An ILEC that is a cooperative corporation or has, together with all affiliated ILECs, fewer than 31,000 access lines in service in Texas. (227) Spanish speaking person--A person who speaks a
	(238) Switched access minutes--The measured or assumed duration of time that a CTU's network facilities are used by access cus-tomers. Access minutes are measured for the purpose of calculating access charges applicable to access customers. (239) Switched transport--Transmission between a CTU's central office (including tandem-switching offices) and an interex-change carrier's point of presence. (240) Tandem-switched transport--Transmission of traffic between the serving wire center and another CTU office t

	(251) Tier 1 local exchange company--A local exchange company with annual regulated operating revenues exceeding $100 million. (252) Title IV-D Agency--The office of the attorney gen-eral for the state of Texas. (253) Toll blocking--A service provided by telecommuni-cations carriers that lets consumers elect not to allow the completion of outgoing toll calls from their telecommunications channel. (254) Toll control--A service provided by telecommunica-tions carriers that allows consumers to specify a certai
	(251) Tier 1 local exchange company--A local exchange company with annual regulated operating revenues exceeding $100 million. (252) Title IV-D Agency--The office of the attorney gen-eral for the state of Texas. (253) Toll blocking--A service provided by telecommuni-cations carriers that lets consumers elect not to allow the completion of outgoing toll calls from their telecommunications channel. (254) Toll control--A service provided by telecommunica-tions carriers that allows consumers to specify a certai
	(251) Tier 1 local exchange company--A local exchange company with annual regulated operating revenues exceeding $100 million. (252) Title IV-D Agency--The office of the attorney gen-eral for the state of Texas. (253) Toll blocking--A service provided by telecommuni-cations carriers that lets consumers elect not to allow the completion of outgoing toll calls from their telecommunications channel. (254) Toll control--A service provided by telecommunica-tions carriers that allows consumers to specify a certai
	(267) Voice over Internet Protocol (VoIP)--The technology used to transmit voice communications using Internet Protocol. (268) Voice over Internet Protocol service--A service that: (A) uses Internet Protocol or a successor protocol to en-able a real-time, two-way voice communication that originates from or terminates to the user's location in Internet Protocol or a successor pro-tocol; (B) requires a broadband connection from the user's lo-cation; and (C) permits a user generally to receive a call that orig


	(278) 311 service request--A written request from a gov-ernmental entity to a CTU requesting the provision of 311 service. A 311 service request must: (A) be in writing; (B) contain an outline of the program the governmental entity will pursue to adequately educate the public on the 311 service; (C) contain an outline from the governmental entity for implementation of 311 service; (D) contain a description of the likely source of funding for the 311 service (i.e., from general revenues, special appropriatio
	(278) 311 service request--A written request from a gov-ernmental entity to a CTU requesting the provision of 311 service. A 311 service request must: (A) be in writing; (B) contain an outline of the program the governmental entity will pursue to adequately educate the public on the 311 service; (C) contain an outline from the governmental entity for implementation of 311 service; (D) contain a description of the likely source of funding for the 311 service (i.e., from general revenues, special appropriatio
	Filed with the Office of the Secretary of State on December 1, 2023. TRD-202304439 Adriana Gonzales Rules Coordinator Public Utility Commission of Texas Effective date: December 21, 2023 Proposal publication date: October 20, 2023 For further information, please call: (512) 936-7322 ♦ ♦ ♦ SUBCHAPTER B. CUSTOMER SERVICE AND PROTECTION 16 TAC §§26.30 -26.32, 26.34 The amendments are adopted generally under PURA §14.002, which provides the commission with the authority to make adopt and enforce rules reasonabl

	(i) the right to file a complaint with the commission; (ii) the commission's informal complaint resolution process; (iii) the following contact information for the com-mission: (I) Mailing Address: PUCT, Consumer Protec-tion Division, P.O. Box 13326, Austin, Texas 78711-3326; (II) Phone Number: (512) 936-7120 or in Texas (toll-free) 1-888-782-8477; (III) FAX: (512) 936-7003; (IV) E-mail address: consumer@puc.texas.gov; (V) Internet address: http.//www.puc.texas.gov; (VI) Relay Texas (toll-free): 1-800-735-2
	(i) the right to file a complaint with the commission; (ii) the commission's informal complaint resolution process; (iii) the following contact information for the com-mission: (I) Mailing Address: PUCT, Consumer Protec-tion Division, P.O. Box 13326, Austin, Texas 78711-3326; (II) Phone Number: (512) 936-7120 or in Texas (toll-free) 1-888-782-8477; (III) FAX: (512) 936-7003; (IV) E-mail address: consumer@puc.texas.gov; (V) Internet address: http.//www.puc.texas.gov; (VI) Relay Texas (toll-free): 1-800-735-2
	(i) the right to file a complaint with the commission; (ii) the commission's informal complaint resolution process; (iii) the following contact information for the com-mission: (I) Mailing Address: PUCT, Consumer Protec-tion Division, P.O. Box 13326, Austin, Texas 78711-3326; (II) Phone Number: (512) 936-7120 or in Texas (toll-free) 1-888-782-8477; (III) FAX: (512) 936-7003; (IV) E-mail address: consumer@puc.texas.gov; (V) Internet address: http.//www.puc.texas.gov; (VI) Relay Texas (toll-free): 1-800-735-2
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	(ii) A CTU is not required to keep records of protests regarding commission-approved rates or charges that require no further action by the CTU. (2) Formal complaints. If the complainant is not satisfied with the results of the informal complaint process, the complainant may file a formal complaint with the commission. This process may include the formal docketing of the complaint as provided by §22.242 of this title (relating to Complaints). §26.31. Disclosures to Applicants and Customers. (a) Application.
	(ii) A CTU is not required to keep records of protests regarding commission-approved rates or charges that require no further action by the CTU. (2) Formal complaints. If the complainant is not satisfied with the results of the informal complaint process, the complainant may file a formal complaint with the commission. This process may include the formal docketing of the complaint as provided by §22.242 of this title (relating to Complaints). §26.31. Disclosures to Applicants and Customers. (a) Application.
	(ii) A CTU is not required to keep records of protests regarding commission-approved rates or charges that require no further action by the CTU. (2) Formal complaints. If the complainant is not satisfied with the results of the informal complaint process, the complainant may file a formal complaint with the commission. This process may include the formal docketing of the complaint as provided by §22.242 of this title (relating to Complaints). §26.31. Disclosures to Applicants and Customers. (a) Application.



	terms and conditions of service that waives the customer's rights under federal or state law, or commission rule. (A) The information must be: (i) sent to the new customer before payment for a full bill is due; (ii) clearly labeled to indicate it contains the terms and conditions of service; (iii) provided in a readable format written in plain, non-technical language; and (iv) provided in the same language in which the CTU markets the service. (B) The following information must be included: (i) each rate an
	(ii) a printed statement on the bill or a billing insert identifying where the information in subparagraph (C) of this para-graph can be obtained. The statement must be provided to each cus-tomer every six months. (C) The following informational disclosures relating to customer protections must be provided by the CTU: (i) the CTU's customer credit requirements and the circumstances under which a customer deposit or an additional deposit may be required, the manner in which a deposit and interest paid on dep
	(ii) a printed statement on the bill or a billing insert identifying where the information in subparagraph (C) of this para-graph can be obtained. The statement must be provided to each cus-tomer every six months. (C) The following informational disclosures relating to customer protections must be provided by the CTU: (i) the CTU's customer credit requirements and the circumstances under which a customer deposit or an additional deposit may be required, the manner in which a deposit and interest paid on dep
	(ii) a printed statement on the bill or a billing insert identifying where the information in subparagraph (C) of this para-graph can be obtained. The statement must be provided to each cus-tomer every six months. (C) The following informational disclosures relating to customer protections must be provided by the CTU: (i) the CTU's customer credit requirements and the circumstances under which a customer deposit or an additional deposit may be required, the manner in which a deposit and interest paid on dep
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	(xiv) a summary of the company's policy regarding the provision of credit history based upon the credit history of a cus-tomer's former spouse; (xv) notice of any special services such as readers or notices in Braille, if available, the phone number for Relay Texas: 1-800-735-2989, and any teletypewriter or text telephone service of-fered by the CTU; (xvi) how a customer with a physical disability, and those who care for them, can identify themselves to the CTU so that special action can be taken to appropr
	(xiv) a summary of the company's policy regarding the provision of credit history based upon the credit history of a cus-tomer's former spouse; (xv) notice of any special services such as readers or notices in Braille, if available, the phone number for Relay Texas: 1-800-735-2989, and any teletypewriter or text telephone service of-fered by the CTU; (xvi) how a customer with a physical disability, and those who care for them, can identify themselves to the CTU so that special action can be taken to appropr
	(xiv) a summary of the company's policy regarding the provision of credit history based upon the credit history of a cus-tomer's former spouse; (xv) notice of any special services such as readers or notices in Braille, if available, the phone number for Relay Texas: 1-800-735-2989, and any teletypewriter or text telephone service of-fered by the CTU; (xvi) how a customer with a physical disability, and those who care for them, can identify themselves to the CTU so that special action can be taken to appropr
	tion of the information within the telephone directory. The statement or billing insert must be provided to customers at least every six months. (B) The information required by subsection (b)(4)(C) of this section and this subsection must be provided in plain English and Spanish; however, a DCTU is exempt from the Spanish language requirement if 10% or fewer of its customers are exclusively Span-ish-speaking. If the DCTU is exempt from the Spanish language re-quirement, it must notify each customer through 

	nications utility to place telephone calls. When the customer makes completed telephone calls, the value of the account decreases at a pre-determined rate. (5) Prepaid calling card--A card or any other device pur-chased to establish a prepaid calling services account. (6) Prepaid calling services--Any telecommunications transaction in which: (A) a customer pays in advance for telecommunications services; (B) the customer's prepaid calling services account is depleted at a predetermined rate as the customer 
	(6) Upon verbal or written request, prepaid calling services companies must be capable of providing a customer the following call detail data information at no charge: (A) Dialing and signaling information that identifies the inbound access telephone number called; (B) The number of the originating telephone; (C) The date and time the call originated; (D) The date and time the call terminated; (E) The called telephone number; and (F) The PIN or account number associated with the call. (7) Prepaid calling se
	(6) Upon verbal or written request, prepaid calling services companies must be capable of providing a customer the following call detail data information at no charge: (A) Dialing and signaling information that identifies the inbound access telephone number called; (B) The number of the originating telephone; (C) The date and time the call originated; (D) The date and time the call terminated; (E) The called telephone number; and (F) The PIN or account number associated with the call. (7) Prepaid calling se
	(6) Upon verbal or written request, prepaid calling services companies must be capable of providing a customer the following call detail data information at no charge: (A) Dialing and signaling information that identifies the inbound access telephone number called; (B) The number of the originating telephone; (C) The date and time the call originated; (D) The date and time the call terminated; (E) The called telephone number; and (F) The PIN or account number associated with the call. (7) Prepaid calling se



	before purchase. Bilingual information may be made available pro-vided that the information in subparagraphs (A)-(I) of this paragraph is printed in both languages. (A) A listing of applicable surcharges; (B) The company's name as registered with the com-mission. A "doing business as" name may only be used if officially filed with the commission. The language must clearly indicate that the company is providing the prepaid calling card services; (C) The toll-free number as required by subsection (i) of this 
	before purchase. Bilingual information may be made available pro-vided that the information in subparagraphs (A)-(I) of this paragraph is printed in both languages. (A) A listing of applicable surcharges; (B) The company's name as registered with the com-mission. A "doing business as" name may only be used if officially filed with the commission. The language must clearly indicate that the company is providing the prepaid calling card services; (C) The toll-free number as required by subsection (i) of this 
	before purchase. Bilingual information may be made available pro-vided that the information in subparagraphs (A)-(I) of this paragraph is printed in both languages. (A) A listing of applicable surcharges; (B) The company's name as registered with the com-mission. A "doing business as" name may only be used if officially filed with the commission. The language must clearly indicate that the company is providing the prepaid calling card services; (C) The toll-free number as required by subsection (i) of this 
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	(i) Business and technical assistance requirements for prepaid calling services companies. A prepaid calling services company must provide a toll-free number with a live operator to answer incoming calls 24 hours a day, seven days a week or electronically voice record customer inquiries or complaints. A combination of live operators or recorders may be used. If a recorder is used, the prepaid calling ser-vices company must attempt to contact each customer no later than the next working day following the dat
	(i) Business and technical assistance requirements for prepaid calling services companies. A prepaid calling services company must provide a toll-free number with a live operator to answer incoming calls 24 hours a day, seven days a week or electronically voice record customer inquiries or complaints. A combination of live operators or recorders may be used. If a recorder is used, the prepaid calling ser-vices company must attempt to contact each customer no later than the next working day following the dat
	(i) Business and technical assistance requirements for prepaid calling services companies. A prepaid calling services company must provide a toll-free number with a live operator to answer incoming calls 24 hours a day, seven days a week or electronically voice record customer inquiries or complaints. A combination of live operators or recorders may be used. If a recorder is used, the prepaid calling ser-vices company must attempt to contact each customer no later than the next working day following the dat




	(1) Administrative penalties. If the commission finds that a prepaid calling services company has violated any provision of this section, the commission will order the company to take corrective ac-tion, as necessary, and the company may be subject to administrative penalties and other enforcement actions under PURA, Chapter 15. (2) Enforcement. The commission will coordinate its en-forcement efforts against a prepaid calling services company for fraud-ulent, unfair, misleading, deceptive, or anticompetitiv
	(1) Administrative penalties. If the commission finds that a prepaid calling services company has violated any provision of this section, the commission will order the company to take corrective ac-tion, as necessary, and the company may be subject to administrative penalties and other enforcement actions under PURA, Chapter 15. (2) Enforcement. The commission will coordinate its en-forcement efforts against a prepaid calling services company for fraud-ulent, unfair, misleading, deceptive, or anticompetitiv
	(1) Administrative penalties. If the commission finds that a prepaid calling services company has violated any provision of this section, the commission will order the company to take corrective ac-tion, as necessary, and the company may be subject to administrative penalties and other enforcement actions under PURA, Chapter 15. (2) Enforcement. The commission will coordinate its en-forcement efforts against a prepaid calling services company for fraud-ulent, unfair, misleading, deceptive, or anticompetitiv
	(1) Administrative penalties. If the commission finds that a prepaid calling services company has violated any provision of this section, the commission will order the company to take corrective ac-tion, as necessary, and the company may be subject to administrative penalties and other enforcement actions under PURA, Chapter 15. (2) Enforcement. The commission will coordinate its en-forcement efforts against a prepaid calling services company for fraud-ulent, unfair, misleading, deceptive, or anticompetitiv
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	(4) The commission will not grant an SPCOA to a holder of a: (A) CCN for the same territory; or (B) COA for the same territory. (d) Application for COA or SPCOA certification. A person or entity is prohibited from providing local exchange telephone service, basic local telecommunications service, or switched access service un-less the person or entity obtains a certificate of convenience and ne-cessity in accordance with §26.101 of this title (relating to Certificate of Convenience and Necessity Criteria), 
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	required by this paragraph. The restriction on distributions or other payments contained in this paragraph includes dividend distributions, redemptions and repurchases of equity securities, loans, or loan repay-ments to shareholders or affiliates. (3) Shareholders' equity must be documented by an audited or unaudited balance sheet for the applicant's most recent quarter. The audited balance sheet must include the independent auditor's report. The unaudited balance sheet must include a sworn statement from a

	predecessors in interest during the 60 months immediately preceding the application; (C) A statement indicating whether the applicant or the principals of the applicant are currently under investigation or have been penalized by an attorney general or any state or federal regulatory agency for violation of any deceptive trade or consumer protection laws or regulations; and (D) Disclosure of whether the applicant or principals of the applicant have been convicted or found liable for fraud, theft, larceny, de
	(1) A person or entity granted a COA or SPCOA in accor-dance with this section must file an application to amend a COA or an SPCOA certificate in a commission approved format to: (A) Change the corporate name or assumed name of the certificate holder. (i) Name change amendments may be granted via administrative approval if the holder is in compliance with applicable commission rules and no hearing is requested. (ii) Commission staff will review any name in which the applicant proposes to do business. If sta
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	management personnel, or changes to the underlying financial qual-ifications of the certificate holder that were previously approved by the commission. If commission staff cannot determine continued com-pliance with the applicable substantive rules based on the information provided on the abbreviated amendment application, then a full amend-ment application must be filed by the applicant. (3) When a certificate holder acquires or merges with an-other certificate holder, other than a CCN holder, the acquirin
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	(3) COA or SPCOA holders will have an automatic exten-sion of the filing deadline until October 1 of each reporting year to comply with paragraph (1) of this subsection. Commission staff will send three notices to each COA and SPCOA holder that has not sub-mitted its certification renewal by June 1. The first notice will be sent on or before July 1, the second notice will be sent on or before August 1, and the third notice will be sent on or before September 1. Failure to send any of these notices by commis
	(3) COA or SPCOA holders will have an automatic exten-sion of the filing deadline until October 1 of each reporting year to comply with paragraph (1) of this subsection. Commission staff will send three notices to each COA and SPCOA holder that has not sub-mitted its certification renewal by June 1. The first notice will be sent on or before July 1, the second notice will be sent on or before August 1, and the third notice will be sent on or before September 1. Failure to send any of these notices by commis
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	to Reliability of Operations of Telecommunications Providers); §26.76 of this title (relating to Gross Receipts Assessment Report); §26.80 of this title (relating to Annual Report on Historically Underutilized Busi-nesses); §26.85 of this title (relating to Report of Workforce Diversity and Other Business Practices); §26.89 of this title (relating to Non-dominant Carriers' Obligations Regarding Information on Rates and Services); §26.465 of this title (relating to Methodology for Counting Access Lines and R
	(C) The commission control number in which the COA or SPCOA was granted; (D) A description of the areas in which service will be discontinued and whether basic local telecommunications service is available from other certificate holders in these areas; (E) A description of any contractual arrangements with customers that will not be honored, as a consequence of the cessation of operations; and (F) A statement regarding the disposition of customer credits and deposits, and a sworn statement stating the autho
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	(4) The certificate holder must maintain the optional ser-vices until it has obtained commission authorization to cease the op-tional services. (5) If the amendment application requests any change other than a name change, the factors as set forth in subsections (c) and (d) of this section may be considered by the commission in determining whether to approve an amendment to a COA or an SPCOA. (o) Revocation or suspension. A certificate granted in accor-dance with this section is subject to amendment, suspen
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	(4) The certificate holder must maintain the optional ser-vices until it has obtained commission authorization to cease the op-tional services. (5) If the amendment application requests any change other than a name change, the factors as set forth in subsections (c) and (d) of this section may be considered by the commission in determining whether to approve an amendment to a COA or an SPCOA. (o) Revocation or suspension. A certificate granted in accor-dance with this section is subject to amendment, suspen


	(14) Failure to provide required services to customers un-der the federal or Texas Universal Service Fund; (15) Failure to comply with the rules of the federal or Texas Universal Service Fund; and (16) Violations of PURA or any commission rule or order applicable to the certificate holder. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on December 1, 2023. TRD-202304444 A
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	(relating to Definitions). This section does not apply to an unauthorized charge unrelated to a change in preferred telecommunications utility. Requirements related to proper authorization for a billing charge by a telecommunication utility are addressed by §26.32 of this title (relating to Protection Against Unauthorized Billing Charges ("Cramming")). (b) Definitions. The following words and terms when used in this section have the following meanings unless the context indicates otherwise: (1) Authorized t
	(relating to Definitions). This section does not apply to an unauthorized charge unrelated to a change in preferred telecommunications utility. Requirements related to proper authorization for a billing charge by a telecommunication utility are addressed by §26.32 of this title (relating to Protection Against Unauthorized Billing Charges ("Cramming")). (b) Definitions. The following words and terms when used in this section have the following meanings unless the context indicates otherwise: (1) Authorized t
	(ii) establish one or more toll-free telephone num-bers exclusively for the purpose of verifying the change so that a customer calling toll-free number will reach a voice response unit or similar mechanism that records the required information regarding the change and automatically records the ANI from the local switching system. (C) Oral authorization by the customer for the change that meets the following requirements: (i) The customer's authorization must be given to an appropriately qualified and indepe
	(ii) establish one or more toll-free telephone num-bers exclusively for the purpose of verifying the change so that a customer calling toll-free number will reach a voice response unit or similar mechanism that records the required information regarding the change and automatically records the ANI from the local switching system. (C) Oral authorization by the customer for the change that meets the following requirements: (i) The customer's authorization must be given to an appropriately qualified and indepe
	(ii) establish one or more toll-free telephone num-bers exclusively for the purpose of verifying the change so that a customer calling toll-free number will reach a voice response unit or similar mechanism that records the required information regarding the change and automatically records the ANI from the local switching system. (C) Oral authorization by the customer for the change that meets the following requirements: (i) The customer's authorization must be given to an appropriately qualified and indepe



	(ix) The independent third party must: (I) not be owned, managed, directed or con-trolled by the telecommunications utility or the telecommunications utility's marketing agent; (II) not have financial incentive to confirm change orders; and (III) operate in a location physically separate from the telecommunications utility and the telecommunications utility's marketing agent. (2) Changes by customer request directly to the local ex-change company. If a customer requests a change in the customer's current pr
	(ix) The independent third party must: (I) not be owned, managed, directed or con-trolled by the telecommunications utility or the telecommunications utility's marketing agent; (II) not have financial incentive to confirm change orders; and (III) operate in a location physically separate from the telecommunications utility and the telecommunications utility's marketing agent. (2) Changes by customer request directly to the local ex-change company. If a customer requests a change in the customer's current pr
	(ix) The independent third party must: (I) not be owned, managed, directed or con-trolled by the telecommunications utility or the telecommunications utility's marketing agent; (II) not have financial incentive to confirm change orders; and (III) operate in a location physically separate from the telecommunications utility and the telecommunications utility's marketing agent. (2) Changes by customer request directly to the local ex-change company. If a customer requests a change in the customer's current pr
	(iii) the name of the new telecommunications utility and that the customer designates the new telecommunications utility to act as the customer's agent for the preferred carrier change; (iv) that the customer understands that only one pre-ferred telecommunications utility may be designated for each type of service, such as local, intraLATA, and interLATA service, for each tele-phone number. The LOA must contain separate statements regarding those choices, although a separate LOA for each service is not requ

	(4) The alleged unauthorized telecommunications utility may challenge a complainant's allegation of an unauthorized change by notifying the complainant in writing to file a complaint with the Public Utility Commission of Texas within 30 days after the customer's assertion of an unauthorized switch to the alleged unau-thorized telecommunications utility. If the complainant does not file a complaint within 30 days, the unpaid charges may be reinstated. (5) The alleged unauthorized telecommunications utility m
	(4) The alleged unauthorized telecommunications utility may challenge a complainant's allegation of an unauthorized change by notifying the complainant in writing to file a complaint with the Public Utility Commission of Texas within 30 days after the customer's assertion of an unauthorized switch to the alleged unau-thorized telecommunications utility. If the complainant does not file a complaint within 30 days, the unpaid charges may be reinstated. (5) The alleged unauthorized telecommunications utility m
	(4) The alleged unauthorized telecommunications utility may challenge a complainant's allegation of an unauthorized change by notifying the complainant in writing to file a complaint with the Public Utility Commission of Texas within 30 days after the customer's assertion of an unauthorized switch to the alleged unau-thorized telecommunications utility. If the complainant does not file a complaint within 30 days, the unpaid charges may be reinstated. (5) The alleged unauthorized telecommunications utility m


	have been awarded had the unauthorized change not occurred, upon re-ceiving payment for service provided during the unauthorized change; (C) maintain a record of customers that experienced an unauthorized change in telecommunications utilities that contains: (i) the name of the telecommunications utility that initiated the unauthorized change; (ii) each telephone number affected by the unautho-rized change; (iii) the date the customer asked the telecommunica-tions utility that made the unauthorized change t

	customer authorizations, for a period of 24 months and must provide such records to the customer, if the customer challenges the change. (B) A telecommunications utility must provide a copy of records maintained under the requirements of subsections (c), (d), and (f)(2)(C) of this section to the commission staff 21 calendar days from the date the records were requested by commission staff. (C) The proof of authorization and verification of au-thorization as required from the alleged unauthorized telecommuni
	customer authorizations, for a period of 24 months and must provide such records to the customer, if the customer challenges the change. (B) A telecommunications utility must provide a copy of records maintained under the requirements of subsections (c), (d), and (f)(2)(C) of this section to the commission staff 21 calendar days from the date the records were requested by commission staff. (C) The proof of authorization and verification of au-thorization as required from the alleged unauthorized telecommuni
	customer authorizations, for a period of 24 months and must provide such records to the customer, if the customer challenges the change. (B) A telecommunications utility must provide a copy of records maintained under the requirements of subsections (c), (d), and (f)(2)(C) of this section to the commission staff 21 calendar days from the date the records were requested by commission staff. (C) The proof of authorization and verification of au-thorization as required from the alleged unauthorized telecommuni
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	This statement may be combined with the statement requirements of §26.32(g)(4) of this title if all of the information required by each is in the combined statement. (j) Preferred telecommunications utility freezes. (1) Purpose. A preferred telecommunications utility freeze ("freeze") prevents a change in a customer's preferred telecommuni-cations utility selection unless the customer consents to the local ex-change company that implemented the freeze. (2) Nondiscrimination. All local exchange companies tha

	uous confirmation that the customer authorized a freeze. The indepen-dent third party must: (i) not be owned, managed, or directly controlled by the local exchange company or the local exchange company's market-ing agent; (ii) not have financial incentive to confirm freeze re-quests; and (iii) operate in a location physically separate from the local exchange company and its marketing agent. (D) Any other method approved by Federal Communi-cations Commission rule or order granting a waiver. (6) Written autho
	(10) Marketing prohibition. A local exchange company must not initiate any marketing of its services during the process of implementing or lifting a freeze. (11) Freeze records retention. A local exchange company must maintain records of all freezes and verifications for a period of 24 months and must provide these records to customers and to the com-mission staff upon request. (12) Suggested freeze information language. A telecom-munications utility that informs a customer about freezes may use the followi
	(10) Marketing prohibition. A local exchange company must not initiate any marketing of its services during the process of implementing or lifting a freeze. (11) Freeze records retention. A local exchange company must maintain records of all freezes and verifications for a period of 24 months and must provide these records to customers and to the com-mission staff upon request. (12) Suggested freeze information language. A telecom-munications utility that informs a customer about freezes may use the followi
	(10) Marketing prohibition. A local exchange company must not initiate any marketing of its services during the process of implementing or lifting a freeze. (11) Freeze records retention. A local exchange company must maintain records of all freezes and verifications for a period of 24 months and must provide these records to customers and to the com-mission staff upon request. (12) Suggested freeze information language. A telecom-munications utility that informs a customer about freezes may use the followi



	(I) explain whether the acquiring carrier will be respon-sible for handling complaints against the transferring carrier; and (J) provide a toll-free telephone number for a customer to call for additional information. (2) The acquiring telecommunications utility must provide the commission with a copy of the notice when it is sent to customers. (l) Complaints to the commission. A customer may file a com-plaint with the commission's CPD against a telecommunications utility for any reasons related to the provi
	(I) explain whether the acquiring carrier will be respon-sible for handling complaints against the transferring carrier; and (J) provide a toll-free telephone number for a customer to call for additional information. (2) The acquiring telecommunications utility must provide the commission with a copy of the notice when it is sent to customers. (l) Complaints to the commission. A customer may file a com-plaint with the commission's CPD against a telecommunications utility for any reasons related to the provi
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	(E) Old primary interexchange carrier (old PIC)--The primary interexchange carrier immediately preceding the change to a new primary interexchange carrier. (F) New primary interexchange carrier (new PIC)--The primary interexchange carrier from which the customer requests new service or continuing service after changing local service providers. (G) Change execution--means the date the LSP initially has knowledge of the PIC or LSP change in the switch. (2) Contents and delivery of notice required by paragraph
	(E) Old primary interexchange carrier (old PIC)--The primary interexchange carrier immediately preceding the change to a new primary interexchange carrier. (F) New primary interexchange carrier (new PIC)--The primary interexchange carrier from which the customer requests new service or continuing service after changing local service providers. (G) Change execution--means the date the LSP initially has knowledge of the PIC or LSP change in the switch. (2) Contents and delivery of notice required by paragraph
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	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on December 1, 2023. TRD-202304446 Adriana Gonzales Rules Coordinator Public Utility Commission of Texas Effective date: December 21, 2023 Proposal publication date: October 20, 2023 For further information, please call: (512) 936-7322 ♦ ♦ ♦ SUBCHAPTER G. ADVANCED SERVICES 16 TAC §26.142 The repeal is adopted generally under 
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	(2) The authorization specified by paragraph (1) of this subsection may be included in the filing by the affiliate of the public utility or trade association. (3) The filing by affiliate of the public utility or trade as-sociation must comply with the requirements of this section and other applicable law. (f) Tariff filing requirements. (1) The front page of the tariff must include the name of the utility and location of its principal office and the type of service rendered. (2) Each rate schedule must clea
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	(a) Application. This section establishes the process for com-mission review of a dominant certificated telecommunications utility (DCTU) tariff and tariff amendments. A DCTU must meet the require-ments of this section to file a new tariff or amend an existing tariff to which this section applies, including changes to a rate or service, the types of service provided, jurisdiction or service area, or for the withdrawal of a service. For purposes of this section, the term "trade association" means a cooperati
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	by the presiding officer. An applicant may request a waiver to this re-quirement if the tariff amendments are of an administrative or clerical nature, or have minimal or no impact to the public, as determined by the presiding officer. (c) Public notice. An application must include plans to provide public notice of the tariff filing. (1) General requirements for public notice. (A) Prior to the issuance of notice, an applicant may request, or the presiding officer may require, the contents of the notice to be

	(e) Effective date of tariff amendment. (1) General standard. (A) The effective date of an applicant's tariff must be no earlier than 35 days after the date a sufficient application is approved by the presiding officer. (B) On the presiding officer's own motion or at the re-quest of the applicant, an alternative effective date may be established unless a specific effective date is required under this section or other law. (2) Early effective date. Upon a showing of good cause by the applicant, the presiding
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	(i) an interested person, including the Office of Pub-lic Utility Counsel (OPUC), may file written comments or recommen-dations concerning the sufficiency of the application; and (ii) commission staff must file a recommendation re-garding the sufficiency of the application. (C) If the presiding officer concludes that the applica-tion is insufficient, the presiding officer will notify the applicant of the insufficiency in the relevant portions of the application and cite the par-ticular requirement with whic
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	(i) an interested person, including the Office of Pub-lic Utility Counsel (OPUC), may file written comments or recommen-dations concerning the sufficiency of the application; and (ii) commission staff must file a recommendation re-garding the sufficiency of the application. (C) If the presiding officer concludes that the applica-tion is insufficient, the presiding officer will notify the applicant of the insufficiency in the relevant portions of the application and cite the par-ticular requirement with whic




	(B) commission staff or the presiding officer do not re-quest supplemental information from the applicant. (4) Docketing prohibited. An application, except for an ap-plication involving a rate increase as provided by subsection (h) of this section, cannot be docketed. (g) Approval or denial of applications. For an application to be approved, the applicant must meet the requirements of the appli-cable provisions of this section and other applicable law, unless such requirements are modified or waived by the 
	(B) commission staff or the presiding officer do not re-quest supplemental information from the applicant. (4) Docketing prohibited. An application, except for an ap-plication involving a rate increase as provided by subsection (h) of this section, cannot be docketed. (g) Approval or denial of applications. For an application to be approved, the applicant must meet the requirements of the appli-cable provisions of this section and other applicable law, unless such requirements are modified or waived by the 
	(B) commission staff or the presiding officer do not re-quest supplemental information from the applicant. (4) Docketing prohibited. An application, except for an ap-plication involving a rate increase as provided by subsection (h) of this section, cannot be docketed. (g) Approval or denial of applications. For an application to be approved, the applicant must meet the requirements of the appli-cable provisions of this section and other applicable law, unless such requirements are modified or waived by the 
	(B) commission staff or the presiding officer do not re-quest supplemental information from the applicant. (4) Docketing prohibited. An application, except for an ap-plication involving a rate increase as provided by subsection (h) of this section, cannot be docketed. (g) Approval or denial of applications. For an application to be approved, the applicant must meet the requirements of the appli-cable provisions of this section and other applicable law, unless such requirements are modified or waived by the 
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	plied to protect the public interest; and PURA §52.002 which grants the commission exclusive original jurisdiction over the business and property of a telecommunications utility in the State of Texas. Cross reference to statutes: Public Utility Regulatory Act §§14.002; 12.252, 14.052, 15.021-15.0233, 15.051, 16.051, 17.001, 17.003,17.004, 17.052(3), 17.102, 17.151-17.158, 51.001(g), 51.004, 52.001(b)(1), 52.002, 52.007, 52.051, 52.053, 52.054, 52.058, 52.0583(b), 52.0584, 52.059, 52.154, 52.207, 52.251, 52.
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	further unbundling of local exchange company services, including the services unbundled in accordance with this paragraph. (d) Costing and pricing of services in compliance with this sec-tion. (1) Cost standard. Services unbundled in compliance with this section must be subject to the following cost standard. (A) The cost standard for unbundled services must be the long run incremental costs (LRIC) of providing the service. (B) Any ILEC subject to §26.214 of this title (relating to Long Run Incremental Cost

	or §26.215 of this title, as applicable, to the same extent as any other service offered by an ILEC subject to the applicable provision. (e) Basket assignment. An ILEC electing for incentive regu-lation under PURA Chapter 58 must, in its compliance tariff filed in accordance with subsection (f) of this section, include a proposal and rationale for designating the unbundled components as basic services or non-basic services. (f) Filing requirements. (1) Initial filing to implement subsection (c)(1) of this s
	(2) Contents of application for an ILEC serving one mil-lion or more access lines that is required to comply with subsection (f)(1), (2), and (4) of this section. An ILEC must request approval of an unbundled service by filing an application that complies with the re-quirements of this section. A copy of the application must be delivered to the Office of Public Utility Counsel. The application must contain the following information: (A) a description of the proposed service and the rates, terms and conditio
	(2) Contents of application for an ILEC serving one mil-lion or more access lines that is required to comply with subsection (f)(1), (2), and (4) of this section. An ILEC must request approval of an unbundled service by filing an application that complies with the re-quirements of this section. A copy of the application must be delivered to the Office of Public Utility Counsel. The application must contain the following information: (A) a description of the proposed service and the rates, terms and conditio
	(2) Contents of application for an ILEC serving one mil-lion or more access lines that is required to comply with subsection (f)(1), (2), and (4) of this section. An ILEC must request approval of an unbundled service by filing an application that complies with the re-quirements of this section. A copy of the application must be delivered to the Office of Public Utility Counsel. The application must contain the following information: (A) a description of the proposed service and the rates, terms and conditio



	(D) a notarized affidavit from a representative of the ILEC affirming that the rates are just and reasonable and are not unrea-sonably preferential, prejudicial, or discriminatory; subsidized directly or indirectly by regulated monopoly services; or predatory, or anticom-petitive; and (E) projections of the amount of revenues that will be generated by the proposed service. (h) Commission processing of application. (1) Administrative review. An application considered un-der this section is eligible for admin
	(D) a notarized affidavit from a representative of the ILEC affirming that the rates are just and reasonable and are not unrea-sonably preferential, prejudicial, or discriminatory; subsidized directly or indirectly by regulated monopoly services; or predatory, or anticom-petitive; and (E) projections of the amount of revenues that will be generated by the proposed service. (h) Commission processing of application. (1) Administrative review. An application considered un-der this section is eligible for admin
	(D) a notarized affidavit from a representative of the ILEC affirming that the rates are just and reasonable and are not unrea-sonably preferential, prejudicial, or discriminatory; subsidized directly or indirectly by regulated monopoly services; or predatory, or anticom-petitive; and (E) projections of the amount of revenues that will be generated by the proposed service. (h) Commission processing of application. (1) Administrative review. An application considered un-der this section is eligible for admin
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	(5) Interim rates. For good cause, interim rates may be ap-proved after docketing. If the service requires substantial initial invest-ment by customers before they may receive the service, interim rates will be approved only if the ILEC shows, in addition to good cause, that it will notify each customer prior to purchasing the service that the customer's investment may be at risk due to the interim nature of the service. (i) Commission processing of waivers. Any request for mod-ification or waiver of the re
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	change Company Universal Service Plan (SRILEC USP). This section also establishes the process by which the commission will evaluate pe-titions to show financial need and will set new monthly per-line support amounts. (b) Application. This section applies to an incumbent local exchange company (ILEC) that is subject to §26.403(f) of this title (re-lating to the Texas High Cost Universal Service Plan (THCUSP)) or §26.404(g) of this title (relating to the Small and Rural Incumbent Lo-cal Exchange Company (ILEC
	change Company Universal Service Plan (SRILEC USP). This section also establishes the process by which the commission will evaluate pe-titions to show financial need and will set new monthly per-line support amounts. (b) Application. This section applies to an incumbent local exchange company (ILEC) that is subject to §26.403(f) of this title (re-lating to the Texas High Cost Universal Service Plan (THCUSP)) or §26.404(g) of this title (relating to the Small and Rural Incumbent Lo-cal Exchange Company (ILEC
	(i) If no unique physical street address is available, a physical 911 address must be used. (ii) If no unique physical street address and no phys-ical 911 address are available, the business or residential customer's ser-vice address must be an area of land under common operation or use as defined by a deed, state permit, lease name, or licensed or registered field of operation, which must be described by an ETP using GPS coor-dinates. Multiple buildings within a single area of land under common operation o
	(i) If no unique physical street address is available, a physical 911 address must be used. (ii) If no unique physical street address and no phys-ical 911 address are available, the business or residential customer's ser-vice address must be an area of land under common operation or use as defined by a deed, state permit, lease name, or licensed or registered field of operation, which must be described by an ETP using GPS coor-dinates. Multiple buildings within a single area of land under common operation o
	(i) If no unique physical street address is available, a physical 911 address must be used. (ii) If no unique physical street address and no phys-ical 911 address are available, the business or residential customer's ser-vice address must be an area of land under common operation or use as defined by a deed, state permit, lease name, or licensed or registered field of operation, which must be described by an ETP using GPS coor-dinates. Multiple buildings within a single area of land under common operation o



	census block. However, nothing in this rule is intended to preclude a party from providing evidence as to the accuracy of individual census block data within the FCC's Broadband Data Collection with regard to whether an unsubsidized wireline voice provider competitor offers service within a particular census block. (3) Periodic review of criteria to demonstrate financial need for continued support. Beginning September 1, 2024, and every four years thereafter, the commission will review and may adjust the st
	census block. However, nothing in this rule is intended to preclude a party from providing evidence as to the accuracy of individual census block data within the FCC's Broadband Data Collection with regard to whether an unsubsidized wireline voice provider competitor offers service within a particular census block. (3) Periodic review of criteria to demonstrate financial need for continued support. Beginning September 1, 2024, and every four years thereafter, the commission will review and may adjust the st
	census block. However, nothing in this rule is intended to preclude a party from providing evidence as to the accuracy of individual census block data within the FCC's Broadband Data Collection with regard to whether an unsubsidized wireline voice provider competitor offers service within a particular census block. (3) Periodic review of criteria to demonstrate financial need for continued support. Beginning September 1, 2024, and every four years thereafter, the commission will review and may adjust the st
	sider any appropriate factor, including the residential line density per square mile of any affected exchanges. (C) For each exchange with service supported by the THCUSP, monthly per-line support must not exceed: (i) the monthly per-line support that the ILEC ETP is eligible to receive on December 31, 2023, if the petition is filed before January 1, 2024; (ii) 75 percent of the monthly per-line support that the ILEC ETP is eligible to receive on December 31, 2023, if the peti-tion is filed on or after Janu
	sider any appropriate factor, including the residential line density per square mile of any affected exchanges. (C) For each exchange with service supported by the THCUSP, monthly per-line support must not exceed: (i) the monthly per-line support that the ILEC ETP is eligible to receive on December 31, 2023, if the petition is filed before January 1, 2024; (ii) 75 percent of the monthly per-line support that the ILEC ETP is eligible to receive on December 31, 2023, if the peti-tion is filed on or after Janu


	(B) An ILEC ETP filing a petition in accordance with this subsection must provide notice as required by the presiding offi-cer in accordance with §22.55 of this title (relating to Notice in Other Proceedings). At a minimum, notice must be published in the Texas Register. (C) A petition filed in accordance with this subsection must include a summary of the following total Texas regulated ex-penses and property categories, including supporting workpapers, at-tributable to the ILEC ETP's exchanges with service
	(B) An ILEC ETP filing a petition in accordance with this subsection must provide notice as required by the presiding offi-cer in accordance with §22.55 of this title (relating to Notice in Other Proceedings). At a minimum, notice must be published in the Texas Register. (C) A petition filed in accordance with this subsection must include a summary of the following total Texas regulated ex-penses and property categories, including supporting workpapers, at-tributable to the ILEC ETP's exchanges with service
	(B) An ILEC ETP filing a petition in accordance with this subsection must provide notice as required by the presiding offi-cer in accordance with §22.55 of this title (relating to Notice in Other Proceedings). At a minimum, notice must be published in the Texas Register. (C) A petition filed in accordance with this subsection must include a summary of the following total Texas regulated ex-penses and property categories, including supporting workpapers, at-tributable to the ILEC ETP's exchanges with service


	Figure: 16 TAC §26.405(g)(1) (2) Using the per-line proxy support amount levels set forth in this subsection, the commission will create a benchmark support amount for each exchange of a requesting ILEC ETP. The benchmark support amount for each individual supported exchange of a company or cooperative is calculated by multiplying the number of total eligible lines as of December 31, 2016 served by the ILEC ETP within each ex-change by the corresponding proxy support amount for that individual exchange base

	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on December 1, 2023. TRD-202304451 Adriana Gonzales Rules Coordinator Public Utility Commission of Texas Effective date: December 21, 2023 Proposal publication date: October 20, 2023 For further information, please call: (512) 936-7322 ♦ ♦ ♦ SUBCHAPTER Q. 9-1-1 ISSUES 16 TAC §26.433 The amendment is adopted generally under PU
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	PART 39. TEXAS BOARD OF PROFESSIONAL GEOSCIENTISTS CHAPTER 850. TEXAS BOARD OF PROFESSIONAL GEOSCIENTISTS SUBCHAPTER E. PROCUREMENT AND PROCUREMENT BID PROTEST PROCEDURES 22 TAC §850.221 The Texas Board of Professional Geoscientists (TBPG) adopts new Subchapter E and new rule §850.221 Procurement and Procurement Bid Protest Procedures to 22 Texas Administrative Code Chapter 850. This new rule is adopted as published in the October 20, 2023, issue of the Texas Register (48 TexReg 6170) and will not be republ
	PART 39. TEXAS BOARD OF PROFESSIONAL GEOSCIENTISTS CHAPTER 850. TEXAS BOARD OF PROFESSIONAL GEOSCIENTISTS SUBCHAPTER E. PROCUREMENT AND PROCUREMENT BID PROTEST PROCEDURES 22 TAC §850.221 The Texas Board of Professional Geoscientists (TBPG) adopts new Subchapter E and new rule §850.221 Procurement and Procurement Bid Protest Procedures to 22 Texas Administrative Code Chapter 850. This new rule is adopted as published in the October 20, 2023, issue of the Texas Register (48 TexReg 6170) and will not be republ




	The adopted amendment to 22 TAC §851.22 would eliminate an unnecessary barrier to possible licensure. The adopted amend-ment would also allow the person who failed an exam to apply for a waiver of the exam after five years have passed since the applicant last failed the exam. Five years offers an applicant suf-ficient time to gain further education and experience that would possibly qualify the person to become licensed without the need to take the exam the applicant previously failed. No public comments we
	The adopted amendment to 22 TAC §851.22 would eliminate an unnecessary barrier to possible licensure. The adopted amend-ment would also allow the person who failed an exam to apply for a waiver of the exam after five years have passed since the applicant last failed the exam. Five years offers an applicant suf-ficient time to gain further education and experience that would possibly qualify the person to become licensed without the need to take the exam the applicant previously failed. No public comments we
	The adopted amendment to 22 TAC §851.22 would eliminate an unnecessary barrier to possible licensure. The adopted amend-ment would also allow the person who failed an exam to apply for a waiver of the exam after five years have passed since the applicant last failed the exam. Five years offers an applicant suf-ficient time to gain further education and experience that would possibly qualify the person to become licensed without the need to take the exam the applicant previously failed. No public comments we
	60897). Bexar County is subject to the moderate nonattain-ment requirements in federal Clean Air Act (FCAA), §182(b). The FCAA and 40 Code of Federal Regulations (CFR) Part 51, as amended, require a basic vehicle emissions inspection and maintenance (I/M) program in ozone nonattainment areas clas-sified as moderate, so the state must implement an I/M program in Bexar County. Rulemaking is required to implement I/M and set the testing fee applicable in Bexar County, and a SIP revi-sion is required to incorpo
	60897). Bexar County is subject to the moderate nonattain-ment requirements in federal Clean Air Act (FCAA), §182(b). The FCAA and 40 Code of Federal Regulations (CFR) Part 51, as amended, require a basic vehicle emissions inspection and maintenance (I/M) program in ozone nonattainment areas clas-sified as moderate, so the state must implement an I/M program in Bexar County. Rulemaking is required to implement I/M and set the testing fee applicable in Bexar County, and a SIP revi-sion is required to incorpo


	approved I/M program requirements for other areas, and the adopted requirements for the Bexar County I/M program meet EPA requirements for implementing an I/M program for moder-ate ozone nonattainment areas. Therefore, the adopted rule-making will not negatively impact the state's progress towards attainment of the 2008 and 2015 eight-hour ozone NAAQS. The adopted amendments to Chapter 114 also modify adminis-trative aspects of 30 TAC Chapter 114, Subchapter H to remove Ellis, Johnson, Kaufman, Parker, Rock
	approved I/M program requirements for other areas, and the adopted requirements for the Bexar County I/M program meet EPA requirements for implementing an I/M program for moder-ate ozone nonattainment areas. Therefore, the adopted rule-making will not negatively impact the state's progress towards attainment of the 2008 and 2015 eight-hour ozone NAAQS. The adopted amendments to Chapter 114 also modify adminis-trative aspects of 30 TAC Chapter 114, Subchapter H to remove Ellis, Johnson, Kaufman, Parker, Rock
	approved I/M program requirements for other areas, and the adopted requirements for the Bexar County I/M program meet EPA requirements for implementing an I/M program for moder-ate ozone nonattainment areas. Therefore, the adopted rule-making will not negatively impact the state's progress towards attainment of the 2008 and 2015 eight-hour ozone NAAQS. The adopted amendments to Chapter 114 also modify adminis-trative aspects of 30 TAC Chapter 114, Subchapter H to remove Ellis, Johnson, Kaufman, Parker, Rock
	Subchapter C: Vehicle Inspection and Maintenance; Low Income Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle Re-tirement Program; and Early Action Compact Counties Division 1: Vehicle Inspection and Maintenance §114.50. Vehicle Emissions Inspection Requirements The revisions to §114.50(a) add new paragraph (5) to specify the program start dates, specify the model year vehicles in the Bexar County program area to be tested, and that all vehicle emissions testing stations must offer OBD tests. Th
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	program requirements are more stringent, and exempting these counties from the state low-RVP rules eliminates unnecessary overlapping state requirements. Final Regulatory Impact Determination The commission reviewed the adopted rulemaking considering the regulatory impact analysis requirements of Texas Govern-ment Code, §2001.0225, and determined that the adopted rule-making does not meet the definition of a "Major Environmental Rule" as defined in that statute, and in addition, if it did meet the definitio
	sions rights), as well as schedules and timetables for compli-ance as may be necessary or appropriate to meet the appli-cable requirements of the FCAA. The provisions of the FCAA recognize that states are in the best position to determine what programs and controls are necessary or appropriate in order to meet the NAAQS, and when programs are specifically re-quired, states may implement them with flexibility allowed under the statute and EPA rules. This flexibility allows states, affected industry, and the 
	sions rights), as well as schedules and timetables for compli-ance as may be necessary or appropriate to meet the appli-cable requirements of the FCAA. The provisions of the FCAA recognize that states are in the best position to determine what programs and controls are necessary or appropriate in order to meet the NAAQS, and when programs are specifically re-quired, states may implement them with flexibility allowed under the statute and EPA rules. This flexibility allows states, affected industry, and the 


	as are the requirements for federal RFG for severe ozone nonat-tainment areas; thus, states must develop programs for each nonattainment area to help ensure that those areas will meet the required attainment deadlines and comply with EPA require-ments for vehicle I/M programs and the federal RFG program. Because of the ongoing need to meet federal requirements, the commission routinely proposes and adopts rules incorporating or designed to satisfy specific federal requirements. The legis-lature is presumed 
	as are the requirements for federal RFG for severe ozone nonat-tainment areas; thus, states must develop programs for each nonattainment area to help ensure that those areas will meet the required attainment deadlines and comply with EPA require-ments for vehicle I/M programs and the federal RFG program. Because of the ongoing need to meet federal requirements, the commission routinely proposes and adopts rules incorporating or designed to satisfy specific federal requirements. The legis-lature is presumed 
	as are the requirements for federal RFG for severe ozone nonat-tainment areas; thus, states must develop programs for each nonattainment area to help ensure that those areas will meet the required attainment deadlines and comply with EPA require-ments for vehicle I/M programs and the federal RFG program. Because of the ongoing need to meet federal requirements, the commission routinely proposes and adopts rules incorporating or designed to satisfy specific federal requirements. The legis-lature is presumed 
	and federal RFG requirements and will not exceed any stan-dard set by state or federal law. These adopted rules are not an express requirement of state law. The adopted rules do not exceed a requirement of a delegation agreement or a contract between state and federal government, as the rules, if adopted by the commission and approved by EPA, will become federal law as part of the approved SIP required by 42 U.S.C., §7410, FCAA, §110. The adopted rules were not developed solely un-der the general powers of 
	and federal RFG requirements and will not exceed any stan-dard set by state or federal law. These adopted rules are not an express requirement of state law. The adopted rules do not exceed a requirement of a delegation agreement or a contract between state and federal government, as the rules, if adopted by the commission and approved by EPA, will become federal law as part of the approved SIP required by 42 U.S.C., §7410, FCAA, §110. The adopted rules were not developed solely un-der the general powers of 


	FCAA recognize that states are in the best position to deter-mine what programs and controls are necessary or appropriate in order to meet the NAAQS. This flexibility allows states, af-fected industry, and the public, to collaborate on the best meth-ods for attaining the NAAQS for the specific regions in the state. Even though the FCAA allows states to develop their own pro-grams, this flexibility does not relieve a state from developing a program that meets the requirements of 42 U.S.C., §7410, FCAA, §110.
	on July 13, 2023 at 7:00 p.m. for the Bexar County I/M pro-gram in San Antonio, Texas, and testimony was received and transcribed for the record. The comment period closed on July 17, 2023. No comments were received regarding the removal of the six DFW area counties from the state low RVP program. Oral and/or written comments on the Bexar County I/M program proposal were received from the following: Alamo Area Coun-cil of Governments (AACOG); EPA Region 6; Official Inspection Station (OIS); Rema Investment 
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	Without in-person townhall meetings, OIS stated, industry rep-resentatives are unable to participate in an open dialogue on the topic or to provide input, and elected officials do not have the opportunity to hear their input. Not providing an opportunity for elected officials to hear industry's perspective allows them to conclude that industry is supportive of the plan. Response The commission appreciates the support for its outreach efforts related to this rulemaking as well the comments suggesting ad-diti
	Without in-person townhall meetings, OIS stated, industry rep-resentatives are unable to participate in an open dialogue on the topic or to provide input, and elected officials do not have the opportunity to hear their input. Not providing an opportunity for elected officials to hear industry's perspective allows them to conclude that industry is supportive of the plan. Response The commission appreciates the support for its outreach efforts related to this rulemaking as well the comments suggesting ad-diti
	Without in-person townhall meetings, OIS stated, industry rep-resentatives are unable to participate in an open dialogue on the topic or to provide input, and elected officials do not have the opportunity to hear their input. Not providing an opportunity for elected officials to hear industry's perspective allows them to conclude that industry is supportive of the plan. Response The commission appreciates the support for its outreach efforts related to this rulemaking as well the comments suggesting ad-diti
	OIS and two individuals commented on the consequences of not setting an adequate fee for emissions inspections in Texas. OIS and one individual warned that stations would stop offering inspections, which would lead to longer wait times and frustrated vehicle owners. One individual went on to describe a scenario in which inspection stations close on January 1, 2025, the end date for state vehicle safety inspections, and the long lines and angry vehicle owners result in negative media coverage holding TCEQ ac
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	OIS commented that TCEQ is not statutorily required to set a price for emissions testing and that doing so enables potential legal action. OIS suggested that inspection stations be allowed to set their own fees and that specific signage could be promi-nently displayed for public view indicating the inspection fee at each station. Response Emissions inspection fee authority is granted to the commission under Tex. Health & Safety Code (THSC), §382.202. While the statute provides some discretionary authority, 
	inspection program will result in more cars being left alongside the road, and another individual commented that the safety in-spection program helps avoid accidents. That individual went on to suggest that organizations should protest the statutory repeal of the program and keep roads and air safe. One individual commented that the safety inspection program has contributed to Texas' greatness for 70 years. Another in-dividual conveyed that inspection customers are frustrated by the current system and sugge
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	(e)(2). In its final reclassification rule published October 7, 2022 (87 FR 60897), EPA also took comment on, and established, the I/M program implementation deadline of no later than four years after the effective date of reclassification (November 7, 2026). The commission adopts this rulemaking with its proposed November 1, 2026 start date to ensure adequate time for delivery and setup of vehicle emissions inspection equipment and to work with partner agencies to develop and implement a public aware-ness 
	(e)(2). In its final reclassification rule published October 7, 2022 (87 FR 60897), EPA also took comment on, and established, the I/M program implementation deadline of no later than four years after the effective date of reclassification (November 7, 2026). The commission adopts this rulemaking with its proposed November 1, 2026 start date to ensure adequate time for delivery and setup of vehicle emissions inspection equipment and to work with partner agencies to develop and implement a public aware-ness 
	(e)(2). In its final reclassification rule published October 7, 2022 (87 FR 60897), EPA also took comment on, and established, the I/M program implementation deadline of no later than four years after the effective date of reclassification (November 7, 2026). The commission adopts this rulemaking with its proposed November 1, 2026 start date to ensure adequate time for delivery and setup of vehicle emissions inspection equipment and to work with partner agencies to develop and implement a public aware-ness 
	No changes were made in response to these comments. SUBCHAPTER A. DEFINITIONS 30 TAC §114.1, §114.2 Statutory Authority The expansion of the vehicle I/M program to Bexar County is adopted under the authority of Texas Water Code (TWC), §5.103, concerning Rules; TWC, §5.105, concerning General Policy, which authorize the commission to carry out its powers and duties under the TWC; TWC, §7.002, concerning Enforce-ment Authority, which authorizes the commission to enforce the provisions of the Water Code and th


	(3) Emissions--The emissions of oxides of nitrogen, volatile organic compounds, carbon monoxide, particulate, or any combination of these substances. (4) First safety inspection certificate--Initial Texas Depart-ment of Public Safety (DPS) certificates issued through DPS-certified inspection stations for every new vehicle found to be in compliance with the rules and regulations governing safety inspections. Beginning on the single sticker transition date as defined in this section, the safety inspection cer
	(3) Emissions--The emissions of oxides of nitrogen, volatile organic compounds, carbon monoxide, particulate, or any combination of these substances. (4) First safety inspection certificate--Initial Texas Depart-ment of Public Safety (DPS) certificates issued through DPS-certified inspection stations for every new vehicle found to be in compliance with the rules and regulations governing safety inspections. Beginning on the single sticker transition date as defined in this section, the safety inspection cer
	(3) Emissions--The emissions of oxides of nitrogen, volatile organic compounds, carbon monoxide, particulate, or any combination of these substances. (4) First safety inspection certificate--Initial Texas Depart-ment of Public Safety (DPS) certificates issued through DPS-certified inspection stations for every new vehicle found to be in compliance with the rules and regulations governing safety inspections. Beginning on the single sticker transition date as defined in this section, the safety inspection cer
	(3) Emissions--The emissions of oxides of nitrogen, volatile organic compounds, carbon monoxide, particulate, or any combination of these substances. (4) First safety inspection certificate--Initial Texas Depart-ment of Public Safety (DPS) certificates issued through DPS-certified inspection stations for every new vehicle found to be in compliance with the rules and regulations governing safety inspections. Beginning on the single sticker transition date as defined in this section, the safety inspection cer
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	emissions standards, as well as consult with the DPS; THSC, §382.206, Collection of Data; Report, which authorizes the col-lection of information derived from the emissions inspection and maintenance program; THSC, §382.207, Inspection Stations; Quality Control Audits; which requires standards and proce-dures for inspection stations as well as other specifics relating to transportation planning and quality control auditing; THSC, §382.208, Attainment Program, which requires the commis-sion to coordinate wit
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	celeration simulation mode (ASM-2) test and $8.50 for each on-board diagnostics (OBD) test. Beginning on the single sticker transition date in the Dallas-Fort Worth and the extended Dallas-Fort Worth program areas, any emissions inspection station required to conduct an emis-sions test in accordance with §114.50(a)(1)(A) or (B) and (2)(A) or (B) of this title must collect a fee not to exceed $24.50 for each ASM-2 test and $18.50 for each OBD test. (3) In the Houston-Galveston-Brazoria program area be-ginnin


	constitutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP fee termination effective date, vehicle owners shall remit $2.50 for motor vehicles subject to vehicle emissions inspections to the DMV or county tax-assessor-collector at the time of annual vehicle registra-tion as part of the vehicle emissions inspection fee. (C) If not participating in the LIRAP, vehicle owners shall remit $2.50 for motor vehicles subject to vehicle emissions in-spections to the DMV or county tax-assessor-collec
	constitutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP fee termination effective date, vehicle owners shall remit $2.50 for motor vehicles subject to vehicle emissions inspections to the DMV or county tax-assessor-collector at the time of annual vehicle registra-tion as part of the vehicle emissions inspection fee. (C) If not participating in the LIRAP, vehicle owners shall remit $2.50 for motor vehicles subject to vehicle emissions in-spections to the DMV or county tax-assessor-collec
	time of annual vehicle registration as part of the vehicle emissions in-spection fee. (4) In the Bexar County program area, vehicle owners shall remit $2.50 for motor vehicles subject to vehicle emissions inspections to the DMV or county tax-assessor-collector at the time of annual ve-hicle registration as part of the vehicle emissions inspection fee. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office
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	Amended TWC, §13.1395, excludes from the requirement of cre-ating an emergency preparedness plan those raw water services that are unnecessary or otherwise subject to interruption or cur-tailment during emergencies pursuant to contract. In response to the widespread power and equipment failures and drinking water outages and shortages during Winter Storm Uri in 2021, the TCEQ organized an after-action review to evaluate the factors that impacted public water systems across the state. This review resulted in
	Amended TWC, §13.1395, excludes from the requirement of cre-ating an emergency preparedness plan those raw water services that are unnecessary or otherwise subject to interruption or cur-tailment during emergencies pursuant to contract. In response to the widespread power and equipment failures and drinking water outages and shortages during Winter Storm Uri in 2021, the TCEQ organized an after-action review to evaluate the factors that impacted public water systems across the state. This review resulted in



	ence to §290.39(o) instead. This will reduce repetitive language already contained in §290.39(o). The TCEQ adopts this rulemaking to amend §290.39(n) to add a subsection tagline. This amendment will meet Texas Register rule standards and guidelines and will make the subsection con-sistent with other subsections in §290.39. The TCEQ adopts this rulemaking to amend the tagline of §290.39(o) to clarify that this subsection applies to affected utilities as defined in TWC, §13.1394 and §13.1395. The TCEQ adopts 
	ence to §290.39(o) instead. This will reduce repetitive language already contained in §290.39(o). The TCEQ adopts this rulemaking to amend §290.39(n) to add a subsection tagline. This amendment will meet Texas Register rule standards and guidelines and will make the subsection con-sistent with other subsections in §290.39. The TCEQ adopts this rulemaking to amend the tagline of §290.39(o) to clarify that this subsection applies to affected utilities as defined in TWC, §13.1394 and §13.1395. The TCEQ adopts 
	protective measures for critical plant equipment during adverse weather conditions, replacement part information, information on manufacturer's user manuals, vendor/technician information, and information on alternative sources of equipment outside the area. The TCEQ adopts this rulemaking to add §290.42(l)(2) to require that a plant operations manual identify all chemicals used for the treatment of drinking water, the entity's chemical vendor informa-tion, and information on alternative sources of chemical
	protective measures for critical plant equipment during adverse weather conditions, replacement part information, information on manufacturer's user manuals, vendor/technician information, and information on alternative sources of equipment outside the area. The TCEQ adopts this rulemaking to add §290.42(l)(2) to require that a plant operations manual identify all chemicals used for the treatment of drinking water, the entity's chemical vendor informa-tion, and information on alternative sources of chemical


	be weatherized against adverse weather conditions. Weather-ization techniques may be chosen by the affected utility to protect critical equipment against the types of adverse weather condi-tions experienced in their region of the state. The TCEQ adopts this addition in response to the after-action review, which found that additional maintenance to critical equipment and increased protection against adverse weather conditions would have re-duced the impacts to water infrastructure during the winter storm. §2
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	§13.1395, must have an emergency preparedness plan ap-proved by the executive director and meet the requirements for emergency operations contained in §290.45(h) and §290.45(i), respectively. The TCEQ adopts this rulemaking to amend §290.45(c)(3) to clarify that affected utilities, defined in TWC, §13.1394 or §13.1395, must have an emergency preparedness plan approved by the executive director and must meet the require-ments for emergency operations contained in §290.45(h) or §290.45(i), respectively. The T
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	emergency operations contained in §290.45(h) and §290.45(i), respectively. The TCEQ adopts this rulemaking to amend §290.45(g)(5)(B) to clarify that affected utilities, defined in TWC, §13.1394 or §13.1395, must have an emergency preparedness plan ap-proved by the executive director and meet the requirements for emergency operations contained in §290.45(h) and §290.45(i), respectively. The TCEQ adopts this rulemaking to amend §290.45(g)(5)(B)(i) -(iii) to add language that emergency power facilities must be
	use while providing emergency operations, as stated in TWC §13.1394(k). The TCEQ adopts this rulemaking to add new §290.45(h)(5) to add that during emergency operations, affected utilities with el-evated storage must operate in accordance with their approved emergency preparedness plan, which may or may not include using elevated storage, as stated in TWC, §13.1394(e). The TCEQ adopts this rulemaking to add new §290.45(h)(6) which requires an affected utility maintain on-site, or make read-ily available dur
	use while providing emergency operations, as stated in TWC §13.1394(k). The TCEQ adopts this rulemaking to add new §290.45(h)(5) to add that during emergency operations, affected utilities with el-evated storage must operate in accordance with their approved emergency preparedness plan, which may or may not include using elevated storage, as stated in TWC, §13.1394(e). The TCEQ adopts this rulemaking to add new §290.45(h)(6) which requires an affected utility maintain on-site, or make read-ily available dur


	The TCEQ adopts this rulemaking to add §290.45(i)(7) to re-quire that each affected utility implement an emergency pre-paredness plan upon approval by the executive director under TWC, §13.1395. §290.46, Minimum Acceptable Operating Practices for Public Water Systems The TCEQ adopts this rulemaking to amend §290.46(f)(5) to clarify that public water systems that are affected utilities, as de-fined by TWC, §13.1394 or §13.1395, must maintain records re-lated to their emergency preparedness plan for as long a
	The TCEQ adopts this rulemaking to add §290.45(i)(7) to re-quire that each affected utility implement an emergency pre-paredness plan upon approval by the executive director under TWC, §13.1395. §290.46, Minimum Acceptable Operating Practices for Public Water Systems The TCEQ adopts this rulemaking to amend §290.46(f)(5) to clarify that public water systems that are affected utilities, as de-fined by TWC, §13.1394 or §13.1395, must maintain records re-lated to their emergency preparedness plan for as long a
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	creased protection against adverse weather conditions would have reduced the impacts to water infrastructure during the win-ter storm. The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(i) to require inspection and maintenance of the generator fuel sys-tem prior to monthly generator start-up. The TCEQ adopts this requirement in response to the after-action review, which found that additional maintenance to critical equipment and increased protection against adverse weather conditions would have re-duce
	creased protection against adverse weather conditions would have reduced the impacts to water infrastructure during the win-ter storm. The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(i) to require inspection and maintenance of the generator fuel sys-tem prior to monthly generator start-up. The TCEQ adopts this requirement in response to the after-action review, which found that additional maintenance to critical equipment and increased protection against adverse weather conditions would have re-duce


	block heater, coolant lines and coolant reservoirs for adequat-e coolant levels, leaks, breaks, and degradation; inspection of coolant filters for clogging, sediment buildup, and coolant filter replacement; and inspection of the radiator, fan system, belts, and air intake and filters for obstruction, cracks, breaks, and leaks. The TCEQ adopts these requirements in response to the after-action review, which found that additional maintenance to critical equipment and increased protection against adverse weath
	against adverse weather conditions would have reduced the impacts to water infrastructure during the winter storm. The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(x) to require a monthly inspection of the generator's switch gears to ensure they are water-tight and in good, working condition. The TCEQ adopts this requirement in response to the after-action re-view, which found that additional maintenance to critical equip-ment and increased protection against adverse weather condi-tions would have re
	against adverse weather conditions would have reduced the impacts to water infrastructure during the winter storm. The TCEQ adopts this rulemaking to add §290.46(m)(8)(B)(x) to require a monthly inspection of the generator's switch gears to ensure they are water-tight and in good, working condition. The TCEQ adopts this requirement in response to the after-action re-view, which found that additional maintenance to critical equip-ment and increased protection against adverse weather condi-tions would have re


	The TCEQ adopts this rulemaking to add §290.46(q)(2) to clarify that all boil water notices, special precautions, and protective measures must be issued using one or more of the Tier 1 delivery methods specified in §290.122(a)(2) and by using language and format specified by the executive director. The TCEQ adopts this rulemaking to add §290.46(q)(3) to clarify when and how a boil water notice, special precaution, or protec-tive measure should be delivered to the executive director. The TCEQ adopts this rul
	The TCEQ adopts this rulemaking to add §290.46(q)(2) to clarify that all boil water notices, special precautions, and protective measures must be issued using one or more of the Tier 1 delivery methods specified in §290.122(a)(2) and by using language and format specified by the executive director. The TCEQ adopts this rulemaking to add §290.46(q)(3) to clarify when and how a boil water notice, special precaution, or protec-tive measure should be delivered to the executive director. The TCEQ adopts this rul
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	ural disaster. The TCEQ adopts the latter amendments pursuant to TWC, §13.1394. The TCEQ adopts this rulemaking to amend §290.46(c) and §290.46(x)(4) to correct a compound word error. §290.47, Appendices The TCEQ adopts this rulemaking to amend §290.47(c) and re-move boil water notice templates which will allow executive di-rector's staff to make warranted modifications to these templates and add to this subsection a table containing a non-exhaustive list of critical equipment, components and facilities tha
	ural disaster. The TCEQ adopts the latter amendments pursuant to TWC, §13.1394. The TCEQ adopts this rulemaking to amend §290.46(c) and §290.46(x)(4) to correct a compound word error. §290.47, Appendices The TCEQ adopts this rulemaking to amend §290.47(c) and re-move boil water notice templates which will allow executive di-rector's staff to make warranted modifications to these templates and add to this subsection a table containing a non-exhaustive list of critical equipment, components and facilities tha


	3) exceed a requirement of a delegation agreement or contract between the state and an agency or representative of the fed-eral government to implement a state and federal program; or 4) adopt a rule solely under the general powers of the agency in-stead of under a specific state law. This rulemaking does not meet any of the preceding four applicability requirements be-cause this rulemaking: does not exceed any standard set by fed-eral law for public water systems and is consistent with and no less stringen
	operations. Therefore, the rules will not constitute a taking un-der Texas Government Code Chapter 2007. Consistency with the Coastal Management Program The TCEQ reviewed the adopted rules and found that they are neither identified in Coastal Coordination Act Implemen-tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the adopted rules are not subject to the Texas Coastal Manag
	operations. Therefore, the rules will not constitute a taking un-der Texas Government Code Chapter 2007. Consistency with the Coastal Management Program The TCEQ reviewed the adopted rules and found that they are neither identified in Coastal Coordination Act Implemen-tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the adopted rules are not subject to the Texas Coastal Manag


	extended power outage will limit system downtime and re-duce impacts to customers, meeting the intent of this rule.Regarding the suggestion from DWU, the TCEQ supportsthe participation of public water systems in mutual aid programs and additional contracts to assist in providingfuel during emergency situations, however, developingplans for specific needs is not practicable for the varied water system types and sizes in Texas. No changes were made to the rule language. Comment TRWA commented that §290.45(g)(
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	planned protective measures for this equipment during adverse weather conditions, contained in §290.42(l)(1),alleviates any need to restate that information in each rulethat references weatherization. Additionally, the rule as proposed allows public water systems the flexibility to install weatherization methods appropriate for the specifictype and severity of event beyond those described in theiroperations manual. No changes were made to the rule language. Comment TRWA commented with concerns that affected
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	rulemaking, this issue will be revisited. No changes were made to the rule language. Comment TRWA commented with concerns that the phrase "or as recom-mended by the manufacturer" in §290.46(m)(8) is not clear re-garding whether it modifies the frequency of testing, number of minutes a generator is required to be tested, or the load under which the generator must be tested. TRWA suggested revising §290.46(m)(8) rule language by moving "or as recommended by the manufacturer" to modify only the frequency a gen
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	guidance which will include available options for public water systems to meet the requirements of this rule. The guidance will be offered after the adoption of this rule. No changes were made to the rule language. Statutory Authority These amendments are adopted under the authority of the Texas Water Code (TWC), §5.013, which establishes the general ju-risdiction of the commission; TWC §5.102, which establishes the commission's general authority necessary to carry out its ju-risdiction; §5.103, which estab
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	of a reverse osmosis or nanofiltration membrane system shall be the quantity of permeate water after post-treatment that can be delivered to the distribution system. The amount available for customer use must consider: (A) the quantity of feed water discharged to waste; (B) the quantity of bypass water used for blending; (C) the quantity of permeate water used for cleaning and maintenance; and (D) any other loss of raw water or groundwater avail-able for use due to other processes at the reverse osmosis or 
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	(iv) a pressure tank capacity of 20 gallons per con-nection. (C) For 50 to 250 connections, the system must meet the following requirements: (i) a well capacity of 0.6 gpm per connection; (ii) a total storage capacity of 200 gallons per con-nection; (iii) two or more pumps having a total capacity of 2.0 gpm per connection at each pump station or pressure plane. For systems which provide an elevated storage capacity of 200 gallons per connection, two service pumps with a minimum combined capacity of 0.6 gpm 
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	(E) Mobile home parks with a density of eight or more units per acre and apartment complexes which supply fewer than 100 connections without ground storage must meet the following require-ments: (i) a well capacity of 1.0 gpm per connection; and (ii) a pressure tank capacity of 50 gallons per con-nection with a maximum of 2,500 gallons required. (F) Mobile home parks and apartment complexes which supply 100 connections or greater, or fewer than 100 connections and utilize ground storage must meet the follow
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	Emergency power must be maintained as required by §290.46(m)(8) of this title. (3) Any community public water system that is an affected utility, defined in TWC §13.1394 or §13.1395 shall have an emergency preparedness plan approved by the executive director and must meet the requirements for emergency operations contained in subsection (h) or (i) of this section. This includes any affected utility that provides 100 gallons of elevated storage capacity per connection. (c) Noncommunity water systems serving 

	(A) Subject to the requirements of subparagraph (B) of this paragraph, if fewer than 300 persons per day are served, the system must meet the following requirements: (i) a well capacity which meets or exceeds the max-imum daily demand of the system during the hours of operation; and (ii) a minimum pressure tank capacity of 220 gal-lons with additional capacity, if necessary, based on a sanitary survey conducted by the executive director. (B) Systems which serve 300 or more persons per day or serve fewer tha
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	(2) For wholesale water suppliers, minimum water system capacity requirements shall be determined by calculating the require-ments based upon the number of retail customer service connections of that wholesale water supplier, if any, fire flow capacities, if required by §290.46(x) and (y) of this title and adding that amount to the maximum amount of water obligated or pledged under all wholesale contracts. (3) Emergency power is required for each portion of the system which supplies more than 250 connection
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	(7) All other minimum capacity requirements specified in this section and §290.46(x) and (y) of this title shall apply. (g) Alternative capacity requirements. Public water systems may request approval to meet alternative capacity requirements in lieu of the minimum capacity requirements specified in this section. Any water system requesting to use an alternative capacity requirement must demonstrate to the satisfaction of the executive director that approving the request will not compromise the public healt
	(7) All other minimum capacity requirements specified in this section and §290.46(x) and (y) of this title shall apply. (g) Alternative capacity requirements. Public water systems may request approval to meet alternative capacity requirements in lieu of the minimum capacity requirements specified in this section. Any water system requesting to use an alternative capacity requirement must demonstrate to the satisfaction of the executive director that approving the request will not compromise the public healt
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	reduced to 1.05. The conditions in §291.93(3) of this title (relating to Adequacy of Water Utility Service) concerning the 85% rule shall con-tinue to apply to public water systems that are also retail public utilities. (C) To calculate the alternative capacity requirements, the equivalency ratio must be multiplied by the appropriate minimum capacity requirements specified in subsection (b) of this section. Stan-dard rounding methods are used to round calculated alternative produc-tion capacity requirement 

	of providing a safe and uninterrupted supply of water under pressure to the distribution system during all demand conditions. (i) A signed and sealed statement by a licensed pro-fessional engineer must be provided which certifies that the pressure maintenance facilities are sized, designed, and capable of providing a minimum pressure of at least 35 psi at all points within the distribution network at flow rates of 1.5 gpm per connection or greater. In addi-tion, the engineer must certify that the emergency 
	of providing a safe and uninterrupted supply of water under pressure to the distribution system during all demand conditions. (i) A signed and sealed statement by a licensed pro-fessional engineer must be provided which certifies that the pressure maintenance facilities are sized, designed, and capable of providing a minimum pressure of at least 35 psi at all points within the distribution network at flow rates of 1.5 gpm per connection or greater. In addi-tion, the engineer must certify that the emergency 
	of providing a safe and uninterrupted supply of water under pressure to the distribution system during all demand conditions. (i) A signed and sealed statement by a licensed pro-fessional engineer must be provided which certifies that the pressure maintenance facilities are sized, designed, and capable of providing a minimum pressure of at least 35 psi at all points within the distribution network at flow rates of 1.5 gpm per connection or greater. In addi-tion, the engineer must certify that the emergency 
	immediately upon loss of normal power must be provided for pressure maintenance facilities. These records must be kept for a minimum of three years and made available for review by the executive director. Records must include chart recordings of all power interruptions including interruptions due to periodic emergency power under-load testing and maintenance. (6) Any alternative capacity requirement granted under this subsection is subject to review and revocation or revision by the exec-utive director. If 

	(h) Affected utilities as defined in TWC §13.1394. This sub-section applies to all affected utilities, as defined in TWC §13.1394, and is in addition to any other requirements pertaining to emergency power found in this chapter. (1) Affected utilities must provide one or more of the fol-lowing options to ensure the emergency operation of its water system during an extended power outage at a minimum of 20 psi, or a pressure approved by the executive director, whichever is applicable, and in ac-cordance with 
	(h) Affected utilities as defined in TWC §13.1394. This sub-section applies to all affected utilities, as defined in TWC §13.1394, and is in addition to any other requirements pertaining to emergency power found in this chapter. (1) Affected utilities must provide one or more of the fol-lowing options to ensure the emergency operation of its water system during an extended power outage at a minimum of 20 psi, or a pressure approved by the executive director, whichever is applicable, and in ac-cordance with 
	(h) Affected utilities as defined in TWC §13.1394. This sub-section applies to all affected utilities, as defined in TWC §13.1394, and is in addition to any other requirements pertaining to emergency power found in this chapter. (1) Affected utilities must provide one or more of the fol-lowing options to ensure the emergency operation of its water system during an extended power outage at a minimum of 20 psi, or a pressure approved by the executive director, whichever is applicable, and in ac-cordance with 


	and operated in accordance with the manufacturer's specifications and as outlined in 290.46(m)(8) of this title. (4) An affected utility may adopt and is encouraged to en-force limitations on water use while the utility is providing emergency operations. (5) As soon as safe and practicable following the occur-rence of a natural disaster, an affected utility must operate in accor-dance with its approved emergency preparedness plan, which may in-clude using elevated storage. An affected utility may meet the r

	unnecessary or otherwise subject to interruption or curtailment during emergencies under a contract. (3) Emergency generators used as part of an approved emergency preparedness plan must be maintained, tested, and operated in accordance with Level 2 maintenance requirements contained in the current NFPA 110 Standard and the manufacturers specifications if the affected utility serves 1,000 connections or greater, or the manufacturer's specifications and as outlined in §290.46(m)(8) of this title for affected
	unnecessary or otherwise subject to interruption or curtailment during emergencies under a contract. (3) Emergency generators used as part of an approved emergency preparedness plan must be maintained, tested, and operated in accordance with Level 2 maintenance requirements contained in the current NFPA 110 Standard and the manufacturers specifications if the affected utility serves 1,000 connections or greater, or the manufacturer's specifications and as outlined in §290.46(m)(8) of this title for affected
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	(d) Disinfectant residuals and monitoring. A disinfectant residual must be continuously maintained during the treatment process and throughout the distribution system. (1) Disinfection equipment shall be operated and moni-tored in a manner that will assure compliance with the requirements of §290.110 of this title (relating to Disinfectant Residuals). (2) The disinfection equipment shall be operated to main-tain the following minimum disinfectant residuals in each finished wa-ter storage tank and throughout
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	(C) Purchased water systems serving more than 1,000 connections must use at least two operators who hold a Class "C" or higher license and who each work at least 16 hours per month at the public water system's treatment or distribution facilities. (4) Systems that treat groundwater and do not treat surface water or groundwater that is under the direct influence of surface water shall meet the following requirements in addition to the requirements contained in paragraph (2) of this subsection. (A) Groundwate
	(C) Purchased water systems serving more than 1,000 connections must use at least two operators who hold a Class "C" or higher license and who each work at least 16 hours per month at the public water system's treatment or distribution facilities. (4) Systems that treat groundwater and do not treat surface water or groundwater that is under the direct influence of surface water shall meet the following requirements in addition to the requirements contained in paragraph (2) of this subsection. (A) Groundwate
	(C) Purchased water systems serving more than 1,000 connections must use at least two operators who hold a Class "C" or higher license and who each work at least 16 hours per month at the public water system's treatment or distribution facilities. (4) Systems that treat groundwater and do not treat surface water or groundwater that is under the direct influence of surface water shall meet the following requirements in addition to the requirements contained in paragraph (2) of this subsection. (A) Groundwate


	(6) Systems that treat surface water must meet the follow-ing requirements in addition to the requirements contained in paragraph (2) of this subsection. (A) Surface water systems that serve no more than 1,000 connections must use at least one operator who holds a Class "B" or higher surface water license. Part-time operators may be used to meet the requirements of this subparagraph if the operator is completely familiar with the design and operation of the plant and spends at least four consecutive hours a
	(6) Systems that treat surface water must meet the follow-ing requirements in addition to the requirements contained in paragraph (2) of this subsection. (A) Surface water systems that serve no more than 1,000 connections must use at least one operator who holds a Class "B" or higher surface water license. Part-time operators may be used to meet the requirements of this subparagraph if the operator is completely familiar with the design and operation of the plant and spends at least four consecutive hours a
	(6) Systems that treat surface water must meet the follow-ing requirements in addition to the requirements contained in paragraph (2) of this subsection. (A) Surface water systems that serve no more than 1,000 connections must use at least one operator who holds a Class "B" or higher surface water license. Part-time operators may be used to meet the requirements of this subparagraph if the operator is completely familiar with the design and operation of the plant and spends at least four consecutive hours a



	(ii) the volume of water treated and distributed: (I) Systems that treat surface water or groundwa-ter under the direct influence of surface water shall maintain a record of the amount of water treated and distributed each day. (II) Systems that serve 250 or more connections or serve 750 or more people shall maintain a record of the amount of water distributed each day. (III) Systems that serve fewer than 250 connec-tions, serve fewer than 750 people, and use only groundwater or pur-chase treated water shal
	(ii) the volume of water treated and distributed: (I) Systems that treat surface water or groundwa-ter under the direct influence of surface water shall maintain a record of the amount of water treated and distributed each day. (II) Systems that serve 250 or more connections or serve 750 or more people shall maintain a record of the amount of water distributed each day. (III) Systems that serve fewer than 250 connec-tions, serve fewer than 750 people, and use only groundwater or pur-chase treated water shal
	(ii) the volume of water treated and distributed: (I) Systems that treat surface water or groundwa-ter under the direct influence of surface water shall maintain a record of the amount of water treated and distributed each day. (II) Systems that serve 250 or more connections or serve 750 or more people shall maintain a record of the amount of water distributed each day. (III) Systems that serve fewer than 250 connec-tions, serve fewer than 750 people, and use only groundwater or pur-chase treated water shal
	(iv) the calibration records for laboratory equip-ment, flow meters, rate-of-flow controllers, on-line turbidimeters, and on-line disinfectant residual analyzers; (v) the records of backflow prevention device pro-grams; (vi) the raw surface water monitoring results and source water monitoring plans required by §290.111 of this title (relating to Surface Water Treatment) must be retained for three years after bin classification required by §290.111 of this title; (vii) notification to the executive director 
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	(vi) notification to wholesale system(s) of a distribu-tion coliform-positive sample for consecutive systems using ground-water; (vii) Consumer Confidence Report compliance doc-umentation; (viii) records of the lowest daily residual disinfec-tant concentration and records of the date and duration of any failure to maintain the executive director-approved minimum specified disin-fectant residual for a period of more than four hours for groundwater systems providing 4-log treatment; (ix) records of executive 
	(ix) any Sample Siting Plans required by §290.109(d)(6) of this title and monitoring plans required by §290.121(b) of this title (relating to Monitoring Plans); and (x) records of the executive director-approved min-imum specified disinfectant residual and executive director-approved membrane system integrity monitoring results for groundwater systems providing 4-log treatment, including wholesale, and consecutive sys-tems, regulated under §290.116(c) of this title. (F) A public water system shall maintain 
	(ix) any Sample Siting Plans required by §290.109(d)(6) of this title and monitoring plans required by §290.121(b) of this title (relating to Monitoring Plans); and (x) records of the executive director-approved min-imum specified disinfectant residual and executive director-approved membrane system integrity monitoring results for groundwater systems providing 4-log treatment, including wholesale, and consecutive sys-tems, regulated under §290.116(c) of this title. (F) A public water system shall maintain 
	(ix) any Sample Siting Plans required by §290.109(d)(6) of this title and monitoring plans required by §290.121(b) of this title (relating to Monitoring Plans); and (x) records of the executive director-approved min-imum specified disinfectant residual and executive director-approved membrane system integrity monitoring results for groundwater systems providing 4-log treatment, including wholesale, and consecutive sys-tems, regulated under §290.116(c) of this title. (F) A public water system shall maintain 



	tamination before it is placed into service. When it is necessary to return repaired mains to service as rapidly as possible, doses may be increased to 500 mg/L and the contact time reduced to 1/2 hour. (h) Calcium hypochlorite. A supply of calcium hypochlorite disinfectant shall be kept on hand for use when making repairs, setting meters, and disinfecting new mains prior to placing them in service. (i) Plumbing ordinance. Public water systems must adopt an adequate plumbing ordinance, regulations, or servi
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	tamination before it is placed into service. When it is necessary to return repaired mains to service as rapidly as possible, doses may be increased to 500 mg/L and the contact time reduced to 1/2 hour. (h) Calcium hypochlorite. A supply of calcium hypochlorite disinfectant shall be kept on hand for use when making repairs, setting meters, and disinfecting new mains prior to placing them in service. (i) Plumbing ordinance. Public water systems must adopt an adequate plumbing ordinance, regulations, or servi
	not permitted to perform plumbing inspections. State statutes and TS-BPE adopted rules require that TSBPE licensed plumbing inspectors perform plumbing inspections of all new plumbing and alterations or additions to existing plumbing within the municipal limits of all cities, towns, and villages which have passed an ordinance adopting one of the plumbing codes recognized by TSBPE. Such entities may stipulate that the customer service inspection be performed by the plumbing inspector as a part of the more co

	(5) Basins used for water clarification shall be maintained free of excessive solids to prevent possible carryover of sludge and the formation of tastes and odors. (6) Pumps, motors, valves, and other mechanical devices shall be maintained in good working condition. (7) Reverse osmosis or nanofiltration membrane systems shall be cleaned, or replaced, in accordance with the allowable operat-ing conditions of the manufacturer and shall be based on one or more of the following: increased salt passage, increase
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	(iv) Prior to monthly generator start up, inspect and perform any needed maintenance on the generator coolant system. (I) Inspect the block heater, coolant lines and coolant reservoirs for adequate coolant levels, leaks, breaks and degradation; replace as needed. (II) Inspect coolant filters for clogging and sed-iment buildup. Replace coolant filters at the frequency recommended by the manufacturer, or as needed. (III) Inspect the radiator, fan system, belts and air intake and filters for obstruction, crack
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	(3) Copies of well completion data as defined in §290.41(c)(3)(A) of this title (relating to Water Sources) shall be kept on file for as long as the well remains in service. (o) Filter backwashing at surface water treatment plants. Fil-ters must be backwashed when a loss of head differential of six to ten feet is experienced between the influent and effluent loss of head gauges or when the turbidity level at the effluent of the filter reaches 1.0 neph-elometric turbidity unit (NTU). (p) Data on public water
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	(iii) A public water system shall issue a boil water notice to customers if the combined filter effluent turbidity of the fin-ished water, produced by a treatment plant that is treating surface water or groundwater under the direct influence of surface water, is above the turbidity level requirements as described in §290.122(a)(1)(B) of this title. (iv) A public water system shall issue a boil water notice to customers if the public water system has failed to maintain adequate disinfectant residuals as desc

	(B) The executive director will provide written notifi-cation to the public water system in the event a public water system is required to institute special precautions, protective measures, or issue boil water notices to customers at the discretion of the executive direc-tor. Upon written notification from the executive director, the public water system shall implement special precautions, protective measures, or issue boil water notices to customers within 24 hours or within the time period specified by t
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	analysis results, as required by subparagraph (A) of this paragraph, and a signed Certificate of Delivery to the executive director within ten days after the public water system has issued the rescind notice to customers in accordance with §290.122(f) of this title. (r) Minimum pressures. All public water systems shall be op-erated to provide a minimum pressure of 35 psi throughout the distribu-tion system under normal operating conditions. The system shall also be operated to maintain a minimum pressure of

	(i) The accuracy of manual disinfectant residual an-alyzers shall be verified at least once every 90 days using chlorine so-lutions of known concentrations. (ii) The accuracy of continuous disinfectant residual analyzers shall be checked at least once every seven days with a chlo-rine solution of known concentration or by comparing the results from the on-line analyzer with the result of approved benchtop method in accordance with §290.119 of this title. (iii) If a disinfectant residual analyzer produces a 
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	(1) an unusual or unexplained unauthorized entry at prop-erty of the public water system; (2) an act of terrorism against the public water system; (3) an unauthorized attempt to probe for or gain access to proprietary information that supports the key activities of the public water system; (4) a theft of property that supports the key activities of the public water system; or (5) a natural disaster, accident, or act that results in damage to the public water system. (x) Public safety standards. This subsect
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	(2) When the regulatory authority is a municipality, it shall by ordinance adopt standards for installing fire hydrants in residential areas in the municipality. These standards must, at a minimum, follow current AWWA standards pertaining to fire hydrants and the require-ments of §290.44(e)(6) of this title. (3) When the regulatory authority is a municipality, it shall by ordinance adopt standards for maintaining sufficient water pressure for service to fire hydrants adequate to protect public safety in res
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	drants in a residential area located within the municipality or the mu-nicipality's ETJ. If the municipality adopts a fire flow standard exceed-ing the minimum standards set in paragraph (3) of this subsection, the standard adopted by the municipality must be based on: (A) the density of connections; (B) service demands; and (C) other relevant factors. (5) If the municipality owns a municipal utility, it may not require another utility located in the municipality or the municipality's ETJ to provide water f
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	ulated by the TCEQ because, as the definition appears in TWC §13.1394, not all affected utilities are public water systems. Amended TWC §13.1395, excludes from the requirement of cre-ating an Emergency Preparedness Plan those raw water ser-vices that are unnecessary or otherwise subject to interruption or curtailment during emergencies pursuant to contract. In response to the widespread power and equipment failures and drinking water outages and shortages during Winter Storm Uri in 2021, the TCEQ organized 
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	of §291.163 to the subchapter. This amendment will make language consistent with adopted additions to §291.163(i). The TCEQ adopts this rulemaking to delete §291.162(j) and (k) because the deadlines listed in these subsections have passed and are no longer applicable; subsection lettering will be revised to accommodate these deletions. The TCEQ adopts this rulemaking to amend new §291.162(j) to clarify that affected utilities created after December 31, 2012, are required to have emergency preparedness plans
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	waiver to the requirement of submitting an emergency prepared-ness plan pursuant to TWC §13.1394(j). The executive director will consider whether complying with the emergency prepared-ness plan requirements will cause a significant financial burden on the affected utilities customers. The adopted rule requires that the affected utility submit documentation to the executive di-rector that must demonstrate the significant financial burden on customers before a waiver is granted. The TCEQ adopts this rulemakin
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	Finally, the rulemaking does not meet any of the four applicabil-ity requirements for a "major environmental rule" listed in Texas Government Code §2001.0225(a). Section 2001.0225 only ap-plies to a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless the rule is specifi-cally required by state law; 2) exceed an express requirement of state law, unless the rule is specifically required by federal law; 3) exceed a requirement of a delegation agreement or contra
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	Further, the TCEQ has determined that promulgation and en-forcement of these rules will be neither a statutory nor a con-stitutional taking of private real property. Specifically, there are no burdens imposed on private real property under the rule be-cause the rules neither relate to, nor have any impact on, the use or enjoyment of private real property, and there will be no reduc-tion in property value as a result of these rules. The rules re-quire affected utilities to submit emergency preparedness plans

	(1) the maintenance of automatically starting auxiliary generators; (2) the sharing of auxiliary generator capacity with one or more affected utilities; (3) the negotiation of leasing and contracting agreements, including emergency mutual aid agreements with other retail public utilities, exempt utilities, or providers or conveyors of potable or raw water service, if the agreements provide for coordination with the di-vision of emergency management in the governor's office; (4) the use of portable generator
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	(l) If an affected utility fails to provide a minimum of 35 pounds per square inch throughout the distribution system during emergency operations as soon as it is safe and practicable following the occurrence of a natural disaster, a revised emergency preparedness plan shall be submitted for review and approval within 180 days of the date normal power is restored. Based on the review of the revised emergency preparedness plan, the executive director may require additional or alternative auxiliary emergency 

	ity necessary to provide water service to its wholesale customers. This subsection does not apply to raw water services that are unnecessary or otherwise subject to interruption or curtailment during emergencies under a contract. (e) The affected utility may use the template in Appendix G1 of §290.47 of this title (relating to Appendices) to assist in preparation of the plan. (f) An emergency generator used as part of an approved emer-gency preparedness plan must be inspected, operated, and maintained accor
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	a purchase order or contract and, for a contract with a value that exceeds $5 million, the completion of a key milestone identified in the contract. The 30-day requirement has been relocated to amended subsection (c) to clarify that a state agency's obligation to submit the vendor performance report and grade is separate from the requirement to submit within 30 days, and that a failure to submit within the 30-day period does not invalidate the report or grade. The amendment also corrects a grammatical error
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	The comptroller did not receive any comments regarding adop-tion of the amendment. These amendments are adopted under Government Code, §2155.0012, which authorizes the comptroller to adopt rules to efficiently and effectively administer Government Code, Chapter 2155. The amendments implement Government Code, §2155.089. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on Nov
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