PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §353.2, §353.4

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes amendments to §353.2,
concerning Definitions; and §353.4, concerning Managed
Care Organization Requirements Concerning Out-of-Network
Providers.

BACKGROUND AND PURPOSE

The purpose of the proposed amendment to §353.4 is to require
Medicaid health care managed care organizations (MCOs) to
reimburse an out-of-network physician for providing Medicaid
telemedicine medical services to a child in a primary or sec-
ondary school-based setting without prior authorization, even
if the physician is not the child's primary care provider. This
requirement is in accordance with Texas Government Code
§531.0217(c-4) and is currently implemented through contracts
between health care MCOs and HHSC. Texas Government
Code §531.0217(c-4) was added by House Bill 1878, 84th
Legislature, Regular Session, 2015, and amended by Senate
Bill 670, 86th Legislature, Regular Session, 2019.

The proposed amendment to §353.2 adds definitions of "nursing
facility," "nursing facility add-on services," "nursing facility ser-
vices," and "nursing facility unit rate." The proposed amendment
also removes a definition not used in the chapter.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §353.2 adds the definitions for
"Nursing facility," "Nursing facility add-on services," "Nursing
facility services," and "Nursing facility unit rate" to provide defi-
nitions of terms used in §353.4 and to align the definitions with
language in managed care contracts. The proposed amend-
ment removes the definition for "Main dental home provider"
because this term is not used in the chapter.

The proposed amendment to §353.4 adds paragraph (3) to sub-
section (b) to include requirements for health care MCOs to re-
imburse out-of-network physicians for delivering a telemedicine
medical service to a child in a primary or secondary school-
based setting, even if the physician is not the child's primary care
provider. The proposed amendment to add paragraph (3) to sub-
section (b) implements Texas Government Code §531.0217(c-4)
and further aligns rule language with language in managed care
contracts.

The proposed amendment to §353.4 reformats paragraph (1) of
subsection (f) so that subparagraph (A) provides out-of-network
nursing facilities that are located within the MCOQO's service area
must be reimbursed at or above 95 percent of the nursing facility
unit rate and subparagraph (B) provides out-of-network nursing
facilities that are located outside of the MCO's service area must
be reimbursed at or above 100 percent of the nursing facility unit
rate. The proposed amendment also removes existing language
in subparagraph (B) from paragraph (1) of subsection (f) as that
language pertains to the definition of nursing facility unit rates,
which is now defined in paragraph (77) of §353.2.

The proposed amendments to §353.2 and §353.4 also reformat
the rules as necessary and make minor editorial changes.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

MCOs are currently contractually required to reimburse an out-
of-network physician providing school-based telemedicine med-
ical services. Therefore, HHSC will not be required to adjust the
MCO capitation payment.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules;

(7) the proposed rules will not change the number of individuals
subject to the rule(s); and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities to comply with the proposed rules. The rules only
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apply to Medicaid MCOs and no Texas Medicaid MCO qualifies
as a small business, micro-business, or rural community.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, the
public benefit will be more clarity about what is required of
health care MCOs regarding reimbursement for out-of-net-
work physicians who provide telemedicine medical services in
school-based settings.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no expected economic costs for
those required to comply because there are no requirements to
alter current business practices and there are no new fees or
costs imposed on a health care MCO.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R038" in the subject
line.

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which authorizes the Executive Com-
missioner of HHSC to adopt rules as necessary to carry out
the commission's duties; Human Resources Code §32.021 and
Texas Government Code §531.021(a), which authorize HHSC to
administer the federal medical assistance (Medicaid) program;
and Texas Government Code §533.002, which authorizes HHSC
to implement the Medicaid managed care program.

$353.2.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Action--
(A) An action is defined as:

(i) the denial or limited authorization of a requested
Medicaid service, including the type or level of service;

(ii) the reduction, suspension, or termination of a
previously authorized service;

(iii)  the failure to provide services in a timely man-
ner;

(iv) the denial in whole or in part of payment for a
service; or

(v) the failure of a managed care organization
(MCO) to act within the timeframes set forth by the Texas Health and
Human Services Commission (HHSC) and state and federal law.

(B) "Action" does not include expiration of a time-lim-
ited service.

(2) Acute care--Preventive care, primary care, and other
medical or behavioral health care provided by the provider or under
the direction of a provider for a condition having a relatively short du-
ration.

(3) Acute care hospital--A hospital that provides acute care
services.

(4) Adoption Assistance Program--The program adminis-
tered by DFPS in accordance with 40 TAC Chapter 700, Subchapter H
(relating to Adoption Assistance Program).

(5) Agreement or Contract--The formal, written, and
legally enforceable contract and amendments thereto between HHSC
and an MCO.

(6) Allowable revenue--All managed care revenue re-
ceived by the MCO pursuant to the contract during the contract
period, including retroactive adjustments made by HHSC. This would
include any revenue earned on Medicaid managed care funds such
as investment income, earned interest, or third party administrator
earnings from services to delegated networks.

(7) Appeal--The formal process by which a member or his
or her representative requests a review of the MCO's action.

(8) Applicant Provider--A physician or other health care
provider applying for expedited credentialing as defined in Texas Gov-
ernment Code §533.0064.

(9) Behavioral health service--A covered service for the
treatment of mental, emotional, or substance use disorders.

(10) Capitated service--A benefit available to members un-
der the Texas Medicaid program for which an MCO is responsible for
payment.

(11) Capitation rate--A fixed predetermined fee paid by
HHSC to the MCO each month, in accordance with the contract, for
each enrolled member in exchange for which the MCO arranges for or
provides a defined set of covered services to the member, regardless
of the amount of covered services used by the enrolled member.

(12) CFR--Code of Federal Regulations.

(13) Children's Medicaid Dental Services--The dental ser-
vices provided through a dental MCO to a client birth through age 20.
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(14) Clean claim--A claim submitted by a physician or
provider for health care services rendered to a member, with the data
necessary for the MCO or subcontracted claims processor to adju-
dicate and accurately report the claim. A clean claim must meet all
requirements for accurate and complete data as further defined under
the terms of the contract executed between the MCO and HHSC.

(15) Client--Any Medicaid-eligible recipient.

(16) CMS--The Centers for Medicare & Medicaid Ser-
vices, which is the federal agency responsible for administering
Medicare and overseeing state administration of Medicaid.

(17) Complainant--A member, or a treating provider or
other individual designated to act on behalf of the member, who files
a complaint.

(18) Complaint--Any dissatisfaction expressed by a com-
plainant, orally or in writing, to the MCO about any matter related to
the MCO other than an action. Subjects for complaints may include:

(A) the quality of care of services provided;

(B) aspects of interpersonal relationships such as rude-
ness of a provider or employee; and

(C) failure to respect the member's rights.

(19) Consumer Directed Services (CDS) option--A service
delivery option (also known as self-directed model with service budget)
in which an individual or legally authorized representative employs and
retains service providers and directs the delivery of certain program
services.

(20) Covered services--Unless a service or item is specif-
ically excluded under the terms of the state plan, a federal waiver, a
managed care services contract, or an amendment to any of these, the
phrase "covered services" means all health care, long term services and
supports, or dental services or items that the MCO must arrange to pro-
vide and pay for on a member's behalf under the terms of the contract
executed between the MCO and HHSC, including:

(A) all services or items comprising "medical assis-
tance" as defined in §32.003 of the Human Resources Code; and

(B) all value-added services under such contract.

(21) Credentialing--The process through which an MCO
collects, assesses, and validates qualifications and other relevant in-
formation pertaining to a Medicaid enrolled health care provider to de-
termine whether the provider may be contracted to deliver covered ser-
vices as part of the network of the managed care organization.

(22) Cultural competency--The ability of individuals and
systems to provide services effectively to people of various disabili-
ties, cultures, races, ethnic backgrounds, and religions in a manner that
recognizes, values, affirms, and respects the worth of the individuals
and protects and preserves their dignity.

(23) Day--A calendar day, unless specified otherwise.

(24) Default enrollment--The process established by
HHSC to assign a Medicaid managed care enrollee to an MCO when
the enrollee has not selected an MCO.

(25) Dental contractor--A dental MCO that is under con-
tract with HHSC for the delivery of dental services.

(26) Dental home--A provider who has contracted with a
dental MCO to serve as a dental home to a member and who is respon-
sible for providing routine preventive, diagnostic, urgent, therapeutic,
initial, and primary care to patients, maintaining the continuity of pa-
tient care, and initiating referral for care. Provider types that can serve

as dental homes are federally qualified health centers and individuals
who are general dentists or pediatric dentists.

(27) Dental managed care organization (dental MCO)--A
dental indemnity insurance provider or dental health maintenance or-
ganization licensed or approved by the Texas Department of Insurance.

(28) Dental service--The routine preventive, diagnostic,
urgent, therapeutic, initial, and primary care provided to a member
and included within the scope of HHSC's agreement with a dental
contractor. For purposes of this chapter, "dental service" does not
include dental devices for craniofacial anomalies; treatment rendered
in a hospital, urgent care center, or ambulatory surgical center setting
for craniofacial anomalies; or emergency services provided in a
hospital, urgent care center, or ambulatory surgical center setting
involving dental trauma. These types of services are treated as health
care services in this chapter.

(29) DFPS--The Texas Department of Family and Protec-
tive Services.

(30) Disability--A physical or mental impairment that sub-
stantially limits one or more of an individual's major life activities, such
as caring for oneself, performing manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, socializing, or working.

(31) Disproportionate Share Hospital (DSH)--A hospital
that serves a higher than average number of Medicaid and other
low-income patients and receives additional reimbursement from the
State.

(32) Dual eligible--A Medicaid recipient who is also eligi-
ble for Medicare.

(33) Elective enrollment--Selection of a primary care
provider (PCP) and MCO by a client during the enrollment period
established by HHSC.

(34) Emergency behavioral health condition--Any condi-
tion, without regard to the nature or cause of the condition, that in the
opinion of a prudent layperson possessing an average knowledge of
health and medicine:

(A) requires immediate intervention and/or medical at-
tention without which the client would present an immediate danger to
themselves or others; or

(B) renders the client incapable of controlling, know-
ing, or understanding the consequences of his or her actions.

(35) Emergency medical condition--A medical condition
manifesting itself by acute symptoms of recent onset and sufficient
severity (including severe pain), such that a prudent layperson, who
possesses an average knowledge of health and medicine, could reason-
ably expect the absence of immediate medical care to result in:

(A) placing the patient's health in serious jeopardy;
(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part;
(D) serious disfigurement; or

(E) serious jeopardy to the health of a pregnant woman
or her unborn child.

(36) Emergency service--A covered inpatient and out-
patient service, furnished by a network provider or out-of-network
provider that is qualified to furnish such service, that is needed to
evaluate or stabilize an emergency medical condition and/or an emer-
gency behavioral health condition. For health care MCOs, the term
"emergency service" includes post-stabilization care services.
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(37) Encounter--A covered service or group of covered ser-
vices delivered by a provider to a member during a visit between the
member and provider. This also includes value-added services.

(38) Enrollment--The process by which an individual de-
termined to be eligible for Medicaid is enrolled in a Medicaid MCO
serving the service area in which the individual resides.

(39) EPSDT--The federally mandated Early and Periodic
Screening, Diagnosis, and Treatment program defined in 25 TAC
Chapter 33 (relating to Early and Periodic Screening, Diagnosis, and
Treatment). The State of Texas has adopted the name Texas Health
Steps (THSteps) for its EPSDT program.

(40) EPSDT-CCP--The Early and Periodic Screening,
Diagnosis, and Treatment-Comprehensive Care Program described in
Chapter 363 of this title (relating to Texas Health Steps Comprehensive
Care Program).

(41) Exclusive provider benefit plan (EPBP)--An MCO
that complies with 28 TAC §§3.9201 - 3.9212, relating to the Texas
Department of Insurance's requirements for EPBPs, and contracts with
HHSC to provide Medicaid coverage.

(42) Expedited Credentialing--The process under Texas
Government Code §533.0064 in which an MCO allows an applicant
provider to provide Medicaid services to members on a provisional
basis pending completion of the credentialing process.

(43) Experience rebate--The portion of the MCO's net in-
come before taxes that is returned to the State in accordance with the
MCO's contract with HHSC.

(44) Fair hearing--The process adopted and implemented
by HHSC in Chapter 357, Subchapter A of this title (relating to Uni-
form Fair Hearing Rules) in compliance with federal regulations and
state rules relating to Medicaid fair hearings.

(45) Federal Poverty Level (FPL)--The household income
guidelines issued annually and published in the Federal Register by the
United States Department of Health and Human Services under the au-
thority of 42 U.S.C. §9902(2) and as in effect for the applicable budget
period determined in accordance with 42 C.F.R. §435.603(h). HHSC
uses the FPL to determine an individual's eligibility for Medicaid.

(46) Federal waiver--Any waiver permitted under federal
law and approved by CMS that allows states to implement Medicaid
managed care.

(47) Federally Qualified Health Center (FQHC)--An en-
tity that is certified by CMS to meet the requirements of 42 U.S.C.
§1395x(aa)(3) as a Federally Qualified Health Center and is enrolled
as a provider in the Texas Medicaid program.

(48) Former Foster Care Children (FFCC) program--The
Medicaid program for young adults who aged out of the conservator-
ship of DFPS, administered in accordance with Chapter 366, Subchap-
ter J of this title (relating to Former Foster Care Children's Program).

(49) Functional necessity--A member's need for services
and supports with activities of daily living or instrumental activities
of daily living to be healthy and safe in the most integrated setting
possible. This determination is based on the results of a functional
assessment.

(50) Habilitation--Acquisition, maintenance, and enhance-
ment of skills necessary for the individual to accomplish ADLs, IADLs,
and health-related tasks based on the individual's person-centered ser-
vice plan.

(51) Health and Human Services Commission (HHSC)--
The single state agency charged with administration and oversight of
the Texas Medicaid program or its designee.

(52) Health care managed care organization (health care
MCO)--An entity that is licensed or approved by the Texas Depart-
ment of Insurance to operate as a health maintenance organization or
to issue an EPBP.

(53) Health care provider group--A legal entity, such as a
partnership, corporation, limited liability company, or professional as-
sociation, enrolled in Medicaid, under which certified or licensed indi-
vidual health care providers provide health care items or services.

(54) Health care services--The acute care, behavioral
health care, and health-related services that an enrolled population
might reasonably require in order to be maintained in good health,
including, at a minimum, emergency services and inpatient and
outpatient services.

(55) Health maintenance organization (HMO)--An organi-
zation that holds a certificate of authority from the Texas Department
of Insurance to operate as an HMO under Chapter 843 of the Texas In-
surance Code, or a certified Approved Non-Profit Health Corporation
formed in compliance with Chapter 844 of the Texas Insurance Code.

(56) Hospital--A licensed public or private institution as
defined in the Texas Health and Safety Code at Chapter 241, relating
to hospitals, or Chapter 261, relating to municipal hospitals.

(57) Intermediate care facility for individuals with an intel-
lectual disability or related condition (ICF-IID)--A facility providing
care and services to individuals with intellectual disabilities or related
conditions as defined in §1905(d) of the Social Security Act (42 U.S.C.
1396(d)).

(58) Legally authorized representative (LAR)--A person
authorized by law to act on behalf of an individual with regard to
a matter described in this chapter, and may, depending on the cir-
cumstances, include a parent, guardian, or managing conservator of
a minor, or the guardian of an adult, or a representative designated
pursuant to 42 C.F.R. 435.923.

(59) Long term service and support (LTSS)--A service pro-
vided to a qualified member in his or her home or other community-
based setting necessary to allow the member to remain in the most in-
tegrated setting possible. LTSS includes services provided under the
Texas State Plan as well as services available to persons who qualify
for STAR+PLUS Home and Community-Based Program services or
Medicaid 1915(c) waiver services. LTSS available through an MCO in
STAR+PLUS, STAR Health, and STAR Kids varies by program model.

home" in this seetion-]
(60) [€6D] Main dentist--See definition of "dental home"
in this section.

(61) [€62)] Managed care--A health care delivery system
or dental services delivery system in which the overall care of a patient
is coordinated by or through a single provider or organization.

(62) [€63)] Managed care organization (MCO)--A dental
MCO or a health care MCO.

(63) [(64] Marketing--Any communication from an MCO
to a client who is not enrolled with the MCO that can reasonably be
interpreted as intended to influence the client's decision to enroll, not
to enroll, or to disenroll from a particular MCO.
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(64) [€65)] Marketing materials--Materials that are pro-
duced in any medium by or on behalf of the MCO that can reasonably
be interpreted as intending to market to potential members. Materials
relating to the prevention, diagnosis, or treatment of a medical or
dental condition are not marketing materials.

(65) [€66)] MDCP--Medically Dependent Children Pro-
gram. A §1915(c) waiver program that provides community-based
services to assist Medicaid beneficiaries under age 21 to live in the
community and avoid institutionalization.

(66) [€6] Medicaid--The medical assistance program au-
thorized and funded pursuant to Title XIX of the Social Security Act
(42 U.S.C. §1396 et seq) and administered by HHSC.

(67) [€68)] Medicaid for transitioning foster care youth
(MTFCY) program--The Medicaid program for young adults who
aged out of the conservatorship of DFPS, administered in accordance
with Chapter 366, Subchapter F of this title (relating to Medicaid for
Transitioning Foster Care Youth).

(68) [669)] Medical Assistance Only (MAO)--A person
who qualifies financially and functionally for Medicaid assistance
but does not receive Supplemental Security Income (SSI) benefits, as
defined in Chapters 358, 360, and 361, of this title (relating to Medic-
aid Eligibility for the Elderly and People with Disabilities, Medicaid
Buy-In Program, and Medicaid Buy-In for Children Program).

(69) [(79)] Medical home--A PCP or specialty care
provider who has accepted the responsibility for providing accessible,
continuous, comprehensive, and coordinated care to members partici-
pating in an MCO contracted with HHSC.

(70) [(#H] Medically necessary--

(A) For Medicaid members birth through age 20, the
following Texas Health Steps services:

(i) screening, vision, dental, and hearing services;
and

(i)  other health care services or dental services that
are necessary to correct or ameliorate a defect or physical or mental ill-
ness or condition. A determination of whether a service is necessary to
correct or ameliorate a defect or physical or mental illness or condition:

(I) must comply with the requirements of a final
court order that applies to the Texas Medicaid program or the Texas
Medicaid managed care program as a whole; and

(II) may include consideration of other relevant
factors, such as the criteria described in subparagraphs (B)(ii) - (vii)
and (C)(ii) - (vii) of this paragraph.

(B) ForMedicaid members over age 20, non-behavioral
health services that are:

(i) reasonable and necessary to prevent illnesses or
medical conditions, or provide early screening, interventions, or treat-
ments for conditions that cause suffering or pain, cause physical defor-
mity or limitations in function, threaten to cause or worsen a disability,
cause illness or infirmity of a member, or endanger life;

(i) provided at appropriate facilities and at the ap-
propriate levels of care for the treatment of a member's health condi-
tions;

(iii)  consistent with health care practice guidelines
and standards that are endorsed by professionally recognized health
care organizations or governmental agencies;

(iv) consistent with the member's medical need;

(v) no more intrusive or restrictive than necessary to
provide a proper balance of safety, effectiveness, and efficiency;

(vi) not experimental or investigative; and

(vii) not primarily for the convenience of the mem-
ber or provider.

(C) For Medicaid members over age 20, behavioral
health services that:

(i) are reasonable and necessary for the diagnosis or
treatment of a mental health or substance use disorder, or to improve,
maintain, or prevent deterioration of functioning resulting from such a
disorder;

(it) are in accordance with professionally accepted
clinical guidelines and standards of practice in behavioral health care;

(iii) are furnished in the most appropriate and least
restrictive setting in which services can be safely provided;

(iv) are the most appropriate level or supply of ser-
vice that can safely be provided;

(v) could not be omitted without adversely affecting
the member's mental and/or physical health or the quality of care ren-
dered;

(vi) are not experimental or investigative; and

(vii) are not primarily for the convenience of the
member or provider.

(71) [€72)] Member--A person who is eligible for benefits
under Title XIX of the Social Security Act and Medicaid, is in a Med-
icaid eligibility category included in the Medicaid managed care pro-
gram, and is enrolled in a Medicaid MCO.

(72) [€73)] Member education program--A planned pro-
gram of education:

(A) concerning access to health care services or dental
services through the MCO and about specific health or dental topics;

(B) that is approved by HHSC; and

(C) that is provided to members through a variety of
mechanisms that must include, at a minimum, written materials and
face-to-face or audiovisual communications.

(73) [#4] Member materials--All written materials pro-
duced or authorized by the MCO and distributed to members or po-
tential members containing information concerning the managed care
program. Member materials include member ID cards, member hand-
books, provider directories, and marketing materials.

(74) [€79)] Non-capitated service--A benefit available to
members under the Texas Medicaid program for which an MCO is not
responsible for payment.

(75) Nursing facility--As defined in §358.103 of this title
(relating to Definitions) and 26 TAC §554.101 (relating to Definitions),
an entity or institution, also called nursing home or skilled nursing fa-
cility, that provides organized and structured nursing care and services
and is subject to licensure under Texas Health and Safety Code Chapter
242.

(76) Nursing facility add-on services--The types of ser-
vices that are provided in a nursing facility setting by a nursing facility
provider or another provider, but are not included in the nursing facil-
ity unit rate, including emergency dental services, physician-ordered
rehabilitative services, customized power wheel chairs, augmentative
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communication devices, tracheostomy care for youth under age 22,
and ventilator care.

(77) Nursing facility services--The services included in the
nursing facility unit rate, nursing facility Medicare coinsurance, and
nursing facility add-on services.

(78) Nursing facility unit rate--The rate for the type of
services included in the Medicaid fee-for-service (FFS) daily rate for
nursing facility providers as defined in 26 TAC §554.2601 (relating
to Vendor Payment (Items and Services Included)), including room
and board, medical supplies and equipment, personal needs items,
social services, and over-the-counter drugs. The nursing facility unit
rate also includes applicable nursing facility staff rate enhancements
as described in §355.308 of this title (relating to Direct Care Staff
Rate Component), and professional and general liability insurance
add-on payments as described in §355.312 of this title (relating to
Reimbursement Setting  Methodology--Liability Insurance Costs).
The nursing facility unit rate excludes nursing facility add-on services.

(79) [€#6)] Outside regular business hours--As applied to
FQHCs and rural health clinics (RHCs), means before 8 a.m. and after
5 p.m. Monday through Friday, weekends, and federal holidays.

(80) [(#D] Participating MCO--An MCO that has a con-
tract with HHSC to provide services to members.

(81) [?8)] Permanency Care Assistance Program--The
program administered by DFPS in accordance with 40 TAC Chapter
700, Subchapter J, Division 2 (relating to Permanency Care Assistance
Program).

(82) [79)] Person-centered care--An approach to care that
focuses on members as individuals and supports caregivers working
most closely with them. It involves a continual process of listening,
testing new approaches, and changing routines and organizational ap-
proaches in an effort to individualize and de-institutionalize the care
environment.

(83) [€89)] Person-centered planning--A documented ser-
vice planning process that includes people chosen by the individual, is
directed by the individual to the maximum extent possible, enables the
individual to make choices and decisions, is timely and occurs at times
and locations convenient to the individual, reflects cultural considera-
tions of the individual, includes strategies for solving conflict or dis-
agreement within the process, offers choices to the individual regard-
ing the services and supports they receive and from whom, includes a
method for the individual to require updates to the plan, and records
alternative settings that were considered by the individual.

(84) [(8D)] Post-stabilization care service--A covered ser-
vice, related to an emergency medical condition, that is provided after a
Medicaid member is stabilized in order to maintain the stabilized con-
dition, or, under the circumstances described in 42 C.F.R. §438.114(b)
and (e) and 42 C.F.R. §422.113(c)(iii) to improve or resolve the Med-
icaid member's condition.

(85) [€82)] Primary care provider (PCP)--A physician or
other provider who has agreed with the health care MCO to provide a
medical home to members and who is responsible for providing initial
and primary care to patients, maintaining the continuity of patient care,
and initiating referral for care.

(86) [€83)] Provider--A credentialed and licensed individ-
ual, facility, agency, institution, organization, or other entity, and its
employees and subcontractors, that has a contract with the MCO for
the delivery of covered services to the MCO's members.

(87) [€84)] Provider education program--Program of edu-
cation about the Medicaid managed care program and about specific

health or dental care issues presented by the MCO to its providers
through written materials and training events.

(88) [€85)] Provider network or Network--All providers
that have contracted with the MCO for the applicable managed care
program.

(89) [€86)] Quality improvement--A system to continu-
ously examine, monitor, and revise processes and systems that support
and improve administrative and clinical functions.

(90) [€8D] Rural Health Clinic (RHC)--An entity that
meets all of the requirements for designation as a rural health clinic un-
der §1861(aa)(1) of the Social Security Act (42 U.S.C. §1395x(aa)(1))
and is approved for participation in the Texas Medicaid program.

(91) [€88)] Service area--The counties included in any
HHSC-defined service area as applicable to each MCO.

(92) [€89] Significant traditional provider (STP)--A
provider identified by HHSC as having provided a significant level of
care to the target population, including a DSH.

(93) [(99)] STAR--The State of Texas Access Reform
(STAR) managed care program that operates under a federal waiver
and primarily provides, arranges for, and coordinates preventive,
primary, acute care, and pharmacy services for low-income families,
children, and pregnant women.

(94) [9D] STAR Health--The managed care program that
operates under the Medicaid state plan and primarily serves:

(A) children and youth in DFPS conservatorship;

(B) young adults who voluntarily agree to continue in
a foster care placement (if the state as conservator elects to place the
child in managed care); and

(C) young adults who are eligible for Medicaid as a re-
sult of their former foster care status through the month of their 21st
birthday.

(95) [92)] STAR Kids--The program that operates under a
federal waiver and primarily provides, arranges, and coordinates pre-
ventative, primary, acute care, and long-term services and supports to
persons with disabilities under the age of 21 who qualify for Medicaid.

(96) [(93)] STAR+PLUS--The managed care program that
operates under a federal waiver and primarily provides, arranges, and
coordinates preventive, primary, acute care, and long-term services and
supports to persons with disabilities and elderly persons age 65 and
over who qualify for Medicaid by virtue of their SSI or MAO status.

7)) [(94] STAR+PLUS Home and Community-Based
Services Program--The program that provides person-centered care
services that are delivered in the home or in a community setting, as
authorized through a federal waiver under §1115 of the Social Security
Act, to qualified Medicaid-eligible clients who are age 21 or older, as
cost-effective alternatives to institutional care in nursing facilities.

(98) [95)] State plan--The agreement between the CMS
and HHSC regarding the operation of the Texas Medicaid program, in
accordance with the requirements of Title XIX of the Social Security
Act.

(99) [€96)] Supplemental Security Income (SSI)--The fed-
eral cash assistance program of direct financial payments to people who
are 65 years of age or older, are blind, or have a disability administered
by the Social Security Administration (SSA) under Title XVI of the
Social Security Act. All persons who are certified as eligible for SSI
in Texas are eligible for Medicaid. Local SSA claims representatives
make SSI eligibility determinations. The transactions are forwarded to
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the SSA in Baltimore, which then notifies the states through the State
Data Exchange (SDX).

(100) [€9H] Texas Health Steps (THSteps)--The name
adopted by the State of Texas for the federally mandated Early and
Periodic Screening, Diagnosis, and Treatment (EPSDT) services,
described at 42 U.S.C. §1396d(r) and 42 CFR §440.40 and §§441.40
- 441.62.

(101) [€98)] Value-added service--A service provided by
an MCO that is not "medical assistance," as defined by §32.003 of the
Texas Human Resources Code.

$353.4. Managed Care Organization Requirements Concerning Out-
of-Network Providers.

(a) Network adequacy. HHSC is the state agency responsible
for overseeing and monitoring the Medicaid managed care program.
Each managed care organization (MCO) participating in the Medicaid
managed care program must offer a network of providers that is suffi-
cient to meet the needs of the Medicaid population who are MCO mem-
bers. HHSC monitors MCO members' access to an adequate provider
network through reports from the MCOs and complaints received from
providers and members. Certain reporting requirements are discussed
in subsection (g) of this section.

(b) MCO requirements concerning coverage for treatment of
members by out-of-network providers for non-emergency services.

(1) Nursing facility services. A health care MCO must
reimburse an out-of-network nursing facility for medically necessary
services authorized by HHSC, using the reasonable reimbursement
methodology in subsection (f) of this section. Nursing facility add-on
services are considered "other authorized services" under paragraph
(2) of this subsection, and are authorized by STAR+PLUS MCOs.

(2) Other authorized services. The MCO must allow refer-
ral of its member(s) to an out-of-network provider, must timely issue
the proper authorization for such referral, and must timely reimburse
the out-of-network provider for authorized services provided if the cri-
teria in this paragraph are met. If all of the following criteria are not
met, an out-of-network provider is not entitled to Medicaid reimburse-
ment for non-emergency services:

(A) Medicaid covered services are medically necessary
and these services are not available through an in-network provider;

(B) a participating provider currently providing autho-
rized services to the member requests authorization for such services
to be provided to the member by an out-of-network provider; and

(C) the authorized services are provided within the time
period specified in the MCO's authorization. If the services are not
provided within the required time period, a new request for referral
from the requesting provider must be submitted to the MCO prior to
the provision of services.

(3) School-based telemedicine medical services. If a
telemedicine medical service provided by an out-of-network physician
to a member in a primary or secondary school-based setting meets
the conditions for reimbursement in §354.1432 of this title (relating
to Telemedicine and Telehealth Benefits and Limitations), a health
care MCO must reimburse the out-of-network physician without prior
authorization, even if the physician is not the member's primary care
provider. The MCO must use the reasonable reimbursement method-
ology described in subsection (f)(2) of this section to reimburse an
out-of-network physician.

(¢) MCO requirements concerning coverage for treatment of
members by out-of-network providers for emergency services.

(1) An MCO may not refuse to reimburse an out-of-net-
work provider for medically necessary emergency services.

(2) Health care MCO requirements concerning emergency
services.

(A) A health care MCO may not refuse to reimburse an
out-of-network provider for post-stabilization care services provided as
aresult of the MCO's failure to authorize a timely transfer of a member.

(B) A health care MCO must allow its members to be
treated by any emergency services provider for emergency services,
and services to determine if an emergency condition exists. The health
care MCO must pay for such services.

(C) A health care MCO must reimburse for transport
provided by an ambulance provider for a Medicaid recipient whose
condition meets the definition of an emergency medical condition. Fa-
cility-to-facility transports are considered emergencies if the required
treatment for the emergency medical condition, as defined in §353.2
of this subchapter (relating to Definitions), is not available at the first
facility and the MCO has not included payment for such transports in
the hospital reimbursement.

(D) A health care MCO is prohibited from requiring an
authorization for emergency services or for services to determine if an
emergency condition exists.

(3) Dental MCO requirements concerning emergency ser-
vices.

(A) A dental MCO must allow its members to be treated
for covered emergency services that are provided outside of a hospital
or ambulatory surgical center setting, and for covered services provided
outside of such settings to determine if an emergency condition exists.
The dental MCO must pay for such services.

(B) A dental MCO is prohibited from requiring an au-
thorization for the services described in subparagraph (A) of this para-
graph.

(C) A dental MCO is not responsible for payment of
non-capitated emergency services and post-stabilization care provided
in a hospital or ambulatory surgical center setting, or devices for cran-
iofacial anomalies. A dental MCO is not responsible for hospital and
physician services, anesthesia, drugs related to treatment, and post-sta-
bilization care for:

(i) adislocated jaw, traumatic damage to a tooth, and
removal of a cyst;

(ii) an oral abscess of tooth or gum origin; and
(iii) ~ craniofacial anomalies.

(D) The services and benefits described in subpara-
graph (C) of this paragraph are reimbursed:

(i) by ahealth care MCO, if the member is enrolled
in a managed care program; or

(ii) by HHSC's claims administrator, if the member
is not enrolled in a managed care program.

(d) Health care MCO requirements concerning coverage for
services provided to certain members by an out-of-network "specialty
provider" as that term is defined in §353.7(c) of this subchapter (relat-
ing to Continuity of Care with Out-Of-Network Specialty Providers).

(1) A health care MCO may not refuse to reimburse an
out-of-network "specialty provider" enrolled as a provider in the Texas
Medicaid program for services provided to a member under the circum-
stances set forth in §353.7 of this subchapter.
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(2) Inreimbursing a provider for the services described in
paragraph (1) of this subsection, a health care MCO must use the rea-
sonable reimbursement methodology in subsection (f)(2) of this sec-
tion.

(¢) An MCO may be required by contract with HHSC to allow
members to obtain services from out-of-network providers in circum-
stances other than those described in subsections (b) - (d) of this sec-
tion.

(f) Reasonable reimbursement methodology.
(1) Out-of-network nursing facilities.

(A) Out-of-network nursing facilities must be reim-
bursed[: ]

[@}] atorabove 95 [ninety-five] percent of the nurs-
ing facility unit rate established by HHSC for the dates of service for

services provided inside of the MCO's service area. [; and)]

(B) Out-of-network nursing facilities must be reim-

bursed

[€&] at or above 100 [ene hundred] percent of the
nursing facility unit rate for the dates [date] of services for services
provided outside of the MCO's service area.

[(B) The nursing facility unit rate refers to the Medicaid
(2) Emergency and authorized services performed by out-
of-network providers.

(A) Except as provided in §353.913 of this chapter (re-
lating to Managed Care Organization Requirements Concerning Out-
of-Network Outpatient Pharmacy Services) or subsection (j)(2) of this
section, the MCO must reimburse an out-of-network, in-area service
provider the Medicaid FFS rate in effect on the date of service less five
percent, unless the parties agree to a different reimbursement amount.

(B) Except as provided in §353.913 of this chapter, an
MCO must reimburse an out-of-network, out-of-area service provider
at 100 percent of the Medicaid FFS rate in effect on the date of service,
unless the parties agree to a different reimbursement amount, until the
MCO arranges for the timely transfer of the member, as determined by
the member's attending physician, to a provider in the MCO's network.

(3) For purposes of this subsection, the Medicaid FFS rates
are defined as those rates for providers of services in the Texas Medic-
aid program for which reimbursement methodologies are specified in
Chapter 355 of this title (relating to Reimbursement Rates), exclusive
of the rates and payment structures in Medicaid managed care.

(g) Reporting requirements.

(1) Each MCO that contracts with HHSC to provide health
care services or dental services to members in a service area must
submit quarterly information in its Out-of-Network quarterly report to
HHSC.

(2) Each report submitted by an MCO must contain infor-
mation about members enrolled in each HHSC Medicaid managed care
program provided by the MCO. The report must include the following
information:

(A) the types of services provided by out-of-network
providers for the MCO's members;

(B) the scope of services provided by out-of-network
providers to the MCO's members;

(C) for a health care MCO, the total number of hospital
admissions, as well as the number of admissions that occur at each out-
of-network hospital. Each out-of-network hospital must be identified;

(D) for a health care MCO, the total number of emer-
gency room visits, as well as the total number of emergency room visits
that occur at each out-of-network hospital. Each out-of-network hos-
pital must be identified;

(E) total dollars for paid claims by MCOs, other than
those described in subparagraphs (C) and (D) of this paragraph, as well
as total dollars billed by out-of-network providers for other services;
and

(F) any additional information required by HHSC.

(3) HHSC determines the specific form of the report de-
scribed in this subsection and includes the report form as part of the
Medicaid managed care contract between HHSC and the MCOs.

(h) Utilization.

(1) Upon review of the reports described in subsection
(g) of this section that are submitted to HHSC by the MCOs, HHSC
may determine that an MCO exceeded maximum out-of-network
usage standards set by HHSC for out-of-network access to health care
services and dental services during the reporting period.

(2) Out-of-network usage standards.

(A) Inpatient admissions: No more than 15 percent of
a health care MCO's total hospital admissions, by service area, may
occur in out-of-network facilities.

(B) Emergency room visits: No more than 20 percent
of a health care MCO's total emergency room visits, by service area,
may occur in out-of-network facilities.

(C) Other services: For services that are not included in
subparagraph (A) or (B) of this paragraph, no more than 20 percent of
total dollars for paid claims by the MCO for services provided may be
provided by out-of-network providers.

(3) Special considerations in calculating a health care
MCO's out-of-network usage of inpatient admissions and emergency
room visits.

(A) In the event that a health care MCO exceeds the
maximum out-of-network usage standard set by HHSC for inpatient
admissions or emergency room visits, HHSC may modify the calcula-
tion of that health care MCO's out-of-network usage for that standard
if:

(i) the admissions or visits to a single out-of-net-
work facility account for 25 percent or more of the health care MCO's
admissions or visits in a reporting period; and

(ii)) HHSC determines that the health care MCO has
made all reasonable efforts to contract with that out-of-network facility
as a network provider without success.

(B) In determining whether the health care MCO has
made all reasonable efforts to contract with the single out-of-network
facility described in subparagraph (A) of this paragraph, HHSC con-
siders at least the following information:
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(i) how long the health care MCO has been trying to
negotiate a contract with the out-of-network facility;

(i) the in-network payment rates the health care
MCO has offered to the out-of-network facility;

(iii) the other, non-financial contractual terms the
health care MCO has offered to the out-of-network facility, particularly
those relating to prior authorization and other utilization management
policies and procedures;

(iv) the health care MCO's history with respect to
claims payment timeliness, overturned claims denials, and provider
complaints;

(v) the health care MCO's solvency status; and

(vi) the out-of-network facility's reasons for not con-
tracting with the health care MCO.

(C) If the conditions described in subparagraph (A) of
this paragraph are met, HHSC may modify the calculation of the health
care MCO's out-of-network usage for the relevant reporting period and
standard by excluding from the calculation the inpatient admissions or
emergency room Visits to that single out-of-network facility.

(i) Provider complaints.

(1) HHSC accepts provider complaints regarding reim-
bursement for or overuse of out-of-network providers and conducts
investigations into any such complaints.

(2) When a provider files a complaint regarding out-of-net-
work payment, HHSC requires the relevant MCO to submit data to sup-
port its position on the adequacy of the payment to the provider. The
data includes a copy of the claim for services rendered and an explana-
tion of the amount paid and of any amounts denied.

(3) Not later than the 60th day after HHSC receives a
provider complaint, HHSC notifies the provider who initiated the
complaint of the conclusions of HHSC's investigation regarding the
complaint. The notification to the complaining provider includes:

(A) a description of the corrective actions, if any, re-
quired of the MCO in order to resolve the complaint; and

(B) ifapplicable, a conclusion regarding the amount of
reimbursement owed to an out-of-network provider.

(4) If HHSC determines through investigation that an
MCO did not reimburse an out-of-network provider based on a reason-
able reimbursement methodology as described in subsection (f) of this
section, HHSC initiates a corrective action plan. Refer to subsection
(j) of this section for information about the contents of the corrective
action plan.

(5) [If, after an investigation, HHSC determines that addi-
tional reimbursement is owed to an out-of-network provider, the MCO
must:

(A) pay the additional reimbursement owed to the out-
of-network provider within 90 days from the date the complaint was
received by HHSC or 30 days from the date the clean claim, or infor-
mation required that makes the claim clean, is received by the MCO,
whichever comes first; or

(B) submit a reimbursement payment plan to the out-
of-network provider within 90 days from the date the complaint was
received by HHSC. The reimbursement payment plan provided by the
MCO must provide for the entire amount of the additional reimburse-
ment to be paid within 120 days from the date the complaint was re-
ceived by HHSC.

(6) If the MCO does not pay the entire amount of the addi-
tional reimbursement within 90 days from the date the complaint was
received by HHSC, HHSC may require the MCO to pay interest on the
unpaid amount. If required by HHSC, interest accrues at a rate of 18
percent simple interest per year on the unpaid amount from the 90th
day after the date the complaint was received by HHSC, until the date
the entire amount of the additional reimbursement is paid.

(7) HHSC pursues any appropriate remedy authorized in
the contract between the MCO and HHSC if the MCO fails to comply
with a corrective action plan under subsection (j) of this section.

(j) Corrective action plan.

(1) HHSC requires a corrective action plan in the following
situations:

(A) the MCO exceeds a maximum standard established
by HHSC for out-of-network access to health care services and dental
services described in subsection (h) of this section; or

(B) the MCO does not reimburse an out-of-network
provider based on a reasonable reimbursement methodology as de-
scribed in subsection (f) of this section.

(2) A corrective action plan imposed by HHSC requires
one of the following:

(A) reimbursements by the MCO to out-of-network
providers at rates that equal the allowable rates for the health care
services as determined under §32.028 and §32.0281, Texas Human
Resources Code, for all health care services provided during the
period:

(i) the MCO is not in compliance with a utilization
standard established by HHSC; or

(ii) the MCO is not reimbursing out-of-network
providers based on a reasonable reimbursement methodology, as
described in subsection (f) of this section;

(B) initiation of an immediate freeze by HHSC on the
enrollment of additional recipients in the MCO's managed care plan
until HHSC determines that the provider network under the managed
care plan can adequately meet the needs of the additional recipients;

(C) education by the MCO of members enrolled in the
MCO regarding the proper use of the MCO's provider network; or

(D) any other actions HHSC determines are necessary
to ensure that Medicaid recipients enrolled in managed care plans pro-
vided by the MCO have access to appropriate health care services or
dental services, and that providers are properly reimbursed by the MCO
for providing medically necessary health care services or dental ser-
vices to those recipients.

(k) Application to Pharmacy Providers. The requirements of
this section do not apply to providers of outpatient pharmacy bene-
fits, except as noted in §353.913 of this chapter (relating to Managed
Care Organization Requirements Concerning Out-of-Network Outpa-
tient Pharmacy Services).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2023.

TRD-202304327
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 221-6857

¢ L4 ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 417. AGENCY AND FACILITY
RESPONSIBILITIES

SUBCHAPTER A. STANDARD OPERATING
PROCEDURES

25 TAC §§417.47, 417.49, 417.50

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes the repeal of §417.47,
concerning Training Requirements for State Mental Health Facil-
ities; §417.49, concerning References; and concerning §417.50,
Distribution.

BACKGROUND AND PURPOSE

The purpose of the proposed repeals is to reflect the move of
the state hospitals from the Department of State Health Services
(DSHS) to HHSC by moving HHSC rules from Texas Administra-
tive Code (TAC) Title 25, Chapter 417, Subchapter A to 26 TAC
Chapter 926 and consolidate HHSC rules. These rules will be
repealed, updated, and placed in 26 TAC Chapter 926. The new
rules are proposed simultaneously elsewhere in this issue of the
Texas Register.

SECTION-BY-SECTION SUMMARY

The repeal of the rules in 25 TAC Chapter 417, Subchapter A
will delete the rules from 25 TAC and place updated rules in 26
TAC to reflect the transfer of functions from DSHS to HHSC.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the repeals will be in effect, en-
forcing or administering the repeals does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
repeals will be in effect:

(1) the proposed repeals will not create or eliminate a govern-
ment program;

(2) implementation of the proposed repeals will not affect the
number of HHSC employee positions;

(3) implementation of the proposed repeals will result in no as-
sumed change in future legislative appropriations;

(4) the proposed repeals will not affect fees paid to HHSC;
(5) the proposed repeals will not create a new rule;
(6) the proposed repeals will repeal existing rules;

(7) the proposed repeals will not change the number of individu-
als subject to the rules; and

(8) the proposed repeals will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities because the repeals do not apply to small busi-
nesses, micro-businesses, or rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed repeals will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
repeals because the repeals do not impose a cost on regulated
persons.

PUBLIC BENEFIT AND COSTS

Scott Schalchlin, Deputy Executive Commissioner of Health and
Specialty Care System, has determined that for each year of the
first five years the repeals are in effect, the public benefit will be
the removal of rules no longer associated with DSHS from 25
TAC.

Trey Wood has also determined that for the first five years the
repeals are in effect, there are no anticipated economic costs to
persons who are required to comply with the repeals because
the repeals do not impose a cost.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to HHSC,
Mail Code E619, P.O. Box 13247, Austin, Texas 78711-3247, or
by email to HealthandSpecialtyCare@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R006" in the subject
line.

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Health
and Safety Code §552.052, which requires HHSC to provide
certain training for employees of State Hospitals and requires
the Executive Commissioner to adopt rules to require State
Hospitals to provide refresher training courses to employees.
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The repeals affect Texas Government Code §531.0055 and
Texas Health and Safety Code §552.052.

$417.47.  Training Requirements for State Mental Health Facilities.
$§417.49. References.

$§417.50. Distribution.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2023.

TRD-202304329

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 438-3049

¢ 14 ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 338. DISASTER RULE
FLEXIBILITIES FOR LOCAL INTELLECTUAL
AND DEVELOPMENTAL DISABILITY
AUTHORITIES (LIDDAs)

26 TAC §338.1

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes in Title 26, Texas Ad-
ministrative Code (TAC), new Chapter 338, Disaster Rule Flex-
ibilities for Local Intellectual and Developmental Disability Au-
thorities (LIDDAs), comprising of §338.1, concerning Disaster
Flexibilities.

BACKGROUND AND PURPOSE

The purpose of the proposal is to add a new chapter and rule
to allow LIDDAs to use certain flexibilities to certain rules when
providing services during a declared disaster under Texas Gov-
ernment Code §418.014.

LIDDAs provide essential services to individuals with intellectual
or developmental disabilities (IDD). This vulnerable population
relies on LIDDA staff to assist them in securing the services they
need, achieving their desired outcomes and best quality of life.
Disaster rule flexibilities for LIDDAs ensure that when a disaster
declaration is in effect, HHSC may issue timely guidance and
authorize flexibilities for LIDDAs to provide services.

The proposal creates a standing rule allowing HHSC to notify
LIDDAs of certain flexibilities immediately upon a disaster dec-
laration. These flexibilities include allowing service coordination
to be delivered via audio-only or audio-visual communication to
ensure continuity of services, as well as extending some time-
frames for LIDDAs. In addition, the proposal requires that LID-
DAs follow HHSC guidance related to the rules, comply with all
applicable requirements related to security and privacy of infor-
mation, and notify persons impacted by the flexibilities, if appli-
cable.

SECTION-BY-SECTION SUMMARY

Proposed new §338.1(a) establishes definitions for terminology
used in this chapter, including "audio-only," "audio-visual," "face-
to-face," and "in-person (or in person)."

Proposed new §338.1(b) establishes that in the event of a de-
clared state of disaster, HHSC may allow flexibilities described
in subsection (c). HHSC will notify LIDDAs of the beginning and
end dates for rule flexibilities.

Proposed new §338.1(c) identifies the rules for which HHSC will
allow flexibilities to the extent authorized under federal and state
law, including a flexibility to 26 TAC §331.11(d) that allows LID-
DAs to provide service coordination using audio-visual or au-
dio-only communication instead of in person. Additionally, HHSC
may allow flexibilities to certain rules that set forth timeframes
applicable to the LIDDAs by extending the timeframes.

Proposed new §338.1(d) requires LIDDAs that use the flexibil-
ities to comply with all guidance on the application of the rules
identified in subsection (c) published by HHSC, including policy
guidance issued by HHSC's Community Services Division and
Medicaid and CHIP Services.

Proposed new §338.1(e) requires that LIDDAs ensure audio-
only or audio-visual communication complies with all applicable
requirements related to security and privacy of information.

Proposed new §338.1(f) requires LIDDAs to notify persons re-
ceiving services, or other individuals, as applicable, of the ex-
tensions to the timeframes permitted under subsection (c)(2).

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new rule;

(6) the proposed rule will not expand, limit, or repeal existing
rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there is no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. The proposed rule provides certain flexibilities for
LIDDAs during a declared disaster, but there is no requirement to
alter current business practices. No rural communities contract
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with HHSC in any program or service affected by the proposed
rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect the local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas; does not impose a cost on
regulated persons; and is proposed to reduce the burden or re-
sponsibilities imposed on regulated persons by the rule.

PUBLIC BENEFIT AND COSTS

Haley Turner, Deputy Executive Commissioner for Community
Services, has determined that for each year of the first five years
the rule is in effect, the public benefit will be the continuity of
services to vulnerable Texans during declared disasters.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
there is no requirement to alter current business practices. LID-
DAs are not required to utilize HHSC-authorized flexibilities dur-
ing declared disasters.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751 or by email to Brandi Lambert at IDDServicesPoli-
cyandRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R019" in the subject
line.

STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC will adopt necessary rules for the
proper and efficient administration of the Medicaid program; and
Texas Health & Safety Code §533A.0355(a), which provides
that the Executive Commissioner of HHSC shall adopt rules
establishing the roles and responsibilities of LIDDAs.

The new section affects Texas Government Code §§531.0055
and 531.021, Texas Human Resources Code §32.021, and
Texas Health & Safety Code §533A.0355(a).

§$338.1.  Disaster Flexibilities.

(a) Definitions. The following words and terms, when used in
this chapter, have the following meanings, unless the context clearly
indicates otherwise.

(1) Audio-only--An interactive, two-way audio communi-
cation that uses only sound and that meets the privacy requirements of
the Health Insurance Portability and Accountability Act. Audio-only
includes the use of telephonic communication. Audio-only does not
include face-to-face communication.

(2) Audio-visual--An interactive, two-way audio and video
communication that conforms to privacy requirements under the Health
Insurance Portability and Accountability Act. Audio-visual does not
include audio-only or in-person communication.

(3) Face-to-face--In-person or audio-visual communica-
tion that meets the requirements of the Health Insurance Portability
and Accountability Act. Face-to-face does not include audio-only
communication.

(4) In-person (or in person)--Within the physical presence
of another person. In-person or in person does not include audio-visual
or audio-only communication.

(b) The Texas Health and Human Services Commission
(HHSC) may allow local intellectual and developmental disability
authorities (LIDDAs) to use the flexibilities described in subsection
(c) of this section while an executive order or proclamation declaring
a state of disaster under Texas Government Code §418.014 is in effect.
HHSC will notify LIDDAs when a flexibility is permitted and the
date the flexibility must no longer be used, which may be before the
declaration of a state of disaster expires.

(c) Subject to the notification by HHSC, the following flexi-
bilities may be available to LIDDAs to the extent the flexibility is per-
mitted by and does not conflict with other laws or obligations of the
LIDDA and is allowed by federal and state law.

(1) Service coordination required to be provided in person
under 26 TAC §331.11(d) of this title (relating to LIDDA's Responsi-
bilities) may be provided using audio-visual or audio-only communi-
cation.

(2) HHSC may extend the timeframes for LIDDAS in the
following rules:

(A) the timeframe to request an administrative hearing
in 40 TAC §4.156 (relating to Request for an Administrative Hearing);

(B) the timeframe for a person and legally authorized
representative (LAR) to request a review of a decision to deny or ter-
minate services in 40 TAC §2.46(e)(3) (relating to Notification and Ap-

peals Process);

(C) the timeframe for a person or the person's parent
to comply with the applicable accountability requirement in 40 TAC
§2.105(f)(1) (relating to Accountability)in order for the LIDDA to
retroactively adjust the person's account; and

(D) the timeframe for a person or parent to submit a
request to review a LIDDA's appeal decision to HHSC in 40 TAC
§2.109(e)(3) (relating to Payments, Collections, and Non-payment).

(d) LIDDASs that use one or more of the flexibilities allowed
under subsection (c) of this section must comply with:
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(1) all policy guidance applicable to the rules identified in
subsection (¢) of this section issued by HHSC Community Services Di-
vision during the declaration of disaster that is published by HHSC on
its LIDDA website or in another communication format HHSC deter-
mines appropriate; and

(2) all policy guidance applicable to the rules identified in
subsection (c) of this section issued by HHSC Medicaid and CHIP Ser-
vices.

(e) LIDDAs must ensure audio-only or audio-visual commu-
nication complies with all applicable requirements related to security
and privacy of information.

() LIDDAs must notify the person, the LAR, or the person's
parent if the person is younger than 18 years of age, of the extension of
timeframes permitted under subsection (c)(2) of this section that apply
to the person receiving services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2023.

TRD-202304333

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 438-5609

¢ ¢ ¢

CHAPTER 745. LICENSING
SUBCHAPTER G. CONTROLLING PERSONS
26 TAC §§745.901, 745.903 - 745.905

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§745.901, concerning Who is a controlling person at a child-care
operation, §745.903, concerning When and how must an op-
eration submit controlling-person information to Licensing, and
§745.905, concerning When will Licensing designate someone
at my child-care operation as a controlling person; and new
§745.904, concerning What must | do to verify the accuracy of
the list of controlling persons associated with my operation, in
Texas Administrative Code, Title 26, Chapter 745, Licensing,
Subchapter G, Controlling Persons.

BACKGROUND AND PURPOSE

The purpose of this proposal is to adopt rules in Chapter 745 to
implement HHSC Child Care Regulation's (CCR) Performance
Management Unit (PMU) recommendations from the Fiscal Year
(FY) 2019 and FY 2021 reports: Annual Casereading, Read-
Behind, and Field Assessment. In these reports, PMU recom-
mended IT enhancements to support a change in current busi-
ness practice related to verifying an operation's controlling per-
sons list. The current practice requires CCR inspectors to verify
an operation's controlling persons list during all monitoring in-
spections. PMU recommended CCR change to a new practice
that would require an operation to validate the controlling per-
sons list on a scheduled basis using the operation's online Child
Care Regulation Account.

The IT enhancements, and consequently the rules, also sup-
port implementation of Texas Human Resources Code (HRC)
§42.025(b)(4) and (c), which were added by Senate Bill 225, 87th
Legislature, Regular Session, 2021. HRC §42.025(b)(4) and (c)
require CCR to list certain information for child-care homes and
listed family homes on the Search Texas Child Care website re-
garding involuntary suspensions, revocations, and refusals to re-
new permits.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §745.901 (1) reorganizes a sub-
division of the rule to improve readability; (2) adds language to
clarify that a child-care home includes a licensed or registered
child-care home; and (3) adds the primary caregiver of a listed
family home and the caregiver's spouse to the definition of a con-
trolling person.

The proposed amendment to §745.903 (1) updates language
and punctuation to improve readability; (2) updates a reference;
and (3) updates language to reflect that a child-care operation
may submit controlling person information online through the op-
eration's Child Care Regulation Account, not the DFPS website.

Proposed new §745.904 outlines what a child-care operation
must do to verify the accuracy of the operation's controlling per-
sons list by requiring a child-care operation to validate the con-
trolling persons list, including each person's role at the opera-
tion, on a scheduled basis and prescribing the way the operation
must complete the validation. The rule requires (1) a School-Age
and Before or After-School Program, Licensed Child-Care Cen-
ter, General Residential Operation, and Child-Placing Agency to
validate the accuracy of the list quarterly and make necessary
corrections via the child-care operation's online Child Care Reg-
ulation Account; (2) a Licensed Child-Care Home and Regis-
tered Child-Care Home to validate the accuracy of the list annu-
ally and make necessary corrections via the child-care home's
online Child Care Regulation Account; and (3) a Listed Family
Home to validate the accuracy of the list annually and make nec-
essary corrections via the home's online Child Care Regulation
Account or by contacting the local Child Care Regulation office.

The proposed amendment to §745.905 (1) updates a reference;
(2) updates language to improve readability; (3) corrects an in-
accurate pronoun usage; and (4) removes language that implies
a Controlling Person Form is the only way an operation may sub-
mit controlling person information.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.
All costs related to IT enhancements will be absorbed with exist-
ing resources.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create a government program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
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(5) the proposed rules will create a new rule;
(6) the proposed rules will expand an existing rule;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities because the rules do not impose any additional
costs on small businesses, micro-businesses, or rural commu-
nities that are required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and do not impose
a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect, the public will benefit through
improved safety of children in out of home care as a result of
more timely and accurate accounting of the controlling persons
associated with a child-care operation and rules that support a
change to business practice.

Trey Wood has also determined that for the first five years the
rules are in effect there are no anticipated economic costs to
persons who are required to comply with the proposed rules. The
controlling persons validation requirements can be implemented
by each child-care operation's existing administrative processes
and do not require additional staff.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Aimee Belden by email at Aimee.Belden@hhs.texas.gov.

Written comments on the proposal may be submitted to Aimee
Belden, Rules Writer, Child Care Regulation, Texas Health and
Human Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please

indicate "Comments on Proposed Rule 23R016" in the subject
line.

STATUTORY AUTHORITY

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions
of the Department of Family and Protective Services to HHSC. In
addition, HRC §42.042(a) requires HHSC to adopt rules to carry
out the requirements of Chapter 42 of HRC.

The amendments and new section affect Texas Government
Code §531.0055 and HRC §42.042.

$745.901.  Who is a controlling person at a child-care operation?
(a) A controlling person of a child-care operation is any:

(1) Owner of the operation or member of the governing
body of the operation, including, as applicable: [5]

(A) An [an] executive, an officer, or a board member;

(B)
(©)

spouse; [5] or

A [a] partner;[;]
A [a] sole proprietor and the sole proprietor's

(D) The [the] primary caregiver at a licensed child-care
home, registered child-care home, or listed family home and the pri-
mary caregiver's spouse;

(2) Person who manages, administrates, or directs the op-
eration or its governing body, including a day care director or a licensed
administrator; or

(3) Person who either alone or in connection with others
has the ability to influence or direct the management, expenditures, or
policies of the operation. For example, a person may have influence
over the operation because of a personal, familial, or other relationship
with the governing body, manager, or other controlling person of the
operation.

(b) A person does not have to be present at the operation or
hold an official title at the operation or governing body in order to be
a controlling person.

() An employee, lender, secured creditor, or landlord of the
operation is not a controlling person unless the person meets a defini-
tion in subsection (a) of this section.

§$745.903.  When and how must I [ar operation] submit controlling
person [eontrotling-person] information to Licensing?

(a) You must provide information about each person that is a
controlling person at your operation as defined in §745.901(a) of this
subchapter [title] (relating to Who is a controlling person at a child-care
operation?) when you apply for your permit.

(b) After you receive a permit from us, you must provide us
information about someone who is a controlling person at your opera-
tion within two days after a person becomes a controlling person.

(¢c) To provide the information to us, you must either:

(1) Enter the information online [en-line] through your
Child Care Regulation Account [the DEPS website]; or

(2) Submit a completed Controlling Person Form to your
local Child Care Regulation [Eieensing] office.
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§745.904.  What must I do to verify the accuracy of the list of control-
ling persons associated with my operation?

You must validate the accuracy of your controlling persons list, includ-
ing each person's role at your operation, and make any necessary cor-
rections:

(1) Every three months through your online Child Care
Regulation Account for:

(A) School-Age or Before or After-School Programs;
(B) Licensed Child-Care Centers;

(C) General Residential Operations; and

(D) Child-Placing Agencies;

(2) Once a year through your online Child Care Regulation
Account for:

(A) Licensed Child-Care Homes; and
(B) Registered Child-Care Homes; and

(3) Once a year for Listed Family Homes:

(A) Through your online Child Care Regulation Ac-

count; or

(B) By contacting the local Child Care Regulation of-
fice.
$745.905.  When will Licensing designate someone at my child-care

operation as a controlling person?

(a) We will designate each person who meets the definition of
a controlling person in §745.901(a) of this subchapter [title] (relating to
Who is a controlling person at a child-care operation?) as a controlling
person at your operation when:

(1) We revoke your permit; or

(2) You voluntarily close your operation or relinquish your
permit after you receive notice of our intent to revoke your permit or
that we are revoking your permit.

(b) We may designate a person at your operation as a control-
ling person, regardless of whether you submitted the person's [their]
name as a controlling person at your child-care operation [en a Con-
trolling Person Form].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 21,
2023.

TRD-202304342

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢
CHAPTER 926. TRAINING FOR FACILITY
STAFF

26 TAC §§926.1 - 926.6

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes new §926.1, concern-

ing Application; §926.2, concerning Definitions; concerning
§926.3, concerning Training for New Employees; §926.4,
concerning Additional Training for Employees who Provide
Direct Care to Individuals; §926.5, concerning State Hospital
Refresher Training; and §926.6, concerning State Supported
Living Center (SSLC) Refresher Training.

BACKGROUND AND PURPOSE

The purpose of the proposed new rules is to reflect the move
of the state hospitals from the Department of State Health Ser-
vices and the state supported living centers from the Department
of Aging and Disability Services to HHSC. HHSC is moving sev-
eral rules from Title 25 of the Texas Administrative Code (TAC),
Chapter 417, Subchapter A and 40 TAC Chapter 3, Subchapter
D, Training, and consolidating rules under 26 TAC Chapter 926.
The proposed rules update agency information, provide uniform
training topics and timeframes, and remove text regarding ex-
pedited training due to the COVID-19 disaster declaration. The
repeal of certain rules from 25 TAC Chapter 417, Subchapter
A and 40 TAC Chapter 3, Subchapter D is proposed simultane-
ously elsewhere in this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

Proposed new §926.1 establishes that the chapter applies to
state hospitals in accordance with Texas Health and Safety Code
§552.052 and state supported living centers in accordance with
Texas Health and Safety Code §555.024.

Proposed new §926.2 provides the definition of certain terms
used within the chapter.

Proposed new §926.3 outlines training provided to all new facility
employees.

Proposed new §926.4 outlines additional training provided to fa-
cility employees who provide direct care.

Proposed new §926.5 outlines refresher training provided to
state hospital employees.

Proposed new §926.6 outlines refresher training provided to
SSLC employees.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years the rules will be in effect, enforcing or
administering the rules does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create new rules;

(6) the proposed rules will not expand, limit, or repeal existing
rules;
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(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The proposed rules do not apply to small busi-
nesses, micro-businesses, or rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and do not impose
a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Scott Schalchlin, Deputy Executive Commissioner of Health and
Specialty Care System, has determined that for each year of the
first five years the rules are in effect, the public benefit will be
consolidation of HHSC rules in 26 TAC, and improved general
public access to requirements.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the rules because the
rule applies only to HHSC.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to HHSC,
Mail Code E619, P.O. Box 13247, Austin, Texas 78711-3247, or
by email to HealthandSpecialtyCare@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R006" in the subject
line.

STATUTORY AUTHORITY

The new rules are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, Health and
Safety Code §552.052, which requires HHSC to provide certain
training to state hospital employees, and for the Executive
Commissioner to adopt rules regarding refresher trainings for
employees, and Texas Health and Safety Code §555.024, which
requires HHSC to provide certain training to SSLC employees,

and for the Executive Commissioner to adopt rules regarding
refresher trainings for employees.

The new rules affect Texas Government Code §531.0055, and
Texas Health and Safety Code §§552.052 and 555.024.

$926.1.  Application.

This chapter applies to state hospitals in accordance with Texas Health
and Safety Code (HSC) §552.052 and state supported living centers in
accordance with Texas HSC §555.024.

§926.2.  Definitions.

The following words and terms, when used in this chapter, have the
following meaning, unless the context clearly indicates otherwise.

(1) Direct care employee--A facility employee who pro-
vides direct delivery of services to an individual.

(2) Facility--A state hospital or state supported living cen-

ter.

(3) Individual--A person who is receiving services at a fa-

cility.

(4) State hospital--A hospital as defined under Texas
Health and Safety Code (HSC) §552.0011 operated by the Texas
Health and Human Services Commission (HHSC) primarily to provide
inpatient care and treatment for individuals with mental illness.

(5) State supported living center (SSLC)--An SSLC as de-
fined by Texas HSC §531.002 and the intermediate care facility for
individuals with intellectual disabilities component of the Rio Grande
State Center operated by HHSC.

§926.3.  Training for New Employees.

Before an employee performs employment duties without direct su-
pervision, the employee must receive competency-based training and
instruction on general duties.

(1) The focus of training must be on:

(A) the uniqueness of the individuals with whom the
employee works;

(B) techniques for improving quality of life for and pro-
moting the health and safety of individuals; and

(C) the conduct expected of employees.

(2) The training must include instruction and information

(A) the general operation and layout of the facility at
which the person is employed;

(B) armed intruder lockdown procedures;

(C) respecting personal choices made by individuals;

(D) the safe and proper use of restraints;

(E) recognizing and reporting:

(i) _abuse, neglect, and exploitation of individuals;

(i) unusual or reportable incidents;

(iii) reasonable suspicion of illegal drug use in the

workplace;
(iv) workplace violence; and

(v) sexual harassment in the workplace;

(F) preventing and treating infection;
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(G) responding to emergencies, including information
about first aid and cardiopulmonary resuscitation procedures;

(H) the Health Insurance Portability and Accountability
Act of 1996 (Pub. L. No. 104-191);

(D) the rights of employees;

(J) additional topics for state hospital employees, which

include:

(i) an introduction to mental illness;

(i) _an introduction to substance use;

(iii) an introduction to dual diagnosis; and

(iv) the rights of individuals with mental illness;

(K) additional topics for state supported living center
employees, which include:

(i) an introduction to intellectual disabilities;

(if) an introduction to autism; and

(iii) _an introduction to mental illness and dual diag-

(A) seizure safety;

(B) working with aging individuals;

(C) assisting individuals with personal hygiene;

(D) physical and nutritional management plans;

(E) home and community-based services, including the
principles of community inclusion and participation and the commu-
nity living options information process; and

(F) procedures for securing evidence following an inci-
dent of suspected abuse, neglect, or exploitation; and

(7) specific to state hospital direct care employees:

(A) seizure safety;

(B) assisting patients with personal hygiene; and

(C) physical and nutritional management plans.
$926.5.  State Hospital Refresher Training.

State hospitals must provide all employees annual training relevant to
their position on the topics outlined in §926.3 of this chapter (relating

nosis; and

(L) the rights of individuals with an intellectual or de-
velopmental disability, including the right to live in the least restrictive
setting appropriate to the individual's needs and abilities.

§926.4.  Additional Training for Employees who Provide Direct Care

to Training for New Employees) and §926.4 of this chapter (relating to
Additional Training for Employees who Provide Direct Care to Indi-
viduals), as the topics pertain to state hospital employees. State hospi-
tals must provide this training throughout an employee's employment
or association with the state hospital, unless the agency determines in
good faith and with good reason a particular employee's performance

to Individuals.

(a) Before an employee who provides direct delivery of ser-
vices begins to perform direct care duties without direct supervision,
the facility must provide the employee relevant training essential to
perform the employee's duties regarding implementation of the inter-
disciplinary treatment program for each individual for whom the em-
ployee will provide direct care, including the following topics:

(1) prevention and management of aggressive or violent
behavior;

(2) observing and reporting changes in behavior, appear-
ance, or health of an individual;

(3) positive behavior support;

(4) emergency response;

(5) person-directed plans;

(6) self-determination; and

(7) trauma-informed care.

(b) Facilities must provide training on the following topics rel-
evant to the individuals the direct care employee will serve:

(1) techniques for lifting, positioning, moving and increas-
ing mobility;
(2) specialized needs of geriatric individuals;

(3) assisting individuals with visual, hearing, or commu-
nication impairments or who require adaptive devices and specialized

equipment;
(4) recognizing appropriate food textures;

(5) using proper feeding techniques to assist individuals
with meals;

(6) specific to state supported living center direct care em-
ployees:

will not be adversely affected in the absence of such refresher training.
§926.6.  State Supported Living Center (SSLC) Refresher Training.

(a) An SSLC must provide employees annual training on:

(1) abuse, neglect, and exploitation; and

(2) unusual incidents.

(b) An SSLC must provide training to employees who are not
direct care employees on the rights of individuals every two years.

(¢) An SSLC must provide all direct care employees annual
training relevant to their position on the topics outlined in §926.3 of this
chapter (relating to Training for New Employees) and §926.4 of this
chapter (relating to Additional Training for Employees who Provide
Direct Care to Individuals), unless otherwise addressed in this section,
as the topics pertain to SSLC employees.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,

2023.

TRD-202304328

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 438-3049
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CHAPTER 3. LIFE, ACCIDENT, AND HEALTH
INSURANCE AND ANNUITIES

The Texas Department of Insurance (TDI) proposes to amend
§3.3038 in Subchapter S of 28 TAC Chapter 3; §§3.3702 -
3.3705 and 3.3707 - 3.3711 in Subchapter X, Division 1, of 28
TAC Chapter 3; and §§3.3720, 3,3722, and 3.3723 in Subchap-
ter X, Division 2, of 28 TAC Chapter 3. TDI also proposes new
§3.3712 and §3.3713 in Subchapter X, Division 1; proposes to
repeal §3.3725 in Subchapter X, Division 2; and proposes to
amend the title of Subchapter X, Division 2. These sections
concern preferred and exclusive provider benefit plans. Among
other changes, the repeal, amendments, and new sections
implement House Bills 711, 1647, 1696, 2002, and 3359, 88th
Legislature, 2023; Senate Bill 1264, 86th Legislature, 2019;
and Senate Bills 1003 and 2476, 88th Legislature, 2023, and
address the court order in Texas Ass'n of Health Plans v.
Texas Dept. of Insurance, Travis County District Court No.
D-1-GN-18-003846 (October 15, 2020) (TAHP Order), which
invalidated 28 TAC §§3.3708(a), 3.3708(b)(1), 3.3708(b)(3),
3.3725(d), and 11.1611(d).

EXPLANATION. This proposal implements HB 711, which
prohibits anticompetitive contract provisions; HB 1647, which
provides protections for certain clinician-administered drugs; HB
1696, which expands protections for optometrists and therapeu-
tic optometrists in contracts with managed care plans; HB 2002,
which requires insurers to credit certain out-of-network pay-
ments to the enrollee's deductible and maximum out-of-pocket
amounts; HB 3359, which provides extensive network ade-
quacy standards and requirements; SB 1003, which expands
facility-based provider types that must be listed in provider di-
rectories; and SB 2476, which creates new payment standards
and balance billing protections for emergency medical services.

The proposal makes additional amendments in Subchapter S
and throughout Subchapter X. The proposed amendments re-
move payment rules that were invalidated by court order, provide
new payment requirements and protections for preferred and ex-
clusive provider plans consistent with SB 1264, expand excep-
tions to guaranteed renewability requirements, affirm TDI's pro-
hibition on referral requirements, prohibit penalties on insureds
for failure to obtain a preauthorization, restrict misrepresentation
of cost-sharing incentives in advertisements, streamline disclo-
sure requirements for policy terms, require that certain filings
be submitted to TDI via the National Association of Insurance
Commissioners' System for Electronic Rate and Form Filings
(SERFF) instead of email, remove references to a repealed sec-
tion, and revise sections as necessary to conform to changes
in other sections. A proposed amendment revises the title of
Subchapter X, Division 2, to reflect that the division addresses
application, examination, and plan requirements and applies to
both preferred and exclusive provider benefit plans.

HB 3359 applies to policies delivered, issued for delivery, or
renewed on or after September 1, 2024. Insurance Code
§1301.0056 requires TDI to examine network adequacy before
a plan is offered, and Insurance Code §1301.00565 requires
TDI to hold a public hearing before approving a waiver request.
To ensure adequate time for network adequacy reviews and
waiver hearings, TDI will begin reviewing networks according
to the new standards in advance of September 1, 2024. The
proposed rules will apply to annual network adequacy reports
due by April 1, 2024, and any network configuration filings made
after that date. A network that will not be used with any plan
issued or renewed on or after September 1, 2024, will continue

to be subject to the rules in effect at the time the plan was issued
or renewed.

The proposed repeal, amendments, and new sections are de-
scribed in the following paragraphs.

Section 3.3038. Mandatory Guaranteed Renewability Provi-
sions for Individual Hospital, Medical or Surgical Coverage;
Exceptions. The proposed amendments to §3.3038 expand
the exceptions related to guaranteed renewability to permit
coverage under a preferred or exclusive provider benefit plan to
be discontinued or nonrenewed if the insured no longer resides,
lives, or works in the service area of the issuer by removing a
reference to subsection (c) of the section in subsection (a) and
amending subsection (c)(4) to include Insurance Code Chapter
1301 and adding references to the insurer's service area to sub-
sections (c), (e), and (f). These changes implement Insurance
Code §1202.051, which addresses guaranteed renewability,
and §1301.0056, which addresses qualifying examinations for
preferred and exclusive provider benefit plans. As amended
by HB 3359, §1301.0056 provides that an insurer may not
offer a preferred or exclusive provider benefit plan before the
commissioner determines that the network meets the quality
of care and network adequacy standards in Insurance Code
Chapter 1301 or the insurer receives a waiver.

The proposal amends subsection (d) to require insurers to notify
the commissioner of a discontinuance and amend subsection
(h) to clarify requirements for uniform modifications. They also
add a definition of a uniform modification in new subsection (i),
clarify notice requirements by adding new subsection (j), which
states that a notice provided to the commissioner under §3.3038
must be submitted as an informational filing consistent with the
procedures specified in 28 TAC Chapter 3, Subchapter A, and
clarify network filing requirements by adding new subsection (k).

In addition, a proposed amendment to the section title adds a
comma, and another proposed amendment adds a reference
to the title of Insurance Code Chapter 842 in a citation to the
chapter in subsection (c)(4).

Subchapter X. Preferred and Exclusive Provider Plans
Division 1. General Requirements

28 TAC §§3.3702 - 3.2705, 3.3707 - 3.3711, and new 3.3712
and 3.3713

Section 3.3702. Definitions. The proposed amendments to
§3.3702 expand the definition of "facility-based physician"
in subsection (b)(8) by changing the defined term to "facil-
ity-based physician or provider," thereby including non-physician
providers, and by deleting the reference to specific specialists
listed in the current definition, consistent with SB 1003.

An amendment also revises subsection (b)(17) to remove the
definition of "rural area," which is no longer needed with the ad-
dition of new §3.3713, and replace it with a definition for SERFF.

Amendments also add the titles of a cited Insurance Code chap-
ter and cited Insurance Code sections in subsections (a) and
(b)(1), (7), and (10).

Section 3.3703. Contracting Requirements. Proposed amend-
ments to §3.3703 implement HB 711 and HB 1696, respectively,
by adding requirements in new paragraphs (29) and (30) of
subsection (a) that a contract between an insurer and a pre-
ferred provider must comply with Insurance Code §1458.101,
concerning contract requirements, including the prohibitions on
contractual anti-steering, anti-tiering, most favored nation, and
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gag clauses, and Insurance Code Chapter 1451, Subchapter
D, concerning access to optometrists used under managed
care plan, including protections for optometrists and therapeu-
tic optometrists in managed care plans that cover vision or
medical eye care. Amendments also update a reference to
"facility-based physician group" in subsection (a)(26) by adding
the words "or provider" to conform with an amended definition
in §3.3702.

Amendments also clarify language in the section by changing
"assure" to "ensure" in subsection (a); "shall" to "must" in sub-
section (a)(4); "x-ray" to "X-ray" in subsection (a)(5); "therein"
to "in the contract” in subsection (a)(13); "such immunizations
or vaccinations" to "they" and "rules promulgated thereunder" to
"implementing rules" in subsection (a)(17); "e-mail" to "email,"
"pursuant to" to "in accordance with," and "in accordance with"
to "under" in subsection (a)(20); "methodologies" to "methods"
in subsection (a)(20)(A); "pursuant to" to "in accordance with" in
(a)(20)(G)(iii); and "utilized insofar as" to "employed to the ex-
tent" in subsection (b). In addition, proposed amendments add
an apostrophe following the word "days" in subsection (a)(20)(D)
and quotation marks around the words "batch submission" in
subsection (a)(20)(D), remove parenthetical information follow-
ing a citation to Insurance Code §1661.005, add the titles of cited
Insurance Code sections in paragraphs (13), (14), (15), (18),
(25), and (27) of subsection (a) and subsections (b) and (c), and
delete an unnecessary use of the word "the" in a citation to In-
surance Code §1661.005 in subsection (a)(25). Also, a citation
to Insurance Code §1301.0053 is added to subsection (a)(28).

Section 3.3704. Freedom of Choice; Availability of Preferred
Providers. The proposed amendments to §3.3704 remove ref-
erences to §3.3725, which this proposal repeals, and add the
titles of cited Insurance Code sections in subsection (a), includ-
ing in paragraphs (1), (4), (5), (9), and (12). Citations in subsec-
tions (a) and (b) to specific Insurance Code sections are replaced
with broader chapter and subchapter citations. The citation in
subsection (a)(5) to §3.3708 is changed to reflect the proposed
amendment to the section title, and the citation to 28 TAC Chap-
ter 19, Subchapter R in subsection (a)(9) is updated to reflect the
current name of that subchapter. References in subsection (a)
to "basic level of coverage" are updated to clarify that the term
refers to out-of-network coverage.

Amendments in subsection (a)(7) affirm TDI's prohibition on
insurers requiring an insured to select a primary care provider
or obtain a referral before seeking care, and amendments
in subsection (a)(9) prohibit an insurer from penalizing an
insured based solely on a failure to obtain a preauthorization,
as TDI views such practices as unjust under Insurance Code
§1701.055(a)(2). TDI invites comments on amended subsection
(a)(9) as proposed. Also, an amendment in subsection (a)(12)
removes a citation to 28 TAC §3.3725 to reflect the repeal of
that section.

The proposal implements Insurance Code §1458.101(i), as
added by HB 711, by replacing the current subsection (e) with a
new subsection (e) containing provisions that restrict the use of
steering or a tiered network to encourage an insured to obtain
services from a particular provider only to situations in which
the insurer engages in such conduct for the primary benefit of
the insured.

The proposal implements HB 3359 by amending subsection (f)
to add requirements that preferred provider plans comply with
new network adequacy standards, provide sufficient choice and
number of providers, monitor compliance, report material devi-

ations to TDI, and promptly take corrective action. Subsection
(f) is also amended to delete the previous network adequacy
standards and reference to local market adequacy requirements,
consistent with the statutory changes in HB 3359. Subsection (g)
is amended to address requirements if a material deviation from
network adequacy standards occurs. Amendments to subsec-
tion (h) also implement Insurance Code §1301.005(d), as added
by HB 3359, by requiring a service area to be defined in terms of
one or more Texas counties, removing options to define a service
area by ZIP codes or 11 Texas geographic regions, and speci-
fying that a plan may not divide a county into multiple service
areas.

In addition, amendments clarify language in the section by
changing "pursuant to" to "in accordance with" in subsection
(a)(1), "50 percent" to "50%" in subsection (a)(5), "is taken
pursuant to the" to "are taken under" in subsection(a)(9), and
"accord" to "accordance" in subsection (a)(12).

Section 3.3705. Nature of Communications with Insureds;
Readability, Mandatory Disclosure Requirements, and Plan
Designations. The proposed amendments to subsections (l)
and (n) in §3.3705 implement SB 1003 by updating references
to "facility-based physician" and by deleting the related listing of
included specialist categories. Amendments to subsection (l)
also clarify that the applicability of paragraphs (10) and (11) is
consistent with Insurance Code Chapter 1451, Subchapter K.

The amendments modernize and streamline the disclosure re-
quirements, including by shortening the name of the written de-
scription to plan disclosure in subsections (b), (c), and (f); requir-
ing insurers to provide the plan disclosure in any plan promotion
and link to the plan disclosure from the federally required sum-
mary of benefits and coverage in subsection (b); removing the re-
quirement that a plan disclosure follow a specified order and per-
mitting the insurer to use its policy or certificate to provide the dis-
closure in subsection (b); requiring availability via a website ad-
dress instead of a mailing address in subsection (b)(2); requiring
an explanation relating to preauthorization requirements in sub-
section (b)(9); conforming to the waiver disclosure requirements
in HB 3359 in subsections (b)(14) and (m)(1); conforming pre-
scription drug coverage disclosures requirements to §21.3030 in
subsection (b)(4); streamlining network disclosure requirements
in in subsection (b)(12); replacing service area disclosures with
county disclosure to conform with HB 3359 in subsections (b)(13)
and (e)(2); and conforming disclosure requirements concerning
reimbursements of out-of-network claims to proposed changes
in other sections, such as removing disclosure requirements for
preauthorization penalties, consistent with the proposed amend-
ment in §3.3704(a)(9).

Amendments to subsection (c) remove filing requirements for
listings of preferred providers, consistent with the changes in
subsection (b). A reference in subsection (d) to "basic benefits"
is updated to clarify that the term refers to out-of-network cover-
age.

Amendments to subsection (f) replace the preferred and exclu-
sive provider benefit plan notices to reflect balance billing pro-
tections contained in SB 1264 from 2019, to remove outdated
references, and to limit the notice requirements to apply only to
major medical insurance plans.

In recognition of the robust network adequacy requirements con-
tained in HB 3359, amendments remove requirements in sub-
section (n) to notify TDI of provider terminations that do not im-
pact network compliance and requirements in subsections (p)
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and (q) to designate a plan network as an approved or limited
hospital care network.

Amendments to subsection (o) update disclosure of payment
standards for out-of-network services, consistent with the pro-
posed changes in §3.3708. A reference in subsection (d) to "ba-
sic benefits" is updated to clarify that the term refers to out-of-net-
work coverage. Amendments also add the titles of cited Insur-
ance Code sections and update citations in subsection (k) to
§3.3708 and §3.3725 to conform with the amendments and re-
peal in this proposal.

In addition, amendments clarify language in the section by
changing "chapter" to "title" in subsection (a), "address" to
"website address" in subsection (b)(2), and "pursuant to" to
"under" in subsections (b)(14)(B) and (m)(1), Also amendments
to subsections (e), (i), (j), (1), and (n)(5) make changes to sim-
plify the text addressing information on an insurer's website by
removing the words "internet" and "internet-based" and adding
language using the term "website."

Section 3.3707. Waiver Due to Failure to Contract in Local
Markets. The proposed amendments to §3.3707 implement
HB 3359 by updating the requirements for a finding of good
cause for granting a waiver from network adequacy standards,
subject to statutory limits in subsection (a); requiring that a
waiver request include certain information including information
demonstrating a good faith effort to contract (if providers are
available) and describing any exclusivity arrangements or other
external factors impacting the ability of the parties to contract
in subsections (b) and (c); and clarifying the commissioner's
consideration of an access plan for waiver requests in subsec-
tion (c). The proposal specifies in subsections (b) and (c) that
an insurer must use the process and electronic form specified
in §3.3712 to file a waiver request and access plan, which will
enable TDI to publish data on waivers as required by statute.

Additional amendments in subsections (b) and (d) require an in-
surer to use TDI's electronic form to submit the evidence sup-
porting the waiver request and mark the document as confiden-
tial if it contains proprietary information. Required documents
must be submitted in SERFF, which makes filed information pub-
licly available, unless the insurer marks a document as confiden-
tial. Proposed amendments in subsection (d) also remove the
requirement for insurers to send notices of waiver requests to
physicians and providers; instead, TDI will send notices to those
providers in advance of a waiver hearing. Amendments to sub-
section (e) clarify the process for providers to respond to a waiver
request.

An amendment to subsection (h) clarifies that TDI will specify the
one-year period for which the waiver will apply and will post infor-
mation relating to the waiver on its website, and an amendment
to subsection (g) clarifies that an insurer may request to renew
a waiver in conjunction with filing the annual report as required
in §3.3709.

Existing subsections (i)(1) and (2) and (j) are deleted to conform
with the proposed access plan requirements of this section and
filing requirements in §3.3712; references in this section to "local
market access plan" are changed to remove references to local
markets to conform with the changes in HB 3359.

Amendments in the text of existing subsection (k) (which is re-
designated as subsection (j)) and the text of new subsection (k)
update the required processes that an insurer must develop to
facilitate access to covered services, provide insureds with an
option to obtain care without being subject to balance billing, and

ensure that insureds understand what options they have when
no in-network provider is reasonably available.

New subsection (m) replaces previous access plan requirements
with the requirement that insurers submit a general access plan
that will apply in any unforeseen circumstance where an insured
is unable to access in-network care within the network adequacy
standards.

Subsection (n) is deleted, as it is outdated in view of the pro-
posed changes relating to network waivers in this section.

Also, an amendment to subsection (a) corrects an Insurance
Code citation and adds the name of the cited section. In ad-
dition, amendments clarify language in the section by changing
"in accord with" to "consistent with" in subsection (a) and "pur-
suant to" to "in accordance with" in subsections (g)(2) and (i).

Section 3.3708. Payment of Certain Basic Benefit Claims and
Related Disclosures. Proposed amendments to §3.3708 remove
existing subsections (a) and (b), which contain provisions invali-
dated by the TAHP Order and change the section title to replace
"Basic Benefit" with "Out-of-Network" and to delete "and Related
Disclosures." This text is replaced by a new subsection (a) and
(b). New subsection (a) provides payment standards for cer-
tain out-of-network claims and reflect balance billing protections,
consistent with SB 2476 and SB 1264. New subsection (b) pro-
vides consumer protections for network gaps.

The proposal consolidates requirements for preferred and ex-
clusive provider benefit plans by moving some provisions from
§3.3725, which is proposed for repeal, to §3.3708. Subsection
(d) is amended to clarify that exclusive provider benefit plans
are exempt from certain payment requirements for out-of-net-
work services, and references to "basic level of coverage" are
updated to clarify that the term refers to out-of-network cover-
age.

Current subsection (e) is deleted, as it is no longer in effect. It
is replaced by a new subsection (e), which implements HB 2002
by clarifying that an insurer must credit certain direct payments
to nonpreferred providers towards the insured's in-network cost-
sharing maximums.

Existing subsection (f) is deleted because, with the other pro-
posed changes, application of the section should no longer be
limited to exclusive provider plans. The subsection is replaced
by a new subsection (f), which implements HB 1647 by clarifying
that insurers must cover certain clinician-administered drugs at
the in-network benefit level.

Section 3.3709. Annual Network Adequacy Report. Proposed
amendments to subsections (b) and (c) revise the text of the sub-
sections to expand the content to be included in the annual net-
work adequacy report, including requirements for insurer identi-
fying information and information relating to network configura-
tion, facility access, waiver requests and access plans, enrollee
demographics, complaints, and actuarial data. An amendment
to subsection (c)(4) also updates a reference to "basic benefits"
to clarify that the term refers to out-of-network benefits.

Amendments to subsection (d) require that annual network ade-
quacy reports be submitted to TDI via the SERFF system using
the electronic form provided by TDI and remove the option to file
the report via email.

Proposed amendments to subsection (a) restructure the lan-
guage of the section for clarification.
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Section 3.3710. Failure to Provide an Adequate Network. Pro-
posed amendments to subsection (a) clarify the scope of the
commissioner's sanction authority. Additional amendments to
subsection (a) add the titles of cited Insurance Code sections, re-
move references to the term "local market," and change "and/or"
to "and," and amendments to subsections (a) and (b) change
"pursuant to" to "under."

Section 3.3711. Geographic Regions. Proposed amendments
to §3.3711 replace the ZIP code listing with a county listing,
based on the regional map available at www.hhs.texas.gov, con-
sistent with the requirement in HB 3359 that service areas may
not divide a county.

Section 3.3712. Network Configuration Filings. New §3.3712
implements HB 3359 by requiring submission of network con-
figuration information. This information is currently addressed
in §3.3722. Subsections (a) and (b) clarify that network con-
figuration filings must be submitted in SERFF and are required
in connection with a waiver request under §3.3707, an annual
report under §3.3709, or an application or modification under
§3.3722. Subsection (c) specifies that insurers must use TDI's
electronic forms when making network configuration filings and
lists the information that must be included within the forms. The
purposes of these electronic forms are to assist the insurer in
demonstrating compliance with the network adequacy require-
ments contained in HB 3359 and to allow TDI to aggregate and
publish information concerning networks and waivers consistent
with Insurance Code §§1301.0055(a)(3), 1301.00565(g), and
1301.009. Subsection (d) clarifies that the submitted information
is considered public information subject to publication by TDI.

Section 3.3713. County Classifications for Maximum Time and
Distance Standards. New §3.3713 implements Insurance Code
§1301.00553 as added by HB 3359, which specifies that coun-
ties are classified based on determinations made by the fed-
eral Centers for Medicare and Medicaid Services as of March
1, 2023. The new section lists each Texas county according to
its classification as a large metro, metro, micro, or rural county,
or a county with extreme access considerations.

Division 2. Application, Examination, and Plan Requirements
28 TAC §§3.3720, 3.3722, 3.3723, and 3.3725

Section 3.3720. Preferred and Exclusive Provider Benefit Plan
Requirements. The proposed amendments to §3.3720 update
the titles of administrative code sections referenced in the sec-
tion; revise an incorrect citation in the section; remove a refer-
ence to §3.3725, which is repealed by this proposal; add the title
to a citation to the Insurance Code; and change "pursuant to" to
"under."

Section 3.3722. Application for Preferred and Exclusive Provider
Benefit Plan Approval; Qualifying Examination; Network Mod-
ifications. The proposed amendments to §3.3722 implement
HB 3359 by updating network configuration filing requirements
and cross-references to conform to changes made in §§3.3038,
3.3707, 3.3708, and 3.3712, and the repeal of §3.3725. Require-
ments for network modifications are clarified to align with current
practices.

Amendments to subsection (a) clarify that insurers must use the
specified form to file an application for approval of a plan.

An amendment to subsection (b)(4) clarifies the rule text by
changing passive voice to active voice.

Amendments to subsection (c) update references to service ar-
eas to refer to counties, consistent with HB 3359; update a refer-
ence to "medical peer review" to conform to statute; replace the
listing of required network configuration information with a ref-
erence to proposed new §3.3712; replace citations to §3.3725,
which is proposed for repeal; change "pursuant to" to "under";
and add titles to citations to the Insurance Code.

Amendments to subsection (d) clarify that the documents re-
quired for a qualifying examination must include network config-
uration information described in new §3.3712 that demonstrates
network adequacy compliance. Amendments to subsection (d)
also change "pursuant to" to "in accordance with" and "under."

Amendments to subsection (e) add a reference to new §3.3712;
require that for nonrenewals resulting from a service area re-
duction, insurers must comply with §3.3038, as amended in this
proposal; and remove the requirement that insurers must comply
with §3.3724 to receive approval of a service area expansion or
reduction application for certain exclusive provider benefit plans.

Section 3.3723. Examinations. Proposed amendments to
§3.3723 change "pursuant to" to "under" and "in accordance
with" and "in accord with" to "in accordance with"; add the titles
of cited Insurance Code, Administrative Code, and Occupations
Code provisions; and add a citation to new §3.3712.

Section 3.3725. Payment of Certain Out-of-Network Claims.
The proposal repeals §3.3725 to conform with the proposed
amendments to §3.3708 and to remove sections invalidated by
the TAHP Order.

In addition, the proposed amendments include nonsubstantive
editorial and formatting changes to conform the sections to the
agency's current style and to improve the rule's clarity. These
changes appear throughout the amended sections and include
adding headings to cited statutes and rules; removing references
to §3.3725, which is repealed by this proposal; updating cross-
references to other rules; updating terminology, including refer-
ences to access plans, out-of-network level of coverage, and
service areas; nonsubstantive text edits, including removing ex-
traneous words such as "the" from statutory citations; and gram-
matical, punctuational, and format changes to reflect TDI's cur-
rent drafting style and plain language preferences.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Rachel Bowden, director of Regulatory Initiatives in the
Life and Health Division, has determined that during each year of
the first five years the sections as proposed are in effect, there
will be no measurable fiscal impact on state and local govern-
ments as a result of enforcing or administering the proposed sec-
tions, other than that imposed by statute. Ms. Bowden made this
determination because the sections as proposed do not add to
or decrease state revenues or expenditures, and because local
governments are not involved in enforcing or complying with the
proposed sections.

Ms. Bowden does not anticipate any measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the sections as proposed are in effect, Ms. Bow-
den expects that enforcing and administering them will have the
public benefits of ensuring that TDI's rules properly implement
House Bills 711, 1647, 1696, 2002, and 3359, and Senate Bills
1003, 2476, and 1264, and the TAHP Order. The proposed
amendments to §3.3704 will have the public benefit of ensur-
ing that health plan requirements are fair to insureds and that
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the plan provides benefits consistent with how the plan is adver-
tised. The proposed amendments to §3.3705 will have the public
benefit of making it easier for insureds to find information about
the policy terms and conditions, network breadth, and network
waivers. The proposed amendments to §3.3708 will have the
public benefit of ensuring that insureds are protected in any case
where they obtain out-of-network care because they are unable
to reasonably access in-network care. The proposed amend-
ments to §§3.3707, 3.3709, and 3.3711 and new §3.3712 and
§3.3713 will benefit the public by ensuring that TDI collects the
information necessary to thoroughly evaluate network adequacy
and requests for waivers, consistent with new statutory require-
ments. This proposal will ensure that insureds who purchase
preferred and exclusive provider benefit plans are able to access
medically necessary covered services from preferred providers
or through an access plan facilitated by the insurer, without be-
ing subject to extra costs.

Ms. Bowden expects that the sections as proposed will im-
pose an economic cost on persons required to comply with them.
However, some of those costs may be offset by cost savings cre-
ated by amendments to existing rules.

Costs

The proposed amendments to §3.3707 and §3.3709 and new
§3.3712 require insurers to make network filings, including
waiver requests, using SERFF. Since the use of SERFF is not
currently required, the proposed amendments could have a
cost impact on any insurer that currently submits network filings
outside of SERFF. In 2023, SERFF charges a fee of $17.61 for
each filing. TDI is not able to predict how many network filings
will be required when the proposed new and amended sections
become effective, but past experience may be helpful in esti-
mating the potential cost impact. In the past five years, TDI has
not received any network filings for a licensed insurer outside of
SERFF. Therefore, Ms. Bowden estimates that this change in
practice will not have a cost impact on insurers subject to the
proposal. Insurers voluntarily use SERFF because it provides a
cost-effective option for insurers to transmit filings, store infor-
mation, communicate with TDI staff, make information publicly
available, and designate any information that is proprietary or
confidential. Continued acceptance of filings through email
would be less efficient and less technically secure for both TDI
and insurers. The use of SERFF filings helps TDI comply with
Government Code Chapter 552 by facilitating the appropriate
release of information while including the necessary technical
safeguards to protect confidential information.

The proposed amendments to §3.3707 and §3.3709 and new
§3.3712 require insurers to use electronic forms published on
TDI's website to provide the information specified in the pro-
posed rules. Currently, TDI publishes example forms for net-
work filings, which insurers can use if they choose. TDI forms
help insurers make filings that meet all requirements. In imple-
menting HB 3359, the required use of TDI's provider listings form
is necessary to enable TDI to use software that can validate an
insurer's compliance with time and distance standards specified
in Insurance Code §1301.00553. The required use of TDI's net-
work compliance and waiver request form to document network
compliance and summarize network waiver requests and associ-
ated access plans is necessary to enable TDI to confirm compli-
ance with network adequacy standards, compile information on
provider networks and waivers, and publish that information in a
comparable format as required in Insurance Code §1301.0055
and §1301.009. The required use of TDI's attempt to contract

form to document good faith efforts to contract is needed for TDI
to consider waiver requests and evaluate whether good cause
for a waiver is shown. The required use of TDI's annual net-
work adequacy report form to collect annual report information
is needed to help TDI evaluate the impact that any network gaps
and waivers have on insureds and providers. Insurers may face
administrative costs associated with updating internal data sys-
tems to submit network information using TDI's electronic forms.
Some of these costs will be offset by savings. For example, TDI
proposes to remove the requirement for insurers to submit ex-
tensive maps to illustrate distance standards compliance. The
proposed submission requirements may also be less costly to
the extent that they align more closely with federal requirements
for insurers that offer qualified health plans in the individual mar-
ket. While it is not feasible to determine the actual cost of any
employees needed, Ms. Bowden estimates that making the re-
quired filings to comply with HB 3359 using TDI's new required
electronic forms may necessitate:

- between 20 and 80 hours for a computer programmer on a
one-time basis; and

- between 10 and 40 hours for a compliance officer to populate
the forms each time a network filing is made.

Some of these costs are attributable to statute and would be
incurred even if TDI did not require the use of specific forms.
Staff costs may vary depending on the skill level required and
the geographic location where work is done. According to the
Texas Wages and Employment Projections database, which is
developed and maintained by the Texas Workforce Commission
and located at www.texaswages.com/\WWDAWages, the average
hourly wage in Texas is $44.98 for a computer programmer and
$35.31 for a compliance officer.

The proposed amendment to §3.3704(a)(9) prohibits insurers
from penalizing an insured for failure to obtain preauthorization
before accessing medically necessary care. This does not im-
pact contractual requirements with preferred providers related
to preauthorization requirements and does prevent an insurer
from retrospectively reviewing a claim for a service that was not
preauthorized and denying a claim if it fails to meet medical ne-
cessity standards. To the extent that an insurer is currently im-
posing and collecting such penalties, this provision could de-
crease the portion of claims paid by insureds and increase the
portion of claims paid by the insurer. TDI does not have data
available that allows it to estimate how often such penalties are
imposed and invites comment on this issue.

The proposed amendments to §3.3705(b) modify when and how
insurers are required to provide the written description of policy
terms and conditions (plan disclosure) and simplify the informa-
tion that must be included. The proposed amendments allow
insurers to use the federally required summary of benefits and
coverage (SBC) as a method to deliver access to the disclosure.
They also remove the requirement that the plan disclosure be
listed in a particular order and allow insurers to use its policy
or certificate to satisfy the disclosure requirements. Collectively,
this provides significant flexibility for insurers and reduces the
number of separate documents the insurer must produce that
reflect plan-specific information. Ms. Bowden estimates that
the flexibility added in the proposed amendments will save insur-
ers between eight and 24 hours of time for a compliance officer
(earning an average wage of $35.41 per hour in Texas, as cited
previously) for each plan offered.
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The proposed amendments to §3.3707(d) remove the require-
ment for insurers to send a notice to each provider they attempt
to contract with, concurrent with filing a waiver request to TDI.
Ms. Bowden estimates that removing this requirement will save
insurers between eight and 16 hours of time that otherwise would
be needed to send those notices for each network for which
a waiver request is filed. According to the Texas Wages and
Employment Projections database, an Office and Administra-
tive Support worker in Texas earns an average hourly wage of
$20.59.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the sections as
proposed will not have an adverse economic impact on rural
communities, but they may have an adverse economic effect on
small or micro businesses. Rural communities will not be ad-
versely impacted because the rule applies only to insurers. The
cost analysis in the Public Benefit and Cost Note section also ap-
plies to these small or micro businesses. TDI estimates that the
sections as proposed may affect between zero and three small or
micro businesses. This proposal's primary objective is to ensure
that preferred and exclusive provider benefit plans contract with
a sufficient number and type of providers to provide sufficient ac-
cess to all types of covered health care services to all insureds
across the plans' service areas. The proposal also aims to en-
sure that consumers are adequately informed about their rights
and protected from balance billing that may occur if they are un-
able to reasonably access covered health care services within
the network adequacy standards. TDI considered the following
alternatives to minimize any adverse impact on small or micro
businesses while accomplishing the proposal's objectives:

(1) exempting small or micro businesses from the sections as
proposed;

(2) providing additional time for small or micro businesses to
comply; and

(3) exempting small or micro businesses from the proposed re-
quirement to submit network filings in SERFF using TDI's elec-
tronic forms.

After considering Option 1, TDI declined to exempt small or micro
businesses from the sections as proposed because TDI does
not have authority to exempt these businesses from compliance
with the new laws, and the rules as proposed work together to
implement the new laws. Without the guidance and clarification
provided by the proposal, small or micro businesses would have
more difficulty complying with the new statutory requirements.

In regard to Option 2, TDI determined that extending the compli-
ance deadline for small or micro businesses was not supported
by statute. Providing additional time for some businesses and
not others would create an unlevel playing field and provide in-
equitable protections for consumers depending on whether they
enrolled in a plan offered by a small or micro business.

In considering Option 3, TDI determined that exempting small or
micro businesses from requirements to submit network filings in
SERFF and to use TDI forms would create a significant burden
on agency staff to review information submitted in a nonstan-
dard format. Without the standardized format in the TDI forms,
TDI would be unable to publish uniform information on waivers or
would need to do significant manual data entry or manual com-
pliance analysis. In addition, exempting a small or micro busi-
ness from the requirements to submit network filings via SERFF
would require agency staff to maintain a separate process for
handling such filings. To maintain agency records, staff would

have to manually upload multiple types of filings, and all com-
munications related to those filings, into SERFF throughout the
year. These manual processes would strain agency resources
and create opportunities for errors.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does
impose a possible cost on regulated persons. However, no
additional rule amendments are required under Government
Code §2001.0045 because the proposed rule is necessary to
implement legislation. The proposed rule implements SB 1264
from the 86th legislative session and the following bills from the
88th legislative session: House Bills 711, 1647, 1696, 2002, and
3359, and Senate Bills 1003 and 2476. The proposed rule also
includes amendments to reduce the burden or responsibilities
imposed on regulated persons by the rule or decrease their
costs of compliance. TDI has solicited input from regulated
entities and the Centers for Medicare and Medicaid Services to
determine cost-effective methods of compliance that align with
current state and federal regulatory standards and compliance
practices, and TDI has considered such input when drafting this
proposal.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the sections
as proposed are in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will create new regulations;
- will expand, limit, and repeal existing regulations;

- will increase the number of individuals subject to the rule's ap-
plicability; and

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on January 10, 2024. Send your
comments to ChiefClerk@tdi.texas.gov or to the Office of the
Chief Clerk, MC: GC-CCO, Texas Department of Insurance, P.O.
Box 12030, Austin, Texas 78711-2030.

The commissioner of insurance will also consider written and oral
comments on the proposal in a public hearing under Docket No.
2842 at 2:30 p.m., central time, on January 9, 2024, in Room
2.029 of the Barbara Jordan State Office Building, 1601 Con-
gress Avenue, Austin, Texas 78701.

SUBCHAPTER S. MINIMUM STANDARDS
AND BENEFITS AND READABILITY FOR
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INDIVIDUAL ACCIDENT AND HEALTH
INSURANCE POLICIES
28 TAC §3.3038

STATUTORY AUTHORITY. TDI proposes amendments to
§3.3038 under Insurance Code §§1202.051, 1301.0056, and
36.001.

Insurance Code §1202.051 requires the commissioner to adopt
rules necessary to implement the section.

Insurance Code §1301.0056 requires the commissioner to adopt
rules establishing a process for examining a preferred provider
benefit plan before an insurer offers the plan for delivery.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The proposed amend-
ments to §3.3038 implement Insurance Code Chapters 1202
and 1301.

$3.3038.  Mandatory Guaranteed Renewability Provisions for Indi-
vidual Hospital, Medical, or Surgical Coverage, Exceptions.

(a) Except as provided by [subseetion (¢} of] this section,
all individual hospital, medical, or surgical coverage (as defined in
§3.3002(b)(12) of this title (relating to Definitions)) must be renewed
or continued in force at the option of the insured.

(b) Medicare eligibility or entitlement is not a basis for nonre-
newal or termination of individual hospital, medical, or surgical cover-
age; however, such coverage sold to an insured before the insured at-
tains Medicare eligibility may contain a clause that excludes payments
for benefits under the policy to the extent that Medicare pays for such
benefits.

(c) Individual hospital, medical, or surgical coverage may only
be discontinued or nonrenewed based on one or more of the following
circumstances:

(1) the policyholder has failed to pay premiums or contri-
butions in accordance with the terms of the policy, including any time-
liness requirements;

(2) the policyholder has performed an act or practice that
constitutes fraud, or has made an intentional misrepresentation of mate-
rial fact, relating in any way to the policy, including claims for benefits
under the policy;

(3) the insurer is ceasing to offer individual hospital, med-
ical, or surgical coverage under the particular type of policy, or is ceas-
ing to offer any form of individual hospital, medical, or surgical cov-
erage in this state or in the insurer's service area, in accordance with
subsections (d) and (e) of this section;

(4) in regard [regards] only to coverage offered by an is-
suer under Insurance Code Chapter 842, concerning Group Hospital
Service Corporations, or Chapter 1301, concerning Preferred Provider
Benefit Plans, the insured no longer resides, lives, or works in the ser-
vice area of the issuer, or area for which the issuer is authorized to do
business, but only if coverage is terminated uniformly without regard
to any health-status-related factor of covered individuals.

(d) An insurer may elect to discontinue offering a particular
type of individual hospital, medical, or surgical coverage plan in the
individual market only if the insurer:

(1) provides written notice to the commissioner and each
covered individual of the discontinuation before the 90th day preceding
the date of the discontinuation of the coverage;

(2) offers to each covered individual on a guaranteed issue
basis the option to purchase any other individual hospital, medical, or
surgical insurance coverage offered by the insurer at the time of the
discontinuation; and

(3) acts uniformly without regard to any health-status re-
lated factors of a covered individual or dependents of a covered indi-
vidual who may become eligible for the coverage.

(e) An insurer may elect to refuse to renew all individual hos-
pital, medical, or surgical coverage plans delivered or issued for deliv-
ery by the insurer in this state or in the insurer's service area, only if
the insurer:

(1) notifies the commissioner of the election not later than
the 180th day before the date coverage under the first individual hos-
pital, medical, or surgical health benefit plan terminates;

(2) notifies each affected covered individual not later than
the 180th day before the date on which coverage terminates for that
individual; and

(3) acts uniformly without regard to any health-status re-
lated factor of covered individuals or dependents of covered individu-
als who may become eligible for coverage.

(f) An insurer that elects not to renew all individual hospital,
medical, or surgical coverage in Texas or in the insurer's service area
in accordance with subsection (e) of this section may not issue any
such coverage in Texas or in the insurer's service area during the five-
year period beginning on the date of discontinuation of the last such
coverage not renewed.

(g) Nothing in this section prohibits or restricts an insurer's
ability to make changes in premium rates by classes in accordance with
applicable laws and regulations.

(h) Nothing in this section may be interpreted as prohibiting
an insurer from making policy modifications mandated by state law,
or, acting consistently with §3.3040(b) of this title (relating to Prohib-
ited Policy Provisions), from honoring requests from a policyholder for
modifications to an individual policy or offering policy modifications
uniformly to all insureds under a particular policy form, if:[-]

(1) the modification meets the definition of a uniform mod-
ification under subsection (i) of this section; and

(2) the notice describes the uniform modifications and
includes any rate change notice required under Insurance Code
§1201.109, concerning Notice of Rate Increase for Major Medical
Expense Insurance Policy.

(i) For the purposes of this section, a "uniform modification"
is a change to coverage that is made at the time of coverage renewal,
applies uniformly for all insureds covered under the policy form, and
complies with the requirements of 45 CFR §147.106(e) and (f), con-
cerning Guaranteed Renewability of Coverage.

(j) A notice that is required to be provided to the commissioner
under this section must be submitted as an informational filing consis-
tent with the procedures specified in Chapter 3, Subchapter A, of this
title (relating to Submission Requirements for Filings and Departmen-
tal Actions Related to Such Filings).

(k) If a nonrenewal addressed under this section occurs in
connection with a change to the insurer's service area, the insurer
must make network configuration filings consistent with requirements
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in Chapter 3, Subchapter X, of this title (relating to Preferred and
Exclusive Provider Plans).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 21,
2023.

TRD-202304350

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 676-6555

¢ ¢ ¢

SUBCHAPTER X. PREFERRED AND
EXCLUSIVE PROVIDER PLANS

DIVISION 1. GENERAL REQUIREMENTS
28 TAC §§3.3702 - 3.3705, 3.3707 - 3.3713

STATUTORY AUTHORITY. TDI proposes amendments to
§8§3.3702 - 3.3705 and 3.3707 - 3.3711 and new §3.3712
and §3.3713 under Insurance Code §§541.401, 1301.0055,
1301.0056, 1301.007, 1369.057, 1458.004, 1701.060, and
36.001.

Insurance Code §541.401 authorizes the commissioner to
adopt reasonable rules necessary to accomplish the purposes
of Chapter 541.

Insurance Code §1301.0055 requires the commissioner to adopt
network adequacy standards that include requirements set out
in the section.

Insurance Code §1301.0056 requires the commissioner to adopt
rules establishing a process for examining a preferred provider
benefit plan before an insurer offers the plan for delivery.

Insurance Code §1301.007 requires that the commissioner
adopt rules necessary to implement Chapter 1301 and to ensure
reasonable accessibility and availability of preferred provider
services.

Insurance Code §1369.057 authorizes the commissioner to
adopt rules to implement Chapter 1369, Subchapter B.

Insurance Code §1458.004 authorizes the commissioner to
adopt rules to implement Chapter 1458.

Insurance Code §1701.060 authorizes the commissioner to
adopt reasonable rules necessary to implement the purposes
of Chapter 1701.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The proposed amend-
ments to §§3.3702 - 3.3705, 3.3707 - 3.3711, and new §3.3712
and §3.3713 implement Insurance Code Chapters 1301, 1369,
1451, and 1458.

§3.3702.  Definitions.

(a) Words and terms defined in Insurance Code Chapter 1301,
concerning Preferred Provider Benefit Plans, have the same meaning
when used in this subchapter, unless the context clearly indicates oth-
erwise.

(b) The following words and terms, when used in this subchap-
ter, have the following meanings, unless the context clearly indicates
otherwise:

(1) Adverse determination--As defined in Insurance Code
§4201.002(1), concerning Definitions.

(2) Allowed amount--The amount of a billed charge that
an insurer determines to be covered for services provided by a non-
preferred provider. The allowed amount includes both the insurer's
payment and any applicable deductible, copayment, or coinsurance
amounts for which the insured is responsible.

(3) Billed charges--The charges for medical care or health
care services included on a claim submitted by a physician or provider.

(4) Complainant--As defined in §21.2502 of this title (re-
lating to Definitions).

(5) Complaint--As defined in §21.2502 of this title.

(6) Contract holder--An individual who holds an individual
health insurance policy, or an organization that holds a group health
insurance policy.

(7) Facility--As defined in Health and Safety Code
§324.001(7), concerning Definitions.

(8) Facility-based physician or provider--A physician or
health care provider [radielogist; an anesthesiologist; & pathelegist;
an emergency department physician, a neonatologist, or an assistant
surgeon|:

(A) to whom a facility has granted clinical privileges;
and

(B) who provides services to patients of the facility un-
der those clinical privileges.

(9) Health care provider or provider--As defined in Insur-
ance Code §1301.001(1-a).

(10) Health maintenance organization (HMO)--As defined
in Insurance Code §843.002(14), concerning Definitions.

(11) In-network--Medical or health care treatment, ser-
vices, or supplies furnished by a preferred provider, or a claim filed by
a preferred provider for the treatment, services, or supplies.

(12) NCQA--The National Committee for Quality Assur-
ance, which reviews and accredits managed care plans.

(13) Nonpreferred provider--A physician or health care
provider, or an organization of physicians or health care providers,
that does not have a contract with the insurer to provide medical care
or health care on a preferred benefit basis to insureds covered by a
health insurance policy issued by the insurer.

(14)  Out-of-network--Medical or health care treatment ser-
vices, or supplies furnished by a nonpreferred provider, or a claim filed
by a nonpreferred provider for the treatment, services, or supplies.

(15) Pediatric practitioner--A physician or provider with
appropriate education, training, and experience whose practice is lim-
ited to providing medical and health care services to children and young
adults.

(16) Provider network--The collective group of physicians
and health care providers available to an insured under a preferred or
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exclusive provider benefit plan and directly or indirectly contracted
with the insurer of a preferred or exclusive provider benefit plan to
provide medical or health care services to individuals insured under
the plan.

(17) SERFF--The National Association of Insurance
Commissioners (NAIC) System for Electronic Rate and Form Filings.
[Rural area—-]

[(A) a county with a population of 50,000 or less as de-
termined by the United States Census Bureau in the mest recent deeen-
nial eensus report:}
by the United States Census Bureau in the most recent decennial census
report; or}

HE) eany other area designated as rural under rules
adopted by the ; netwithstanding subparagraphs (A) and (B) of this

(18) Urgent care--Medical or health care services provided
in a situation other than an emergency that are typically provided in a
setting such as a physician or individual provider's office or urgent care
center, as a result of an acute injury or illness that is severe or painful
enough to lead a prudent layperson, possessing an average knowledge
of medicine and health, to believe that the person's condition, illness,
or injury is of such a nature that failure to obtain treatment within a
reasonable period of time would result in serious deterioration of the
condition of the person's health.

(19) Utilization review--As defined in Insurance Code
§4201.002(13).

§3.3703. Contracting Requirements.

(a) An insurer marketing a preferred provider benefit plan
must contract with physicians and health care providers to ensure
[assure] that all medical and health care services and items contained
in the package of benefits for which coverage is provided, including
treatment of illnesses and injuries, will be provided under the plan in
a manner that assures both availability and accessibility of adequate
personnel, specialty care, and facilities. Each contract must meet the
following requirements:

(1) A contract between a preferred provider and an insurer
may not restrict a physician or health care provider from contracting
with other insurers, preferred provider plans, preferred provider
networks or organizations, exclusive provider benefit plans, exclusive
provider networks or organizations, health care collaboratives, or
HMOs.

(2) Any term or condition limiting participation on the ba-
sis of quality that is contained in a contract between a preferred provider
and an insurer is required to be consistent with established standards of
care for the profession.

(3) In the case of physicians or practitioners with hospital
or institutional provider privileges who provide a significant portion of
care in a hospital or institutional provider setting, a contract between
a preferred provider and an insurer may contain terms and conditions
that include the possession of practice privileges at preferred hospi-
tals or institutions, except that if no preferred hospital or institution
offers privileges to members of a class of physicians or practitioners,
the contract may not provide that the lack of hospital or institutional
provider privileges may be a basis for denial of participation as a pre-
ferred provider to such physicians or practitioners of that class.

(4) A contract between an insurer and a hospital or insti-
tutional provider must [shalt] not, as a condition of staff membership

or privileges, require a physician or practitioner to enter into a pre-
ferred provider contract. This prohibition does not apply to require-
ments concerning practice conditions other than conditions of mem-
bership or privileges.

(5) A contract between a preferred provider and an insurer
may provide that the preferred provider will not bill the insured for
unnecessary care, if a physician or practitioner panel has determined
the care was unnecessary, but the contract may not require the preferred
provider to pay hospital, institutional, laboratory, X-ray [x-ray], or like
charges resulting from the provision of services lawfully ordered by
a physician or health care provider, even though such service may be
determined to be unnecessary.

(6) A contract between a preferred provider and an insurer
may not:

(A) contain restrictions on the classes of physicians and
practitioners who may refer an insured to another physician or practi-
tioner; or

(B) require a referring physician or practitioner to bear
the expenses of a referral for specialty care in or out of the preferred
provider panel. Savings from cost-effective utilization of health ser-
vices by contracting physicians or health care providers may be shared
with physicians or health care providers in the aggregate.

(7) A contract between a preferred provider and an insurer
may not contain any financial incentives to a physician or a health care
provider which act directly or indirectly as an inducement to limit med-
ically necessary services. This subsection does not prohibit the savings
from cost-effective utilization of health services by contracting physi-
cians or health care providers from being shared with physicians or
health care providers in the aggregate.

(8) An insurer's contract with a physician, physician
group, or practitioner must have a mechanism for the resolution of
complaints initiated by an insured, a physician, physician group,
or practitioner. The mechanism must provide for reasonable due
process, including, in an advisory role only, a review panel selected
as specified in §3.3706(b)(2) of this title (relating to Designation as a
Preferred Provider, Decision to Withhold Designation, Termination of
a Preferred Provider, Review of Process).

(9) A contract between a preferred provider and an insurer
may not require any health care provider, physician, or physician group
to execute hold harmless clauses that shift an insurer's tort liability re-
sulting from acts or omissions of the insurer to the preferred provider.

(10) A contract between a preferred provider and an insurer
must require a preferred provider who is compensated by the insurer on
adiscounted fee basis to agree to bill the insured only on the discounted
fee and not the full charge.

(11) A contract between a preferred provider and an insurer
must require the insurer to comply with all applicable statutes and rules
pertaining to prompt payment of clean claims with respect to payment
to the provider for covered services rendered to insureds.

(12) A contract between a preferred provider and an in-
surer must require the provider to comply with the Insurance Code
§§1301.152 - 1301.154, which relates to Continuity of Care.

(13) A contract between a preferred provider and an insurer
may not prohibit, penalize, permit retaliation against, or terminate the
provider for communicating with any individual listed in [the] Insur-
ance Code §1301.067, concerning Interference with Relationship Be-
tween Patient and Physician or Health Care Provider Prohibited, about
any of the matters set forth in the contract [therein].
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(14) A contract between a preferred provider and an in-
surer conducting, using, or relying upon economic profiling to termi-
nate physicians or health care providers from a plan must require the
insurer to inform the provider of the insurer's obligation to comply with
[the] Insurance Code §1301.058, concerning Economic Profiling.

(15) A contract between a preferred provider and an insurer
that engages in quality assessment is required to disclose in the con-
tract all requirements of [the] Insurance Code §1301.059(b), concern-
ing Quality Assessment.

(16) A contract between a preferred provider and an insurer
may not require a physician to issue an immunization or vaccination
protocol for an immunization or vaccination to be administered to an
insured by a pharmacist.

(17) A contract between a preferred provider and an insurer
may not prohibit a pharmacist from administering immunizations or
vaccinations if they [such immunizations or vaecinations| are adminis-
tered in accordance with the Texas Pharmacy Act, Chapters 551 - 566
and Chapters 568 - 569 of the Occupations Code, and implementing

rules [promulgated thereunder].

(18) A contract between a preferred provider and an insurer
must require a provider that voluntarily terminates the contract to pro-
vide reasonable notice to the insured, and must require the insurer to
provide assistance to the provider as set forth in [the] Insurance Code
§1301.160(b), concerning Notification of Termination of Participation
of Preferred Provider.

(19) A contract between a preferred provider and an insurer
must require written notice to the provider on termination of the con-
tract by the insurer, and in the case of termination of a contract between
an insurer and a physician or practitioner, the notice must include the
provider's right to request a review, as specified in §3.3706(d) of this
title.

(20) A contract between a preferred provider and an in-
surer must include provisions that will entitle the preferred provider
upon request to all information necessary to determine that the pre-
ferred provider is being compensated in accordance with the contract.
A preferred provider may make the request for information by any rea-
sonable and verifiable means. The information must include a level
of detail sufficient to enable a reasonable person with sufficient train-
ing, experience, and competence in claims processing to determine the
payment to be made according to the terms of the contract for covered
services that are rendered to insureds. The insurer may provide the re-
quired information by any reasonable method through which the pre-
ferred provider can access the information, including email [e-mail],
computer disks, paper, or access to an electronic database. Amend-
ments, revisions, or substitutions of any information provided in accor-
dance with [pursuant te] this paragraph are required to be made under
[in aceordanee with| subparagraph (D) of this paragraph. The insurer is
required to provide the fee schedules and other required information by
the 30th day after the date the insurer receives the preferred provider's
request.

(A) This information is required to include a preferred
provider specific summary and explanation of all payment and reim-
bursement methods [methodologies] that will be used to pay claims
submitted by the preferred provider. At a minimum, the information is
required to include:

(i) a fee schedule, including, if applicable, CPT,
HCPCS, ICD-9-CM codes or successor codes, and modifiers:

(1) by which all claims for covered services sub-
mitted by or on behalf of the preferred provider will be calculated and
paid; or

(1l) that pertains to the range of health care ser-
vices reasonably expected to be delivered under the contract by that
preferred provider on a routine basis along with a toll-free number or
electronic address through which the preferred provider may request
the fee schedules applicable to any covered services that the preferred
provider intends to provide to an insured and any other information re-
quired by this paragraph that pertains to the service for which the fee
schedule is being requested if that information has not previously been
provided to the preferred provider;

(ii)  all applicable coding methodologies;

(iii)  all applicable bundling processes, which are re-
quired to be consistent with nationally recognized and generally ac-
cepted bundling edits and logic;

(iv) all applicable downcoding policies;

(v) a description of any other applicable policy or
procedure the insurer may use that affects the payment of specific
claims submitted by or on behalf of the preferred provider, including
recoupment;

(vi) any addenda, schedules, exhibits, or policies
used by the insurer in carrying out the payment of claims submitted by
or on behalf of the preferred provider that are necessary to provide a
reasonable understanding of the information provided under [pursuant
to] this paragraph; and

(vii) the publisher, product name, and version of any
software the insurer uses to determine bundling and unbundling of
claims.

(B) In the case of a reference to source information as
the basis for fee computation that is outside the control of the insurer,
such as state Medicaid or federal Medicare fee schedules, the informa-
tion provided by the insurer is required to clearly identify the source
and explain the procedure by which the preferred provider may readily
access the source electronically, telephonically, or as otherwise agreed
to by the parties.

(C) Nothing in this paragraph may be construed to re-
quire an insurer to provide specific information that would violate any
applicable copyright law or licensing agreement. However, the insurer
is required to supply, in lieu of any information withheld on the basis
of copyright law or licensing agreement, a summary of the information
that will allow a reasonable person with sufficient training, experience,
and competence in claims processing to determine the payment to be
made according to the terms of the contract for covered services that
are rendered to insureds as required by subparagraph (A) of this para-
graph.

(D) No amendment, revision, or substitution of claims
payment procedures or any of the information required to be provided
by this paragraph will be effective as to the preferred provider, unless
the insurer provides at least 90 calendar days' [days] written notice to
the preferred provider identifying with specificity the amendment, re-
vision, or substitution. An insurer may not make retroactive changes
to claims payment procedures or any of the information required to be
provided by this paragraph. Where a contract specifies mutual agree-
ment of the parties as the sole mechanism for requiring amendment,
revision, or substitution of the information required by this paragraph,
the written notice specified in this section does not supersede the re-
quirement for mutual agreement.

(E) Failure to comply with this paragraph constitutes a
violation as set forth in subsection (b) of this section.

(F) This paragraph applies to all contracts entered into
or renewed on or after the effective date of this paragraph. Upon re-
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ceipt of a request, the insurer is required to provide the information
required by subparagraphs (A) - (D) of this paragraph to the preferred
provider by the 30th day after the date the insurer receives the preferred
provider's request.

(G) A preferred provider that receives information un-
der this paragraph:

(i) may not use or disclose the information for any
purpose other than:

(I) the preferred provider's practice manage-
ment;

(1) billing activities;
(III)  other business operations; or

(IV) communications with a governmental
agency involved in the regulation of health care or insurance;

(i) may not use this information to knowingly sub-
mit a claim for payment that does not accurately represent the level,
type, or amount of services that were actually provided to an insured
or to misrepresent any aspect of the services; and

(iii) may not rely upon information provided in ac-
cordance with [pursuant te] this paragraph about a service as a repre-
sentation that an insured is covered for that service under the terms of
the insured's policy or certificate.

(H) A preferred provider that receives information un-
der this paragraph may terminate the contract on or before the 30th day
after the date the preferred provider receives information requested un-
der this paragraph without penalty or discrimination in participation in
other health care products or plans. If a preferred provider chooses
to terminate the contract, the insurer is required to assist the preferred
provider in providing the notice required by paragraph (18) of this sub-
section.

(I) The provisions of this paragraph may not be waived,
voided, or nullified by contract.

(21) An insurer may require a preferred provider to retain
in the preferred provider's records updated information concerning a
patient's other health benefit plan coverage.

(22) Upon request by a preferred provider, an insurer is re-
quired to include a provision in the preferred provider's contract pro-
viding that the insurer and the insurer's clearinghouse may not refuse
to process or pay an electronically submitted clean claim because the
claim is submitted together with or in a batch submission with a claim
that is deficient. As used in this section, the term "batch submission"
[bateh submissien] is a group of electronic claims submitted for pro-
cessing at the same time within a HIPAA standard ASC X12N 837
Transaction Set and identified by a batch control number. This para-
graph applies to a contract entered into or renewed on or after January
1, 2006.

(23) A contract between an insurer and a preferred provider
other than an institutional provider may contain a provision requiring a
referring physician or provider, or a designee, to disclose to the insured:

(A) that the physician, provider, or facility to whom the
insured is being referred might not be a preferred provider; and

(B) if applicable, that the referring physician or
provider has an ownership interest in the facility to which the insured
is being referred.

(24) A contract provision that requires notice as specified
in paragraph (23)(A) of this subsection is required to allow for excep-

tions for emergency care and as necessary to avoid interruption or delay
of medically necessary care and may not limit access to nonpreferred
providers.

(25) A contract between an insurer and a preferred provider
must require the preferred provider to comply with all applicable re-
quirements of [the] Insurance Code §1661.005, concerning Refund of

Overpayment. [(relating to refunds of everpayments from enrollees):]

(26) A contract between an insurer and a facility must re-
quire that the facility give notice to the insurer of the termination of a
contract between the facility and a facility-based physician or provider
group that is a preferred provider for the insurer as soon as reasonably
practicable, but not later than the fifth business day following termina-
tion of the contract.

(27) A contract between an insurer and a preferred provider
must require, except for instances of emergency care as defined un-
der Insurance Code §1301.0053, concerning Exclusive Provider Ben-
efit Plans: Emergency Care and §1301.155(a), concerning Emergency
Care, that a physician or provider referring an insured to a facility for

surgery:

(A) notify the insured of the possibility that out-of-net-
work providers may provide treatment and that the insured can contact
the insurer for more information;

(B) notify the insurer that surgery has been recom-
mended; and

(C) notify the insurer of the facility that has been rec-
ommended for the surgery.

(28) A contract between an insurer and a facility must re-
quire, except for instances of emergency care as defined under Insur-
ance Code §1301.0053 and §1301.155(a), that the facility, when sched-
uling surgery:

(A) notify the insured of the possibility that out-of-net-
work providers may provide treatment and that the insured can contact
the insurer for more information; and

(B) notify the insurer that surgery has been scheduled.
(29) A contract between an insurer and a preferred provider

must comply with Insurance Code §1458.101, concerning Contract Re-
quirements.
(30) A contract between an insurer and a preferred provider

must comply with Insurance Code Chapter 1451, Subchapter D, con-
cerning Access to Optometrists Used Under Managed Care Plan.

(b) In addition to all other contract rights, violations of these
rules will be treated for purposes of complaint and action in accordance
with Insurance Code Chapter 542, Subchapter A, concerning Unfair
Claim Settlement Practices, and the provisions of that subchapter will
be employed to the extent [utilized insefar as] practicable, as it re-
lates to the power of the department, hearings, orders, enforcement,
and penalties.

(c) An insurer may enter into an agreement with a preferred
provider organization, an exclusive provider network, or a health
care collaborative for the purpose of offering a network of preferred
providers, provided that it remains the insurer's responsibility to:

(1) meetthe requirements of Insurance Code Chapter 1301,
concerning Preferred Provider Benefit Plans, and this subchapter;

(2) ensure that the requirements of Insurance Code Chapter
1301 and this subchapter are met; and
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(3) provide all documentation to demonstrate compliance
with all applicable rules on request by the department.

$3.3704. Freedom of Choice; Availability of Preferred Providers.

(a) Fairness requirements. A preferred provider benefit plan is
not considered unjust under Insurance Code Chapter 1701, concerning
Policy Forms [§§1701-002 - 1701.005; 1701051 - 1701.060; 170110+
- 1701103; and 1764451], or to unfairly discriminate under Insur-
ance Code Chapter 542, Subchapter A, concerning Unfair Claim Set-
tlement Practices, or Chapter 544, Subchapter B, concerning Other
General Prohibitions Against Discrimination by Insurers [§§544-051 -
544.054], or to violate [§§1451.001; 1451.053; 1451.054; or 1451101
- 1451127 of the] Insurance Code Chapter 1451, Subchapter A, con-
cerning General Provisions; Subchapter B, concerning Designation of
Practitioners Under Accident and Health Insurance Policy; or Subchap-
ter C, concerning Selection of Practitioners, provided that:

(1) in accordance with [purswant te] Insurance Code
§§1251.005, concerning Payment of Benefits; 1251.006, ¢ onceming
Policy May Not Specify Service Provider; 1301.003, concerning
Preferred Provider Benefit Plans and Exclusive Provider Beneﬁt Plans
Permitted, 1301.006, concerning Availability of and Accessibility to
Health Care Services; 1301.051, concerning Designation as Preferred
Provider; 1301.053, concerning Appeal Relating to Designation as
Preferred Provider; 1301.054, concerning Notice to Practitioners of
Preferred Provider Benefit Plan; 1301.055, concerning Complaint
Resolution; 1301.057 - 1301.062, concerning Termination of Par-
ticipation; Expedited Review Process, Economic Profiling, Quality
Assessment, Compensation on Discounted Fee Basis, Preferred
Provider Networks, and Preferred Provider Contracts Between In-
surers and Podiatrists; 1301.064, concerning Contract Provisions
Relating to Payment of Claims; 1301.065, concerning Shifting of
Insurer's Tort Liability Prohibited; 1301.151, concerning Insured's
Right to Treatment; 1301.156, concerning Payment of Claims to
Insured; and 1301.201, concerning Contracts with and Reimbursement
for Nurse First Assistants, the preferred provider benefit plan does not
require that a service be rendered by a particular hospital, physician,
or practitioner;

(2) insureds are provided with direct and reasonable access
to all classes of physicians and practitioners licensed to treat illnesses
or injuries and to provide services covered by the preferred provider
benefit plan;

(3) insureds have the right to treatment and diagnostic tech-
niques as prescribed by a physician or other health care provider in-
cluded in the preferred provider benefit plan;

(4) insureds have the right to continuity of care as set forth
in [the] Insurance Code §§1301.152 - 1301.154, concerning Continu-
ing Care in General, Continuity of Care, and Obligation for Continuity
of Care of Insurer, respectively;

(5) insureds have the right to emergency care services as set
forth in Insurance Code §1301.0053, concerning Exclusive Provider
Benefit Plans: Emergency Care; and §1301.155, concerning Emer-
gency Care; and §3.3708 of this title (relating to Payment of Certain
Out-of-Network Network [Basie Benefit] Claims and Related Disclosures) [and
§3.3725 of this title (relating to Payment of Certain
Claims)];

(6) the out-of-network (basic) [basie ]level of coverage, ex-
cluding a reasonable difference in deductibles, is not more than 50%
[50 pereent] less than the higher level of coverage, except as provided
under an exclusive provider benefit plan. A reasonable difference in
deductibles is determined considering the benefits of each individual
policy;

(7) the rights of an insured to exercise full freedom of
choice in the selection of a physician or provider, or in the selection of
a preferred provider under an exclusive provider benefit plan, are not
restricted by the insurer, including by requiring an insured to select a
primary care physician or provider or obtain a referral before seeking
care;

(8) if the insurer is issuing other health insurance policies
in the service area that do not provide for the use of preferred providers,
the out-of-network [basie] level of coverage of a plan that is not an ex-
clusive provider benefit plan is reasonably consistent with other health
insurance policies offered by the insurer that do not provide for a dif-
ferent level of coverage for use of a preferred provider;

(9) any actions taken by an insurer engaged in utilization
review under a preferred provider benefit plan [is] are taken under
[pursuant te the] Insurance Code Chapter 4201, concerning Utilization
Review Agents, and Chapter 19, Subchapter R, of this title (relating
to Utilization Reviews for Health Care Provided Under a Health Ben-
efit Plan or Health Insurance Policy [Review Agents]) and the insurer
does not penalize an insured solely on the basis of a failure to obtain a

reauthorization;

(10) a preferred provider benefit plan that is not an exclu-
sive provider benefit plan may provide for a different level of coverage
for use of a nonpreferred provider if the referral is made by a preferred
provider only if full disclosure of the difference is included in the plan
and the written description as required by §3.3705(b) of this title (relat-
ing to Nature of Communications with Insureds; Readability, Manda-
tory Disclosure Requirements, and Plan Designations);

(11) both preferred provider benefits and out-of-network
[basie] level benefits are reasonably available to all insureds within a
designated service area; and

(12) if medically necessary covered services are not
reasonably available through preferred physicians or providers, in-
sureds have the right to receive care from a nonpreferred provider
in accordance [aeeerd] with Insurance Code §1301.005, concerning
Availability of Preferred Providers, and §1301.0052, concerning
Exclusive Provider Benefit Plans: Referrals for Medically Necessary
Services, and §3.3708 [and §3-3725] of this title, as applicable.

(b) Notwithstanding subsection (a)(11) of this section, an ex-
clusive provider benefit plan is not considered unjust under Insurance
Code Chapter 1701 [§§1761.002 - 1701.005; 1761.051 - 17061.060;
1701161 - 1761103, and 1701151]; or to unfairly discriminate un-
der Insurance Code Chapter 542, Subchapter A, or Chapter 544, Sub-
chapter B; [§§544.051 - 544.054;] or to violate Insurance Code Chapter
1451, Subchapter C [§§145+161 - 1451127], provided that:

(1) the exclusive provider benefit plan complies with sub-
section (a)(1) - (10) and (12) of this section; and

(2) for the purposes of subsection (a)(11) of this section, an
exclusive provider benefit plan must only ensure that preferred provider
benefits are reasonably available to all insureds within a designated
service area.

(c) Payment of nonpreferred providers. Payment by the in-
surer must be made for covered services of a nonpreferred provider in
the same prompt and efficient manner as to a preferred provider.

(d) Retaliatory action prohibited. An insurer is prohibited
from engaging in retaliatory action against an insured, including
cancellation of or refusal to renew a policy, because the insured or a
person acting on behalf of the insured has filed a complaint with the
department or the insurer against the insurer or a preferred provider or
has appealed a decision of the insurer.
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(e) Steering and tiering. An insurer may use steering or a tiered
network to encourage an insured to obtain a health care service from a
particular provider without impeding the insured's freedom of choice
under this section only if the insurer engages in that conduct for the
primary benefit of the insured or policyholder, consistent with Insur-
ance Code §1458.101(i), concerning Contract Requirements. For the
purposes of this section:

(1) "steering" refers to offering incentives to encourage en-
rollees to use specific providers;

(2) a "tiered network" refers to a network of preferred
providers in which an insurer assigns preferred providers to tiers
within the network that are associated with different levels of cost

sharing.

fe) Aceessto certain institutional providers: In addition to the
requirements for availability of preferred providers set forth in Insur-
anee Code §1301.005; any insurer offering a preferred provider ben-
efit plan must make a good faith effort to have a mix of for-profit;
nen-profit; and tax-supperted institutional providers under contraet as
preferred providers in the service area to afford all insureds under the
plan freedom of choice in the selection of institutional providers at
which they will receive care, unless the mix is not feasible due to geo-
graphie; economie; or other operational factors: An insurer must give
special consideration to contracting with teaching hospitals and hos-
pitals that provide indigent care or care for uninsured individuals as a

significant percentage of their overall patient load.]

(f) Network requirements.

(1) Each preferred provider benefit plan must include a
health care service delivery network that complies with:

(A) Insurance Code §1301.005;

(B) Insurance Code §1301.0055, concerning Network
Adequacy Standards;

(C) Insurance Code §1301.00553, concerning Max-
imum Travel Time and Distance Standards by Preferred Provider
Type, which applies maximum travel time in minutes and maximum
distance in miles for a county based on the county's classification as
specified in §3.3713 of this title (relating to County Classifications for
Maximum Time and Distance Standards);

(D) Insurance Code §1301.00554, concerning Other
Maximum Distance Standard Requirements; Commissioner Authority;

(E) Insurance Code §1301.00555, concerning Max-
imum Appointment Wait Time Standards, effective for a policy
delivered, issued for delivery, or renewed on or after September 1,
2025; and

(F) Insurance Code §1301.006 [and the local market ad-
equacy requirements described in this section].

(2) Anadequate network must,[:] for each insured residing
in the service area, ensure that all insureds can access at least one pre-
ferred provider and 90% of insureds can access a choice of at least two
preferred providers within the time and distance standards specified in
Insurance Code §1301.00553 and §1301.00554.

(3) To provide a sufficient number of the specified types
of preferred providers with the specialty types listed in Insurance Code
§1301.0055(b)(4), a network must include at least two preferred physi-
cians for each applicable specialty type at each preferred hospital, am-
bulatory surgical center, or freestanding emergency medical care facil-

ity.

[(1) be sufficient, in number, size, and geographic distribu-
tion, to be capable of furnishing the preferred benefit health care ser-
vices covered by the insurance contract within the insurer's designated
service area, taking into account the number of insureds and their char-
acteristies; medical; and health care needs; including the:}
viees:]

H2) include an adequate number of preferred providers
available and aceessible to insureds 24 hours a day; seven days a week;

{(3) include sufficient numbers and classes of preferred
providers to ensure choice; aceess; and quality of ecare aeress the
: 's desi I . 3

H4) include an adequate number of preferred provider
physicians who have admitting privileges at one or more preferred

provider hospitals located within the insurer's designated service area
to make any neeessary hespital admissions:}

[(5) provide for necessary hospital services by contracting
with general; special; and psychiatric hospitals on a preferred benefit
basis within the insurer's designated service area; as applicables]

H6) provide; if eovered; for physieal and eccupational ther-
apy services and chiropractic services by preferred providers that are
available and aceessible within the insurer's designated serviee area:]
sible 24 hours a day, seven days a week, by preferred providers:]
cessible and available as neeessary to ensure that the distance from any
point in the insurer's designated serviee area to a point of serviee is not
ereater than:]

[(A) 30 miles in nonrural areas and 60 miles in rural
IB) 75 miles for specialty care and specialty hospitals;]

[(9) ensure that covered urgent care is available and acces-
tions:]

D) -ensure that preventive health serviees are available
and aceessible from preferred providers:}

HA) within twe menths for a child; or earlier if neces-
serviees; and]

(g) Network monitoring and corrective action. Insurers must
monitor compliance with subsection (f) of this section on an ongoing
basis, taking any needed corrective action as required to ensure that the
network is adequate. Consistent with Insurance Code §1301.0055, an
insurer must report any material deviation from the network adequacy
standards to the department within 30 days of the date the material de-
viation occurred. Unless there are no uncontracted licensed physicians
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or providers within the affected area, or the insurer requests a waiver,
the insurer must take corrective action to ensure that the network is
compliant not later than the 90th day after the date the material devia-
tion occurred.

(h) Service areas. For purposes of this subchapter, a preferred
provider benefit plan may have one or more contiguous or noncontigu-
ous service areas, but may not divide a county. Any [any]| service areas
that are smaller than statewide must be defined in terms of one or more
Texas counties. [ene of the following:]

D ene or more of the H Texas geographie regions desig-
nated in §3:3711 of this title (relating to Geographie Regions):}

[(2) one or more Texas counties; or]
[(3) the first three digits of ZIP Codes in Texas.]

§3.3705.  Nature of Communications with Insureds; Readability,
Mandatory Disclosure Requirements, and Plan Designations.

(a) Readability. All health insurance policies, health benefit
plan certificates, endorsements, amendments, applications, or riders
are required to be written in a readable and understandable format that
meets the requirements of §3.602 of this title [¢hapter] (relating to Plain
Language Requirements).

(b) Plan disclosure. [Piselosure of terms and conditions of the
poliey:] The insurer is required, in any promotion, advertisement, or
enrollment opportunity, [er regaest;] to provide to a current or prospec-
tive group contract holder or a current or prospective insured an accu-
rate written description of the terms and conditions of the policy (plan

(6) out-of-area services and benefits;

(7) an explanation of the insured's financial responsibility
for payment for any premiums, deductibles, copayments, coinsurance,
or other out-of-pocket expenses for noncovered or nonpreferred ser-
vices;

(8) any limitations and exclusions, including the existence
of any drug formulary limitations, and any limitations regarding pre-
existing conditions;

(9) any authorization requirements, including preau-
thorization review, concurrent review, post-service review, and
post-payment review; and an explanation that unless a provider
obtains preauthorization, a claim could be denied if a service is not
medically necessary or appropriate, or if a service is experimental or

investigational; [any penalties or reductions in benefits resulting from
the failure to obtain any required authorizations;]

(10) provisions for continuity of treatment in the event of
termination of a preferred provider's participation in the plan;

(11) asummary of complaint resolution procedures, if any,
and a statement that the insurer is prohibited from retaliating against the
insured because the insured or another person has filed a complaint on
behalf of the insured, or against a physician or provider who, on behalf
of the insured, has reasonably filed a complaint against the insurer or
appealed a decision of the insurer;

(12) the name of the provider network used by the plan, a
link to the online provider listing, and information on [a eurrent st

disclosure) that allows the current or prospective group contract holder
or current or prospective insured to make comparisons and informed
decisions before selecting among health care plans. An insurer may
utilize its policy, certificate, or handbook to satisfy this requirement
provided that the insurer complies with all requirements set forth in this
subsection, including the level of disclosure required. An insurer that is
required by federal law to provide a summary of benefits and coverage
(SBC) must include in the SBC a link to the plan disclosure required
in this subsection. The written plan disclosure [deseription] must be in
a readable and understandable format, by category, and must include a
clear, complete, and accurate description of these items [in the folow-
ing order]:

(1) a statement that the entity providing the coverage is
an insurance company; the name of the insurance company; that, in
the case of a preferred provider benefit plan, the insurance contract
contains preferred provider benefits; and, in the case of an exclusive
provider benefit plan, that the contract only provides benefits for ser-
vices received from preferred providers, except as otherwise noted in
the contract and written description or as otherwise required by law;

(2) a toll-free number, unless exempted by statute or rule,
and website address to enable a current or prospective group contract
holder or a current or prospective insured to obtain additional informa-
tion;

(3) an explanation of the distinction between preferred and
nonpreferred providers;

(4) all covered services and benefits, including payment for
services of a preferred provider and a nonpreferred provider, and, if
prescription drug coverage is included, the name of the formulary used
by the plan, a link to the online formulary, and an explanation regardmg
how a nonelectronic copy may be obtained free of charge; [both generie
and name brand;]

(5) emergency care services and benefits and information
on access to after-hours care;

efpfefeﬂedpreﬂdefsaﬂdeempletedeseﬂpﬂeﬂsef%hepmﬁdernet—
works; i the name; street address; location; telephone number;
and speeialty, if any; of each physician and health care provider; and a
disclosure of whether the preferred provider is aceepting new patients:
Both of these items may be provided electronically; if notice is alse
provided in the disclosure required by this subsection regarding] how

a nonelectronic copy may be obtained free of charge;

(13) the counties included in the plan's service area
[areafs)]; and

(14) information that is updated at least annually regarding
the following network demographics for each county [service area; if
the preferred provider benefit plan is not offered on a statewide serviee
area basis; or for each of the H regions specified in §3-371H of this title
{relating to Geographic Regions); if the plan is offered on a statewide

service area basis|:

(A) the number of insureds in the service area or region;
and

(B) for each provider area of practice and applica-
ble network adequacy standard, [ineluding at a mirnimum ’}ntemal
medicine; practice; pediatrie
obstetries and gyneeology, anesthesiology; , and geﬂeml
surgery;] the number of preferred providers, as well as an indication of
whether an active waiver and access plan [pursuant to] under §3.3707
of this title (relating to Waiver Due to Failure to Contract in Local
Markets) [§3-3709 of this title (relating to Annual Network
Repeort; Aeeess Plan)] applies to the services furnished by that class
of provider in the county [serviee area or region] and how such access
plan may be obtained or viewed, if applicable. [; and]

HE) for hespitals; the number of preferred provider
hespitals in the service area or region; as well as an indication of
whether an active acecess plan pursuant to §3.3709 of this title applies
to hespital services in that service area or region and how the aceess
plan may be obtained or viewed}

PROPOSED RULES December 8, 2023 48 TexReg 7143



ing whether any waivers or local market access plans approved pur-
suant to §3-:3707 of this title (relating to Waiver Due to Eailure to Con-
tract in Local Markets) apply to the plan and that complies with the

A i a waiver or a local market aceess plan applies
to facility serviees or to internal medicine; family or general practice;
pediatric practitioner practice; obstetries and gyneeology, anesthesiol-
ogy; psychiatry; or general surgery serviees; this must be speeifically
noted;]
or county if the preferred provider benefit plan is net offered on a
statewide serviee area basis; and; if by county; the aggregate of coun-
ties is not more than those within a region; or for each of the 11 regions
speeified in §337H of this title Grelating to Geographie Regions); if
the plan is offered on a statewide serviee area basis; and}

HE) the information must identify how to obtain er
view the local market aceess pland

(c) Filing required. A copy of the plan disclosure [written de-
seriptier] required in subsection (b) of this section must be filed with
the department with the initial filing of the preferred provider benefit
plan and within 60 days of any material changes being made in the in-
formation required in subsection (b) of this section. [Submissien of
listings of preferred providers as required in subsection (b)(12) of this
section may be made electronically in a format aceeptable to the de-
partment or by submitting with the filing the Internet website address
provider listings as speeified on the department's website:]

(d) Promotional disclosures required. The preferred provider
benefit plan and all promotional, solicitation, and advertising material
concerning the preferred provider benefit plan must clearly describe the
distinction between preferred and nonpreferred providers. Any illus-
tration of preferred provider benefits must be in close proximity to an
equally prominent description of out-of-network [basie] benefits, ex-
cept in the case of an exclusive provider benefit plan.

(e) Website [Internet website] disclosures. Insurers that main-
tain a [an Internet] website providing information regarding the insurer
or the health insurance policies offered by the insurer for use by current
or prospective insureds or group contract holders must provide on their
website a:

(1) [en internet-based] provider listing for use by current
and prospective insureds and group contract holders;

(2) [an internet-based] listing of the [state fegieﬂ&] coun-
ties [; or three-digit ZIP Cede areas] within the insurer's service area

[areaés}], indicating as approprlate for each [region;] county [er ZIP
Code ares; as applieable;] that the insurer has:

(A) determined that its network meets the network ad-
equacy requirements of this subchapter; or

(B) determined that its network does not meet the net-
work adequacy requirements of this subchapter; and

(3) [an internet-based] listing of the information specified
for disclosure in subsection (b) of this section.

(f) Notice of rights under a network plan required. An insurer
must include the notice specified in Figure: 28 TAC §3.3705(f)(1) for
a preferred provider benefit plan that provides major medical insur-
ance and is not an exclusive provider benefit plan, or Figure: 28 TAC
§3.3705(f)(2) for an exclusive provider benefit plan that provides ma-

jor medical insurance, in all policies, certificates, plan disclosures [ef
poliey terms and eonditions] provided to comply with subsection (b)
of this section, and outlines of coverage in at least 12-point font:

(1) Preferred provider benefit plan notice.
[Figure: 28 TAC §3.
Figure: 28 TAC §3.3705(f)(1)

(2) Exclusive provider benefit plan notice.
[Eigure 28 TAC §3-
Figure 28 TAC §3.3705(f)(2)

(g) Untrue or misleading information prohibited. No insurer,
or agent or representative of an insurer, may cause or permit the use or
distribution of information which is untrue or misleading.

(h) Disclosure concerning access to preferred provider listing.
The insurer must provide notice to all insureds at least annually de-
scribing how the insured may access a current listing of all preferred
providers on a cost-free basis. The notice must include, at a mini-
mum, information concerning how to obtain a nonelectronic copy of
the listing and a telephone number through which insureds may ob-
tain assistance during regular business hours to find available preferred
providers.

(1) Required updates of available provider listings. The in-
surer must ensure that it updates its listing of preferred providers on
its [Internet] website at least once a month, as required by Insurance
Code §1451.505, concerning Physician and Health Care Provider Di-
rectory on Internet Website. The insurer must ensure that it updates all
other electronic or nonelectronic listings of preferred providers made
available to insureds at least every three months.

(j) Annual provision of provider listing required in certain
cases. If no [Internet-based] preferred provider website listing or other
method of identifying current preferred providers is maintained for use
by insureds, the insurer must distribute a current preferred provider
listing to all insureds no less than annually by mail, or by an alternative
method of delivery if an alternative method is agreed to by the insured,
group policyholder on behalf of the group, or certificate holder.

(k) Reliance on provider listing in certain cases. A claim
for services rendered by a nonpreferred provider must be paid in the
same manner as if no preferred provider had been available under
§3.3708(a)(5) [§3-3708(b) - (d)] of this title (relating to Payment of
Certain Out-of-Network [Basie Benefit] Claims [and Related Dis-
elosures]), and the insurer must take responsibility for any balance
bill amount the nonpreferred provider may charge in excess of the
insurer's payment [and §3:3725(d) - () of this title (relating to Payment
of Certain Out-of-Network Claims); as applieable;] if an insured
demonstrates that:

(1) in obtaining services, the insured reasonably relied
upon a statement that a physician or provider was a preferred provider
as specified in:

(A) aprovider listing; or
(B) provider information on the insurer's website;
(2) the provider listing or website information was ob-
tained from the insurer, the insurer's website, or the website of a third

party designated by the insurer to provide such information for use by
its insureds;

(3) the provider listing or website information was ob-
tained not more than 30 days prior to the date of services; and

(4) the provider listing or website information obtained in-
dicates that the provider is a preferred provider within the insurer's net-
work.

48 TexReg 7144 December 8, 2023 Texas Register



(1) Additional listing-specific disclosure requirements. In all
preferred provider listings, including any website [Internet-based)]
postings by the insurer to insureds about preferred providers, the
insurer must comply with the requirements in paragraphs (1) - (11) of
this subsection.

(1) The provider information must include a method for in-
sureds to identify those hospitals that have contractually agreed with
the insurer to facilitate the usage of preferred providers as specified in
subparagraphs (A) and (B) of this paragraph.

(A) The hospital will exercise good-faith efforts to ac-
commodate requests from insureds to utilize preferred providers.

(B) In those instances in which a particular facil-
ity-based physician or provider or physician group is assigned at least
48 hours prior to services being rendered, the hospital will provide the
insured with information that is:

(i) furnished at least 24 hours prior to services being
rendered; and

(ii) sufficient to enable the insured to identify the
physician or physician group with enough specificity to permit the in-
sured to determine, along with preferred provider listings made avail-
able by the insurer, whether the assigned facility-based physician or
provider or physician group is a preferred provider.

(2) The provider information must include a method for in-
sureds to identify, for each preferred provider hospital, the percentage
of'the total dollar amount of claims filed with the insurer by or on behalf
of facility-based physicians that are not under contract with the insurer.
The information must be available by class of facility-based physician,
including radiologists, anesthesiologists, pathologists, emergency de-
partment physicians, and neonatologists [; and assistant surgeons].

(3) In determining the percentages specified in paragraph
(2) of this subsection, an insurer may consider claims filed in a
12-month period designated by the insurer ending not more than 12
months before the date the information specified in paragraph (2) of
this subsection is provided to the insured.

(4) The provider information must indicate whether each
preferred provider is accepting new patients.

(5) The provider information must provide a method by
which insureds may notify the insurer of inaccurate information in the
listing, with specific reference to:

(A) information about the provider's contract status;
and

(B) whether the provider is accepting new patients.

(6) The provider information must provide a method by
which insureds may identify preferred provider facility-based physi-
cians or providers able to provide services at preferred provider facili-
ties, if applicable.

(7) The provider information must be provided in at least
10-point type [font].

(8) The provider information must specifically identify
those facilities at which the insurer has no contracts with a class of
facility-based provider, specifying the applicable provider class.

(9) The provider information must be dated.

(10) Consistent with Insurance Code Chapter 1451, Sub-
chapter K, concerning Health Care Provider Directories, for [Eer] each
health care provider that is a facility included in the listing, the insurer
must:

(A) create separate headings under the facility name
for radiologists, anesthesiologists, anesthesiologist assistants, nurse
anesthetists, nurse midwives, pathologists, emergency department
physicians, neonatologists, physical therapists, occupational thera-
pists, speech-language pathologists, and surgical assistants, except
that a physician or health care provider who is employed by the facility
is not required to be listed [assistant surgeons];

(B) under each heading described by subparagraph
(A) of this paragraph, list each preferred facility-based physician or
provider practicing in the specialty corresponding with that heading;

(C) for the facility and each facility-based physician or
provider described by subparagraph (B) of this paragraph, clearly indi-
cate each health benefit plan issued by the insurer that may provide cov-
erage for the services provided by that facility, physician or provider,
or facility-based physician or provider group;

(D) for each facility-based physician or provider de-
scribed by subparagraph (B) of this paragraph, include the name, street
address, telephone number, and any physician or provider group in
which the facility-based physician or provider practices; and

(E) include the facility in a listing of all facilities and
indicate:

(i) the name of the facility;

(i1) the municipality in which the facility is located
or county in which the facility is located if the facility is in the unin-
corporated area of the county; and

(iii) each health benefit plan issued by the insurer
that may provide coverage for the services provided by the facility.

(11) Consistent with Insurance Code Chapter 1451, Sub-
chapter K, the [The] listing must list each facility-based physician or
provider individually and, if a physician or provider belongs to a physi-
cian or provider group, also as part of the physician or provider group.

(m) Annual policyholder notice concerning use of an [a leeal
market] access plan. An insurer operating a preferred provider ben-
efit plan that relies on an [a leeal market] access plan as specified in
§3.3707 of this title (relating to Waiver Due to Failure to Contract in
Local Markets) must provide notice of this fact to each individual and
group policyholder participating in the plan at policy issuance and at
least 30 days prior to renewal of an existing policy. The notice must
include:

(1) alink to any webpage listing of information on network
waivers and access plans [regions; eounties; or ZIP eodes] made avail-
able under [pursuant to] subsection (¢)(2) of this section;

(2) information on how to obtain or view any [leeal market]
access plan or plans the insurer uses; and

(3) alink to the department's website where the department
posts information relevant to the grant of waivers.

(n) Disclosure of substantial decrease in the availability of cer-
tain preferred providers. An insurer is required to provide notice as
specified in this subsection of a substantial decrease in the availabil-
ity of preferred facility-based physicians or providers at a preferred
provider facility.

(1) A decrease is substantial if:

(A) the contract between the insurer and any facility-
based physician or provider group that comprises 75% or more of the
preferred providers for that specialty at the facility terminates; or
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(B) the contract between the facility and any facility-
based physician or provider group that comprises 75% or more of the
preferred providers for that specialty at the facility terminates, and the
insurer receives notice as required under §3.3703(a)(26) of this title
(relating to Contracting Requirements).

(2) Notwithstanding paragraph (1) of this subsection, no
notice of a substantial decrease is required if the requirements specified
in either subparagraph (A) or (B) of this paragraph are met:

(A) alternative preferred providers of the same spe-
cialty as the physician or provider group that terminates a contract
as specified in paragraph (1) of this subsection are made available to
insureds at the facility so the percentage level of preferred providers
of that specialty at the facility is returned to a level equal to or greater
than the percentage level that was available prior to the substantial
decrease; or

(B) the insurer determines [provides to the department;
by email to meqa@tdi-texas-gov; a certification of the insurer's deter-

mination| that the termination of the provider contract has not caused
the preferred provider service delivery network for any plan supported
by the network to be noncompliant with the adequacy standards spec-
ified in §3.3704 of this title (relating to Freedom of Choice; Availabil-
ity of Preferred Providers)[;] as those standards apply to the applicable
provider specialty.

(3) An insurer must prominently post notice of any con-
tract termination specified in paragraph (1)(A) or (B) of this subsection
and the resulting decrease in availability of preferred providers on the
portion of the insurer's website where its provider listing is available to
insureds.

(4) Notice of any contract termination specified in para-
graph (1)(A) or (B) of this subsection and of the decrease in availability
of providers must be maintained on the insurer's website until the ear-
lier of:

(A) the date on which adequate preferred providers of
the same specialty become available to insureds at the facility at the
percentage level specified in paragraph (2)(A) of this subsection; or

(B) six months from the date that the insurer initially
posts the notice.[; o]

HE) the date on which the insurer provides to the de-
partment; by email to meqa@tditexas.gov; a certification as speeified
nation that the termination of provider contract does not cause noncom-

(5) An insurer must post notice as specified in paragraph
(3) of this subsection and update its website [Internet-based] preferred
provider listing as soon as practicable and in no case later than two
business days after:

(A) the effective date of the contract termination as
specified in paragraph (1)(A) of this subsection; or

(B) the later of:

(i) the date on which an insurer receives notice of a
contract termination as specified in paragraph (1)(B) of this subsection;
or

(ii) the effective date of the contract termination as
specified in paragraph (1)(B) of this subsection.

(o) Disclosures concerning reimbursement of out-of-network
services. An insurer must make disclosures in all insurance policies,

certificates, and outlines of coverage concerning the reimbursement of
out-of-network services as specified in this subsection.

(1) An insurer must disclose how reimbursements of non-
preferred providers will be determined.

(2) An insurer must disclose how the plan will cover out-
of-network services received when medically necessary covered ser-
vices are not reasonably available through a preferred provider, consis-
tent with §3.3708 of this title and how an enrollee can obtain assistance
with accessing care in these circumstances, consistent with §3.3707(k)
of this title.

f2) Except in an exclusive provider benefit plan; if an in-
surer reimburses nonpreferred providers based direetly or indireetly on
data regarding usual; customary, or reasonable charges by providers;
in determining reimbursements; and the existence of any reduction
that will be applied in determining the reimbursement to nonpreferred
providers.]

(3) Except in an exclusive provider benefit plan, if an in-
surer bases reimbursement of nonpreferred providers on any amount
other than full billed charges, the insurer must:

(A) disclose that the insurer's reimbursement of claims
for nonpreferred providers may be less than the billed charge for the
service;

(B) disclose that the insured may be liable to the non-
preferred provider for any amounts not paid by the insurer, unless bal-
ance billing protections apply, as specified in §3.3708(a)(1) - (4) of this
title;

(C) provide a description of the methodology by which
the reimbursement amount for nonpreferred providers is calculated;
and

(D) provide to insureds a method to obtain a real-time
estimate of the amount of reimbursement that will be paid to a nonpre-
ferred provider for a particular service.

Hp) Plan designations: A preferred provider benefit plan that
utilizes a preferred provider service delivery network that complies
with the network adequaey requirements for hospitals under §3-3704
Lfapfefeﬁedpmﬂderbeﬂeﬁtp%aﬂuﬂhzesapfefeﬁedp%dersemee
delivery network that does not comply with the network adequaey re-
quirements for hospitals speeified in §3.3704 of this title; the insurer
is required to diselose that the plan has a 'Limited Hospital Care Net-
work™:}

network]
g TLess of status as an AHCN- If a preferred provider benefit
D netify the department in writing concerning such
change in status as speeified on the department's website:}
H2) eease marketing the plan as an AHCN; and]
of renewal}
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$3.3707.  Waiver Due to Failure to Contract in Local Markets.
(a) Consistent [Ia aeeord] with Insurance Code
§1301.0055(a)(3), concerning Network Adequacy Standards

(C) for each provider or physician contacted, a descrip-
tion of the best offer of reimbursement rates made by the issuer, com-
puted by describing the rate for each service for which a contract was

[§13061.:0055(3)], where necessary to avoid a violation of the network
adequacy requirements of §3.3704 of this title (relating to Freedom
of Choice; Availability of Preferred Providers) in a county [pertien
of the state] that the insurer wishes to include in its service area, an
insurer may apply for a waiver from one or more of the network
adequacy requirements in §3.3704(f) of this title. After considering
all pertinent evidence in a public hearing under Insurance Code
§1301.00565, concerning Public Hearing on Network Adequacy

offered as a percent of:

(i) the Medicare rates for those services that applied
at the time the contract was attempted and providing an average of the
rates as a percent of the Medicare rate (e.g., rates offered were 135%
of the Medicare rate); and

(ii) the insurer's average contracted rate with pre-
ferred providers in a similar geographic area for those services and

Standards Waivers, the [The] commissioner may grant the waiver if
the requestor shows [there is] good cause based on one or more of the
criteria specified in this subsection and subject to the limits on waivers
provided in Insurance Code §1301.0055(a)(5). The commissioner
may deny a waiver request if good cause is not shown and may impose
reasonable conditions on the grant of the waiver. The commissioner
may find good cause to grant the waiver if the insurer demonstrates
that [providers or physicians necessary for an adequate local market
network]:

(1) there is an insufficient number of uncontracted physi-
cians or health care providers in the area to meet the specific standard
for a county in a service area; [are not available to eontraet;] or

(2) physicians or health care providers necessary for an ad-
equate network have refused to contract with the insurer on any terms
or on terms that are reasonable.

(b) An insurer seeking a waiver under subsection (a) of this
section must submit waiver and access plan information required under
§3.3712(c) of this title (related to Network Configuration Filings) and
information justifying the waiver request as specified in this subsection
using the attempt to contract form available at www.tdi.texas.gov. An

providing an average of the rates as a percent of the average contracted
rate (e.g., rates offered were 108% of the average contracted rate);

(D) [€©)] a description of any reason each provider or
physician gave for refusing to contract with the insurer, including in-
formation on any exclusivity arrangement or other external factors that
affect the ability of the parties to contract;
the insurer anticipates will result from using a loeal market aceess plan

(E) adescription of all steps the insurer will take to at-
tempt to improve its network to make future requests to renew the
waiver unnecessary;|-]

(F) a description of the source or sources the insurer
uses to identify physicians and providers that are available in the ser-
vice area, and how often the insurer monitors these sources for new
physicians and providers entering the service area; and

(G) a description of the insurer's policies and proce-
dures for reaching out to available physicians and providers, including

insurer must submit the network compliance and waiver request form

how many attempts the insurer makes and if different policies and pro-

and the attempt to contract form to the department using SERFF or an-

cedures apply for different specialty types.

other electronic method that is acceptable to the department. For each
waiver requested with respect to a type of physician or provider in a
given county, the insurer must provide [At & minimum; each waiver an
insurer requests must inelude] either the information specified by para-
graph (1) of this subsection or the information specified by paragraph
(2) of this subsection, as appropriate.

(1) If providers or physicians are available within the rele-
vant service area for the covered service or services for which the in-
surer requests a waiver, the insurer's request for waiver must include,
within the attempt to contract form:

(A) alist of the providers or physicians within the rel-
evant service area that the insurer attempted to contract with, identi-
fied by name and specialty or facility type, and including the physician
or provider's address and county; national provider identifier, contact
name, email, and phone number; and for facility-based physicians or
providers, the group name and associated facility;

(B) adescription of how and when the insurer last con-
tacted each provider or physician that demonstrates that the insurer

(2) Ifaninsufficient number of [re] providers or physicians
is [are] available within the relevant service area for the covered service
or services for which the insurer requests a waiver, the insurer's request
for waiver must state this fact.

(c) At the same time an insurer files a request for waiver or a
request to renew a waiver, it must file an [a loeal market] access plan,
[as speeified in subseetion (i) of this seetien;] to be taken into considera-
tion by the commissioner in deciding whether to grant or deny a waiver
request, subject to Insurance Code §1301.00566, concerning Effect of
Network Adequacy Standards Waiver on Balance Billing Prohibitions.
The insurer must:

(1) develop access plan procedures consistent with subsec-
tion (j) of this section; and

(2) file the access plan as required in §3.3712(c)(2)(E)(iii)
of this title.

(d) If the insurer believes that the information provided un-
der subsection (b) of this section in the attempt to contract form in-

made a good faith effort to contract, including:

(i) in the case of a waiver that is being requested
more than two consecutive times for the same network adequacy stan-
dard in the same county, evidence that the insurer made multiple good
faith attempts during each of the prior consecutive waiver periods;

(i) in the case of a waiver that is being requested

cludes proprietary information that is confidential and not subject to
disclosure as public information under Government Code Chapter 552,
concerning Public Information, the insurer must mark the document
as confidential in SERFF. If the insurer marks the document as confi-
dential, it must include in the filing an explanation of which informa-
tion contained in the document is proprietary, and which information
is not. However, consistent with Insurance Code 1301.00565(g), cer-

more than four times within a 21-year period for the same network

tain information is subject to release regardless of marking, and the

adequacy standard in the same county, evidence that the insurer has

department may publish or otherwise release such information. The

been unable to remedy the issue through good faith efforts;

insurer is not permitted to mark the entire filing as confidential. When
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scheduling a hearing related to a waiver request, the department will
send a notice of the hearing to any provider or physician named in
the waiver request. [An insurer seeking a waiver under subsection (a)
of this section must electronically file the request with the department
at the Office of the Chict Clerk through the following cmail address:
chiefelerk(@tdi-texas.gov. The insurer must also submit a copy of the
request to any provider or physician named in the waiver request at
the same time the insurer files the request with the department, but is
permitted to redact information from the copy where provision of the
information to the provider or physician would violate state or federal
law- The insurer may use any reasonable means to submit the eopy
of the request to the provider or physieian- The insurer must maintain
proof of the submission and include a copy of the redacted version with
the waiver request submitted to the department:]

(e) Any provider or physician may elect to provide a response
to an insurer's request for waiver by sending an email to network-
waivers@tdi.texas.gov within 15 days after receiving notice from the
department. [filing the response within 30 days after the insurer files
the request with the department.| The response, if filed, must indicate
whether the provider or physician consents to being identified at a hear-
ing related to the waiver request and may include evidence that is per-
tinent to the waiver request for the commissioner's consideration. [be
filed at the same address speeified in subsection (d) of this section for
filing the request for waiver.]

(f) If the department grants a waiver under subsection (a) of
this section, the department will post on the department's website in-
formation relevant to the grant of a waiver, consistent with Insurance

Code §1301.0055(a)(3). [ineluding:]
[(h) the name of the preferred provider benefit plan for
[(3) the affected service area.]

(g) Aninsurer may apply for renewal of a waiver described in
subsection (a) of this section annually.

(1) Application for renewal of a waiver must be filed in
the manner described in subsection (d) of this section and submitted
at the time the insurer files its annual report under §3.3709 of this title
(relating to Annual Network Adequacy Report). [at least 30 days prier
to the anniversary of the department's grant of waiver:|

(2) At the same time the insurer files an application for re-
newal of a waiver, the insurer must develop and file any applicable
[tecal market] access plan the insurer uses in accordance with [pursuant
te] the waiver, in the manner specified by subsection (c) [()(2)] of this
section.

3 A waiver granted by the department will remain in ef-
feet unless the insurer fails to timely file an annual application for re-
newal of the waiver or the department denies the application for re-
newal.]|

(h) When granting a waiver, the department will specify the

loeal market] access plan within 30 days of the date on which the net-
work becomes noncompliant and, within 90 days of the date on which
the network becomes noncompliant, apply for a waiver in accordance
with [pursuant to] subsection (a) of this section requesting that the de-
partment approve the continued use of the [loeal market] access plan.

HH The local market aceess plan must contain all the in-
2) The insurer must file the local market acecess plan with
the department by email at: meqa@tditexas-gov or through the Na-
[(G) A local market access plan required under subsection (i)
HH the geographic area within the service area in which a
in §3-3704 of this title; including a specification of the elass of provider
that is net suffietently availables}
f2) a map, with key and seale; that identifies the geo-
physieians; or providers are not available:}
H3) the reason(s) that the preferred provider network does
not meet the adequaey requirements speeified in §3-3704 of this title;}

f4) procedures that the insurer will utilize to assist in-
sureds in obtaining medically necessary services when no preferred
provider is rcasonably available, including procedures to coordinate
care to limit the likelihood of balance billing; and]

5) procedures detailing how out-of-network benefit
elaims will be handled when no preferred or otherwise contracted
Claims and Related Disclosures) and §3.3725 of this title (relating to

(G) [E9] An insurer must establish and implement documented
procedures, as specified in this subsection, for use in all service ar-
eas for which an [a leeal market] access plan is submitted, as required
by subsections (c), (i), or (m) of this section. These procedures must
be made available to the department upon request. When a preferred
provider is not available within the network adequacy standards under
§3.3704(f) of this title (relating to Freedom of Choice; Availability of
Preferred Providers) to provide a medically necessary covered service,
the insurer must use a documented procedure to:

HH The insurer must utilize a documented procedure to:}

(1) [€A)] identify requests for preauthorization of services
for insureds that are likely to require the rendition of services by physi-
cians or providers that do not have a contract with the insurer;

(2) upon request by an insured or an individual acting on
behalf of an insured, and within the time appropriate to the circum-

one-year period for which the waiver will apply. A waiver will expire
at the end of the period specified by the department unless the insurer

stances relating to the delivery of the services and the condition of the
patient but in no event to exceed five business days, approve a network

requests [ene year after the date the department granted it if an insurer
fails to timely request] a renewal under subsection (g) of this section
and [er ] the department approves [denies] the insurer's request for
renewal.

(i) Ifthe status of a network utilized in any preferred provider
benefit plan changes so that the health benefit plan no longer complies
with the network adequacy requirements specified in §3.3704 of this ti-
tle for a specific county [serviee area], the insurer must establish an [a

gap exception and facilitate access to care by recommending at least
one physician or provider that:

(A) has expertise in the necessary specialty;

(B) is reasonably available considering the medical
condition and location of the insured; and

(C) the insured may choose to use without being liable
for any amount charged by the physician or provider that exceeds the
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insured's cost-sharing responsibilities under the preferred provider ben-

provider is reasonably available, an insurer must pay the claim at the

efit level;

(3) [B)] furnish to insureds, prior to the services being ren-
dered, an explanation of their rights, consistent with §3.3708(b)(1)(B)
of this title (relating to Payment of Certain Out-of-Network Claims);
[estimate of the amount the insurer will pay the physician or provider;
and|

(4) [€©)] except when a provider is prohibited from balance
billing, as specified in §3.3708(a)(1) - (4) of this title [in the ease of
an exclusive provider benefit plan], notify insureds that they may be
liable for any amounts charged by the physician or provider that are
more than the insurer's reimbursement rate, unless the insured uses a

preferred level of coverage, including with respect to any applicable
copay, coinsurance, deductible, or maximum out-of-pocket amount.
The insurer must pay the claim according to the following payment
standards:

(1) for emergency care and post-emergency stabiliza-
tion care, the applicable payment standards are under §1301.0053,
concerning Exclusive Provider Benefit Plans: Emergency Care; and
§1301.155, concerning Emergency Care;

(2) for certain care provided in a health care facility, the
applicable payment standards are under §1301.164, concerning Out-
of-Network Facility-Based Providers;

provider recommended by the insurer [ret paid in full by the insurer].
{2y The insurer must utilize a documented procedure to:}

(5) [€A)] identify claims filed by nonpreferred providers in
instances in which no preferred provider was [reasenably] available to
the insured; and

(6) [(B)] make initial and, if required, subsequent payment
of the claims in the manner required by this subchapter.

(k) For the purposes of paragraph (j)(2) of this section, a net-
work gap exception means an insurer's approval for an insured to re-
ceive care from a nonpreferred provider under the preferred provider
benefit level because access to care through a preferred provider is not
available within network adequacy standards. When facilitating care as
required under paragraph (j)(2) of this section, a recommended physi-
cian or provider is reasonably available if they are:

(1) a nonpreferred provider within the network adequacy

(3) for certain diagnostic imaging or laboratory services
performed in connection with care provided by a preferred provider, the
applicable payment standards are under §1301.165, concerning Out-of-
Network Diagnostic Imaging Provider or Laboratory Service Provider;

(4) until August 31, 2025, for certain services and trans-
ports provided by an emergency medical services provider, other than
air ambulance, the applicable payment standards are under §1301.166,
concerning Out-of-Network Emergency Medical Services Provider;
and

(5) for services provided by a nonpreferred provider when
a preferred provider is not available within the network adequacy stan-
dards established in §3.3704(f) of this title (relating to Freedom of
Choice; Availability of Preferred Providers), the applicable payment
standards are under Insurance Code §1301.005, concerning Availabil-
ity of Preferred Providers; Service Area Limitations, and Insurance
Code §1301.0052, concerning Exclusive Provider Benefit Plans: Re-

standards in §3.3704(f) of this title; or

(2) apreferred or nonpreferred provider outside of the net-
work adequacy standards in §3.3704(f) of this title, only if the distance
to reach the recommended physician or provider is not more than 15%
farther than the distance to reach the nearest available physician or
provider.

()  An [A leeal market] access plan may include a process for
negotiating with a nonpreferred provider prior to services being ren-
dered, when feasible.

(m) Asacontingency, and to protect insureds from any unfore-
seen circumstance in which an insured is unable to reasonably access
covered health care services within the network adequacy standards
provided in §3.3704 of this title, an insurer must submit an access plan
that applies broadly to all counties within the service area and all types
of physicians and providers, and includes the information specified in

ferrals for Medically Necessary Services.
tions (b) and () of this section when a preferred provider is not rea-
sonably available to an insured and services are instead rendered by 2
nonpreferred provider; inclading eireumstances:}

fH requiring emergency cares}
and]

f3) when a nonpreferred provider's services were pre-ap-
proved or preauthorized based upon the unavailability of a preferred
provider]

(b) If medically necessary covered services are not available
through a preferred provider within the network adequacy standards

§3.3712(c)(2)(E)(iii) of this title.

[(m) An insurer must submit a local market access plan estab-
lished pursuant to this section as a part of the annual report on network
adequacy required under §3:3709 of this title (relating to Annual Net-
work Adequacy Report)-}

. [(n) Aniﬂsuferthatisgmn{edawaﬁ!er&ﬁdeﬁhisseeﬁeﬁeeﬂ-

ignate such plan as having a "Limited Hespﬁal Care Network"}
$3.3708.  Payment of Certain Qut-of-Network [Basiec Benefit] Claims
[and Related Disclosures].

(a) For an out-of-network claim for which the insured is
protected from balance billing under Insurance Code Chapter 1301,
concerning Preferred Provider Benefit Plans, or when no preferred

under §3.3704(f) of this title (relating to Network Requirements) and
the services are not subject to subsection (a)(1) - (4) of this section, the
insurer must:

(1) for a preferred or exclusive provider benefit plan:

(A) facilitate the insured's access to care consistent with
the access plan and documented plan procedures specified in §3.3707(j)
of this title (relating to Waiver Due to Failure to Contract in Local Mar-
kets); and

(B) inform the insured that:

(i) the out-of-network care the insured receives for
the identified services will be covered under the preferred level of cov-
erage with respect to any applicable cost-sharing and will not be subject
to any service area limitation;

(ii) _the insured can choose to use a physician or
provider recommended by the insurer without being responsible for an
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amount in excess of the cost sharing under the plan, or an alternative
nonpreferred provider chosen by the insured, with the understanding

(1) identify the average discounted rate paid by the insurer
to a given type of preferred provider for a covered service or supply;

that the insured will be responsible for any balance bill amount the
alternative nonpreferred provider may charge in excess of the insurer's
reimbursement rate; and

(iii)  the amount the insurer will reimburse for the an-
ticipated services.

(2) for an exclusive provider plan:

(A) process a referral to a nonpreferred provider within
the time appropriate to the circumstances relating to the delivery of the

(2) obtain a covered service or supply from a nonpreferred
provider; and

(3) claim a credit, under the preferred level of coverage,
toward the insured's deductible and annual maximum out-of-pocket
amount, for the amount paid by the insured to the nonpreferred
provider, if:

(A) the amount the insured paid to the nonpreferred
provider is less than the insurer's average discounted rate;

services and the condition of the patient, but in no event to exceed five
business days after receipt of reasonably requested documentation; and

(B) provide for a review by a physician or provider with
expertise in the same specialty as or a specialty similar to the type of
physician or provider to whom a referral is requested under subpara-
graph (A) of this paragraph before the insurer may deny the referral,;

by When services are rendered to an insured by a nonpre-

(1) pay the claim, at a minimum, at the usual or custon-
ary charge for the serviee; less any patient coinsurance; eopayment; or

oduetib] bili ler the plan:]

H2) pay the elaim at the preferred benefit coinsurance
level; and]

{3 in addition to any ameunts that would have been ered-
ited had the provider been a preferred provider; eredit any out-of-pocket
amounts shown by the insured to have been actually paid to the non-
preferred provider for charges for covered services that were above and
beyond the allowed amount toward the insured's deductible and annual
out-of-pocket maximum applicable to in-network serviees}

(c) Reimbursements of all nonpreferred providers for services
that are covered under the health insurance policy are required to be
calculated pursuant to an appropriate methodology that:

HH ifbased upon usual; reasonable; or customary charges;
termining the customary billed charge for a service and that fairly and
accurately refleets market rates; including geographie differences in
costs:]

(1) [€)] if based on claims data, is based upon sufficient
data to constitute a representative and statistically valid sample;

(2) [63)] is updated no less than once per year;

(3) [#4)] does not use data that is more than three years old;
and

(4) [€5)] is consistent with nationally recognized and gen-
erally accepted bundling edits and logic.

(d) Except for an exclusive provider benefit plan, an [An] in-
surer is required to pay all covered out-of-network [basie] benefits for
services obtained from health care providers or physicians at least at
the plan's out-of-network [basie] benefit level of coverage, regardless
of whether the service is provided within the designated service area
for the plan. Provision of services by health care providers or physi-
cians outside the designated service area for the plan must [shall] not
be a basis for denial of a claim.

(e) Consistent with Insurance Code §1301.140, concerning
Out-of-Pocket Expense Credit, an insurer must establish a procedure
by which an insured may:

(B) the insurer has not paid a claim for the service or
supply; and

(C) the insured submits the documentation identified by
the insurer, according to the process set forth on the insurer's website
and in the insured's certificate of insurance.

fte) When services are rendered to an insured by a nenpre-
ence between the allowed amount and the billed charge is at least $500,
the insurer must inclade a notice on the applicable explanation of bene-
fits that the insured may have the right to request mediation of the elaim
of an unecontracted facility-based provider under Insuranee Code Chap-
ter 1467 and may obtain mere information at www.tditexas.gov/icon-
sumer/cpmmediation-html. -An insurer is not in vielation of this sub-
section if it provides the required notice in conneetion with €laims that
afeﬂetehg}biefermedi&ﬁeﬁ In this paragraph; “facility-based physi-

cian" has the meaning given to it by §21.5003(6) of this title (relating
to Definitions).]

(f) _An insurer must cover a clinician-administered drug under
the preferred level of coverage if it meets the criteria under Insurance
Code §1369.764, concerning Certain Limitations on Coverage of Clin-
ician-Administered Drugs Prohibited, even if it is dispensed by a non-
preferred provider.

15 This seetion does not apply to an exelusive provider ben-
efit plan]
$3.3709.  Annual Network Adequacy Report.

(a) Network adequacy report required. On [An insurer must
file a network adequacy report with the department on] or before April
1 of each year and prior to marketing any plan in a new service area, an
insurer must submit a network adequacy report for each network to be
used with a preferred or exclusive provider benefit plan. The network
adequacy report must be submitted to the department using SERFF or
another electronic method that is acceptable to the department.

(b) General content of report. The report required in subsec-
tion (a) of this section must specify:

(1) the insurer's name, National Association of Insurance
Commissioners number, network name, and network ID;

(2) the network configuration information specified in
§3.3712 of this title (relating to Network Configuration Filings);

[(1) the trade name of each preferred provider benefit plan
in whieh insureds eurrently participate}:

[(2) the applicable scrvice arca of cach plan; and]

(3) whether the preferred provider service delivery net-
work supporting each plan is adequate under the standards in §3.3704
of this title (relating to Freedom of Choice; Availability of Preferred
Providers); and[-]
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(4) if applicable, the waiver request and access plan infor-
mation as specified in §3.3707 of this title (relating to Waiver Due to
Failure to Contract in Local Markets).

(c) Additional content applicable only to annual reports. As
part of the annual report on network adequacy, each insurer must pro-
vide additional demographic data as specified in paragraphs (1) - (7)
[€6)] of this subsection for the previous calendar year. The data must
be reported on the basis of each of the geographic regions specified in
§3.3711 of this title (relating to Geographic Regions). If none of the
insurer's preferred provider benefit plans includes a service area that is
located within a particular geographic region, the insurer must specify
in the report that there is no applicable data for that region. The report
must include the number of:

(1) insureds served by the network in the most recent cal-
endar year and the number of insureds projected to be served by the
network in the upcoming calendar year;

(2) total complaints;
H2) elaims for out-of-network benefits that were paid at the
preferred benefit coinsuranee levek]

(3) complaints by nonpreferred providers;

(4) complaints by insureds relating to the dollar amount of
the insurer's payment for out-of-network [basie] benefits or concerning
balance billing;

(5) complaints [by insureds] relating to the availability of
preferred providers; [and]

(6) complaints [by insureds] relating to the accuracy of pre-
ferred provider listings; and [-]

(7) actuarial data on the current and projected utilization of
each type of physician or provider within each region, including:

(A) the current and projected number of preferred
providers of each specialty type;

(B) claims data for the most recent calendar year, in-

cluding:
i) the number of preferred provider claims;
(i) th ber of preferred ider clai

(ii) _the number of claims for out-of-network bene-
fits, excluding claims paid at the preferred benefit coinsurance level;

(iii) the number of claims for out-of-network bene-
fits that were paid at the preferred benefit coinsurance level;

(iv) _the number of unique enrollees with one or more

claims; and

(v) _the number of unique providers with one or more

claims.

(d) Filing the report. The annual report required under this sec-
tion must be submitted electronically in SERFF or another electronic
method that is [in a fermat] acceptable to the department using the
annual network adequacy report form available at www.tdi.texas.gov.
[Aceeptable formats include Microsoft Word and Execel documents:
The report must be submitted to the following email address: Life-
Health@tditexas.gov:|

(e) Exceptions. This section does not apply to a preferred or
exclusive provider benefit plan written by an insurer for a contract with
the Health and Human Services Commission to provide services under

the Texas Children's Health Insurance Program (CHIP), Medicaid, or
with the State Rural Health Care System.

$3.3710.  Failure to Provide an Adequate Network.

(a) If the commissioner determines, after notice and opportu-
nity for hearing, that the insurer's network and any [leeal market] ac-
cess plan supporting the network are inadequate to ensure that preferred
provider benefits are reasonably available to all insureds or are inade-
quate to ensure that all medical and health care services and items cov-
ered under [pursuant to] the health insurance policy are provided in a
manner ensuring availability of and accessibility to adequate personnel,
specialty care, and facilities, the commissioner may order one or more
[of the following] sanctions under [pursuant to] the authority of the
commissioner in Insurance Code Chapters 82, concerning Sanctions,
and 83, concerning Emergency Cease and Desist Orders, including [te
issue eease and desist orders]:

(1) reduction of a service area;

(2) cessation of marketing in parts of the state; and [and/er]

(3) cessation of marketing entirely and withdrawal from
the preferred provider benefit plan market.

(b) This section does not affect the authority of the commis-
sioner to order any other appropriate corrective action, sanction, or
penalty under [pursuant to] the authority of the commissioner in the
Insurance Code in addition to or in lieu of the sanctions specified in
subsection (a) of this section.

$3.3711.  Geographic Regions.

For the purposes of this subchapter, the [The] 11 Texas geographic re-
gions that an insurer is required to use for reporting data under §3.3709
of this title (relating to Annual Network Adequacy Report [permitted
to use for purposes of defining a smaller than statewide service area as
deseribed in §3:3704(e) D) of this subchapter (relating to Ereedom of
Cheiee; Availability of Preferred Providers)] are as follows:

(1) Region 1--Panhandle, including Amarillo and Lub-
bock, composed [eomprised] of the following counties: Armstrong,
Bailey, Briscoe, Carson, Castro, Childress, Cochran, Collingsworth,
Crosby, Dallam, Deaf Smith, Dickens, Donley, Floyd, Garza, Gray,
Hale, Hall, Hansford, Hartley, Hemphill, Hockley, Hutchinson, King,
Lamb, Lipscomb, Lubbock, Lynn, Moore, Motley, Ochiltree, Oldham,
Parmer, Potter, Randall, Roberts, Sherman, Swisher, Terry, Wheeler,
and Yoakum; [ZIP Ceded areas: 79001, 79002; 79003; 79005; 79007,
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(2) Region 2--Northwest Texas, including Wichita Falls
and Abilene, composed [eomprised] of the following counties: Archer,
Baylor, Brown, Callahan, Clay, Coleman, Comanche, Cottle, Eastland,
Fisher, Foard, Hardeman, Haskell, Jack, Jones, Kent, Knox, Mitchell,
Montague, Nolan, Runnels, Scurry, Shackelford, Stephens, Stonewall,
Taylor, Throckmorton, Wichita, Wilbarger, and Young; [ZIP Ceded

(3) Region 3--Metroplex, including Fort Worth and Dal-
las, composed [eemprised] of the following counties: Collin, Cooke,
Dallas, Denton, Ellis, Erath, Fannin, Grayson, Hood, Hunt, Johnson,
Kaufman, Navarro, Palo Pinto, Parker, Rockwall, Somervell, Tarrant,

76626, 76639, 76641, 76651, 76670, 76679, and 76681;]

(4) Region 4--Northeast Texas, including Tyler, composed
[comprised] of the following counties: Anderson, Bowie, Camp, Cass,
Cherokee, Delta, Franklin, Gregg, Harrison, Henderson, Hopkins,
Lamar, Marion, Morris, Panola, Rains, Red River, Rusk, Smith, Titus,

75861 75880, 75882 75884 758865 75925;- and- 75976;]

(5) Region 5--Southeast Texas, including Beaumont,
composed [comprised] of the following counties: Angelina, Hardin,
Houston, Jasper, Jefferson, Nacogdoches, Newton, Orange, Polk,
Sabine, San Augustine, San Jacinto, Shelby, Trinity, and Tyler; [ZHP-
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F7670; FH0L; 77702, 77703, 77704; 77705; 797065 77707 77708;
FF709; FFHO; FFH3; 77720; F7725; and 77726;]

(6) Region 6--Gulf Coast, including Houston and
Huntsville, composed [eemprised] of the following counties: Austin,
Brazoria, Chambers, Colorado, Fort Bend, Galveston, Harris, Liberty,
Matagorda, Montgomery, Walker, Waller, and Wharton; [ZIP Ceded

78934, 78935, 78943, 78944, 78950, 78951, and 78962;]

(7) Region 7--Central Texas, including Austin and Waco,
composed [eemprised] of the following counties: Bastrop, Bell,
Blanco, Bosque, Brazos, Burleson, Burnet, Caldwell, Coryell, Falls,
Fayette, Freestone, Grimes, Hamilton, Hays, Hill, Lampasas, Lee,
Leon, Limestone, Llano, Madison, McLennan, Milam, Mills, Robert-
son, San Saba, Travis, Washington, and Williamson; [ZIP Ceded
areas: 73301, 73344, 75831; 75833, 75838, 75840, 75846, 75848,

(8) Region 8--South Central Texas, including San Antonio,
composed [eomprised] of the following counties: Atascosa, Bandera,
Bexar, Calhoun, Comal, DeWitt, Dimmit, Edwards, Frio, Gillespie,
Goliad, Gonzales, Guadalupe, Jackson, Karnes, Kendall, Kerr, Kinney,
La Salle, Lavaca, Maverick, Medina, Real, Uvalde, Val Verde, Vic-

PROPOSED RULES December 8, 2023 48 TexReg 7153



(9) Region 9--West Texas, including Midland, Odessa,
and San Angelo composed [eemprised] of the following counties:
Andrews, Borden, Coke, Concho, Crane, Crockett, Dawson, Ector,
Gaines, Glasscock, Howard, Irion, Kimble, Loving, Martin, Mason,
McCulloch, Menard, Midland, Pecos, Reagan, Reeves, Schleicher,
Sterling, Sutton, Terrell, Tom Green, Upton, Ward, and Winkler; [ZIP

FO780; 7978%; 79782, 79783; 79785, 79786; 79788; 79789, and
79848:]
(10) Region 10--Far West Texas, including El Paso,

composed [eomprised] of the following counties: Brewster, Culber-
son, El Paso, Hudspeth, Jeff Davis, and Presidio; [ZIP Ceded areas:

88583, 88584, 88585, 88586, 88587, 88588, 88589, 88590, and
88595;] and

(11) Region 11--Rio  Grande Valley, including
Brownsville, Corpus Christi, and Laredo, composed [eemprised]
of the following counties: Aransas, Bee, Brooks, Cameron, Duval,
Hidalgo, Jim Hogg, Jim Wells, Kenedy, Kleberg, Live Oak,
McMullen, Nueces, Refugio, San Patricio, Starr, Webb, Willacy, and

Zapata.

$§3.3712.  Network Configuration Filings.

(a) _An insurer must submit network configuration information
as specified in this section in connection with a request for a waiver
under §3.3707 of this title (relating to Waiver Due to Failure to Contract
in Local Markets), an annual network adequacy report required under
§3.3709 of this title (relating to Annual Network Adequacy Report),
or an application for a network modification under §3.3722 of this title
(relating to Application for Preferred and Exclusive Provider Benefit
Plan Approval; Qualifying Examination; Network Modifications).

(b) A network configuration filing must be submitted to the de-
partment using SERFF or another electronic method that is acceptable

to the department.

(c) A network configuration filing must contain the following
items.

(1) Provider listing data. The insurer must use the provider
listings form available at www.tdi.texas.gov to provide a compre-
hensive searchable and sortable listing of physicians and health care
providers in the plan's network that includes:

(A) information about the insurer, including the in-
surer's name, National Association of Insurance Commissioners
number, network name, and network ID;

(B) information about each preferred provider, includ-

(i) the preferred provider's name, address of practice
location, county, and telephone number;

(ii) the provider's national provider identifier (NPI)
number and Texas license number;

(iii) _ the provider's specialty type or facility type, as
applicable, using the categories specified in the form; and

(iv) whether the provider offers telehealth; and

(C) information about a preferred provider that is not a
facility, including information on the preferred provider's facility priv-

ileges.

(2) Network compliance analysis. The insurer must
use the network compliance and waiver request form available at
www.tdi.texas.gov to provide a listing of each county in the insurer's
service area and data regarding network compliance for each county,
including:

(A) the number of each type of preferred provider in the
plan's network, using the provider specialty types specified in the form;

(B) information indicating whether the network ade-
quacy standards specified in §3.3704 of this title (relating to Freedom
of Choice; Availability of Preferred Providers) are met with respect to
each type of physician or provider, including specifying the nature of
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the deficiency (such as insufficient providers, insufficient choice, or

§1301.00553(d), the following counties are classified as a metro

deficient appointment wait times);

(C) if'the network adequacy standards are not met for a
given type of physician or provider, a waiver request and an access plan
consistent with §3.3707 of this title (relating to Waiver Due to Failure
to Contract in Local Markets), including an explanation of:

(i) the reason the waiver is needed, including
whether the waiver is needed because of an insufficient number
of physicians or providers available within the network adequacy
standards, or because of a failure to contract with available providers;

(it) _if the waiver is needed because of a failure to

county: Angelina, Bastrop, Bell, Bowie, Brazoria, Brazos, Cameron,
Comal, Denton, Ector, Ellis, El Paso, Fort Bend, Galveston, Grayson,
Gregg, Guadalupe, Hays, Hidalgo, Hood, Hunt, Jefferson, Johnson,
Kaufman, Lubbock, McLennan, Midland, Montgomery, Nueces, Or-
ange, Parker, Potter, Randall, Rockwall, San Patricio, Smith, Taylor,
Victoria, Waller, Webb, Wichita, and Williamson.

(c) For the purposes of this subchapter and the maximum
travel time and distance standards specified in Insurance Code
§1301.00553(e), the following counties are classified as a micro
county: Anderson, Aransas, Burnet, Caldwell, Camp, Chambers,
Cherokee, Coryell, Hardin, Harrison, Henderson, Kendall, Kerr,

contract with available providers, each year for which the waiver has

Lamar, Liberty, Maverick, Medina, Nacogdoches, Navarro, Polk,

previously been approved, beginning with 2024;

(iii) the total number of currently practicing physi-
cians or providers that are located within each county and the source
of this information;

(iv) _the access plan procedures the insurer will use
to assist insureds in obtaining medically necessary services when no
preferred provider is available within the network adequacy standards,
including procedures to coordinate care to limit the likelihood of bal-
ance billing, consistent with the procedures established in §3.3707(j)
of this title; and

(v) actions to eliminate network adequacy gaps and

Rains, Rusk, Starr, Titus, Tom Green, Upshur, Van Zandt, Walker,
Washington, Wilson, Wise, and Wood.

(d) For the purposes of this subchapter and the maximum
travel time and distance standards specified in Insurance Code
§1301.00553(f), the following counties are classified as a rural county:
Andrews, Atascosa, Austin, Bandera, Bee, Blanco, Bosque, Brown,
Burleson, Calhoun, Callahan, Cass, Colorado, Comanche, Cooke,
Dawson, Deaf Smith, Delta, DeWitt, Eastland, Erath, Falls, Fannin,
Fayette, Franklin, Freestone, Frio, Gaines, Gillespie, Gonzales, Gray,
Grimes, Hale, Hill, Hockley, Hopkins, Houston, Howard, Hutchinson,
Jackson, Jasper, Jim Wells, Jones, Karnes, Kleberg, Lamb, Lampasas,
Lavaca, Lee, Leon, Limestone, Live Oak, Llano, Madison, Marion,

mitigate the need for future waivers.

(D) except for a network offered in connection with an
exclusive provider benefit plan, an insurer must include a description
of how the insurer provides access to different types of facilities, as re-
quired by Insurance Code §1301.0055(b)(6), concerning Network Ad-

equacy Standards.

(3)  Online provider listing. The insurer must include a link
to the online provider listing made available to insureds and a pdf copy
of the provider listing that is made available to insureds that request a
nonelectronic version.

(4) Access plan for unforeseen network gaps. The insurer

Matagorda, Milam, Montague, Moore, Morris, Newton, Nolan,
Ochiltree, Palo Pinto, Panola, Parmer, Red River, Robertson, Sabine,
San Augustine, San Jacinto, Scurry, Shelby, Somervell, Stephens,
Terry, Trinity, Tyler, Uvalde, Val Verde, Ward, Wharton, Wilbarger,
Willacy, Young, and Zapata.

(¢) For the purposes of this subchapter and the maximum
travel time and distance standards specified in Insurance Code
§1301.00553(g), the following counties are classified as a county with
extreme access considerations: Archer, Armstrong, Bailey, Baylor,
Borden, Brewster, Briscoe, Brooks, Carson, Castro, Childress, Clay,
Cochran, Coke, Coleman, Collingsworth, Concho, Cottle, Crane,
Crockett, Crosby, Culberson, Dallam, Dickens, Dimmit, Donley,

must include a copy of the access plan required in §3.3707(m) of this

Duval, Edwards, Fisher, Floyd, Foard, Garza, Glasscock, Goliad,

title, which applies to any unforeseen circumstance in which an insured

Hall, Hamilton, Hansford, Hardeman, Hartley, Haskell, Hemphill,

is unable to access covered health care services within the network

Hudspeth, Irion, Jack, Jeff Davis, Jim Hogg, Kenedy, Kent, Kimble,

adequacy standards provided in §3.3704 of this title.

(d) The information submitted as required under this section is
considered public information under Government Code Chapter 552,
concerning Public Information, and the insurer may not submit the
provider listings form or network compliance and waiver request form
in a manner that precludes the public release of the information. The
department will use the data submitted under this section to publish net-
work data consistent with Insurance Code §§1301.0055(a)(3), concern-
ing Network Adequacy Standards, 1301.00565(g), concerning Public
Hearing on Network Adequacy Standards Waivers, and 1301.009, con-
cerning Annual Report.

§3.3713.
Standards.

County Classifications for Maximum Time and Distance

(a) For the purposes of this subchapter and the maximum
travel time and distance standards specified in Insurance Code
§1301.00553(c), concerning Maximum Travel Time and Distance
Standards by Preferred Provider Type, the following counties are
classified as a large metro county: Bexar, Collin, Dallas, Harris,
Tarrant, and Travis.

(b) For the purposes of this subchapter and the maximum
travel time and distance standards specified in Insurance Code

King, Kinney, Knox, La Salle, Lipscomb, Loving, Lynn, McCulloch,
McMullen, Martin, Mason, Menard, Mills, Mitchell, Motley, Oldham,
Pecos, Presidio, Reagan, Real, Reeves, Refugio, Roberts, Runnels,
San Saba, Schleicher, Shackelford, Sherman, Sterling, Stonewall,
Sutton, Swisher, Terrell, Throckmorton, Upton, Wheeler, Winkler,
Yoakum, and Zavala.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 21,
2023.

TRD-202304351

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 676-6555

¢ ¢ ¢
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DIVISION 2. APPLICATION, EXAMINATION,
AND EXCLUSIVE PROVIDER BENEEIT PLAN
REQUIREMENTS

28 TAC §§3.3720, 3.3722, 3.3723

STATUTORY AUTHORITY. TDI proposes amendments to
§83.3720, 3.3722, and 3.3723 under Insurance Code §1301.007
and §36.001.

Insurance Code §1301.007 requires that the commissioner
adopt rules necessary to implement Chapter 1301 and to ensure
reasonable accessibility and availability of preferred provider
services.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The proposed amend-
ments to §3.3722 implement Insurance Code Chapter 1301.

$3.3720.  Preferred and Exclusive Provider Benefit Plan Require-
ments.

Sections 3.3721 [- 3-:3723] of this title (relating to Preferred and Ex-
clusive Provider Benefit Plan Network Approval Required), 3.3722 of
this title (relating to Application for Preferred and Exclusive Provider
Benefit Plan Approval; Qualifying Examination; Network Modifica-
tions), and 3.3723 of this title (relating to Examinations) [; Application
for Preferred and Exelusive Provider Benefit Plan Approval and Qual-
ifying Examination; and Examinations)| apply to preferred and exclu-
sive provider benefit plans offered pursuant to Insurance Code Chap-
ter 1301, concerning Preferred Provider Benefit Plans, in commercial
markets. Section 3.3724 [Sections 3:3274 - 3.3725] of this title (re-
lating to Quality Improvement Program) applies [and Payment of Cer-
tain Out-of-Network Claims) apply] only to exclusive provider benefit
plans offered under [pursuant to] Insurance Code Chapter 1301 in com-
mercial markets.

$3.3722.  Application for Preferred and Exclusive Provider Benefit
Plan Approval; Qualifying Examination; Network Modifications.

(a) Where to file application. An insurer that seeks to offer a
preferred or exclusive provider benefit plan must file an application for
approval with the Texas Department of Insurance as specified on the
department's website and use the [- A] form titled Application for Ap-
proval of Provider Benefit Plan, which is available [en the department's
website] at www.tdi.texas.gov/forms. [An insurer may use this form to
prepare the application:]

(b) Filing requirements.

(1) An applicant must provide the department with a com-
plete application that includes the elements in the order set forth in
subsection (c¢) of this section.

(2) All pages must be clearly legible and numbered.

(3) Ifthe application is revised or supplemented during the
review process, the applicant must submit a transmittal letter describing
the revision or supplement plus the specified revision or supplement.

(4) If a page is to be revised, the applicant must submit
a complete new page [must be submitted]| with the changed item or
information clearly marked.

(c) Contents of application. A complete application includes
the elements specified in paragraphs (1) - (12) of this subsection.

(1) The applicant must provide a statement that the filing
is:
(A) an application for approval; or
(B) amodification to an approved application.

(2) The applicant must provide organizational information
for the applicant, including:

(A) the full name of the applicant;

(B) the applicant's Texas Department of Insurance li-
cense or certificate number;

(C) the applicant's home office address, including city,
state, and ZIP code; and

(D) the applicant's telephone number.

(3) The applicant must provide the name and telephone
number of an individual to be the contact person who will facilitate
requests from the department regarding the application.

(4) The applicant must provide an attestation signed by the
applicant's corporate president, corporate secretary, or the president's
or secretary's authorized representative that:

(A) the person has read the application, is familiar with
its contents, and asserts that all of the information submitted in the
application, including the attachments, is true and complete; and

(B) the network, including any requested or granted
waiver and any access plan as applicable, is adequate for the services
to be provided under the preferred or exclusive provider benefit plan.

(5) The applicant must provide a description and a map of
the service area, with key and scale, identifying the county or coun-
ties [area] to be served [by geegraphic region(s); county(ies); or ZIP
code(s)]. If the map is in color, the original and all copies must also be
in color.

(6) The applicant must provide a list of all plan documents
and each document's associated form filing ID number or the form num-
ber of each plan document that is pending the department's approval or
review.

(7) The applicant must provide the form(s) of physician
contract(s) and provider contract(s) that include the provisions required
in §3.3703 of this title (relating to Contracting Requirements) or an at-
testation by the insurer's corporate president, corporate secretary, or
the president's or secretary's authorized representative that the physi-
cian and provider contracts applicable to services provided under the
preferred or exclusive provider benefit plan comply with the require-
ments of Insurance Code Chapter 1301, concerning Preferred Provider
Benefit Plans, and this subchapter.

(8) The applicant, if applying for approval of an exclusive
provider benefit plan offered under [pursuant to] Insurance Code
Chapter 1301 in commercial markets, must provide a description
of the quality improvement program and work plan that includes a
process for physician [medical peer] review required by Insurance
Code §1301.0051, concerning Exclusive Provider Benefit Plans:
Quality Improvement and Utilization Management, and that explains
arrangements for sharing pertinent medical records between preferred
providers and for ensuring the records' confidentiality.

(9) The applicant must provide network configuration in-
formation, as specified in §3.3712 of this title (relating to Network Con-

figuration Filings). [ineluding:]
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i) physicians and individual providers who are
preferred previders; including license type and speeialization and an
indication of whether they are accepting new patients; and}

Kty institutional i that are corred
providers-}

HE) Feor each health care provider that is a faeility in-
cluded in the list under subparagraph (B) of this paragraph, the appli-
cant must:|

Paiay ereatesepa%afeeheaémgsuﬂdﬁ%heﬁaeﬂﬂyﬂame

/(i) under each heading described by clause (i) of
this subparagraph; list each preferred facility-based physician praetie-
ing in the speeialty corresponding with that heading:}

) for the faeility and each facility-based physi-
healthbeneﬁ%p%&mssuedbythemsufeﬁhatmaypmﬂdeeevemgefw
the services provided by that facility, physician, or facility-based physi-
cian group;}
clause (ii) of this subparagraph, include the name, street address, tele-
|  and any physici in which the facilityt
physician practices; and}

) inelude the facility in a listing of all facilities

/D) the name of the facility;]
cated or county in which the faeility is located if the faeility is in the
unincorporated area of the county; and}
[(HI) each health benefit plan issued by the in-
P
(D) The list required by subparagraph (B) of this

paragraph must list each facility-based physician individually and; if
a physieian belongs to a physieian group; alse as part of the physician
group}

(10) The applicant [; if applying for approval of an exelu-
stve provider benefit plan offered pursuant to Insurance Code Chap-
ter 1301 in eommereial markets;| must provide documentation demon-
strating that its plan documents and procedures are compliant with
§3.3707(k) of this title (relating to Waiver Due to Failure to Contract in
Local Markets) and §3.3708 of this title (relating to Payment of Certain
Out-of-Network Claims). [§33725(a) of this title (relating to Payment
out regard to whether the physieian or provider furnishing the serviees
has a contractual or other arrangement to provide items or serviees to
serviees as set forth in §33725 of this title:]

(11) The applicant must provide documentation demon-
strating that the insurer maintains a complaint system that provides

reasonable procedures to resolve a written complaint initiated by a
complainant.

(12) The applicant must provide notification of the physical
address of all books and records described in subsection (d) of this
section.

(d) Qualifying examinations; documents to be available. The
following documents must be available during the qualifying exami-
nation at the physical address designated by the insurer in accordance
with [pursuant to] subsection (c)(12) of this section:

(1) quality improvement--program description and work
plan as required by §3.3724 of this title (relating to Quality Improve-
ment Program) if the applicant is applying for approval of an exclusive
provider benefit plan offered under [pursuant to] Insurance Code
Chapter 1301 in commercial markets;

(2) utilization management--program description, policies
and procedures, criteria used to determine medical necessity, and ex-
amples of adverse determination letters, adverse determination logs,
and independent review organization logs;

(3) network configuration information as outlined in
§3.3712 of this title that demonstrates compliance with network
adequacy requirements described in §3.3704(f) of this title (re-
lating to Freedom of Choice; Availability of Preferred Providers)
[demonstrating adequacy of the provider netwotrks as outlined in
subseetion (e}9) of this seetien], and all executed physician and
provider contracts applicable to the network, which may be satisfied
by contract forms and executed signature pages;

(4) credentialing files;

(5) all written materials to be presented to prospective in-
sureds that discuss the provider network available to insureds under the
plan and how preferred and nonpreferred physicians or providers will
be paid under the plan;

(6) the policy and certificate of insurance; and

(7) a complaint log that is categorized and completed in
accordance [aecord] with §21.2504 of this title (relating to Complaint
Record; Required Elements; Explanation and Instructions).

(e) Network modifications.

(1) An insurer must file a network configuration filing as
specified in §3.3712 of this title [an applieatior] for approval with the
department before the insurer may make changes to network config-
uration that impact the adequacy of the network, expand an existing
service area, reduce an existing service area, or add a new service area.
If any insured will be nonrenewed as a result of a service area reduc-
tion, the insurer must comply with the requirements under §3.3038 of
this title (relating to Mandatory Guaranteed Renewability Provisions
for Individual Hospital, Medical, or Surgical Coverage; Exceptions).

(2) In accordance with [Pursuant te] paragraph (1) of this
subsection, if an insurer submits any of the following items to the de-
partment and then replaces or materially changes them, the insurer must
submit the new item or any amendments to an existing item along with
an indication of the changes:

(A) descriptions and maps of the service area, as re-
quired by subsection (c)(5) of this section;

(B) forms of contracts, as described in subsection (c) of
this section; or

(C) network configuration information, as required by

§3.3712 of this title [subseetion (e}9) of this seetion].

{(3) Before the department grants approval of a service arca
expansion or reduction application for an exelusive provider benefit
plan offered pursuant to Insurance Code Chapter 1301 in commercial
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this title in the existing service areas and in the proposed service areas.]

(3) [¢] An insurer must file with the department any in-
formation other than the information described in paragraph (2) of this
subsection that amends, supplements, or replaces the items required
under subsection (c) of this section no later than 30 days after the im-
plementation of any change.

(f) Exceptions. Paragraphs (c)(9) and (d)(3) and subsection (¢)
of this section do not apply to a preferred or exclusive provider benefit
plan written by an insurer for a contract with the Health and Human
Services Commission to provide services under the Texas Children's
Health Insurance Program (CHIP), Medicaid, or with the State Rural
Health Care System.

$3.3723.  Examinations.

(a) The Commissioner may conduct an examination relating
to a preferred or exclusive provider benefit plan as often as the Com-
missioner considers necessary, but no less than once every three years.

(b) On-site financial, market conduct, complaint, or quality
of care exams will be conducted under [pursuant to] Insurance Code
Chapter 401, Subchapter B, concerning Examination of Carriers; In-
surance Code Chapter 751, concerning Market Conduct Surveillance;
Insurance Code Chapter 1301, concerning Preferred Provider Benefit
Plans; and §7.83 of this title (relating to Appeal of Examination Re-
ports).

(c) An insurer must make its books and records relating to its
operations available to the department to facilitate an examination.

(d) On request of the Commissioner, an insurer must provide
to the Commissioner a copy of any contract, agreement, or other ar-
rangement between the insurer and a physician or provider. Docu-
mentation provided to the Commissioner under this subsection will be
maintained as confidential as specified in Insurance Code §1301.0056,
concerning Examinations and Fees.

(e) The Commissioner may examine and use the records of
an insurer, including records of a quality of care program and records
of a medical peer review committee, as necessary to implement the
purposes of this subchapter, including commencement and prosecu-
tion of an enforcement action under Insurance Code Title 2, Subtitle B,
concerning Discipline and Enforcement, and §3.3710 of this title (relat-
ing to Failure to Provide an Adequate Network). Information obtained
under this subsection will be maintained as confidential as specified
in Insurance Code §1301.0056. In this subsection, "medical peer re-
view committee" has the meaning assigned by the Occupations Code
§151.002, concerning Definitions.

(f) The following documents must be available for review
at the physical address designated by the insurer in accordance with
[pursuant to] §3.3722(c)(12) of this title (relating to Application for
Preferred and Exclusive Provider Benefit Plan Approval; Qualifying
Examination; Network Modifications):

(1) quality improvement--program description, work
plans, program evaluations, and committee and subcommittee meet-
ing minutes as required by §3.3724 of this title (relating to Quality
Improvement Program) must be available for examinations of an
exclusive provider benefit plan offered under Insurance Code Chapter
1301 in the commercial market;

(2) utilization management--program description, policies
and procedures, criteria used to determine medical necessity, and tem-
plates of adverse determination letters; adverse determination logs, in-
cluding all levels of appeal; and utilization management files;

(3) complaints--complaint files and complaint logs, includ-
ing documentation and details of actions taken. All complaints must
be categorized and completed in accordance [aecerd]| with §21.2504 of
this title (relating to Complaint Record; Required Elements; Explana-
tion and Instructions);

(4) satisfaction surveys--any insured, physician, and
provider satisfaction surveys, and any insured disenrollment and
termination logs;

(5) network configuration information as required by
§3.3712 [§3-3722(e )] of this title (relating to Network Configuration
Filings) demonstrating adequacy of the provider network;

(6) credentialing--credentialing files; and

(7) reports--any reports the insurer submits to a govern-
mental entity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 21,
2023.

TRD-202304352

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 676-6555

¢ ¢ ¢
28 TAC §3.3725

STATUTORY AUTHORITY. TDI proposes the repeal of §3.3725
under Insurance Code §1301.007 and §36.001.

Insurance Code §1301.007 requires that the commissioner
adopt rules necessary to implement Chapter 1301 and to ensure
reasonably accessibility and availability of preferred provider
services.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The proposed repeal of
§3.3725 implements Insurance Code Chapter 1301.

$§3.3725.  Payment of Certain Out-of-Network Claims.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 21,
2023.

TRD-202304349

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 676-6555

¢ ¢ ¢
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CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION

SUBCHAPTER B. INSURANCE HOLDING
COMPANY SYSTEMS

28 TAC §7.216

The Texas Department of Insurance (TDI) proposes new 28
TAC §7.216, concerning a liquidity stress test framework for
certain insurance companies. Section 7.216 implements House
Bill 2839, 88th Legislature, 2023.

EXPLANATION. New §7.216 adopts a liquidity stress test
framework and reporting requirements for certain insurers. HB
2839 adds new Insurance Code §823.0596, which requires the
commissioner to adopt a liquidity stress test framework--includ-
ing scope criteria and reporting templates--consistent with the
framework published by the National Association of Insurance
Commissioners (NAIC) and report it to the NAIC to facilitate
the aggregation of results from the liquidity stress test filed with
this and other states. HB 2839 was a biennial recommendation
from TDI.

The liquidity stress test framework simulates large-scale asset
sales in response to unexpected liquidity demands and assesses
the potential impact of these sales on financial markets.

A secondary goal of the liquidity stress test implementation is to
enhance monitoring of large life insurers that might be vulnera-
ble to liquidity stress. Liquidity demands can be placed unex-
pectedly on an insurer that issues long-term cash-buildup prod-
ucts, particularly when cash and asset surrenders are experi-
enced at greater-than-projected levels during widespread eco-
nomic shifts. Elevated demand of cash payouts by customers
can impact broader financial markets if those insurers are re-
quired to sell a significant amount of assets to meet demand.

New §7.216(a) provides the purpose of the section. New
§7.216(b) provides that the liquidity stress test framework is
adopted as published by the NAIC. New §7.216(c) specifies
the scope criteria and thresholds applicable to the liquidity
stress test framework. New §7.216(d) specifies that the ultimate
controlling person of an insurer must submit the liquidity stress
test framework filing using the appropriate reporting template
in an electronic format. New §7.216(e) describes the exemp-
tion process. After consultation with other state insurance
commissioners, the commissioner can exempt from the filing
requirement a data year that an insurer would otherwise be
required to submit under subsection (d) of this section. New
§7.216(f) states that if there was a conflict between the liquidity
stress test framework adopted by NAIC and the Insurance Code
or TDI rules, including new §7.216, the Insurance Code or TDI
rule takes precedence and in all respects controls.

This proposal arises out of rules, regulations, directives, or stan-
dards adopted by the NAIC. Under Insurance Code §36.004, TDI
must consider whether authority exists to enforce or adopt it. In
addition, under Insurance Code §36.007, an agreement that in-
fringes on the authority of this state to regulate the business of
insurance in this state has no effect unless the agreement is ap-
proved by the Texas Legislature. TDI has determined that nei-
ther Insurance Code §36.004 nor §36.007 prohibits the proposed
rule because of Insurance Code §823.0596, requiring the adop-
tion by rule of a liquidity stress test framework consistent with the
framework published by the NAIC.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Mike Arendall, assistant chief analyst of the Financial
Analysis Section, Financial Regulation Division, has determined
that during each year of the first five years the proposed new
section is in effect, there will be no measurable fiscal impact on
state and local governments as a result of enforcing or admin-
istering the new section, other than that imposed by the statute.
Mr. Arendall made this determination because the proposed new
section does not add to or decrease state revenues or expendi-
tures, and because local governments are not involved in en-
forcing or complying with the proposed new section.

Mr. Arendall does not anticipate any measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed new section is in effect, Mr. Arendall
expects that enforcing the proposed new section will have the
public benefit of ensuring that TDI's rules conform to Insurance
Code §823.0596 and the rule meets anticipated NAIC accred-
itation standard requirements. Insurers that meet the liquidity
stress test framework scope criteria may incur additional moni-
toring and reporting costs to comply. However, these costs are
attributable to the statute, which requires TDI to adopt a liquid-
ity stress test framework, including scope criteria and reporting
templates that are consistent with the framework published by
the NAIC.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed new
section will not have an adverse economic effect on small or mi-
cro businesses, or on rural communities. This is because the
amendment does not impose any requirements beyond those
required by the statute. As a result, and in accordance with Gov-
ernment Code §2006.002(c), TDI is not required to prepare a
regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a possible cost on regulated persons. Any costs are at-
tributable to the statute, which directs the commissioner to adopt
the liquidity stress test framework. In addition, the proposed
rule is necessary to implement Insurance Code §823.0596, as
added by HB 2839.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed new section is in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will create a new regulation;
- will not expand, limit, or repeal an existing regulation;

- will increase or decrease the number of individuals subject to
the rule's applicability; and

- may positively affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
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that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on January 8, 2024. Send your
comments to ChiefClerk@tdi.texas.gov or to the Office of the
Chief Clerk, MC: GC-CCO, Texas Department of Insurance, P.O.
Box 12030, Austin, Texas 78711-2030.

To request a public hearing on the proposal, submit a sepa-
rate request before the end of the comment period to Chief-
Clerk@tdi.texas.gov or by mail to the Office of the Chief Clerk,
MC: GC-CCO, Texas Department of Insurance, P.O. Box 12030,
Austin, Texas 78711-2030.

STATUTORY AUTHORITY. TDI proposes new §7.216 under In-
surance Code §§823.012, 823.0596, and 36.001.

Insurance Code §823.012 states the commissioner may, after
notice and opportunity for all interested persons to be heard,
adopt rules and issue orders to implement Insurance Code
Chapter 823, including the conducting of business and proceed-
ings under Insurance Code Chapter 823.

Insurance Code §823.0596 requires the commissioner to adopt
by rule a liquidity stress test framework, including scope crite-
ria and reporting templates, consistent with the framework pub-
lished by the NAIC to facilitate the aggregation of results from
the liquidity stress test filed with this and other states.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. Section 7.216 implements
Insurance Code §823.0596.

$§7.216.  Liquidity Stress Test Framework.

(a) Purpose. This section specifies the requirements for the
ultimate controlling person of an insurance holding company system to
submit a liquidity stress test framework necessary to report information
as required by Insurance Code §823.0596.

(b) Liquidity stress test framework. The commissioner
adopts by reference the liquidity stress test framework as adopted and
published by the National Association of Insurance Commissioners
(NAIC). The liquidity stress test framework is available on the depart-
ment's website.

(c) Scope criteria. The scope criteria are the designated crite-
ria and thresholds described in the liquidity stress test framework as
adopted by reference in subsection (b) of this section.

(d) Reporting template. The reporting template an insurer
must use is described in the liquidity stress test framework as adopted
in subsection (b) of this section.

(d) Filing. Using the reporting template described in the lig-
uidity stress test framework adopted by reference in subsection (b) of
this section, the ultimate controlling person of an insurer must submit
a liquidity stress test framework filing on or before June 30 of each
year, using the appropriate reporting template in an electronic format
acceptable to TDI. The electronic filing address is provided on TDI's
website at www.tdi.texas.gov.

(e) Exemption. Only after consultation with other state insur-
ance commissioners will the commissioner exempt from the filing re-
quirement a data year that an insurer would otherwise be required to
submit under subsection (d) of this section.

(f) Conflicts. In the event of a conflict between the liquidity
stress test framework adopted and published by the NAIC and the In-
surance Code, any TDI rule, or any specific requirement of this section,
the Insurance Code, TDI rule, or specific requirement of this section
takes precedence and in all respects controls. The requirements of this
section do not repeal, modify, or amend any TDI rule or any Insurance
Code provision.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 21,
2023.

TRD-202304358

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 676-6555

¢ 14 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER JJ. CIGARETTE,
E-CIGARETTE, AND TOBACCO PRODUCTS
REGULATION

34 TAC §3.1208

The Comptroller of Public Accounts proposes new §3.1208,
concerning prohibited e-cigarette products. The new section
implements House Bill 4758, 88th Legislature, 2023, which
enacted Health and Safety Code, §161.0876 (Prohibited
E-Cigarette Products).

The Texas Legislature has identified concerns that electronic
cigarette ("e-cigarette") manufacturers have begun marketing
their products to attract youth.

"Various e-cigarette manufacturers package e-cigarette prod-
ucts to appear nearly identical to popular candy, flavored juice
boxes, and other edible treats. The similarity in packaging
of e-cigarette products to children's snacks is a direct appeal
from manufacturers to children, which entices them to consume
these dangerous nicotine products. The CDC reports that 69
percent of youth are exposed to e-cigarette advertisement via
retail stores, magazines, TV shows, movies, and the Internet.
These mediums also use cartoon-like characters and celebrity
imagery to appeal to youths. According to the CDC, in the
10-year period from 2011 to 2021, vaping rates among middle
and high school student increased from 1.5 percent of youth to
nearly 30 percent of youth using e-cigarettes. These deliber-
ate and ongoing efforts considerably impact the consumption
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rates of e-cigarettes among youth and require swift action. In
2018, the Department of State Health Services determined that
e-cigarette use has reached epidemic status among teens."
House Comm. on Pub. Health, Bill Analysis, Tex. C.S.H.B.
4758, 88th Leg., R.S. (2023).

The Legislature enacted Health and Safety Code, §161.0876 to
reduce youth consumption of e-cigarettes by prohibiting the mar-
keting, advertising, or sale of e-cigarette products in containers
designed to appeal to minors. /d.

Subsection (a) provides definitions. Paragraph (1) de-
fines "cartoon." Health and Safety Code, §161.0876 uses
the term but does not define it. The comptroller derives
this definition from the definition of "cartoon" in the Mas-
ter Settlement Agreement entered into in November 1998
by four United States tobacco manufacturers and the attor-
neys general of 46 States. The Master Settlement Agree-
ment is available at: hitps://www.naag.org/wp-content/up-
loads/2020/09/2019-01-MSA-and-Exhibits-Final.pdf (last visited
November 27, 2023).

Paragraph (2) defines "celebrity." See, e.g., David Tan, Much
Ado About Evocation: A Cultural Analysis of "Well-Knownness"
and the Right of Publicity, 28 Cardozo Arts & Ent. L.J. 317,
340-41 (2010). The proposed definition is consistent with
dictionary definitions of the term. For example, the Oxford
English Dictionary defines "celebrity" as "{a} well-known or
famous person; (now chiefly) spec. a person, esp. in enter-
tainment or sport, who attracts interest from the general public
and attention from the mass media." Oxford English Dictio-
nary, https://www.oed.com/dictionary/celebrity_n?tab=mean-
ing_and_use (last visited November 27, 2023). Dictionary.com
defines "celebrity" to mean "a famous or well-known person."
Dictionary.com, https://www.dictionary.com/browse/celebrity
(last visited November 27, 2023).

Paragraph (3) defines "container" based upon the dictionary
definition of the term. For example, Merriam Webster defines
"container" as "a receptacle (such as a box or jar) for holding
goods."  Merriam-Webster.com,  https://www.merriam-web-
ster.com/dictionary/container (last visited November 27, 2023).
Dictionary.com defines "container" as "anything that contains
or can contain something, as a carton, box, crate, or can."
Dictionary.com,  https://www.dictionary.com/browse/container
(last visited November 27, 2023). The proposed definition is
consistent with the description of e-cigarette nicotine containers
in Health and Safety Code, §161.0875 (Sale of E-cigarette
Nicotine Containers), which provides that an e-cigarette nicotine
container must satisfy the child-resistant effectiveness stan-
dards under 16 C.F.R. §1700.15(b)(1). Those federal standards,
in turn, apply to "special packaging." The definition in paragraph
(3) therefore provides that the term "container" includes the
packaging of an e-cigarette product.

Paragraph (4) defines "e-cigarette" using the definition given in
Health and Safety Code, §161.081(1-a) (Definitions).

Paragraph (5) defines "e-cigarette product" using the definition
given in Health and Safety Code, §161.0876(a).

Paragraph (6) defines "food product." Health and Safety Code,
§161.0876 uses the term but does not define it. The comptroller
derives this definition from the definition of "food and food ingre-
dients" in §3.293 of this title (relating to Food; Food Products;
Meals; Food Service).

Paragraph (7) defines "minor" using the definition given in Health
and Safety Code, §161.081(1-b).

Paragraph (8) defines "retailer." The definition is based on the
definition given in Health and Safety Code, §161.081(4). The
qualifier "coin-operated" is removed from the description of vend-
ing machines to better track the language in Tax Code, Chapters
154 (Cigarette Tax) and 155 (Cigars and Tobacco Products Tax),
and to eliminate any confusion with coin-operated machines,
which are regulated under the Occupations Code. In addition,
because the comptroller does not permit e-cigarette vending ma-
chines, the term "e-cigarette" is deleted as a descriptor of vend-
ing machines.

Subsection (b) implements Health and Safety Code,
§161.0876(b), which makes it an offense to market, advertise,
sell, or cause to be sold an e-cigarette product if the product's
container displays images or depictions aimed at minors, and
§161.0901, which provides that the comptroller may take
disciplinary action against a retailer who commits such an
offense. Paragraph (1) provides specific examples of the
types of depictions and images identified in §161.0876(b)(1) -
(5). For example, Health and Safety Code, §161.0876(b)(1)
provides that it is an offense to sell an e-cigarette product if the
product's container "depicts a cartoon-like fictional character
that mimics a character primarily aimed at entertaining minors."
Subparagraph (A) adds that a superhero, video game character,
or character from an animated television show may be a
cartoon-like fictional character aimed at entertaining minors.
Paragraph (2) cross-references §3.1204 of this title (relating to
Administrative Remedies for Violations of Health and Safety
Code, Chapter 161, Subchapter H or K).

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed new rule is in effect,
the rule: will not create or eliminate a government program; will
not require the creation or elimination of employee positions; will
not require an increase or decrease in future legislative appropri-
ations to the agency; will not require an increase or decrease in
fees paid to the agency; will not increase or decrease the num-
ber of individuals subject to the rules' applicability; and will not
positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed new rule
would benefit the public by conforming the rules to current
statute. This rule is proposed under Tax Code, Title 2, and
does not require a statement of fiscal implications for small
businesses or rural communities. The proposed new rule would
have no significant fiscal impact on the state government,
units of local government, or individuals. There would be no
anticipated significant economic cost to the public.

You may submit comments on the proposal to Jenny
Burleson, Director, Tax Policy Division, P.O. Box 13528
Austin, Texas 78711 or to the email address: tp.rule.com-

ments@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

This section is proposed under Tax Code, §111.002 (Comptrol-
ler's Rules; Compliance; Forfeiture), which provides the comp-
troller with the authority to prescribe, adopt, and enforce rules
relating to the administration and enforcement of the provisions
of Tax Code, Title 2 (State Taxation), and taxes, fees, or other
charges which the comptroller administers under other law, and
under Health and Safety Code, §161.0901 (Disciplinary Action
Against Cigarette, E-Cigarette, and Tobacco Product Retailers),
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which provides the comptroller with the authority to adopt rules
to implement the section.

The section implements Health and Safety Code, §161.0876
(Prohibited E-Cigarette Products) and §161.0901 (Disciplinary
Action Against Cigarette, E-Cigarette, and Tobacco Product Re-
tailers).

$3.1208.  Prohibited E-Cigarette Products.

(a) Definitions. The following words and terms when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Cartoon--Any drawing or other depiction of an object,
person, animal, creature, or any similar caricature that satisfies any of
the following criteria:

(A) the use of comically exaggerated features;

(B) the attribution of human characteristics to animals,
plants, or other objects, or the similar use of anthropomorphic tech-
nique; or

(C) theattribution of unnatural or extra-human abilities,
such as imperviousness to pain or injury, X-ray vision, tunneling at very
high speeds, or transformation.

(2) Celebrity--An individual well-known to a significant
section of the public.

(3) Container--Any object used to hold an e-cigarette prod-
uct, including, but not limited to, a pod, bottle, jar, box, wrapper, or

other packaging.

(4) E-cigarette--An electronic cigarette or any other device
that simulates smoking by using a mechanical heating element, bat-
tery, or electronic circuit to deliver nicotine or other substances to the
individual inhaling from the device; or a consumable liquid solution or
other material aerosolized or vaporized during the use of an electronic
cigarette or other device described by this subdivision. The term does
not include a prescription medical device unrelated to the cessation of
smoking. The term also includes:

(A) adevice described in paragraph (1) of this subsec-
tion regardless of whether the device is manufactured, distributed, or
sold as an e-cigarette, e-cigar, or e-pipe or under another product name
or description; and

(B) a component, part, or accessory for the device, re-

gardless of whether the component, part, or accessory is sold separately
from the device.

(5) E-cigarette product--Any substance containing nicotine
from any source that is intended for use in an e-cigarette.

(6) Food product--A product intended for human consump-
tion that is consumed for taste, aroma, or nutritional value. The term
includes, but is not limited to, fruit, juice, candy, cookies, cereal, cof-
fee, ice cream, soft drinks, and mint and other herbs.

(7) Minor--A person under 21 years of age.

(8) Retailer--a person who engages in the practice of sell-
ing cigarettes, e-cigarettes, or tobacco products to consumers and in-
cludes the owner of a cigarette or tobacco product vending machine.
The term includes a retailer as defined by Tax Code, §154.001 (Defini-
tions) or §155.001 (Definitions), and an e-cigarette retailer as defined
by Health and Safety Code, §147.0001 (Definitions).

(b) Violations and Penalties.

(1) A person commits an offense if the person markets, ad-
vertises, sells, or causes to be sold an e-cigarette product, if the prod-

(A) depicts a cartoon-like fictional character that mim-
ics a character primarily aimed at entertaining minors, including a su-
perhero, video game character, or character from an animated televi-
sion show marketed to minors;

(B) imitates or mimics trademarks or trade dress of
products that are or have been primarily marketed to minors, including
products that are candy, bubble gum, cookies, cereals, juice boxes, or
soft drinks;

(C) includes a symbol that is primarily used to market
products to minors;

(D) includes an image of a celebrity; or

(E) includes an image that is or resembles a food prod-

uct.

(2) A retailer is subject to disciplinary action as provided
by §3.1204 of this title (relating to Administrative Remedies for Vio-
lations of Health and Safety Code, Chapter 161, Subchapter H) if the
comptroller finds, after notice and an opportunity for a hearing, that an
agent or employee of the retailer marketed, advertised, sold, or caused
to be sold an e-cigarette product in violation of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 27,
2023.

TRD-202304371

Jenny Burleson

Director, Tax Policy Division

Comptroller of Public Accounts

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 475-2220

L4 L4 L4
CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION
SUBCHAPTER I. VALUATION PROCEDURES

34 TAC §9.4038

The Comptroller of Public Accounts proposes new §9.4038, con-
cerning definition of petroleum products. The new section re-
places existing §9.4201, concerning definition of petroleum prod-
ucts, which the comptroller is proposing for repeal to improve
the clarity and organization of Subchapter |. The section is also
updated to better reflect the list of products that fall under this
definition.

The definition in paragraph (14) is modified from its current form
in order to hyphenate "kerosene-type," which is not currently
hyphenated. The definitions are also expanded to incorporate
the products of ethane, normal butane, isobtutane, and natural
gasoline. No other changes are being made to the existing lan-
guage of §9.4201.

The comptroller provides the definition of petroleum products to
assist appraisal districts in the administration and implementa-
tion of Tax Code, §11.251 (Tangible Personal Property Exempt).
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The products defined by this section are not exempt under the
"freeport” exemption provided by Tax Code, §11.251 and Texas
Constitution, Article VIII, Section 1-j.

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed new rule is in effect,
the rule: will not create or eliminate a government program; will
not require the creation or elimination of employee positions; will
not require an increase or decrease in future legislative appropri-
ations to the agency; will not require an increase or decrease in
fees paid to the agency; will not increase or decrease the num-
ber of individuals subject to the rules' applicability; and will not
positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed new rule
would have no significant fiscal impact on the state government,
units of local government, or individuals. The proposed new rule
would benefit the public by improving the organization and clarity
of Subchapter | (Valuation Procedures.) There would be no an-
ticipated significant economic cost to the public. The proposed
new rule would have no significant fiscal impact on small busi-
nesses or rural communities.

You may submit comments on the proposal to Shannon Murphy,
Director, Property Tax Assistance Division, P.O. Box 13528,
Austin, Texas 78711 or to the email address: ptad.rulecom-
ments@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

The comptroller proposes the new section under Tax Code,
§5.03 (Powers and Duties Generally), which provides the comp-
troller with the authority to adopt rules establishing minimum
standards for the administration and operation of an appraisal
district.

The new section implements Tax Code, §11.251 (Tangible Per-
sonal Property Exempt).

$§9.4038.  Definition of Petroleum Products.

For the purposes of administration and operation of appraisal districts,
the term "liquid or gaseous materials that are the immediate derivatives
of the refining of oil or natural gas," as used in the Tax Code, §11.251,
means the following products:

(1) ethane;
(2) propane;
(3) butane;

(4) normal butane;

(5) isobutane;

(6) butane-propane;

(7) motor gasoline;

(8) natural gasoline;

(9) kerosene;

(10) home heating oil;

(11) diesel fuel,

(12) other middle distillates;

(13) aviation gasoline;

(14) kerosene-type jet fuel;

(15) naphtha-type jet fuel;

(16) fuel oil #4 for utility use;

(17) fuel oils #5, #6 for utility use;
(18) fuel oil #4 for nonutility use;
(19) fuel oils #5, #6 for nonutility use;
(20) bunker C;

21) navy special;

22) lubricants;
(23) special naphtha;

(24) solvent products; and

25) crude oil.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 27,
2023.

TRD-202304369

Victoria North

General Counsel for Fiscal and Agency Affairs
Comptroller of Public Accounts

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 475-2220

¢ ¢ ¢
34 TAC §9.4201

The Comptroller of Public Accounts proposes the repeal of
§9.4201, concerning definition of petroleum products. The
comptroller repeals existing §9.4201 in order to propose the
adoption of a replacement §9.4038 to improve the organization
of Subchapter I. The repeal of §9.4201 will be effective as of the
date the new §9.4038 takes effect.

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed rule repeal is in effect,
the repeal: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rules' applicability; and
will not positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed rule repeal
would have no significant fiscal impact on the state government,
units of local government, or individuals. The proposed rule re-
peal would benefit the public by improving the clarity and or-
ganization of Subchapter | (Valuation Procedures.) There would
be no anticipated significant economic cost to the public. The
proposed rule repeal would have no significant fiscal impact on
small businesses or rural communities.

You may submit comments on the proposal to Shannon Murphy,
Director, Property Tax Assistance Division, P.O. Box 13528
Austin, Texas 78711 or to the email address: ptad.rulecom-
ments@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.
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The repeal is proposed under Tax Code, §5.03 (Powers and Du-
ties Generally), which provides the comptroller with the authority
to adopt rules establishing minimum standards for the adminis-
tration and operation of an appraisal district.

The repeal implements Tax Code, §11.251 (Tangible Personal
Property Exempt).

$§9.4201. Definition of Petroleum Products.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 27,
2023.

TRD-202304368

Victoria North

General Counsel for Fiscal and Agency Affairs
Comptroller of Public Accounts

Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 475-2220

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES

CHAPTER 3. RESPONSIBILITIES OF STATE
FACILITIES

SUBCHAPTER D. TRAINING

40 TAC §§3.401 - 3.404

As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished
effective September 1, 2017, after all its functions were trans-
ferred to the Texas Health and Human Services Commission
(HHSC) in accordance with Texas Government Code §531.0201
and §531.02011. Rules of the former DADS are codified in Title
40, Part 1, and will be repealed or administratively transferred to
Title 26, Health and Human Services, as appropriate. Until such
action is taken, the rules in Title 40, Part 1 govern functions previ-
ously performed by DADS that have transferred to HHSC. Texas
Government Code §531.0055, requires the Executive Commis-
sioner of HHSC to adopt rules for the operation and provision
of services by the health and human services system, includ-
ing rules in Title 40, Part 1. Therefore, the Executive Commis-
sioner of HHSC proposes the repeal of rules in Title 40, Part 1,
Chapter 3, Subchapter D, Training, comprising of §3.401, con-
cerning Training for New Employees; §3.402, concerning Ad-
ditional Training for Direct Support Professionals; §3.403, Re-
fresher Training; and §3.404, Specialized Training for of a Foren-
sic Facility Employee.

BACKGROUND AND PURPOSE

The purpose of the proposed repeals is to reflect the move of
the state supported living centers from DADS to HHSC by mov-
ing HHSC rules from Texas Administrative Code (TAC) Title 40,
Chapter 3, Subchapter D to 26 TAC Chapter 926 and consoli-
date HHSC rules. The new rules are proposed simultaneously
elsewhere in this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

The repeal of 40 TAC Chapter 3, Subchapter D rules will delete
the rules from 40 TAC and place updated rules in 26 TAC to
reflect the transfer of functions from DADS to HHSC.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the repeals will be in effect, en-
forcing or administering the repeals does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
repeals will be in effect:

(1) the proposed repeals will not create or eliminate a govern-
ment program;

(2) implementation of the proposed repeals will not affect the
number of HHSC employee positions;

(3) implementation of the proposed repeals will result in no as-
sumed change in future legislative appropriations;

(4) the proposed repeals will not affect fees paid to HHSC;
(5) the proposed repeals will not create a new rule;
(6) the proposed repeals will repeal existing rules;

(7) the proposed repeals will not change the number of individu-
als subject to the rules; and

(8) the proposed repeals will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities because the repeals do not apply to small busi-
nesses, micro-businesses, or rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed repeals will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
repeals because the repeals do not impose a cost on regulated
persons.

PUBLIC BENEFIT AND COSTS

Scott Schalchlin, Deputy Executive Commissioner of Health and
Specialty Care System, has determined that for each year of the
first five years the repeals are in effect, the public benefit will be
the removal of rules no longer associated with DADS from 40
TAC.

Trey Wood has also determined that for the first five years the
repeals are in effect, there are no anticipated economic costs to
persons who are required to comply with the repeals because
the repeals do not impose a cost.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.
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PUBLIC COMMENT

Written comments on the proposal may be submitted to HHSC,
Mail Code E619, P.O. Box 13247, Austin, Texas 78711-3247, or
by email to HealthandSpecialtyCare@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R006" in the subject
line.

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Health and Safety Code §555.024, which requires HHSC to
provide certain training for employees of SSLCs and requires
the Executive Commissioner to adopt rules for SSLCs to provide
refresher trainings to direct care employees.

The repeals affect Texas Government Code §531.0055 and
Texas Health and Safety Code §555.024.

§3.401.
§3.402
$3.403
$3.404  Specialized Training for of a Forensic Facility Employee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Training for New Employees.
Additional Training for Direct Support Professionals.
Refresher Training.

Filed with the Office of the Secretary of State on November 20,
2023.

TRD-202304330

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 438-3049

¢ ¢ ¢

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 700. CHILD PROTECTIVE
SERVICES

SUBCHAPTER I. PURCHASED PROTECTIVE
SERVICES TO PREVENT REMOVAL OR TO
REUNIFY FAMILIES

40 TAC §700.905

The Department of Family and Protective Services (DFPS)
proposes new §700.905 in Title 40, Texas Administrative Code

(TAC), Chapter 700, Subchapter |, relating to Purchased Pro-
tective Services to Prevent Removal or to Reunify Families.

BACKGROUND AND PURPOSE

The Texas 88th Regular legislative session enacted House Bill
793 which requires DFPS to promulgate a rule requiring DFPS
to reimburse a licensed or qualified provider in an amount equal
to the average cost for the specific service from department
contractors providing the service in the region the parent re-
sides, from existing DFPS resources. This provision is codified
at Texas Family Code §263.1021.

Chapter 263, Subchapter B of the Texas Family Code pertains to
when the Department of Family and Protective Services (DFPS)
has been court ordered the temporary managing conservator of
a minor, and the parent, as a client is required to obtain services
under a family service plan. A parent seeking services under
a family service plan will be permitted to choose a licensed or
qualified service provider that is not under contract with DFPS
or an SSCC. Services obtained from a service provider selected
by the parent must be designed to achieve the stated goals of
the Family Plan of Service for a child in DFPS conservatorship
and the service provider must certify whether the parent has sat-
isfactorily completed the required service that is being sought for
reimbursement.

SECTION-BY-SECTION SUMMARY

Proposed new §700.905: gives a summary of the rule, includ-
ing that this rule relating to the reimbursement of noncontracted
service providers are intended to further supplement and clar-
ify Texas Family Code §263.1021; (a) defines words used in the
bill and in the rule to clarify family plan of service, qualified and
license providers; (b) requires Single Source Continuum Con-
tract/Contractors (SSCC) to adopt their own reimbursement re-
quirements; (c) requires the service provider, as opposed to the
parent to seek reimbursement for the services; (d) allows ser-
vices to be provided in-person or via electronic communication
platform; (e) requires a service provider to bill Medicaid if the par-
ent is a Medicaid beneficiary; and (f) lays out the basic require-
ments for a non-contracted service provider to be reimbursed,
such as a licensed provider maintaining licensure, the timeline
in which DFPS can reimburse, and that the service provider can-
not be related by consanguinity or affinity to the parent receiving
services.

FISCAL NOTE

Lea Ann Biggar, Chief Financial Officer of DFPS, has determined
that for each year of the first five years that the section(s) will
be in effect, there will not be fiscal implications to state and lo-
cal governments as a result of enforcing and administering the
section(s) as proposed. Implementation of this statute and rule
would require DFPS to process payments manually within exist-
ing resources and without IT modifications at this time.

GOVERNMENT GROWTH IMPACT STATEMENT

DFPS has determined that during the first five years that the
proposed rule will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of employee positions;
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(3) implementation of the proposed rule will not require an
increase or decrease in future legislative appropriations to the
agency;

(4) the proposed rule will not affect fees paid to the agency;
(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Ms. Biggar has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rule will provide additional revenue for small,
micro businesses or rural communities by allowing them to pro-
vide services to DFPS clients without having to go through the
contracting process to become a certified vendor for the agency.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the section(s) as proposed.

There is no anticipated negative impact on local employment.
COSTS TO REGULATED PERSONS

Pursuant to subsection (c)(7) of Texas Government Code
§2001.0045, the statute does not apply to a rule that is adopted
by the Department of Family and Protective Services

PUBLIC BENEFIT

Ms. Biggar has determined that for each year of the first five
years the sections are in effect, the public will benefit from adop-
tion of the section(s). The public benefit anticipated will be a
positive effect on small, or micro-businesses or rural communi-
ties because the proposed changes will provide additional rev-
enue for small, micro businesses or rural communities by allow-
ing them to provide services to DFPS clients without having to
go through the contracting process to become a certified vendor
for the agency. There is no anticipated economic cost to persons
who are required to comply with the proposed sections.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225.

TAKINGS IMPACT ASSESSMENT

DFPS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments and questions on this proposal must be submitted
within 30 days of publication of the proposal in the Texas Reg-
ister. Electronic comments and questions may be submitted to
RULES@dfps.state.tx.us. Hard copy comments may be submit-
ted to the DFPS Rules Coordinator, Legal Services Sanjuanita

Maltos, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030.

STATUTORY AUTHORITY

The new rule section 700.905 is authorized by Human Re-
sources Code (HRC) §40.027, which provides that the Depart-
ment of Family and Protective Services Commissioner shall
adopt rules for the operation and provision of services by the
department.

CROSS REFERENCE TO STATUTES
The new rule implements Texas Family Code §263.1021.

§700.905. Reimbursement of Noncontracted Service Providers.

(a) A parent who is required to complete a Family Service Plan
may obtain services from a qualified or licensed noncontracted service
provider, and this provider may be reimbursed by DFPS in an amount
equal to the average cost for the specific service from DFPS contrac-
tors providing the service in the region, where the parent resides. Only
services where the parent is the direct client of the service provider are
eligible for reimbursement. In addition, the rules relating to the reim-
bursement of noncontracted service providers are intended to further
supplement and clarify Texas Family Code §263.1021. This rule is
operable to the extent that DFPS has existing resources to implement
Texas Family Code §263.1021.

(b) Definitions:

(1) Case Plan: a Case Plan, as defined by 42 U.S.C. 675,
is a written document which meets the requirements 42 U.S.C. 675a.
Texas has divided the federal requirement of a Case Plan into two sep-
arate plans, the Family Service Plan as defined in Texas Family Code
§263.101 and the Child's Plan of Service as defined in Texas Family
Code §264.128. For the purpose of this Rule, a Child's Plan (also re-
ferred to as a Child's Plan of Service) is not a Family Service Plan.

(2) Family Service Plan (also referred to as a "Family Plan
of Service," "Family Plan" or "Individual Family Service Plan") is a
written plan in which DFPS and a child's parents identify the actions,
specific skills, knowledge, steps, and/or responsibilities that are neces-
sary for the parents to achieve the Family Service Plan's goal during
this Plan's service period and the assistance to be provided to the par-
ents by the DFPS or other agency toward meeting that goal.

(3) Single Source Continuum Contract/Contractor (SSCC)
is an entity, as described in Texas Family Code §264.154, with whom
DFPS enters into a contract for the provision of the full continuum
of substitute care, case management, and reunification services in a
Designated Community Area.

(4) Licensed Provider is an individual who is required by
the State of Texas to be licensed to provide the professional service that
the parent is receiving and DFPS is reimbursing.

(5) Qualified Provider is an individual who has completed
certification or other training programs and has two (2) years of veri-
fied full-time experience in the professional service in which they are
providing to the parent and DFPS is reimbursing.

(6) Noncontracted Service Provider is one who is not under
a current contract with DFPS or SSCC for the service that they are
seeking reimbursement. They also cannot be an employee of DFPS or
SSCC.

(c) SSCCs must adopt similar requirements relating to the
manner in which noncontracted service providers are reimbursed that
do not conflict with this Section.

48 TexReg 7166 December 8, 2023 Texas Register


mailto:RULES@dfps.state.tx.us

(d) Only the noncontracted service provider may seek reim-

nated (earlier of two). If a Family Service is reinstated, then the service

bursement from DFPS for services and must not have already been paid

provider would have to seek reimbursement though a new claim under

by the parent or a third party.

(e) To be reimbursed, services may be provided in-person or
through an electronic communication platform.

(f) DFPS cannot use state funds to reimburse a noncontracted
service provider for Medicaid services to a parent who is a Medicaid
beneficiary, as described in Texas Human Resources Code Chapter 32.

the reinstated Family Service Plan.

(5) The noncontracted service provider must be able to re-
ceive reimbursement from state or federal funds and not be debarred
from receiving these funds.

(6) The noncontracted service provider cannot have had a
prior DFPS contract to provide the specific service that they are seeking

If the parent has Texas Medicaid, the noncontracted service provider

reimbursement which DFPS terminated for cause.

must bill Medicaid and not seek reimbursement through DFPS.

(g) All the following requirements/conditions must be met in

(7) The noncontracted service provider cannot be related
by consanguinity or affinity to the parent receiving services.

order for a noncontracted service provider to be reimbursed:

(1) Must be qualified or licensed provider and comply with
the DFPS's guidelines and requirements for reimbursement pursuant to
Texas Family Code §263.1021.

(2) [Ifalicense is required, the service provider must main-
tain licensure and the license must remain in good standing while pro-
viding services that they are seeking reimbursement.

(3) Services obtained from a service provider selected must
be designed to achieve the stated goals of the Family Plan of Service for
a child in DFPS conservatorship and the noncontracted service provider
must certify whether the parent has satisfactorily completed the re-
quired service that is being sought for reimbursement.

(4) DFPS cannot reimburse for services that occur after
DFPS is dismissed from the case, or the parental rights have been termi-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2023.

TRD-202304341

Katharine McLaughlin

Policy Attorney

Department of Family and Protective Services
Earliest possible date of adoption: January 7, 2024
For further information, please call: (512) 915-1729
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