
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 371. MEDICAID AND OTHER 
HEALTH AND HUMAN SERVICES FRAUD 
AND ABUSE PROGRAM INTEGRITY 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§371.1, concerning Definitions; §371.3, concerning Purpose 
and Authority; §371.31, concerning Federal Felony Match; 
§371.1011, concerning Recommendation Criteria; §371.1305, 
concerning Preliminary Investigation; §371.1613, concerning 
Informal Resolution Process; §371.1663, concerning Managed 
Care; §371.1669, concerning Self-Dealing; and §371.1709, 
concerning Payment Hold. 
BACKGROUND AND PURPOSE 

House Bill 4611, 88th Legislature, Regular Session, 2023, made 
certain non-substantive revisions to Subtitle I, Title 4, Texas Gov-
ernment Code, which governs HHSC, Medicaid, and other social 
services as part of the legislature's ongoing statutory revision 
program. This proposal is necessary to update citations in the 
rules to reflect changes in the organization of the Texas Gov-
ernment Code sections that become effective on April 1, 2025. 
The proposed amendments update the affected citations to the 
Texas Government Code and revise Texas Administrative Code 
references. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the amended rules will 
be in effect, enforcing or administering the amended rules does 
not have foreseeable implications relating to costs or revenues 
of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 

(5) the proposed rules will not create a new regulation; 
(6) the proposed rules will not expand, limit, or repeal existing 
regulations; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rules do not impose any additional costs on 
small businesses, micro-businesses, or rural communities that 
are required to comply with the rules because the amendments 
only update references to existing laws. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule amendments will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not 
specifically state that §2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Erik Cary, HHSC Office of Inspector General (HHSC OIG) Chief 
Counsel, has determined that for each year of the first five years 
the rules are in effect, the public will benefit from rules that accu-
rately cite the laws governing HHSC, Medicaid, and other social 
services. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules 
because the amendments only update references to existing 
statutes. 
TAKINGS IMPACT ASSESSMENT 

The HHSC OIG has determined that the proposal does not re-
strict or limit an owner's right to the owner's property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under Texas Government Code 
§ 2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to HHSC 
Office of Inspector General - Chief Counsel Division, P.O. 
Box 85200, Austin, Texas 78708, or street address 4601 W. 
Guadalupe St., Austin, Texas 78751-3146; or by email to 
IG_Rules_Comments_Inbox@hhsc.state.tx.us. 
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To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 24R088" in the subject 
line. 
SUBCHAPTER B. OFFICE OF INSPECTOR 
GENERAL 
1 TAC §§371.1, 371.3, 371.31 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which requires the Executive Commis-
sioner of HHSC to adopt rules necessary to carry out the com-
mission's duties under Chapter 531; Texas Human Resources 
Code §32.021 and Texas Government Code §531.021(a), which 
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas, to administer Med-
icaid funds, and to adopt rules necessary for the proper and ef-
ficient regulations of the Medicaid program; and Texas Govern-
ment Code § 531.102, which provides that the Executive Com-
missioner of HHSC shall work in consultation with the HHSC 
OIG whenever the executive commissioner is required by law 
to adopt a rule or policy necessary to implement a power or duty 
of the office. 
The amendments affect Texas Government Code §§531.0055, 
531.008, 531.001, 531.02115, 531.102, 531.1021, 531.1032, 
and 531.113. 
§371.1. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise: 

(1) Abuse--A practice by a provider that is inconsistent 
with sound fiscal, business, or medical practices and that results in 
an unnecessary cost to the Medicaid program; the reimbursement 
for services that are not medically necessary or that fail to meet 
professionally recognized standards for health care; or a practice by a 
recipient that results in an unnecessary cost to the Medicaid program. 

(2) Address of record--

(A) An HHS provider's current mailing or physical ad-
dress, including a working fax number, as provided to the appropriate 
HHS program's claims administrator or as required by contract, statute, 
or regulation; or 

(B) a non-HHS provider's last known address as re-
flected by the records of the United States Postal Service or the Texas 
Secretary of State's records for business organizations, if applicable. 

(3) Affiliate; affiliate relationship--A person who: 

(A) has a direct or indirect ownership interest (or any 
combination thereof) of five percent or more in the person; 

(B) is the owner of a whole or part interest in any mort-
gage, deed of trust, note or other obligation secured (in whole or in 

part) by the entity whose interest is equal to or exceeds five percent of 
the value of the property or assets of the person; 

(C) is an officer or director of the person, if the person 
is a corporation; 

(D) is a partner of the person, if the person is organized 
as a partnership; 

(E) is an agent or consultant of the person; 

(F) is a consultant of the person and can control or be 
controlled by the person or a third party can control both the person 
and the consultant; 

(G) is a managing employee of the person, that is, a per-
son (including a general manager, business manager, administrator or 
director) who exercises operational or managerial control over a person 
or part thereof, or directly or indirectly conducts the day-to-day oper-
ations of the person or part thereof; 

(H) has financial, managerial, or administrative influ-
ence over the operational decisions of a person; 

(I) shares any identifying information with another 
person, including tax identification numbers, social security numbers, 
bank accounts, telephone numbers, business addresses, national 
provider numbers, Texas provider numbers, and corporate or franchise 
names; or 

(J) has a former relationship with another person as de-
scribed in subparagraphs (A) - (I) of this definition, but is no longer 
described, because of a transfer of ownership or control interest to an 
immediate family member or a member of the person's household of 
this section within the previous five years if the transfer occurred after 
the affiliate received notice of an audit, review, investigation, or po-
tential adverse action, sanction, board order, or other civil, criminal, or 
administrative liability. 

(4) Agent--Any person, company, firm, corporation, em-
ployee, independent contractor, or other entity or association legally 
acting for or in the place of another person or entity. 

(5) Allegation of fraud--Allegation of Medicaid fraud re-
ceived by HHSC from any source that has not been verified by the 
state, including an allegation based on: 

(A) a fraud hotline complaint; 

(B) claims data mining; 

(C) data analysis processes; or 

(D) a pattern identified through provider audits, civil 
false claims cases, or law enforcement investigations. 

(6) Applicant--An individual or an entity that has filed an 
enrollment application to become a provider, re-enroll as a provider, or 
enroll a new practice location in a Medicaid program or the Children's 
Health Insurance Program as described in paragraph [subsection] (23) 
of this subsection [section]. 

(7) At the time of the request--Immediately upon request 
and without delay. 

(8) Audit--A financial audit, attestation engagement, per-
formance audit, compliance audit, economy and efficiency audit, effec-
tiveness audit, special audit, agreed-upon procedure, nonaudit service, 
or review conducted by or on behalf of the state or federal government. 
An audit may or may not include site visits to the provider's place of 
business. 
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(9) Auditor--The qualified person, persons, or entity per-
forming the audit on behalf of the state or federal government. 

(10) Business day--A day that is not a Saturday, Sunday, or 
state legal holiday. In computing a period of business days, the first day 
is excluded and the last day is included. If the last day of any period 
is a Saturday, Sunday, or state legal holiday, the period is extended 
to include the next day that is not a Saturday, Sunday, or state legal 
holiday. 

(11) C.F.R.--The Code of Federal Regulations. 

(12) CHIP--The Texas Children's Health Insurance Pro-
gram or its successor, established under Title XXI of the federal Social 
Security Act (42 U.S.C. §§1397aa et seq.) and Chapter 62 of the Texas 
Health and Safety Code. 

(13) Claim--

(A) A written or electronic application, request, or de-
mand for payment by the Medicaid or other HHS program for health 
care services or items; or 

(B) A submitted request, demand, or representation that 
states the income earned or expense incurred by a provider in providing 
a product or a service and that is used to determine a rate of payment 
under the Medicaid or other HHS program. 

(14) Claims administrator--The entity an operating agency 
has designated to process and pay Medicaid or HHS program provider 
claims. 

(15) Closed-end contract--A contract or provider agree-
ment for a specific period of time. It may include any specific 
requirements or provisions deemed necessary by the OIG to ensure 
the protection of the program. It must be renewed for the provider to 
continue to participate in the Medicaid or other HHS program. 

(16) CMS--The Centers for Medicare & Medicaid Services 
or its successor. CMS is the federal agency responsible for adminis-
tering Medicare and overseeing state administration of Medicaid and 
CHIP. 

(17) Complete Application--A provider enrollment appli-
cation that contains all the required information, including: 

(A) all questions answered completely, including cor-
rect dates of birth, social security numbers, license numbers, and all 
requirements per provider type defined in the Texas Medicaid Provider 
Procedures Manual; 

(B) IRS Form W-9, if required; 

(C) signed and certified provider agreements; 

(D) Provider Information Form (PIF-1); 

(E) Principal Information Forms (PIF-2) on all persons 
required to be disclosed, if required; 

(F) full disclosure of all criminal history, including 
copies of complete dispositions on all criminal history; 

(G) full disclosure of all board or licensing orders, in-
cluding documentation of compliance with current board orders; 

(H) full disclosure of all corporate compliance agree-
ments, settlement agreements, state or federal debt, and sanctions; 

(I) documentation of an active license that is not subject 
to expiration within 30 days of submission of the enrollment applica-
tion, if required; 

(J) completion of a pre-enrollment site visit by HHSC, 
if required, and all required current documentation (e.g., liability insur-
ance); 

(K) documentation of fingerprints of a provider or any 
person with a five percent or more direct or indirect ownership in the 
provider, if required; and 

(L) any additional documentation related to the addition 
of a practice location, if required or requested by HHSC. 

(18) Conviction or convicted--Means that: 

(A) a judgment of conviction has been entered against 
an individual or entity by a federal, state, or local court, regardless of 
whether: 

(i) there is a post-trial motion or an appeal pending; 
or 

(ii) the judgment of conviction or other record relat-
ing to the criminal conduct has been expunged or otherwise removed; 

(B) a federal, state, or local court has made a finding of 
guilt against an individual or entity; 

(C) a federal, state, or local court has accepted a plea of 
guilty or nolo contendere by an individual or entity; or 

(D) an individual or entity has entered into participation 
in a first offender, deferred adjudication, pre-trial diversion, or other 
program or arrangement where judgment of conviction has been with-
held. 

(19) Credible allegation of fraud--An allegation of fraud 
that has been verified by the state. An allegation is considered to be 
credible when HHSC has carefully reviewed all allegations, facts, and 
evidence and has verified that the allegation has indicia of reliability. 
HHSC acts judiciously on a case-by-case basis. 

(20) DADS--The Texas Department of Aging and Disabil-
ity Services, its successor, or designee; the state agency responsible for 
administering long-term services and support for people who are aging 
and people with intellectual and physical disabilities. 

(21) Day--A calendar day. 

(22) Delivery of a health care item or service--Providing 
any item or service to an individual to meet his or her physical, mental 
or emotional needs or well-being, whether or not reimbursed under 
Medicare, Medicaid, or any federal health care program. 

(23) Enrollment--The HHSC process that a provider or ap-
plicant follows to enroll or re-enroll as a provider or enroll a new prac-
tice location. 

(24) Enrollment application--Documentation required by 
HHSC that an applicant submits to HHSC to enroll or re-enroll as 
a provider or to add a practice location. An enrollment application 
includes any supplemental forms used to add practice locations for 
Medicare-enrolled or limited-risk providers, as determined by HHSC. 

(25) Exclusion--The suspension of a provider or any per-
son from being authorized under the Medicaid program to request re-
imbursement of items or services furnished by that specific provider. 

(26) Executive Commissioner--The HHSC Executive 
Commissioner. 

(27) False statement or misrepresentation--Any statement 
or representation that is inaccurate, incomplete, or untrue. 

(28) Federal health care program--Any plan or program 
that provides health benefits, whether directly, through insurance, or 
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otherwise, which is funded directly, in whole or in part, by the United 
States government (other than the federal employee health insurance 
program under Chapter 89 of Title 5, U.S.C.). 

(29) Fraud--Any intentional deception or misrepresenta-
tion made by a person with the knowledge that the deception could 
result in some unauthorized benefit to that person or some other 
person. The term does not include unintentional technical, clerical, or 
administrative errors. 

(30) Full investigation--Review and development of evi-
dence to support an allegation or complaint to resolution through dis-
missal, settlement, or formal hearing. 

(31) Furnished--Items or services provided or supplied, di-
rectly or indirectly, by any person. This includes items and services 
manufactured, distributed, or otherwise provided by persons that do 
not directly submit claims to Medicare, Medicaid, or any federal health 
care program, but that supply items or services to providers, practition-
ers, or suppliers who submit claims to these programs for such items 
or services. This term does not include persons that submit claims di-
rectly to these programs for items and services ordered or prescribed 
by another person. 

(A) Directly--The provision of items and services by in-
dividuals or entities (including items and services provided by them, 
but manufactured, ordered, or prescribed by another individual or en-
tity) who submit claims to Medicare, Medicaid, or any federal health 
care program. 

(B) Indirectly--The provision of items and services 
manufactured, distributed, or otherwise supplied by individuals or 
entities who do not directly submit claims to Medicare, Medicaid, or 
other federal health care programs, but that provide items and services 
to providers, practitioners, or suppliers who submit claims to these 
programs for such items and services. 

(32) Health information--Any information, whether oral or 
recorded in any form or medium, that is created or received by a health 
care provider, health plan, public health authority, employer, life in-
surer, school or university, or health care clearinghouse, and that relates 
to: 

(A) the past, present, or future physical or mental health 
or condition of an individual; 

(B) the provision of health care to an individual; or 

(C) the past, present, or future payment for the provi-
sion of health care to an individual. 

(33) HHS--Health and human services. Means: 

(A) a health and human services agency under the um-
brella of HHSC, including HHSC; 

(B) a program or service provided under the authority 
of HHSC, including Medicaid and CHIP; or 

(C) a health and human services agency, including 
those agencies delineated in Texas Government Code §521.0001 
[§531.001]. 

(34) HHSC--The Texas Health and Human Services Com-
mission, its successor, or designee. 

(35) HIPAA--Collectively, the Health Insurance Portabil-
ity and Accountability Act of 1996, 42 U.S.C. §§1320d et seq., and 
regulations adopted under that act, as modified by the Health Informa-
tion Technology for Economic and Clinical Health Act (HITECH) (P.L. 
111-105), and regulations adopted under that act at 45 C.F.R. Parts 160 
and 164. 

(36) Immediate family member--An individual's spouse 
(husband or wife); natural or adoptive parent; child or sibling; step-
parent, stepchild, stepbrother or stepsister; father-, mother-, daughter-, 
son-, brother- or sister-in-law; grandparent or grandchild; or spouse of 
a grandparent or grandchild. 

(37) Indirect ownership interest--Any ownership interest in 
an entity that has an ownership interest in another entity. The term in-
cludes an ownership interest in any entity that has an indirect ownership 
interest in the entity at issue. 

(38) Inducement--An attempt to entice or lure an action on 
the part of another in exchange for, without limitation, cash in any 
amount, entertainment, any item of value, a promise, specific perfor-
mance, or other consideration. 

(39) Inspector General--The individual appointed to be the 
director of the OIG by the Texas Governor in accordance with Texas 
Government Code §544.0101 [§531.102(a-1)]. 

(40) "Item" or "service" means--

(A) Any item, device, medical supply or service pro-
vided to a patient: 

(i) that is listed in an itemized claim for program 
payment or a request for payment; or 

(ii) for which payment is included in other federal 
or state health care reimbursement methods, such as a prospective pay-
ment system; and 

(B) In the case of a claim based on costs, any entry or 
omission in a cost report, books of account, or other documents sup-
porting the claim. 

(41) Jurisdiction--An issue or matter that the OIG has au-
thority to investigate and act upon. 

(42) Knew or should have known--A person, with respect 
to information, knew or should have known when the person had or 
should have had actual knowledge of information, acted in deliberate 
ignorance of the truth or falsity of the information, or acted in reckless 
disregard of the truth or falsity of the information. Proof of a person's 
specific intent to commit a program violation is not required in an ad-
ministrative proceeding to show that a person acted knowingly. 

(43) Managed care plan--A plan under which a person un-
dertakes to provide, arrange for, pay for, or reimburse, in whole or in 
part, the cost of any health care service. A part of the plan must con-
sist of arranging for or providing health care services as distinguished 
from indemnification against the cost of those services on a prepaid 
basis through insurance or otherwise. The term does not include an in-
surance plan that indemnifies an individual for the cost of health care 
services. 

(44) Managing employee--An individual, regardless of the 
person's title, including a general manager, business manager, admin-
istrator, officer, or director, who exercises operational or managerial 
control over the employing entity, or who directly or indirectly con-
ducts the day-to-day operations of the entity. 

(45) MCO--Managed care organization. Has the meaning 
described in §353.2 of this title (relating to Definitions) and for pur-
poses of this chapter includes an MCO's special investigative unit under 
Texas Government Code §544.0352(a)(1) [§531.113(a)(1)], and any 
entity with which the MCO contracts for investigative services under 
Texas Government Code §544.0352(a)(2) [§531.113(a)(2)]. 
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(46) MCO provider--An association, group, or individual 
health care provider furnishing services to MCO members under con-
tract with an MCO. 

(47) Medicaid or Medicaid program--The Texas medical 
assistance program established under Texas Human Resources Code 
Chapter 32 and regulated in part under Title 42 C.F.R. Part 400 or its 
successor. 

(48) Medicaid-related funds--Any funds that: 

(A) a provider obtains or has access to by virtue of par-
ticipation in Medicaid; or 

(B) a person obtains through embezzlement, misuse, 
misapplication, improper withholding, conversion, or misappropri-
ation of funds that had been obtained by virtue of participation in 
Medicaid. 

(49) Medical assistance--Includes all of the health care and 
related services and benefits authorized or provided under state or fed-
eral law for eligible individuals of this state. 

(50) Member of household--An individual who is sharing 
a common abode as part of a single-family unit, including domestic 
employees, partners, and others who live together as a family unit. 

(51) OAG--Office of the Attorney General of Texas or its 
successor. 

(52) OIG--HHSC Office of the Inspector General, its suc-
cessor, or designee. 

(53) OIG's method of finance--The sources and amounts 
authorized for financing certain expenditures or appropriations made 
in the General Appropriations Act. 

(54) Operating agency--A state agency that operates any 
part of the Medicaid or other HHS program. 

(55) Overpayment--The amount paid by Medicaid or other 
HHS program or the amount collected or received by a person by virtue 
of the provider's participation in Medicaid or other HHS program that 
exceeds the amount to which the provider or person is entitled under 
§1902 of the Social Security Act or other state or federal statutes for a 
service or item furnished within the Medicaid or other HHS programs. 
This includes: 

(A) any funds collected or received in excess of the 
amount to which the provider is entitled, whether obtained through er-
ror, misunderstanding, abuse, misapplication, misuse, embezzlement, 
improper retention, or fraud; 

(B) recipient trust funds and funds collected by a person 
from recipients if collection was not allowed by Medicaid or other HHS 
program policy; or 

(C) questioned costs identified in a final audit report that 
found that claims or cost reports submitted in error resulted in money 
paid in excess of what the provider is entitled to under an HHS program, 
contract, or grant. 

(56) Ownership interest--A direct or indirect ownership in-
terest (or any combination thereof) of five percent or more in the equity 
in the capital, stock, profits, or other assets of a person or any mortgage, 
deed, trust, note, or other obligation secured in whole or in part by the 
person's property or assets. 

(57) Payment hold (suspension of payments)--An admin-
istrative sanction that withholds all or any portion of payments due a 
provider until the matter in dispute, including all investigation and legal 
proceedings, between the provider and HHSC or an operating agency 

are resolved. This is a temporary denial of reimbursement under Med-
icaid for items or services furnished by a specified provider. 

(58) Person--Any legally cognizable entity, including an 
individual, firm, association, partnership, limited partnership, corpo-
ration, agency, institution, MCO, Special Investigative Unit, CHIP 
participant, trust, non-profit organization, special-purpose corporation, 
limited liability company, professional entity, professional association, 
professional corporation, accountable care organization, or other 
organization or legal entity. 

(59) Person with a disability--An individual with a mental, 
physical, or developmental disability that substantially impairs the in-
dividual's ability to provide adequately for the person's care or his or 
her own protection, and: 

(A) who is 18 years of age or older; or 

(B) who is under 18 years of age and who has had the 
disabilities of minority removed. 

(60) Physician--An individual licensed to practice 
medicine in this state, a professional association composed solely 
of physicians, a partnership composed solely of physicians, a single 
legal entity authorized to practice medicine owned by two or more 
physicians, or a nonprofit health corporation certified by the Texas 
Medical Board under Chapter 162, Texas Occupations Code. 

(61) Practitioner--An individual licensed or certified under 
state law to practice the individual's profession. 

(62) Preliminary investigation--A review by the OIG un-
dertaken to verify the merits of a complaint/allegation of fraud, waste, 
or abuse from any source. The preliminary investigation determines 
whether there is sufficient basis to warrant a full investigation. 

(63) Prima facie--Sufficient to establish a fact or raise a 
presumption unless disproved. 

(64) Professionally recognized standards of health care--
Statewide or national standards of care, whether in writing or not, that 
professional peers of the individual or entity whose provision of care is 
an issue, recognize as applying to those peers practicing or providing 
care within the state of Texas. 

(65) Program violation--A failure to comply with a Med-
icaid or other HHS provider contract or agreement, the Texas Med-
icaid Provider Procedures Manual or other official program publica-
tions, or any state or federal statute, rule, or regulation applicable to 
the Medicaid or other HHS program, including any action that consti-
tutes grounds for enforcement as delineated in this subchapter. 

(66) Provider--Any person, including an MCO and its sub-
contractors, that: 

(A) is furnishing Medicaid or other HHS services under 
a provider agreement or contract with a Medicaid or other HHS oper-
ating agency; 

(B) has a provider or contract number issued by HHSC 
or by any HHS agency or program or its designee to provide medical 
assistance, Medicaid, or any other HHS service in any HHS program, 
including CHIP, under contract or provider agreement with HHSC or 
an HHS agency; or 

(C) provides third-party billing services under a con-
tract or provider agreement with HHSC. 

(67) Provider agreement--A contract, including any and all 
amendments and updates, with Medicaid or other HHS program to sub-
contract services, or with an MCO to provide services. 
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(68) Provider screening process--The process in which a 
person participates to become eligible to participate and enroll as a 
provider in Medicaid or other HHS program. This process includes 
enrollment under this chapter or Chapter 352 of this title (relating to 
Medicaid and Children's Health Insurance Program Provider Enroll-
ment), 42 C.F.R Part 1001, or other processes delineated by statute, 
rule, or regulation. 

(69) Reasonable request--Request for access, records, doc-
umentation, or other items deemed necessary or appropriate by the OIG 
or a requesting agency to perform an official function, and made by 
a properly identified agent of the OIG or a requesting agency during 
hours that a person, business, or premises is open for business. 

(70) Recipient--A person eligible for and covered by the 
Medicaid or any other HHS program. 

(71) Records and documentation--Records and documents 
in any form, including electronic form, which include: 

(A) medical records, charting, other records pertaining 
to a patient, radiographs, laboratory and test results, molds, models, 
photographs, hospital and surgical records, prescriptions, patient or 
client assessment forms, and other documents related to diagnosis, 
treatment, or service of patients; 

(B) billing and claims records, supporting documenta-
tion such as Title XIX forms, delivery receipts, and any other records of 
services provided to recipients and payments made for those services; 

(C) cost reports and documentation supporting cost re-
ports; 

(D) managed care encounter data and financial data 
necessary to demonstrate solvency of risk-bearing providers; 

(E) ownership disclosure statements, articles of incor-
poration, bylaws, corporate minutes, and other documentation demon-
strating ownership of corporate entities; 

(F) business and accounting records and support docu-
mentation; 

(G) statistical documentation, computer records, and 
data; 

(H) clinical practice records, including patient sign-in 
sheets, employee sign-in sheets, office calendars, daily or other peri-
odic logs, employment records, and payroll documentation related to 
items or services rendered under an HHS program; and 

(I) records affidavits, business records affidavits, evi-
dence receipts, and schedules. 

(72) Recoupment of overpayment--A sanction imposed to 
recover funds paid to a provider or person to which the provider or 
person was not entitled. 

(73) Requesting agency--The OIG; the OAG's Medicaid 
Fraud Control Unit or Civil Medicaid Fraud Division; any other state 
or federal agency authorized to conduct compliance, regulatory, or pro-
gram integrity functions on a provider, a person, or the services ren-
dered by the provider or person. 

(74) Risk analysis--The process of defining and analyzing 
the dangers to individuals, businesses, and governmental entities posed 
by potential natural and human-caused adverse events. A risk analysis 
can be either quantitative, which involves numerical probabilities, or 
qualitative, which involves observations that are not numerical in na-
ture. 

(75) Sanction--Any administrative enforcement measure 
imposed by the OIG pursuant to this subchapter other than administra-
tive actions defined in §371.1701 of this chapter [subchapter] (relating 
to Administrative Actions). 

(76) Sanctioned entity--An entity that has been convicted 
of any offense described in 42 C.F.R §§1001.101 - 1001.401 or has 
been terminated or excluded from participation in Medicare, Medicaid 
in Texas, or any other state or federal health care program. 

(77) Services--The types of medical assistance specified in 
§1905(a) of the Social Security Act (42 U.S.C. §1396d(a)) and other 
HHS program services authorized under federal and state statutes that 
are administered by HHSC and other HHS agencies. 

(78) SIU--A Special Investigative Unit of an MCO 
as defined under Texas Government Code §544.0352(a)(1) 
[§531.113(a)(1)]. 

(79) Social Security Act--Legislation passed by Congress 
in 1965 that established the Medicaid program under Title XIX of the 
Act and created the Medicare program under Title XVIII of the Act. 

(80) Solicitation--Offering to pay or agreeing to accept, di-
rectly or indirectly, overtly or covertly, any remuneration in cash or in 
kind to or from another for securing a patient or patronage for or from 
a person licensed, certified, or registered or enrolled as a provider or 
otherwise by a state health care regulatory or HHS agency. 

(81) State health care program--A State plan approved un-
der Title XIX, any program receiving funds under Title V or from an 
allotment to a State under such Title, any program receiving funds un-
der Subtitle I of Title XX or from an allotment to a State under Subtitle 
I of Title XX, or any State child health plan approved under Title XXI. 

(82) Substantial contractual relationship--A relationship in 
which a person has direct or indirect business transactions with an en-
tity that, in any fiscal year, amounts to more than $25,000 or five per-
cent of the entity's total operating expenses, whichever is less. 

(83) Suspension of payments (payment hold)--An admin-
istrative sanction that withholds all or any portion of payments due a 
provider until the matter in dispute, including all investigation and legal 
proceedings, between the provider and HHSC or an operating agency 
or its agent(s) are resolved. This is a temporary denial of reimburse-
ment under the Medicaid or other HHS program for items or services 
furnished by a specified provider. 

(84) System recoupment--Any action to recover funds paid 
to a provider or other person to which they were not entitled, by means 
other than the imposition of a sanction under these rules. It may include 
any routine payment correction by an agency or an agency's fiscal agent 
to correct an overpayment that resulted without any alleged wrongdo-
ing. 

(85) TEFRA--The Tax Equity and Fiscal Responsibility 
Act (TEFRA) of 1982, a federal law that allows states to make med-
ical assistance available to certain children with disabilities without 
counting their parent's income. 

(86) Terminated--Means: 

(A) with respect to a Medicaid or CHIP provider, the re-
vocation of the billing provider's Medicaid or CHIP billing privileges 
after the provider has exhausted all applicable appeal rights or the time-
line for appeal has expired; and 

(B) with respect to a Medicare provider, supplier, or el-
igible professional, the revocation of the provider's, supplier's, or eli-
gible professional's Medicare billing privileges after the provider, sup-
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plier, or eligible professional has exhausted all applicable appeal rights 
or the timeline for appeal has expired. 

(87) Terminated for cause--Termination based on allega-
tions related to fraud, program violations, integrity, or improper quality 
of care. 

(88) Title V--Title V (Maternal and Child Health Services 
Block Grant) of the Social Security Act, codified at 42 U.S.C. §§701 
et seq. 

(89) Title XVIII--Title XVIII (Medicare) of the Social Se-
curity Act, codified at 42 U.S.C. §§1395 et seq. 

(90) Title XIX--Title XIX (Medicaid) of the Social Secu-
rity Act, codified at 42 U.S.C. §§1396-1 et seq. 

(91) Title XX--Title XX (Social Services Block Grant) of 
the Social Security Act, codified at 42 U.S.C. §§1397 et seq. 

(92) Title XXI--Title XXI (State Children's Health Insur-
ance Program (CHIP)) of the Social Security Act, codified at 42 U.S.C. 
§§1397aa et seq. 

(93) TMRP--The Texas Medical Review Program, which 
is the inpatient hospital utilization review process HHSC uses for hos-
pitals reimbursed under HHSC's prospective payment system. 

(94) U.S.C.--United States Code. 

(95) Vendor hold--Any legally authorized hold or lien by 
any state or federal governmental unit against future payments to a 
person. Vendor holds may include tax liens, state or federal program 
holds, liens established by the OAG Collections Division, and State 
Comptroller voucher holds. 

(96) Waste--Practices that a reasonably prudent person 
would deem careless or that would allow inefficient use of resources, 
items, or services. 

§371.3. Purpose and Authority. 

(a) The OIG is responsible for preventing, detecting, audit-
ing, inspecting, reviewing, and investigating fraud, waste, and abuse in 
Medicaid and other HHS programs. In addition, the OIG is responsi-
ble for enforcing state law relating to the provision of HHS in Medicaid 
and other HHS programs. 

(b) The statutory authority for this chapter is provided by 
Texas Human Resources Code Chapters 32 and 36; Texas Government 
Code Chapters 540 and 544 [Chapter 531], and federal law (Social 
Security Act) and regulations (42 C.F.R.). 

§371.31. Federal Felony Match. 

The OIG has a system to cross-reference data collected for the pro-
grams identified in Texas Government Code §544.0454 [§531.008(c) 
of the Texas Government Code] with the list of fugitive felons main-
tained by the federal government. The purpose of the data match is to 
identify fugitive felons who may be enrolled as recipients in programs 
that are referenced in Texas Government Code §544.0454 [§531.008(c) 
of the Texas Government Code]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405120 

Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-7320 

♦ ♦ ♦ 

SUBCHAPTER E. PROVIDER DISCLOSURE 
AND SCREENING 
1 TAC §371.1011 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which requires the Executive 
Commissioner of HHSC to adopt rules necessary to carry 
out the commission’s duties under Chapter 531; Texas Hu-
man Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas, 
to administer Medicaid funds, and to adopt rules necessary for 
the proper and efficient regulations of the Medicaid program; 
and Texas Government Code § 531.102, which provides that 
the Executive Commissioner of HHSC shall work in consultation 
with the HHSC OIG whenever the executive commissioner is 
required by law to adopt a rule or policy necessary to implement 
a power or duty of the office. 
The amendment affects Texas Government Code §§531.0055, 
531.008, 531.001, 531.02115, 531.102, 531.1021, 531.1032, 
and 531.113. 
§371.1011. Recommendation Criteria. 

(a) A felony or misdemeanor conviction, as defined in 42 
C.F.R. §1001.2, under Texas law, the laws of another state, or federal 
law, may affect a provider's and/or person's ability to participate. 

(b) The OIG may recommend denial of an enrollment appli-
cation of the applicant or a person required to be disclosed in accor-
dance with §371.1005 of this subchapter (relating to Disclosure Re-
quirements) on the basis of information revealed through a background 
check on the applicant, provider, or a person required to be disclosed. 
A background check may include: 

(1) information concerning the licensing status of the 
health care professional; 

(2) information contained in the criminal history record 
information check performed in accordance with Texas Government 
Code §544.0153 [§531.1032]; 

(3) a review of federal databases; 

(4) the pendency of an open investigation by the OIG; and 

(5) any other reason that the OIG determines appropriate. 

(c) On a case-by-case basis, the OIG may recommend ap-
proval of an enrollment application despite the existence of a criminal 
history. 

(1) When evaluating criminal history record information, 
the OIG takes into consideration: 

(A) the extent to which the conduct relates to the ser-
vices provided or to be provided under Medicaid; 
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(B) the degree to which the provider, applicant, or per-
son required to be disclosed does or will interact with Medicaid recip-
ients as a provider; and 

(C) any previous evidence that the provider, applicant, 
or person required to be disclosed engaged in fraud, waste, or abuse 
under Medicaid. 

(2) The OIG also considers the following circumstances: 

(A) the number of criminal convictions as defined in 42 
C.F.R. §1001.2; 

(B) the nature and seriousness of the crime; 

(C) whether the individual or entity has completed the 
sentence, punishment, or other requirements that were imposed for the 
crime and, if so, the length of time since completion; 

(D) in the case of an individual, the age of the individual 
at the time the crime was committed; 

(E) whether the crime was committed in connection 
with the individual's or entity's participation in Medicaid or other HHS 
programs; 

(F) the extent of the individual's or entity's rehabilita-
tion efforts and outcome; 

(G) the conduct of the individual or entity, and the work 
history of the individual, both before and after the crime; 

(H) the relationship of the crime to the individual or en-
tity's fitness or capacity to remain a provider or become a provider; 

(I) whether approving the individual or entity would of-
fer the individual or entity the opportunity to engage in further criminal 
activity; 

(J) the extent to which the individual or entity provides 
relevant information or otherwise demonstrates that approval should 
be granted; and 

(K) any other circumstances that HHSC determines are 
relevant to the individual or entity's eligibility. 

(3) The provider is responsible for providing to HHSC or 
to the OIG, within three business days of an IG request, information 
related to the degree to which a person could interact with Medicaid 
recipients as a provider. 

(4) In all instances, the OIG takes into consideration evi-
dence of multiple or repeated instances of the same or similar conduct. 

(d) In addition to the considerations outlined in subsection (c) 
of this section, the OIG specifically takes into consideration the follow-
ing conduct that may be contained in criminal history record informa-
tion of providers, applicants, or persons required to be disclosed: 

(1) for provider types that have or may have direct access 
to recipients in their capacity as a provider: 

(A) conduct involving healthcare fraud; 

(B) conduct involving abuse of patients, minors, the el-
derly, or the disabled; 

(C) conduct involving prohibited sexual conduct or in-
volving children as victims; 

(D) conduct against the person such as homicide, kid-
napping, or assault; 

(E) conduct involving perjury or crimes of other falsi-
fication, such as tampering with physical evidence or governmental 
record; 

(F) conduct involving insurance fraud; 

(G) conduct involving illegal manufacture, use, posses-
sion or distribution of controlled substances; and 

(H) conduct involving theft, including theft by check; 

(2) for provider types that may transport recipients and 
guardians in their capacity as a provider: 

(A) conduct involving healthcare fraud; 

(B) conduct involving abuse of patients, minors, the el-
derly, or the disabled; 

(C) conduct involving prohibited sexual conduct or in-
volving children as victims; 

(D) conduct against the person such as homicide, kid-
napping, or assault; 

(E) conduct involving perjury or tampering with a gov-
ernmental record; 

(F) conduct involving intoxication and operating a mo-
tor vehicle, including driving while intoxicated, intoxication assault, 
and intoxication manslaughter; 

(G) conduct involving illegal manufacture, use, posses-
sion, or distribution of controlled substances; 

(H) conduct involving criminal trespass; 

(I) conduct involving extortion; and 

(J) conduct involving promotion of prostitution or hu-
man trafficking; 

(3) for provider types that may have interaction with or ac-
cess to recipients, recipients' homes, or recipients' property in their ca-
pacity as a provider: 

(A) conduct involving healthcare fraud; 

(B) conduct involving abuse of patients, minors, the el-
derly, or the disabled; 

(C) conduct involving prohibited sexual conduct or in-
volving children as victims; 

(D) conduct against the person such as homicide, kid-
napping, or assault; 

(E) conduct against property such as theft, burglary, 
property damage, or criminal trespass; 

(F) conduct involving breach of fiduciary duty; 

(G) conduct involving illegal manufacture, use, posses-
sion, or distribution of controlled substances; and 

(4) for provider types that have no recipient interaction or 
access: 

(A) conduct involving healthcare fraud; 

(B) conduct involving breach of fiduciary duty or a de-
ceptive business practice; and 

(C) conduct involving theft, including theft by check. 

(e) The OIG may recommend permanent denial of an enroll-
ment application if: 
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♦ ♦ ♦ 

(1) the applicant, provider, or a person required to be dis-
closed has been convicted, as defined in 42 C.F.R. §1001.2, of an of-
fense arising from a fraudulent act under Medicaid or other HHS pro-
grams; and 

(2) that fraudulent act resulted in injury to an elderly per-
son, a person with a disability, or a person younger than 18 years of 
age. 

(f) The OIG may recommend denial of any enrollment appli-
cation, regardless of provider type, if it determines in its discretion that 
the applicant may pose an increased risk for committing fraud, waste, 
or abuse or may demonstrate unfitness to provide or bill for medical 
assistance items or services. In addition to the applicant's criminal, 
regulatory, and administrative sanction history, the OIG considers all 
applicable circumstances, including the following, if applicable: 

(1) the applicant, a person required to be disclosed, or a 
person with an ownership or control interest in the provider did not 
submit complete, timely, and accurate information, failed to cooperate 
with any provider screening methods, or refused to permit access for a 
site visit; 

(2) the applicant or a person required to be disclosed has 
failed to repay overpayments to Medicaid, CHIP, or other HHS pro-
grams; 

(3) the applicant, provider, or a person required to be dis-
closed pursuant to §371.1005 of this subchapter, has been suspended or 
prohibited from participating, excluded, terminated, or debarred from 
participating in any state Medicaid, CHIP or other HHS agency pro-
gram; 

(4) the applicant, provider, or a person required to be dis-
closed has participated in Medicaid or CHIP program and failed to bill 
for medical assistance or refer clients for medical assistance within the 
12-month period prior to submission of the enrollment application; 

(5) the applicant, provider, or a person required to be dis-
closed has falsified any information on the enrollment application; and 

(6) The OIG is unable to verify the identity of the applicant, 
provider, or a person required to be disclosed. 

(g) Healthcare professionals who are licensed and in good 
standing with a Texas licensing authority that requires the submission 
of fingerprints for the purpose of conducting a criminal history record 
information check are not subject to an additional criminal history 
record information check by the OIG for the purposes of determining 
eligibility to enroll, unless performing a criminal history record infor-
mation check is required or appropriate for other reasons, including 
for conducting an investigation of fraud, waste, or abuse or where 
required by 42 C.F.R. §455.450. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405121 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-7320 

SUBCHAPTER F. INVESTIGATIONS 
1 TAC §371.1305 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which requires the Executive 
Commissioner of HHSC to adopt rules necessary to carry 
out the commission's duties under Chapter 531; Texas Hu-
man Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas, 
to administer Medicaid funds, and to adopt rules necessary for 
the proper and efficient regulations of the Medicaid program; 
and Texas Government Code § 531.102, which provides that 
the Executive Commissioner of HHSC shall work in consultation 
with the HHSC OIG whenever the executive commissioner is 
required by law to adopt a rule or policy necessary to implement 
a power or duty of the office. 
The amendment affects Texas Government Code §§531.0055, 
531.008, 531.001, 531.02115, 531.102, 531.1021, 531.1032, 
and 531.113. 
§371.1305. Preliminary Investigation. 

(a) The OIG may receive and investigate complaints related 
to fraud, waste, or abuse within HHSC or an HHS agency. The OIG 
prioritizes complaints for purposes of determining the order in which 
complaints are investigated, taking into account the seriousness of the 
allegations made in a complaint. The OIG may consider the follow-
ing factors when opening cases and prioritizing cases for the efficient 
management of the OIG's workload: 

(1) the highest potential for recovery or risk to the State; 

(2) the history of noncompliance with applicable law and 
regulations; 

(3) identified fraud trends; 

(4) internal affairs investigations according to the serious-
ness of the threat to recipient or public safety or the risk to program in-
tegrity in terms of the amount or scope of fraud, waste, or abuse posed 
by the allegation that is the subject of the investigation; 

(5) acts or the failure to act that potentially threatens the 
public health or may result in physical harm to the public; and 

(6) the potential for or actual physical destruction of state 
property, including the loss, theft and destruction of State assets, prop-
erty, benefits, or equipment. 

(b) The OIG assesses complaints received by the OIG from 
any source to determine within 30 days of receipt whether it has: 

(1) sufficient indicators of fraud, waste, or abuse; and 

(2) jurisdiction. 

(c) If the OIG has jurisdiction and sufficient information to 
justify an investigation, the OIG completes a preliminary investigation 
within 45 days of receipt of the complaint to determine whether there 
is sufficient basis to warrant a full investigation. The OIG may also 
collaborate with federal or other state authorities in conducting audits 
or investigations and in taking enforcement measures in response to 
program violations. 
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(1) After completing its preliminary investigation, the OIG 
may, at its discretion, initiate settlement discussions of an administra-
tive case with the person who is the subject of the investigation. If the 
matter cannot reasonably be settled or if the OIG determines that fur-
ther investigation is required before the propriety of settlement or other 
enforcement can be evaluated, the OIG may conduct a full investiga-
tion. 

(2) If, at any point during its investigation, the OIG deter-
mines that an overpayment resulted without wrongdoing, the OIG may 
refer the matter for routine payment correction by HHSC's fiscal agent 
or an operating agency or may offer a payment plan. 

(d) The OIG may also consider the following factors in deter-
mining whether to open a full investigation: 

(1) the nature of the program violation; 

(2) evidence of knowledge and intent; 

(3) the seriousness of the program violation; 

(4) the extent of the violation; 

(5) prior noncompliance issues; 

(6) prior imposition of sanctions, damages, or penalties; 

(7) willingness to comply with program rules; 

(8) efforts to interfere with an investigation or witnesses; 

(9) recommendations of peer review groups; 

(10) program violations within Medicaid, Medicare, Titles 
V, XIX, XX, CHIP, and other HHS programs; 

(11) pertinent affiliate relationships; 

(12) past and present compliance with licensure and certi-
fication requirements; 

(13) history of criminal, civil, or administrative liability; 
and 

(14) any other relevant information or analysis the OIG 
deems appropriate. 

(e) In addition to the factors listed in subsection (d) of this 
section, the OIG may also consider the following factors in determining 
whether to close a preliminary investigation: 

(1) the complainant is unavailable or unwilling to cooper-
ate; 

(2) information or evidence to substantiate the complaint is 
unavailable or unobtainable; 

(3) the complaint is resolved after it is filed with the OIG; 

(4) data regarding the subject of the complaint, such as 
claims or encounter data, does not support the allegations raised in the 
complaint; 

(5) an investigation, audit, inspection, or other review re-
garding the complaint already exists; 

(6) an analysis of the provider's billing patterns does not 
show that the provider's billing patterns vary significantly from those 
of comparable providers; or 

(7) any other relevant information or analysis the OIG 
deems appropriate. 

(f) Once the preliminary investigation is completed, the OIG 
reviews the allegations of fraud, waste, abuse, or questionable prac-
tices, and all facts and evidence relating to the allegation and prepares 

a preliminary report before the allegation of fraud or abuse proceeds to 
a full investigation. The preliminary report documents the following: 

(1) the allegation that is the basis of the report; 

(2) the evidence reviewed; 

gation; 
(3) the procedures used to conduct the preliminary investi-

(4) the findings of the preliminary investigation; and 

(5) whether a full investigation is warranted. 

(g) The OIG maintains a record of all allegations of fraud, 
waste, or abuse against a provider containing the date each allega-
tion was received or identified and the source of the allegation, if 
available. This record is confidential under Texas Government Code 
§544.0259(e) [§531.1021(g)] and subject to Texas Government Code 
§544.0259(f) [§531.1021(h)]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405124 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-7320 

♦ ♦ ♦ 

SUBCHAPTER G. ADMINISTRATIVE 
ACTIONS AND SANCTIONS 
DIVISION 1. GENERAL PROVISIONS 
1 TAC §371.1613 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which requires the Executive 
Commissioner of HHSC to adopt rules necessary to carry 
out the commission's duties under Chapter 531; Texas Hu-
man Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas, 
to administer Medicaid funds, and to adopt rules necessary for 
the proper and efficient regulations of the Medicaid program; 
and Texas Government Code § 531.102, which provides that 
the Executive Commissioner of HHSC shall work in consultation 
with the HHSC OIG whenever the executive commissioner is 
required by law to adopt a rule or policy necessary to implement 
a power or duty of the office. 
The amendment affects Texas Government Code §§531.0055, 
531.008, 531.001, 531.02115, 531.102, 531.1021, 531.1032, 
and 531.113. 
§371.1613. Informal Resolution Process. 
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(a) A person who is served a notice of intent to impose a sanc-
tion or notice of a payment hold may request an informal resolution 
meeting (IRM) to discuss the issues identified by the OIG in the notice. 

(b) A written request for an IRM must: 

(1) be sent by certified mail to the address specified in the 
notice letter; 

(2) arrive at the address specified in the notice of intent to 
impose the sanction no later than: 

(A) for a payment hold, ten days after service on the 
person of the notice of payment hold; 

(B) for any sanction other than a payment hold or notice 
of recoupment of overpayment or debt, 30 days after service on the 
person of the notice; or 

(C) for a notice of recoupment or overpayment or debt, 
a person may request an IRM any time prior to the issuance of the final 
notice; 

(3) include a statement as to the specific issues, findings, 
and/or legal authority in the notice letter with which the person dis-
agrees, and, in the case of a payment hold, why an IRM would be ben-
eficial for the resolution of the case; 

(4) state the basis for the person's contention that the spe-
cific issues or findings and conclusions of the OIG are incorrect; and 

(5) be signed by the person or an attorney for the person. 
No other person or party may request an IRM for or on behalf of the 
subject of the sanction. 

(c) On timely request for an initial IRM: 

(1) For any sanction other than a payment hold, the OIG 
schedules the IRM and gives notice of the time and place of the meet-
ing. 

(2) For a request based on a payment hold, the OIG decides 
whether to grant the provider's request for an IRM and, if the OIG 
decides to grant the IRM, the OIG schedules the IRM and notice of 
the time and place of the meeting. 

(d) A person may also submit to the OIG any documentary evi-
dence or written argument regarding whether the sanction is warranted. 
Documentary evidence or written argument that may be submitted is 
not necessarily controlling upon the OIG, however. 

(e) A written request for an IRM may be combined with a re-
quest for an administrative hearing, if a person is entitled to such hear-
ing, and if it meets the requirements of this subchapter. If both an IRM 
and an administrative hearing have been requested by a person entitled 
to both, the informal resolution process shall run concurrently with the 
administrative hearing process, and the administrative hearing process 
may not be delayed on account of the informal resolution process. 

(f) Upon written request of a provider, the OIG provides for a 
recording of an IRM at no expense to the provider who requested the 
meeting. The recording of an IRM is made available to the provider 
who requested the meeting. The OIG does not record an IRM unless 
the OIG receives a written request from a provider. 

(g) Notwithstanding Texas Government Code §544.0259(e) 
[§531.1021(g)], an IRM is confidential, and any information or mate-
rials obtained by the OIG, including the OIG's employees or agents, 
during or in connection with an IRM, including a recording, are 
privileged and confidential and may not be subject to disclosure under 
Chapter 552, Texas Government Code, or any other means of legal 
compulsion for release, including disclosure, discovery, or subpoena. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405125 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-7320 

♦ ♦ ♦ 

DIVISION 2. GROUNDS FOR ENFORCEMENT 
1 TAC §371.1663, §371.1669 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which requires the Executive Commis-
sioner of HHSC to adopt rules necessary to carry out the com-
mission's duties under Chapter 531; Texas Human Resources 
Code §32.021 and Texas Government Code §531.021(a), which 
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas, to administer Med-
icaid funds, and to adopt rules necessary for the proper and ef-
ficient regulations of the Medicaid program; and Texas Govern-
ment Code § 531.102, which provides that the Executive Com-
missioner of HHSC shall work in consultation with the HHSC 
OIG whenever the executive commissioner is required by law 
to adopt a rule or policy necessary to implement a power or duty 
of the office. 
The amendments affect Texas Government Code §§531.0055, 
531.008, 531.001, 531.02115, 531.102, 531.1021, 531.1032, 
and 531.113. 
§371.1663. Managed Care. 

A person is subject to administrative action or sanctions if the person: 

(1) is an MCO or an MCO provider and fails to provide a 
health care benefit, service, or item that the MCO or MCO provider 
is required to provide according to the terms of its contract with an 
operating agency, its fiscal agent, or other contractor to provide health 
care services to Medicaid or HHS program recipients; 

(2) is an MCO or MCO provider and fails to provide to an 
individual a health care benefit, service, or item that the MCO or MCO 
provider is required to provide by state or federal law, regulation, or 
program rule; 

(3) is an MCO and engages in actions that indicate a pattern 
of wrongful denial, excessive delay, barriers to treatment, authorization 
requirements that exceed professionally recognized standards of health 
care, or other wrongful avoidance of payment for a health care benefit, 
service or item that the organization is required to provide under its 
contract with an operating agency; 

(4) is an MCO and engages in actions that cause a delay 
in making payment for a health care benefit, service or item that the 
organization is required to provide under its contract with an operating 
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agency, and the delay results in processing or paying the claim on a 
date later than that allowed by the MCO's contract; 

(5) is an MCO or MCO provider and engages in fraudulent 
activity or misrepresents or omits material facts in connection with the 
enrollment in the MCO's managed care plan of an individual eligible for 
medical assistance or in connection with marketing the organization's 
services to an individual eligible for medical assistance; 

(6) is an MCO or MCO provider and receives a capitation 
payment, premium, or other remuneration after enrolling a member in 
the MCO's managed care plan whom the MCO knows or should have 
known is not eligible for medical assistance; 

(7) is an MCO or MCO provider and discriminates against 
MCO-enrollees or prospective MCO-enrollees in any manner, includ-
ing marketing and disenrollment, and on any basis, including, without 
limitation, age, gender, ethnic origin, or health status; 

(8) is an MCO or MCO provider and fails to comply with 
any term of a contract with a Medicaid or other HHS program or oper-
ating agency or other contract to provide health care services to Med-
icaid or HHS program recipients and the failure leads to patient harm, 
creates a risk of fiscal harm to the state, or results in fiscal harm to the 
state; 

(9) is an MCO or an MCO provider and fails to provide, in 
the form requested, to the relevant operating agency or its authorized 
agent upon written request, accurate encounter data, accurate claims 
data, or other information contractually or otherwise required to docu-
ment the services and items delivered by or through the MCO to recip-
ients; 

(10) is an MCO or an MCO provider and files a cost report 
or other report with the Medicaid or other HHS program that violates 
any of the cost report violations in §371.1665 of this division (relating 
to Cost Report Violations); 

(11) is an MCO or MCO provider and misrepresents, fal-
sifies, makes a material omission, or otherwise mischaracterizes any 
facts on a request for proposal, contract, report, or other document 
with respect to the MCO's ownership, provider network, credentials 
of the provider network, affiliated persons, solvency, special investiga-
tive unit, plan for detecting and preventing fraud, waste, or abuse, or 
any other material fact; 

(12) is an MCO or MCO provider and fails to maintain the 
criteria and conditions supporting an application and grant of a waiver 
to HHSC, or fails to demonstrate the results that were contemplated, 
based upon representations by the MCO or provider in its proposal sub-
missions or contract negotiations when the waiver was granted, if the 
failure is related to representations made by the MCO in its proposal, 
readiness review, contract, marketing materials, audit management re-
sponses, or other written representation submitted to the state, and the 
failure leads to patient harm, creates a risk of fiscal harm to the state, 
or results in fiscal harm to the state; 

(13) is an MCO or MCO provider and misrepresents, fal-
sifies, makes a material omission, or otherwise mischaracterizes any 
facts on a patient assessment or any other document that would have 
the effect of increasing the MCO's capitation or reimbursement rate, 
would increase incentive payments or premiums, would decrease the 
amount of capitation at risk, or would decrease the experience rebate 
owed to the Medicaid program; 

(14) is an MCO or MCO provider and fails to simultane-
ously notify the OIG and the OAG in writing of the discovery of fraud, 
waste, or abuse in the Medicaid or CHIP program; 

(15) is an MCO and fails to ensure that any payment re-
covery efforts in which the MCO engages are in accordance with ap-
plicable law, contract requirements, or other applicable procedures es-
tablished by the Executive Commissioner or the OIG; 

(16) is an MCO and engages in payment recovery of an 
amount sought that exceeds $100,000 and that is related to fraud, waste, 
or abuse in the Medicaid or CHIP program: 

(A) without first notifying the OIG and the OAG in 
writing of the discovery of fraud, waste, or abuse in the Medicaid or 
CHIP program; 

(B) within ten business days after notifying the OIG or 
the OAG of the discovery or fraud, waste, or abuse in the Medicaid or 
CHIP program; or 

(C) after receipt of a notice from the OIG or the OAG 
indicating that the MCO is not authorized to proceed with recovery 
efforts; 

(17) is an MCO and fails to timely submit an accurate 
monthly report to the OIG detailing the amount of money recovered 
after any and all payment recovery efforts engaged in as a result of the 
discovery of fraud, waste, or abuse in the Medicaid or CHIP program; 

(18) notwithstanding the terms of any contract, is an MCO 
or MCO provider and fails to timely comply with the requirements 
of the Texas Medicaid Managed Care program or with the terms of 
the MCO contract with HHSC or other contract to provide health care 
services to Medicaid or HHS program recipients, and the failure leads 
to patient harm, creates a risk of fiscal harm to the state, or results in 
fiscal harm to the state; 

(19) is an MCO or MCO provider and engages in mar-
keting services in violation of Texas Government Code §545.0202 
[§531.02115 of the Texas Government Code], the program rules or 
contract and has not received prior authorization from the program for 
the marketing campaign; 

(20) is an MCO or an MCO provider and fails to use prior 
authorization and utilization review processes to reduce authorizations 
of unnecessary services and inappropriate use of services; 

(21) is an MCO or MCO provider and commits or con-
spires to commit a violation of §32.039(b) of the Texas Human Re-
sources Code; 

(22) is an MCO and fails to implement or release a payment 
hold as directed by the OIG or to report accurate payment hold amounts 
to the OIG; 

(23) is an MCO and fails to comply with any provision in 
Chapter 353, Subchapter F of this title (relating to Special Investigative 
Units) or Chapter 370, Subchapter F of this title (relating to Special 
Investigative Units); or 

(24) is an MCO and releases information pertaining to an 
OIG investigation of a provider. 

§371.1669. Self-Dealing. 

A person is subject to administrative actions or sanctions if the person: 

(1) rebates or accepts a fee or a part of a fee or charge for 
a Medicaid or other HHS program patient referral; 

(2) solicits recipients or causes recipients to be solicited, 
through offers of transportation or otherwise, for the purpose of claim-
ing payment related to those recipients; 

(3) knowingly offers to pay or agrees to accept, directly or 
indirectly, overtly or covertly, any remuneration in cash or in kind to 
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or from another for securing or soliciting a patient or patronage for or 
from a person licensed, certified, or registered by a state health care 
regulatory agency or HHS agency; 

(4) knowingly offers to pay or agrees to accept, directly or 
indirectly, overtly or covertly, any remuneration in cash or in kind to 
or from another for securing or soliciting a patient or patronage for or 
from a person licensed, certified, or registered by a state health care reg-
ulatory agency, subject to the exceptions enumerated in Chapter 102, 
Texas Occupations Code; 

(5) solicits or receives, directly or indirectly, overtly or 
covertly, any remuneration, including any kickback, bribe, or rebate, in 
cash or in kind for referring an individual to a person for the furnishing 
of, or for arranging the furnishing of, any item or service for which 
payment may be made, in whole or in part, under the Medicaid or 
other HHS program, provided that this paragraph does not prohibit 
the referral of a patient to another practitioner within a multispecialty 
group or university medical services research and development plan 
(practice plan) for medically necessary services; 

(6) solicits or receives, directly or indirectly, overtly or 
covertly, any remuneration, including any kickback, bribe, or rebate, 
in cash or in kind for purchasing, leasing, or ordering, or arranging for 
or recommending the purchasing, leasing, or ordering of, any good, 
facility, service, or item for which payment may be made, in whole or 
in part, under the Medicaid or other HHS program; 

(7) offers or pays, directly or indirectly, overtly or covertly, 
any remuneration, including any kickback, bribe, or rebate, in cash or 
in kind to induce a person to refer an individual to another person for the 
furnishing of, or for arranging the furnishing of, any item or service for 
which payment may be made, in whole or in part, under the Medicaid 
or other HHS program, provided that this paragraph does not prohibit 
the referral of a patient to another practitioner within a multispecialty 
group or university medical services research and development plan 
(practice plan) for medically necessary services; 

(8) offers or pays, directly or indirectly, overtly or covertly, 
any remuneration, including any kickback, bribe, or rebate, in cash or 
in kind to induce a person to purchase, lease, or order, or arrange for or 
recommend the purchase, lease, or order of, any good, facility, service, 
or item for which payment may be made, in whole or in part, under the 
Medicaid or other HHS program; 

(9) provides, offers, or receives an inducement in a manner 
or for a purpose not otherwise prohibited by this section or §102.001, 
Texas Occupations Code, to or from a person, including a recipient, 
provider, employee or agent of a provider, third-party vendor, or public 
servant, for the purpose of influencing or being influenced in a decision 
regarding: 

(A) selection of a provider or receipt of a good or ser-
vice under the Medicaid or other HHS program; 

(B) the use of goods or services provided under the 
Medicaid or other HHS program; or 

(C) the inclusion or exclusion of goods or services 
available under the Medicaid program; 

(10) is a physician and refers a Medicaid or other HHS pro-
gram recipient to an entity with which the physician has a financial re-
lationship for the furnishing of designated health services, payment for 
which would be denied under Title XVIII (Medicare) pursuant to 42 
U.S.C. §1395nn, §1396b(s) (Stark I, II, and III), the federal Anti-Kick-
back Statute, the Affordable Care Act, or other state or federal law 
prohibiting self-dealing or self-referral; 

(11) engages in marketing services in violation of Texas 
Government Code §545.0202 [§531.02115 of the Texas Government 
Code], program rules, or contract and has not received prior authoriza-
tion from the program for the marketing campaign; or 

(12) fails to disclose documentation of financial relation-
ships necessary to establish compliance with §1877 and §1903(s) of the 
Social Security Act or 42 C.F.R. §§411.350 - .389 (Stark I, II, and III), 
the federal Anti-Kickback Statute, the Affordable Care Act, or other 
state or federal law prohibiting self-dealing or self-referral. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405128 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-7320 

♦ ♦ ♦ 

DIVISION 3. ADMINISTRATIVE ACTIONS 
AND SANCTIONS 
1 TAC §371.1709 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which requires the Executive 
Commissioner of HHSC to adopt rules necessary to carry 
out the commission's duties under Chapter 531; Texas Hu-
man Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas, 
to administer Medicaid funds, and to adopt rules necessary for 
the proper and efficient regulations of the Medicaid program; 
and Texas Government Code § 531.102, which provides that 
the Executive Commissioner of HHSC shall work in consultation 
with the HHSC OIG whenever the executive commissioner is 
required by law to adopt a rule or policy necessary to implement 
a power or duty of the office. 
The amendment affects Texas Government Code §§531.0055, 
531.008, 531.001, 531.02115, 531.102, 531.1021, 531.1032, 
and 531.113. 
§371.1709. Payment Hold. 

(a) Subject to subsections (c) and (d) of this section, the OIG 
imposes a payment hold against a provider only: 

(1) to compel the production records or documents; 

(2) when requested by the state's Medicaid Fraud Control 
Unit; or 

(3) upon the determination a credible allegation of fraud 
exists. 
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(b) The OIG may elect not to impose a payment hold, to dis-
continue a payment hold, to impose a payment hold only in part, or to 
convert a payment hold imposed in whole to one imposed only in part, 
for any of the good cause exceptions enumerated in 42 C.F.R. §455.23 
and in Texas Government Code §544.0301(d) [§531.102(g)(8)]. 

(c) The OIG may not impose a payment hold on claims for re-
imbursement submitted by a provider for medically necessary services 
for which the provider has obtained prior authorization from the com-
mission or a contractor of the commission unless the OIG has evidence 
that the provider has materially misrepresented documentation relating 
to those services. 

(d) Unless the OIG receives a request from a law enforcement 
agency to temporarily withhold notice pursuant to 42 C.F.R. §455.23, 
the OIG shall provide notice as required by 42 C.F.R. §455.23(b) and 
Texas Government Code §544.0302 [§531.102(g)]. 

(e) Scope and effect of payment hold. 

(1) Once a person is placed on payment hold, payment of 
Medicaid claims for specific procedures or services is limited or denied 
as long as the payment hold is in effect. 

(2) After a payment hold is terminated for any reason, the 
OIG may retain the funds accumulated during the payment hold to off-
set any overpayment, criminal restitution, penalty or other assessment, 
or agreed-upon amount that may result from ongoing investigation of 
the person, including any payment amount accepted by the prosecuting 
authorities made in lieu of a prosecution to reimburse the Medicaid or 
other HHS program. 

(3) The payment hold may be terminated or partially lifted 
for the reasons outlined in 42 C.F.R. §455.23 or Texas Government 
Code §544.0301(d) [§531.102(g)(8)]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405129 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-7320 

♦ ♦ ♦ 

CHAPTER 377. CHILDREN'S ADVOCACY 
PROGRAMS 
SUBCHAPTER B. STANDARDS OF 
OPERATION FOR LOCAL COURT-APPOINTED 
VOLUNTEER ADVOCATE PROGRAMS 
1 TAC §377.107, §377.113 

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§377.107, concerning Contract with Statewide Volunteer Advo-
cate Organization, and §377.113, concerning Local Volunteer 
Advocate Program Administration. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement House Bill 474, 88th 
Legislature, Regular Session, 2023, which amends Texas Fam-
ily Code §264.603 and §264.604, which requires HHSC to in-
clude in the contract measurable goals and objectives for the 
number of active and inactive volunteers in the program, and to 
ensure the statewide organization adopts a grievance process 
for complaints regarding negligence or misconduct by a volun-
teer advocate. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §377.107(c) clarifies that the con-
tract must include measurable goals and objectives for both ac-
tive and inactive volunteer advocates to provide more detailed 
data on the number of volunteers actively involved in a case as 
an advocate. 
The proposed amendment to §377.113(a)(9) adds that the 
grievance procedure should also be available for current and 
former clients who received services from the volunteer advo-
cate program. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new regulation; 
(6) the proposed rules will expand existing regulations; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rules do not impose any additional costs on 
small businesses, micro-businesses, or rural communities that 
are required to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas, do not impose 
a cost on regulated persons, and are necessary to implement 
legislation that does not specifically state that §2001.0045 
applies to the rule. 
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PUBLIC BENEFIT AND COSTS 

Crystal Starkey, Deputy Executive Commissioner for Family 
Health Services, has determined that for each year of the first 
five years the rules are in effect, the public benefit will be more 
transparency about access to and quality of volunteer advocate 
services for children and their families throughout the state. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
cause the proposed rules will not incur economic costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 24R082" in the subject 
line. 
STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Family Code §264.609, which authorizes the Executive Com-
missioner of HHSC to adopt rules governing the Court Appointed 
Volunteer Advocate Program. 
The amendments affect Texas Government Code §531.0055 
and Texas Family Code §264.609. 
§377.107. Contract with Statewide Volunteer Advocate Organiza-
tion. 

(a) HHSC contracts with a single statewide volunteer advocate 
organization that satisfies subsection (b) of this section, to perform the 
following functions for local volunteer advocate programs: 

(1) training; 

(2) technical assistance; and 

(3) evaluation services for the benefit of the local volunteer 
advocate programs. 

(b) HHSC may contract only with a statewide volunteer advo-
cate organization that: 

(1) is exempt from federal income taxation under Internal 
Revenue Code of 1986 §501(a) and §501(c)(3); and 

(2) is composed of individuals or groups of individuals 
who have expertise in the dynamics of child abuse and neglect, and 
with experience in operating local volunteer advocate programs. 

(c) The contract must: 

(1) include measurable goals and objectives relating to the 
number of: 

(A) active and inactive volunteer advocates in the pro-
gram; and 

(B) children receiving services from the program; and 

(2) follow practices to ensure compliance with standards 
referenced in the contract. 

§377.113. Local Volunteer Advocate Program Administration. 

(a) Required Written Documents. A local volunteer advocate 
program must have in writing: 

(1) a mission and purpose statement approved by the 
statewide volunteer advocate organization; 

(2) the local volunteer advocate program's goals and ob-
jectives, with an action plan and timeline for meeting those goals and 
objectives; 

(3) a method for evaluating the progress of accomplishing 
the local volunteer advocate program's goals and objectives; 

(4) a funding plan based on the local volunteer advocate 
program's goals and objectives; 

(5) personnel policies and procedures; 

(6) job descriptions for employees, directors, and volun-
teers; 

(7) procedures for volunteer recruiting, screening, training, 
and appointment to cases; 

(8) policies for support and supervision of volunteers; 

(9) a grievance procedure for employees, volunteers, 
current and former clients, and community members; 

(10) a media/crisis communication plan; 

(11) a fidelity bond; 

(12) accounting procedures; 

(13) a weapons prohibition policy approved by the 
statewide volunteer advocate organization; and 

(14) a memorandum of understanding between DFPS and 
the local volunteer advocate program that defines the working relation-
ship between the local volunteer advocate program and DFPS. 

(b) Personnel. 

(1) A local volunteer advocate program must have a maxi-
mum volunteer-to-supervisor ratio of 30:1 and a maximum case-to-su-
pervisor ratio of 45:1. 

(2) A local volunteer advocate program must endeavor to 
provide equal employment opportunity regardless of race, color, re-
ligion, national origin, age, sex (including pregnancy), disability, or 
other status protected by law and must comply with all applicable laws 
and regulations regarding employment. 

(3) A local volunteer advocate program must endeavor to 
be an inclusive organization whose employees, volunteers, and direc-
tors reflect the diversity of the children and community that the program 
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♦ ♦ ♦ serves in terms of gender, ethnicity, and cultural and socio-economic 
backgrounds. 

(c) Conduct. 

(1) All volunteers, employees, and directors must conduct 
themselves in a professional manner. 

(2) Volunteers, employees, and directors may not discrim-
inate against any individual on the grounds of race, color, national ori-
gin, religion, sex (including pregnancy), age, disability, or other legally 
protected classes. 

(3) A local volunteer advocate program may terminate a 
relationship with a volunteer, employee, or director who: 

(A) does not act in accordance with the policies of the 
local volunteer advocate program; or 

(B) has abused or neglected a position of trust. 

(d) Confidentiality. 

(1) Each local program must counsel volunteers, employ-
ees, and directors on what constitutes confidential information. 

(2) A volunteer, employee, or director may not commu-
nicate any confidential information pertaining to an individual being 
served by a local volunteer advocate program to a person who is not 
authorized to possess the confidential information. 

(e) Conflicts of Interest. Each local volunteer advocate pro-
gram must have a written conflict-of-interest policy that: 

(1) prohibits any personal, business, or financial interest 
that renders a volunteer, employee, or director unable or potentially 
unable to perform the duties and responsibilities assigned to that vol-
unteer, employee, or director in an efficient and impartial manner; and 

(2) prohibits a volunteer, employee, or director from using 
the position for private gain, or acting in a manner that creates the ap-
pearance of impropriety. 

(f) Liability. 

(1) A person is not liable for civil damages for a recom-
mendation made or an opinion rendered in good faith, while acting in 
the official scope of the person's duties as a board member, staff mem-
ber, or volunteer of a local volunteer advocate program. 

(2) Neither HHSC nor the statewide volunteer advocate or-
ganization will be liable for the actions of local volunteer advocate pro-
gram volunteers, employees, or directors. Volunteers, employees, and 
directors of local volunteer advocate programs must abide by the con-
duct, confidentiality, and conflict-of-interest requirements outlined in 
this section, as well as all other laws and regulations governing the 
prescribed conduct and activity. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 28, 
2024. 
TRD-202405119 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 460-0992 

TITLE 7. BANKING AND SECURITIES 

PART 1. FINANCE COMMISSION OF 
TEXAS 

CHAPTER 7. TEXAS FINANCIAL 
EDUCATION ENDOWMENT FUND 
7 TAC §§7.101, 7.103 - 7.105 

The Finance Commission of Texas (commission) proposes 
amendments to §7.101 (relating to Applicability and Purpose), 
§7.103 (relating to TFEE Grant Program), §7.104 (relating to 
TFEE Gifts and Donations), and §7.105 (relating to TFEE Fund 
Management) in 7 TAC Chapter 7, concerning Texas Financial 
Education Endowment Fund. 
The rules in 7 TAC Chapter 7 govern the Texas Financial Ed-
ucation Endowment (TFEE). The Texas Legislature established 
TFEE in 2011, in order to support statewide financial education 
and consumer credit building activities and programs. The com-
mission and the OCCC have established a grant program to pro-
mote the purposes of TFEE. 
In general, the purpose of the proposed rule changes to 7 
TAC Chapter 7 is to implement changes resulting from the 
commission's review of the chapter under Texas Government 
Code, §2001.039. Notice of the review of 7 TAC Chapter 7 was 
published in the Texas Register on August 2, 2024 (49 TexReg 
5783). The commission received no comments in response to 
that notice. 
The OCCC distributed an early precomment draft of proposed 
changes to interested stakeholders for review. The OCCC re-
ceived no informal precomments on the rule text draft. 
The Texas Legislature passed SB 1371 in the 2023 regular 
legislative session. SB 1371 modernized, clarified, and cor-
rected provisions of the Texas Finance Code administered by 
the OCCC. In particular, SB 1371 relocated and amended the 
statutory provision that establishes TFEE. SB 1371 relocated 
this section from previous Texas Finance Code, §393.628 to 
current Texas Finance Code, §14.113. SB 1371 also amended 
Texas Finance Code, §14.113(b) to specify that funds in TFEE 
will be invested under the prudent business person standard de-
scribed by the Texas Constitution, replacing previous language 
that referred to investing funds in the same manner as funds of 
the Employees Retirement System of Texas (ERS). 
A proposed amendment to §7.101(a) would replace a reference 
to Texas Finance Code, §393.628 with an updated reference to 
Texas Finance Code, §14.113. This amendment would correct 
the statutory reference and implement SB 1371's relocation of 
the section, as described earlier in this preamble. 
Proposed amendments to §7.103(g) would specify requirements 
for the longitudinal report that grantees file after the end of a 
two-year grant cycle. The proposed amendments would spec-
ify that the longitudinal report is comprehensive, that the report 
must describe activity performed under the grant agreement, and 
that the report is due on June 30 following the end of the grant cy-
cle. The proposed amendments are intended to clarify require-
ments for grantees and to provide a more specific deadline for 
the report. 
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Proposed amendments throughout §7.104(a) would replace ref-
erences to Texas Finance Code, §393.628 with updated refer-
ences to Texas Finance Code, §14.113. These amendments 
would correct statutory references and implement SB 1371's re-
location of the section, as described earlier in this preamble. 
A proposed amendment to §7.105 would replace a reference 
to Texas Finance Code, §393.628(b) with an updated reference 
to Texas Finance Code, §14.113(b). Another proposed amend-
ment to §7.105 would replace the current reference to the ERS 
investment standard with a reference to the prudent person stan-
dard described by the Texas Constitution. These amendments 
would implement the changes contained in SB 1371, as de-
scribed earlier in this preamble. 
Mirand Diamond, Director of Licensing, Finance and Human Re-
sources, has determined that for the first five-year period the pro-
posed rule changes are in effect, there will be no fiscal implica-
tions for state or local government as a result of administering 
the rule changes. 
Huffman Lewis, Director of Consumer Protection, has deter-
mined that for each year of the first five years the proposed 
amendments are in effect, the public benefits anticipated as a 
result of the changes will be that the commission's rules will be 
more easily understood by persons required to comply with the 
rules, and will be consistent with legislation recently passed by 
the Texas Legislature. 
The OCCC does not anticipate that the proposed rule changes 
will result in any economic costs to persons who are required to 
comply with the proposed rule changes. 
The OCCC is not aware of any adverse economic effect on small 
businesses, micro-businesses, or rural communities resulting 
from this proposal. But in order to obtain more complete informa-
tion concerning the economic effect of these rule changes, the 
OCCC invites comments from interested stakeholders and the 
public on any economic impacts on small businesses, as well 
as any alternative methods of achieving the purpose of the pro-
posal while minimizing adverse impacts on small businesses, 
micro-businesses, and rural communities. 
During the first five years the proposed rule changes will be in 
effect, the rules will not create or eliminate a government pro-
gram. Implementation of the rule changes will not require the 
creation of new employee positions or the elimination of exist-
ing employee positions. Implementation of the rule changes will 
not require an increase or decrease in future legislative appro-
priations to the OCCC, because the OCCC is a self-directed, 
semi-independent agency that does not receive legislative ap-
propriations. The proposal does not require an increase or de-
crease in fees paid to the OCCC. The proposal would not create 
a new regulation. The proposal would expand current §7.103 
by specifying requirements for the six-month longitudinal report 
following the end of a grant programming cycle. The proposal 
would not limit or repeal an existing regulation. The proposed 
rule changes do not increase or decrease the number of indi-
viduals subject to the rule's applicability. The agency does not 
anticipate that the proposed rule changes will have an effect on 
the state's economy. 
Comments on the proposal may be submitted in writing to 
Matthew Nance, General Counsel, Office of Consumer Credit 
Commissioner, 2601 North Lamar Boulevard, Austin, Texas 
78705 or by email to rule.comments@occc.texas.gov. To be 
considered, a written comment must be received on or before 
the 30th day after the date the proposal is published in the Texas 

Register. After the 30th day after the proposal is published in the 
Texas Register, no further written comments will be considered 
or accepted by the commission. 
The rule changes are proposed under Texas Finance Code, 
§14.113, which authorizes the commission to adopt rules to 
administer the Texas Financial Education Endowment. In addi-
tion, Texas Finance Code, §11.304 authorizes the commission 
to adopt rules necessary to supervise the OCCC and ensure 
compliance with Texas Finance Code, Title 4. 
The statutory provisions affected by the proposal are contained 
in Texas Finance Code, Chapter 14. 
§7.101. Applicability and Purpose 

(a) Applicability. This chapter governs the administration of 
the Texas Financial Education Endowment (TFEE) fund as provided 
by Texas Finance Code, §14.113. [§393.628.] 

(b) - (c) (No change.) 

§7.103. TFEE Grant Program 

(a) - (f) (No change.) 

(g) Reporting and monitoring. 

(1) General reporting requirements. To receive reimburse-
ment of TFEE grant expenses, a grantee must: 

(A) submit grant reports in a timely manner; 

(B) maintain satisfactory compliance with the grant 
agreement and proposed grant activities; 

(C) report performance measures; and 

(D) track and report participant demographic informa-
tion. 

(2) Semi-annual reports. A grantee must submit semi-an-
nual reports that demonstrate performance outcomes and financial in-
formation over the term of the grant in accordance with and by the 
deadlines set forth in the grant agreement. 

(3) Six-month longitudinal report. A grantee must submit 
a comprehensive six-month longitudinal report after program comple-
tion to demonstrate program objectives and describe activity performed 
under the grant agreement. The longitudinal report is due on June 30 
following the end of the grant programming cycle. 

(4) Monitoring. The grant coordinator or GAC may use 
the following methods to monitor a grantee's performance and expen-
ditures: 

(A) Desk review. The grant coordinator or GAC may 
conduct a desk review of a grantee to review and compare individual 
source documentation and materials to summary data provided during 
the reporting process. 

(B) Site visits and inspection reviews. The grant coor-
dinator or GAC may conduct a scheduled site visit to a grantee's place 
of business to review compliance and performance issues. Site visits 
may be comprehensive or limited in scope. 

(h) (No change.) 

§7.104. TFEE Gifts and Donations 
(a) Authorized gifts and donations. 

(1) TFEE purpose. Under Texas Finance Code, 
§14.113(d), [§393.628(d),] the finance commission may solicit gifts, 
grants, and donations that fulfill the purpose of TFEE to support 
statewide financial education and consumer credit building activities 
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and programs in this state, including the specific purposes provided by 
Texas Finance Code, §14.113(c). [§393.628(c).] 

(2) Consumer credit educational purpose. Under Texas Fi-
nance Code, §14.105(a), the commissioner may accept gifts, grants, 
and donations on behalf of the state for a purpose related to a con-
sumer credit educational opportunity, unless prohibited by Texas Fi-
nance Code, §14.105(b) or other law. A consumer credit educational 
opportunity is also considered to be a consumer credit building activity 
under TFEE. 

(3) From state agencies. Under Texas Finance Code, 
§14.113(e), [§393.628(e),] the finance commission may partner with 
other state agencies to administer the TFEE fund, including the 
acceptance of gifts and donations from other state agencies, for the 
purposes outlined in paragraphs (1) and (2) of this subsection. 

(4) From other parties. Gifts and donations from parties 
other than state agencies must meet the same criteria required for 
grantees eligible under §7.103(b) of this title (relating to TFEE Grant 
Program). 

(b) (No change.) 

§7.105. TFEE Fund Management 

In accordance with Texas Finance Code, §14.113(b), [§393.628(b),] 
TFEE funds will be remitted to the comptroller for deposit in the Texas 
Treasury Safekeeping Trust Company. TFEE funds may be invested 
and reinvested under the prudent person standard described by Texas 
Constitution, Article VII, Section 11b [in the same manner as funds of 
the Employees Retirement System of Texas under Texas Government 
Code, Chapter 815, Subchapter D]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 25, 
2024. 
TRD-202405057 
Matthew Nance 
General Counsel, Office of Consumer Credit Commissioner 
Finance Commission of Texas 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 936-7660 

♦ ♦ ♦ 

CHAPTER 115. SECURITIES DEALERS AND 
AGENTS 
7 TAC §§115.1 - 115.6, 115.8 - 115.11, 115.16, 115.21, 115.22, 
115.24 

The Texas State Securities Board proposes a new rule and 
amendments to thirteen rules in Chapter 115. Specifically, the 
Board proposes amendments to §115.1, concerning General 
Provisions; §115.2, concerning Application Requirements; 
§115.3, concerning Examination; §115.4, concerning Evidences 
of Registration; §115.5, concerning Minimum Records; §115.6, 
concerning Registration of Persons with Criminal Backgrounds; 
§115.8, concerning Fee Requirements; §115.9, concerning 
Post-Registration Reporting Requirements; §115.10, concern-
ing Supervisory Requirements; §115.11, concerning Finder 
Registration and Activities; §115.16, concerning Use of Se-
nior-Specific Certifications and Professional Designations; 

§115.21, concerning System Addressing Suspected Financial 
Exploitation of Vulnerable Customers Pursuant to the Texas 
Securities Act, Section 45; and §115.22, concerning Electronic 
Submission of Forms and Fees; and proposes new §115.24, 
concerning Adoption by Reference of Conduct Rules. 
The rules in 7 TAC Chapter 115 govern securities dealers and 
agents. The purpose of the proposed rule changes to this chap-
ter is to implement changes pursuant to the agency's periodic 
review of its rules. 
The references to sections of the Texas Securities Act (Act) in 
§§115.1, 115.3 -115.5, 115.8, 115.16, and 115.21 would be up-
dated to refer to the correct sections in the codified version of 
the Act in the Texas Government Code. The codification was 
adopted by HB 4171, 86th Legislature, 2019 Regular Session, 
and became effective January 1, 2022 (HB 4171). 
Sections 115.1 and 115.5 would also be amended to replace 
the references in those sections to the term "Securities and Ex-
change Commission" with the term "SEC." SEC is a defined term 
in §107.2, concerning Definitions. 
Section 115.5 would also be amended to abbreviate a cite to the 
Code of Federal Regulations found in subsection (a). CFR is a 
defined term in §107.2, concerning Definitions. 
Section 115.1 would also be amended to add "or 'in this state'" to 
paragraph (a)(8) to conform the definition of "within this state" to 
language used in the codified Act and to delete redundant lan-
guage in subparagraph (b)(2)(D) that is also contained in sub-
section (d). In addition, paragraph (c)(2) would be amended to 
correct a cross reference. 
Section 115.3 would also be amended to replace the reference 
to "North American Securities Administrators Association" with 
the term "NASAA" in paragraph (a)(1). NASAA is a defined term 
in §107.2, concerning Definitions. In addition, paragraph (b)(4) 
would be amended to update the names of two NASAA exami-
nations. 
Amendments to §§115.3(c)(3)(D), 115.5(b)(13), and 115.6(g) 
would be made to remove or update outdated language. 
Section 115.5 would also be amended to abbreviate a reference 
to "Central Registration Depository" as "CRD" for consistency. 
An additional proposed amendment to §115.1 relates to the def-
inition of a dealer's branch office. The definition of a dealer's 
"branch office" set forth in §115.1(a)(2) would be amended to 
incorporate and recognize a new rule adopted by the Financial 
Industry Regulatory Authority (FINRA) establishing a new desig-
nated location category referred to as a "residential supervisory 
location" (or RSL). Dealer firms that are members of FINRA may 
designate certain locations where they do business as an RSL 
instead of a "branch office," if the firm and location meet spec-
ified criteria and conditions set forth in FINRA rules. A dealer 
that is registered in Texas must submit a notice filing for all of 
its Texas locations that meet the definition of "branch office" set 
forth in §115.(a)(2). Texas registered dealers do not submit no-
tice filings for locations in Texas that are non-branch locations. 
This change would result in Texas locations that are designated 
by dealers registered in Texas as RSLs under FINRA rules be-
ing excluded from the definition of a dealer's "branch office." 
This change would also result in registered dealers no longer 
needing to make a notice filing with the agency for locations that 
are RSLs, which locations would be thereafter treated under the 
rules as non branch locations. 
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Section 115.2 would be reorganized, and a cross reference to 
§115.22 would be added to §115.2 to improve consistency and 
readability of provisions governing application requirements. In 
addition, subsection (d) would be amended to allow the agency 
registration staff the option to notify applicants by email (which 
is a faster and more reliable delivery method) rather than by 
certified mail of automatic withdrawal of applications that have 
been pending for more than 90 days. References to "certifi-
cate of formation" which is the name of the form used by the 
Texas Secretary of State for formation documents filed with it, 
would also be added to the respective lists of formation of or-
ganization documents (including articles of incorporation, part-
nership agreements, articles of association, and charters) found 
in §115.2(a)(2)(B), as well as in §115.5(e)(5), for clarity and to 
improve accuracy. 
Generally applicants for registration are required to have passed 
various qualification examinations to become registered. Addi-
tional proposed amendments to §115.3 relate to waivers from 
these requirements. Specifically, section 115.3 would also be 
amended to add new subparagraphs (c)(5)(A) and (c)(5)(B) to 
recognize and grant waivers of examination or reexamination 
requirements for certain classes of applicants who are partici-
pating in FINRA or NASAA continuing education programs and 
meet other requirements. FINRA established a voluntary pro-
gram in 2022 (the Maintaining Qualifications Program or MQP) 
that allows eligible individuals whose FINRA registration has ter-
minated to maintain their FINRA qualifications for up to five years 
by completing annual continuing education requirements and by 
paying an enrollment fee to FINRA to participate in the MQP. In-
dividuals participating in the MQP are not required to either take 
or retake a qualification exam, as applicable, to become regis-
tered with FINRA. Similarly, NASAA's voluntary Exam Validity 
Extension Program (EVEP) provides an opportunity for regis-
tered persons to extend their NASAA qualifications exams for up 
to five years by participating in the EVEP and maintaining certain 
continuing education requirements. Since there are no specific 
waiver provisions in the rules for applicants participating in the 
EVEP or the MQP, applicants (in the MQP or EVEP, as appli-
cable) requesting waivers from examination requirements must 
be individually approved by the Securities Commissioner. The 
amendments to add additional waivers in the rule would reduce 
the application processing time for these eligible applicants. 
Section 115.3 would also be amended to add subparagraph 
(c)(5)(C) to recognize and grant waivers of examination require-
ments for applicants who have received an examination waiver 
from FINRA. Recognizing the FINRA waiver in the rule would 
reduce the processing time for these types of waivers, provide 
more transparency, and reflect the agency's current practice of 
granting waivers of this type on request. In addition, updates 
and revisions to the Texas securities law examination process 
would be made to subsection (d) to more accurately reflect 
this process, and to specifically direct applicants with questions 
about the process to the Registration Division for information. 
The amendment would also impose a one-week waiting period 
to retake the examination for applicants who failed the exam to 
provide and encourage more time to study prior to retaking the 
exam. 
Section 115.8, which relates to fee requirements, would also be 
amended to remove an incorrect reference in subsection (a) to 
fees for officers and partners of a securities dealer, to update 
the reference to the agency's website, and to clarify that per-
sons seeking information on fee requirements may contact the 
Registration Division of the agency. 

Section 115.9 sets out events that a registered dealer or agent 
must report to the Securities Commissioner after registration. 
Paragraph (a)(3) would be amended to clarify that misdemeanor 
offense actions that are listed in §115.6(c) must be reported. 
Section 115.6(c) provides a list of misdemeanors that directly re-
late to the duties and responsibilities of dealers and agents. The 
Securities Commissioner may revoke or suspend the registration 
of a person who has been convicted of a misdemeanor offense 
that directly relates to the person's duties and responsibilities. In 
addition, paragraph (a)(6) would be amended to clarify that reg-
istered entities must notify the Commissioner of changes in legal 
status of their entities. Applicants for registration are required to 
include their legal status in their registration application on Form 
BD, such as a sole proprietorship, partnership, corporation, or 
limited liability company. 
Section 115.10, which relates to supervisory requirements of 
dealers, would be amended to incorporate and recognize an-
other new FINRA rule that has established a pilot program (Re-
mote Inspections Pilot Program (RIPP)) that allows participating 
FINRA members to conduct remote internal inspections of cer-
tain locations, subject to specified terms. Existing subsection 
(c) which governs internal inspections of dealers, would be di-
vided into two paragraphs, with new paragraph (c)(1) to include 
the language in existing subsection (c) with slight amendments 
and additions, and paragraph (c)(2) being new language that 
would address the RIPP and its participants. This change would 
clarify that dealers registered in Texas that are participating in 
this FINRA pilot program may comply with this section by con-
ducting internal inspections of certain branch offices and other 
non-branch locations remotely instead of in person. The change 
would also clarify the rule by including references to applicable 
FINRA rules governing internal inspections in the proposed new 
paragraphs in subsection (c) that registered Texas dealers par-
ticipating in the RIPP would be in compliance with §115.10(c) if 
they conduct their internal inspections programs in compliance 
with FINRA rules. 
Section 115.11(a) would be amended to remind and inform finder 
applicants that finders by the definition set forth in §115.1(a)(9) 
are not permitted to register in other capacities. In addition, sub-
section (f) would be amended to correct a cross reference and 
to remove an outdated reference to filings being in paper form. 
Section 115.21 would also be renamed to refer to the applicable 
section of the codified Act. 
Section 115.22 would be revised to add a reference to finder 
registration in subsection (b) for clarification that finder appli-
cants may submit documents electronically, and to remove an 
unneeded reference to dealers and agents in subsection (c). 
New rule §115.24 would adopt by reference an SEC rule gov-
erning dealer conduct referred to as the SEC Regulation Best 
Interest (or Regulation BI). The new rule would also adopt by 
reference other fair practice, ethical standard, or conduct rules 
promulgated by FINRA, the SEC, the United States Commodity 
Futures Trading Commission (CFTC), or any self-regulatory or-
ganization approved by the SEC or the CFTC. Regulation Best 
Interest is an SEC rule governing conduct of FINRA member 
dealers and their associated persons, which went into effect on 
June 30, 2020. The rule established and standardized a "best 
interest" standard of conduct for dealers and their agents when 
recommending securities transactions or investment strategies 
to retail investors. Activities and practices that do not comply 
with the requirements of Regulation BI or the other conduct rules 
enumerated in the proposed rule, may constitute bases for de-

PROPOSED RULES November 8, 2024 49 TexReg 8815 



nials, suspensions, or revocations of the registrations of dealers 
or agents. A related change would amend §115.5, concerning 
Minimum Records, to require additional related recordkeeping 
requirements to verify compliance with new rule §115.24. Since 
Regulation BI went into effect, agency staff have used this stan-
dard for guidance as to what conduct constitutes an inequitable 
practice under the Act involving retail investors of dealers or 
agents registered in Texas. The adoption of these proposals 
would also allow the Securities Commissioner the flexibility to 
assess administrative fines against violators of these require-
ments, which will further the Board's mission to protect Texas 
investors. 
Travis J. Iles, Securities Commissioner; Cristi Ramón Ochoa, 
Deputy Securities Commissioner; Emily Diaz, Director, Registra-
tion Division; and Tommy Green, Director, Inspections and Com-
pliance Division, have determined that for the first five-year pe-
riod the proposed new rule and amendments are in effect, there 
will be no foreseeable fiscal implications for state or local govern-
ment as a result of enforcing or administering the proposed new 
rule and amendments. While the adoption of the amendment to 
the definition of "branch office" proposed in §115.1 may reduce 
the number of branch office filings made with the agency, there 
will be no fiscal implications to the agency, because there are 
no fees collected for branch office filings. In addition, while the 
proposed amendments to §115.3 would add additional waivers 
from current examination requirements, there will be no fiscal im-
plications to the agency because applicants for registration will 
still need to pay application fees, whether or not examination re-
quirements are waived. 
Mr. Iles, Ms. Ochoa, Ms. Diaz, and Mr. Green have also de-
termined that for each year of the first five years the proposed 
new rule and amendments are in effect, the public benefits ex-
pected as a result of adoption of the proposed new rule and 
amendments will be (1) greater coordination with other securities 
regulators (particularly with respect to proposed amendments to 
§§115.1, 115.3, and 115.10, and proposed new rule §115.24), 
and (2) dealers and agents will be apprised of their obligations 
under the Act. Additional public benefits include that (3) admin-
istrative burdens for firms will be reduced by recognizing RSLs 
and RIPPs which will reduce compliance costs, and (4) dealers 
will be notified of required content for their supervisory systems 
which will improve their ability to carry out their supervisory du-
ties. Additionally, the proposed amendments to §115.3 will (5) re-
duce administrative burdens for eligible applicants; (6) facilitate 
internal processing of registration applications, and (7) allow ex-
amination waivers to be processed more quickly, uniformly, and 
with more transparency. In addition, (8) proposed new §115.24 
would further apprise persons of the types of activities or prac-
tices which may result in the assessment of sanctions under the 
Act. Finally, the proposals will (9) ensure the rules are current 
and accurate and that they conform to the codified version of the 
Act, which would promote transparency and efficient regulation. 
There will be no adverse economic effect on micro or small busi-
nesses or rural communities. Since the proposed new rule and 
amendments will have no adverse economic effect on micro or 
small businesses or rural communities, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis is not 
required. There is no anticipated economic cost to persons who 
are required to comply with the new rule and amendments as 
proposed. Although applicants for agent registration incur costs 
to participate in the MQP and EVEP programs (which are paid to 
FINRA or NASAA) that would be recognized in proposed amend-
ments to §115.3, participation in these programs is optional and 

not required for registration under the rules. There is no antici-
pated impact on local employment. 
Mr. Iles, Ms. Ochoa, Ms. Diaz, and Mr. Green have also deter-
mined that for the first five-year period the proposed new rule and 
amendments are in effect: they do not create or eliminate a gov-
ernment program; they do not require the creation or elimination 
of existing employee positions; they do not require an increase 
or decrease in future legislative appropriations to this agency; 
they do not require an increase or decrease in fees paid to this 
agency; they do not increase or decrease the number of individu-
als subject to the rules' applicability; and they do not positively or 
negatively affect the state's economy. Additionally, the proposed 
amendments do not create a new regulation, or expand, limit, 
or repeal an existing regulation. The proposed amendments to 
§115.3 would add additional waivers from current examination 
requirements, which will reduce administrative burdens on eli-
gible applicants for registration. The proposed amendments to 
115.10 would provide clarity and harmonize the supervision with 
FINRA requirements and replace the current requirements with 
more flexible requirements. 
Additionally, although proposed new §115.24 would create a new 
rule, the new rule would merely act to describe and formalize 
into a rule the types of conduct that are already considered to be 
inequitable practices under the Texas Securities Act. The new 
rule would not create any new obligations under the Act or make 
new types of conduct actionable under the Act that are currently 
not a violation of the Act. 
Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sections 
in the Texas Register. Written comments should be submitted 
to Cheryn Netz, General Counsel, State Securities Board, P.O. 
Box 13167, Austin, Texas 78711‑3167. Comments may also be 
submitted electronically to proposal@ssb.texas.gov. In order to 
be considered by the Board at adoption, comments must be re-
ceived no later than 30 days following publication. 
The new rule and amendments are proposed under the author-
ity of Texas Government Code (TGC), §4002.151, as adopted 
by HB 4171. Section 4002.151 of the Act provides the Board 
with the authority to adopt rules as necessary to implement the 
provisions of the Act, including rules governing registration state-
ments, applications, notices, and reports; defining terms; classi-
fying securities, persons, and matters within its jurisdiction; and 
prescribing different requirements for different classes. In addi-
tion, the amendments to §115.3 are also proposed under the au-
thority of TGC, §4004.151. Section 4004.151 of the Act provides 
the Board with authority to waive examination requirements for 
any applicant or class of applicants. 
The proposed amendments to §§115.1 - 115.3, 115.9 - 115.11, 
and 115.22 affect the following sections of the Act: Texas Gov-
ernment Code (TGC) Chapter 4004, Subchapters A - D, and 
F - G. The proposed amendment to §115.21 affects Chapter 
4004, Subchapter H of the Act. The proposed amendment to 
§115.22 also affects TGC §4006.001 of the Act. The proposed 
amendment to §115.1 also affects TGC §4007.052 of the Act. 
The proposed amendments to §115.5 and §115.21 and proposed 
new rule §115.24 affect TGC §4007.105. Finally, the proposed 
amendment to §115.5 and proposed new rule §115.24 also affect 
TGC §4007.106. Statutes affected by proposed amendments to 
§§115.4, 115.8, and 115.16: none. 
§115.1. General Provisions. 
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(a) Definitions. Words and terms used in this chapter are also 
defined in §107.2 of this title (relating to Definitions). The following 
words and terms, when used in this chapter, shall have the following 
meanings, unless the context clearly indicates otherwise. 

(1) (No change.) 

(2) Branch office--Any location where one or more agents 
of a dealer regularly conduct the business of effecting any transactions 
in, or inducing or attempting to induce the purchase or sale of, any 
security, or that is held out as such. 

(A) This definition excludes: 

(i) - (vii) (No change.) 

(viii) a location identified and designated with 
FINRA by the registered dealer as a residential supervisory location 
(RSL) in accordance with FINRA Rule 3110.19, and which loca-
tion has been provided to FINRA in accordance with FINRA Rule 
3110.19(d). 

(B) Notwithstanding the exclusions in subparagraph 
(A) of this paragraph, any location other than an RSL that meets the 
requirements of §115.1(a)(2)(A)(viii) that is responsible for supervis-
ing the activities of persons associated with the dealer at one or more 
non-branch locations of the dealer is considered to be a branch office. 

(C) (No change.) 

(3) - (4) (No change.) 

(5) In this state--As used in the Texas Securities Act, 
§§4001.052, 4001.056, 4004.051, and 4004.101 [§12], has the same 
meaning as the term "within this state" as defined in §107.2 of this title 
[(relating to Definitions)] and paragraph (8) of this subsection. 

(6) - (7) (No change.) 

(8) Within this state or in this state--

(A) A person is a "dealer" who engages "within this 
state" or "in this state" in one or more of the activities set out in the 
Texas Securities Act, §4001.056 or §4004.051 [§4.C], if either the per-
son or the person's agent is present in this state or the offeree/purchaser 
or the offeree/purchaser's agent is present in this state at the time of the 
particular activity. A person can be a dealer in more than one state at 
the same time. 

(B) Likewise, a person is an "agent" who engages 
"within this state" or "in this state" in one or more of the activities 
set out in the Texas Securities Act, §4001.052 or §4004.101 [§4.D], 
whether by direct act or through subagents except as otherwise pro-
vided, if either the person or the person's agent is present in this state 
or the offeree/purchaser or the offeree/purchaser's agent is present in 
this state at the time of the particular activity. A person can be an 
agent in more than one state at the same time. 

(C) (No change.) 

(9) - (10) (No change.) 

(b) Registration requirements of dealers, issuers, and agents, 
and notice filings for branch offices. 

(1) (No change.) 

(2) Persons not required to register as an agent. 

(A) - (C) (No change.) 

[(D) Persons not required to register with the Securi-
ties Commissioner pursuant to subparagraph (A) of this paragraph, are 
reminded that the Texas Securities Act prohibits fraud or fraudulent 

practices in dealing in any manner in any securities whether or not the 
person engaging in fraud or fraudulent practices is required to be reg-
istered. The Agency has jurisdiction to investigate and bring enforce-
ment actions to the full extent authorized in the Texas Securities Act 
with respect to fraud or deceit, or unlawful conduct by a dealer or agent 
in connection with transactions involving securities in Texas.] 

(c) Types of registrations. 

(1) (No change.) 

(2) Restricted registration. The restricted registrations are 
as follows: 

(A) The Securities Commissioner recognizes the spe-
cialized knowledge examinations administered by FINRA as restricted 
registration categories. The registration of an applicant passing a 
specialized knowledge examination in lieu of the general securities 
examination pursuant to §115.3(b) of this chapter [title] (relating 
to Examination [Examinations]) is restricted to and effective only 
for conducting the business and securities activities and effecting 
transactions associated with the specialized examination. 

(B) (No change.) 

(3) (No change.) 

(d) Prohibition on fraud and availability of an exemption from 
registration. The Texas Securities Act prohibits fraud or fraudulent 
practices in dealing in any manner in any securities whether or not 
the person engaging in fraud or fraudulent practices is required to be 
registered. The Agency has jurisdiction to investigate and bring en-
forcement actions to the full extent authorized in the Texas Securities 
Act with respect to fraud or deceit, or unlawful conduct by a dealer 
or agent in connection with transactions involving securities in Texas. 
However, the registration requirements detailed in this chapter do not 
apply to dealers and agents that are exempt from registration as such 
pursuant to the Texas Securities Act, Chapter 4005, Subchapter A [§5], 
or by Board rule pursuant to the Texas Securities Act, §4004.001 or 
§4005.024 [§5.T or §12.C], contained in Chapter 109 or 139 of this ti-
tle. 

§115.2. Application Requirements. 

(a) Securities dealer application requirements. A complete ap-
plication consists of the following [and must be filed in paper form with 
the Securities Commissioner]: 

(1) items filed via the Central Registration Depository Sys-
tem (CRD) which is jointly operated by NASAA, the SEC, and FINRA, 
for FINRA member firms, or items filed either in paper form or as pro-
vided in §115.22 of this chapter (relating to Electronic Submission of 
Forms and Fees) for non-FINRA member firms, using the applicable 
uniform forms: 

(A) Form BD; 

(B) Form U-4 for the designated officer and a Form U-4 
for each agent to be registered (officers of a corporation or partners of 
a partnership shall not be deemed agents solely because of their status 
as officers or partners); and 

(C) the appropriate registration fee(s). 

[(1) Form BD;] 

(2) items filed with the Securities Commissioner either in 
paper form or as provided in §115.22 of this chapter: 

(A) a copy of articles of incorporation, certificate of for-
mation, partnership agreement, articles of association, trust agreement, 
or other documents which indicate the form of organization, certified 
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by the appropriate jurisdiction or by an officer or partner of the appli-
cant; 

(B) a balance sheet prepared in accordance with United 
States generally accepted accounting principles reflecting the financial 
condition of the dealer as of a date not more than 90 days prior to the 
date of such filing. The balance sheet should be compiled, reviewed, 
or audited by independent certified public accountants or independent 
public accountants, or must instead be certified by the applicant's prin-
cipal financial officer. If certified by the principal financial officer of 
the applicant, such officer shall make the certification on Form 133.18, 
Certification of Balance Sheet by Principal Financial Officer; and 

(C) any other information deemed necessary by the Se-
curities Commissioner to determine a dealer's financial responsibility 
or dealer's or agent's business repute or qualifications. 

[(2) Form U-4 for the designated officer and a Form U-4 
for each agent to be registered (officers of a corporation or partners of 
a partnership shall not be deemed agents solely because of their status 
as officers or partners);] 

[(3) a copy of articles of incorporation, partnership agree-
ment, articles of association, trust agreement, or other documents 
which indicate the form of organization, certified by the appropriate 
jurisdiction or by an officer or partner of the applicant;] 

[(4) a balance sheet prepared in accordance with United 
States generally accepted accounting principles reflecting the financial 
condition of the dealer as of a date not more than 90 days prior to the 
date of such filing. The balance sheet should be compiled, reviewed, 
or audited by independent certified public accountants or independent 
public accountants, or must instead be certified by the applicant's prin-
cipal financial officer. If certified by the principal financial officer of 
the applicant, such officer shall make the certification on Form 133.18, 
Certification of Balance Sheet by Principal Financial Officer.] 

[(5) any other information deemed necessary by the Secu-
rities Commissioner to determine a dealer's financial responsibility or 
a dealer's or agent's business repute or qualifications; and] 

[(6) the appropriate registration fee(s).] 

(b) (No change.) 

(c) Branch office designation and inspection. 

(1) A dealer may designate a branch office upon initial ap-
plication of the dealer or by amendment to a current Form BR. No 
sales-related activity may occur in any branch office location until such 
time as the dealer has notified the Securities Commissioner that such 
location will function as a branch office by submitting Form BR on 
CRD for FINRA member firms. For non-FINRA member firms, the 
request is made by submitting Form BR [in paper form] to the Securi-
ties Commissioner. 

(2) (No change.) 

(3) Each branch office of a dealer that [who] is registered 
with the Securities Commissioner is subject to unannounced inspec-
tions at any time during normal business hours. 

(d) Automatic withdrawal of a dealer or agent application for 
registration that has been pending for at least 90 days. If an application 
for dealer or agent registration has been pending for at least 90 days 
and the applicant has failed to substantively respond to a written re-
quest for information sent by either electronic mail or by certified mail 
to the applicant's address as set forth in the application, an automatic 
withdrawal will occur. The written request must have advised the ap-
plicant that if a substantive response is not received within 30 days from 

the date of the [certified] request, the application will be withdrawn au-
tomatically. Regardless of how long an application has been pending, 
it may not be withdrawn automatically without sending [certified] no-
tice of this subsection to the address set forth in the application and 
allowing the applicant 30 calendar days from the date of the notice to 
provide a substantive written response. A copy of this subsection and 
the most recent written request for information will be included with 
the notice [certified letter]. 

(e) Central Registration Depository System (CRD). 

(1) Whenever the Texas Securities Act or Board rules re-
quire the filing of an application with the Securities Commissioner for 
dealer or agent registration, members of FINRA or applicants for mem-
bership in FINRA shall make such filing electronically through [the] 
CRD [which is jointly operated by FINRA and the North American Se-
curities Administrators Association, Inc. (NASAA). Applicants shall 
use the applicable uniform form for the submission of the filing in ques-
tion and shall supplement their electronic filing by filing, in paper form, 
the items listed in paragraphs (3) - (6) of subsection (a)(3) - (6) of this 
section, directly with the Commissioner]. 

(2) (No change.) 

§115.3. Examination. 

(a) Requirement. 

(1) To determine the applicant's qualifications and compe-
tency to engage in the business of dealing in and selling securities, the 
State Securities Board requires a written examination on general secu-
rities principles and on state securities law. Applicants must make a 
passing score, as determined by NASAA [the North American Secu-
rities Administrators Association], FINRA, or the Securities Commis-
sioner, as appropriate, on any required examination. 

(2) (No change.) 

(b) Examinations accepted. 

(1) - (3) (No change.) 

(4) Each applicant must pass an examination on state secu-
rities law. This requirement may be satisfied by passing an examination 
on the Texas Securities Act administered by this Agency or by passing 
the NASAA Uniform Securities Agent State Law Examination (Series 
63) or the NASAA Uniform Combined State Law Examination (Series 
66). 

(c) Waivers of examination requirements. 

(1) (No change.) 

(2) A full waiver of the examination requirements of the 
Texas Securities Act, §4004.151 [§13.D], is granted by the Board to 
the following classes of persons: 

(A) - (H) (No change.) 

(3) A partial waiver of the examination requirements of the 
Texas Securities Act, §4004.151 [§13.D], is granted by the Board to the 
following classes of persons: 

(A) applicants who have been continuously registered 
with the SEC [Securities and Exchange Commission], FINRA, or any 
other exchange listed in the Act, §4005.054 [§6.F], or recognized by 
the Board pursuant to §111.2 of this title (relating to Listed and Des-
ignated Securities) for 10 years immediately preceding the application 
for registration in Texas. These applicants are required to pass an ex-
amination on state securities law as required by subsection (b)(4) of 
this section; 

(B) - (C) (No change.) 
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(D) applicants seeking registration for the purpose of 
dealing exclusively in oil and gas interests (other than interests in lim-
ited partnerships). Such persons are not required to take the general se-
curities examination, but are required to pass an examination on state 
securities law as required by subsection (b)(4) of this section [. Pro-
vided, however, any persons registered prior to January 1, 1976, for 
the purpose of dealing exclusively in oil and gas interests, are not re-
quired to pass an examination]; and 

(E) (No change.) 

(4) The Securities Commissioner in his or her discretion is 
authorized by the Board to grant full or partial waivers of the examina-
tion requirements of the Texas Securities Act, §4004.151 [§13.D]. 

(5) The following classes of persons are granted a partial 
waiver by the Board of the examination requirements of §4004.151 of 
the Act and subsection (a)(1) of this section: 

(A) NASAA Exam Validity Extension Program 
("EVEP"). Applicants who previously took and passed an examina-
tion on state securities law as required by subsection (a)(1) of this 
section (State Law Requirement), whose registration with another 
state securities regulator has not lapsed for more than five years 
who have participated in the EVEP and have maintained compliance 
with the EVEP requirements are granted a waiver of the State Law 
Requirement. 

(B) FINRA Maintaining Qualifications Program 
("MQP"). 

(i) Applicants who previously took and passed an 
examination or examinations on general securities principles as re-
quired by subsection (a)(1) of this section (GSP Requirement), whose 
registration with FINRA and with another state securities regulator 
has not lapsed for more than five years who have participated in the 
MQP and have maintained compliance with the MQP requirements are 
granted a waiver of the GSP Requirement. 

(ii) Applicants who previously took and passed an 
examination or examinations on one or more specialized knowledge 
examinations administered by FINRA as provided in subsection (b)(3) 
of this section, whose registration with FINRA and with another state 
securities regulator has not lapsed for more than five years who have 
participated in the MQP and have maintained compliance with the 
MQP requirements are granted a waiver of the requirements to pass 
the FINRA specialized knowledge examination(s) required to obtain 
the applicable restricted registration(s) as provided in subsection (b)(3) 
of this section. 

(C) FINRA Examination Waivers. Applicants who 
have received a waiver of any examination requirement(s) by FINRA, 
including an examination on general securities principles, the SIE 
examination, or one or more specialized knowledge examinations 
administered by FINRA, are granted a waiver of the corresponding 
examination requirement(s) in this section. 

(d) Texas securities law examination. 

(1) The fee for each filing of a request to take the Texas 
securities law examination is $35. An admission letter issued by the 
Board is required for all entrants. The examination is given [at 9:00 
a.m. on each Tuesday] at the main office of the State Securities Board 
in Austin and at the Agency's branch offices. [The examination may 
be taken at other locations near principal population centers across the 
state. Testing centers require reservations and may charge an additional 
(monitor) fee for administering the examination. A list of examination 
centers with additional details may be obtained from the State Securi-
ties Board.] 

(2) (No change.) 

(3) Reexamination. An applicant who fails the examina-
tion on the Texas Securities Act may request to retake the examina-
tion no sooner than after one week from the date of the examination 
[reexamination]. The applicant must bring his or her application up to 
date before retaking an examination. 

(4) (No change.) 

(5) Information about taking the examination and how to 
apply to take the examination in Austin or at an Agency branch office 
is available on the Agency's website located at www.ssb.texas.gov or 
by contacting the Registration Division of the State Securities Board. 

§115.4. Evidences of Registration. 
(a) (No change.) 

(b) Amendments. Any changes in the information reflected on 
the evidence of registration must be submitted to the Securities Com-
missioner within 30 days of such change. An amendment fee, in the 
amount set forth in the Texas Securities Act, §4006.054 [§35], is re-
quired to amend the evidence of registration. 

(c) - (d) (No change.) 

(e) Renewal. 

(1) Procedures for renewing expired and unexpired regis-
trations are set forth in the Texas Securities Act, Chapter 4004, Sub-
chapter F [§19.C]. 

(2) - (3) (No change.) 

§115.5. Minimum Records. 
(a) Dealer records. Compliance with the record-keeping re-

quirements of the United States SEC [Securities and Exchange Com-
mission], found in 17 Code of Federal Regulations §240.17a-3 and 
§240.17a-4 (17 CFR §240.17a-3 and §240.17a-4, as amended), will 
satisfy the requirements of this section. 

(b) Records to be made by certain dealers. A person or com-
pany registered in Texas as a securities dealer shall make and keep cur-
rent the following minimum records or the equivalent thereof. 

(1) - (11) (No change.) 

(12) A record listing of every agent of the dealer that 
shows, for each agent, every office of the dealer where the agent regu-
larly conducts the business of handling funds or securities or effecting 
any transaction in, or inducing or attempting to induce the purchase or 
sale of any security for the dealer, and the CRD [Central Registration 
Depository] number, if any, and every internal identification number 
or code assigned to that agent by the dealer. 

(13) For each account with a natural person as a customer 
or owner: 

(A) An account record including the customer's or 
owner's name, tax identification number, address, telephone number, 
date of birth, employment status (including occupation and whether 
the customer is an agent of a dealer), annual income, net worth 
(excluding value of primary residence), and the account's investment 
objectives. In the case of a joint account, the account record must 
include personal information for each joint owner who is a natural 
person; however, financial information for the individual joint owners 
may be combined. The account record shall indicate whether it has 
been signed by the agent responsible for the account, if any, and 
approved or accepted by a supervisor of the dealer. [For accounts in 
existence on the effective date of this section, the dealer must obtain 
this information within three years of May 2, 2003.] 
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(B) A record indicating that: 

(i) The dealer has furnished to each customer or 
owner within [three years of May 2, 2003, and to each customer or 
owner who opened an account after May 2, 2003 within] 30 days of 
the opening of the account, and thereafter at intervals no greater than 
36 months, a copy of the account record or an alternate document 
with all information required by subparagraph (A) of this paragraph. 
The dealer may elect to send this notification with the next statement 
mailed to the customer or owner after the opening of the account. The 
dealer may choose to exclude any tax identification number and date 
of birth from the account record or alternate document furnished to the 
customer or owner. The dealer shall include with the account record or 
alternate document provided to each customer or owner an explanation 
of any terms regarding investment objectives. The account record or 
alternate document furnished to the customer or owner shall include or 
be accompanied by prominent statements that the customer or owner 
should mark any corrections and return the account record or alternate 
document to the dealer, and that the customer or owner should notify 
the dealer of any future changes to information contained in the 
account record. 

(ii) - (iii) (No change.) 

(C) - (F) (No change.) 

(14) - (18) (No change.) 

(c) Exemptions from the requirements of subsection (b) of this 
section: 

(1) A dealer is not required to make or keep such records of 
transactions cleared for such dealer by a member of FINRA, the Amer-
ican Stock Exchange, the Boston Stock Exchange, the Chicago Stock 
Exchange, the Pacific Stock Exchange, the Chicago Board Options Ex-
change, or any other recognized and responsible stock exchange ap-
proved by the Securities Commissioner pursuant to the Texas Securi-
ties Act, Chapter 4005, Subchapter C [§6.F], where such records are 
customarily made and kept by the clearing member. 

(2) - (4) (No change.) 

(d) (No change.) 

(e) Records to be preserved by dealers. 

(1) - (4) (No change.) 

(5) Persons registered as dealers in Texas shall preserve 
for at least three years after the termination of the enterprise partner-
ship articles and any amendments thereto, articles of incorporation, 
certificates of formation, charters, minute books, and stock certificate 
books of the dealer and of any predecessor, all Forms BD, all Forms 
BDW, all amendments to these forms, all licenses or other documenta-
tion showing the registration of the dealer with any securities regulatory 
authority. 

(6) - (9) (No change.) 

(f) - (g) (No change.) 

(h) SEC Regulation Best Interest Records. In addition to the 
requirements in this section, a person or company registered in Texas as 
a securities dealer shall make and keep appropriate books and records 
to document compliance with the obligations set forth in SEC Reg-
ulation Best Interest (17 CFR §240.15l-1, as amended), including all 
records described in SEC Rule §240.17a-3(a)(35), and shall preserve 
the records required to be preserved by SEC Rule §240.17a-4(e)(5) for 
a period of not less than six years after the earlier of the date the ac-
count was closed or the date in which the information was collected, 
provided, replaced, or updated. 

§115.6. Registration of Persons with Criminal Backgrounds. 

(a) - (f) (No change.) 

(g) State Auditor Applicant Best Practices Guide. 

(1) The State Securities Board provides [shall post] a link 
on its website to the Applicant Best Practices Guide, which is [to be 
developed and] published by the state auditor as required by Texas Oc-
cupations Code, §53.026. This guide[, which shall be posted once it 
becomes available, shall set] sets forth best practices for an applicant 
with a prior conviction to use when applying for a license. 

(2) (No change.) 

§115.8. Fee Requirements. 

(a) Registration and notice filing fees. Information about reg-
istration and notice filing fees for original and renewal applications for 
dealers and agents are [dealer, agents, officers, or partners of a securi-
ties dealer is] available on the Agency's website [web site] located at 
www.ssb.texas.gov [www.ssb.state.tx.us] or by contacting the Regis-
tration Division [an office] of the State Securities Board. 

(b) Reduced fees for certain persons registered in multiple ca-
pacities. 

(1) - (2) (No change.) 

(3) Reduced fees. If the Securities Commissioner grants 
a person's request, the person must pay all applicable fees for securi-
ties agent or dealer registration as specified in the Texas Securities Act, 
§4006.001 [§35.A], but is exempt from the fees specified in the Texas 
Securities Act, §4006.001 [§35.A], in connection with original and re-
newal applications for investment adviser representative or sole pro-
prietor investment adviser registration, as applicable at the time Form 
133.36 is filed. The reduction in fees granted by the Securities Com-
missioner under this subsection shall continue in force, without any 
further filings, as long as a person remains registered in a multiple ca-
pacity status. 

(c) (No change.) 

(d) Fees for concurrent registrations. Notwithstanding the 
Texas Securities Act, Chapter 4006 [§35], a person shall pay only 
one fee required under that section to engage in business in this state 
concurrently for the same person or company as: 

(1) - (2) (No change.) 

(e) (No change.) 

§115.9. Post-Registration Reporting Requirements. 

(a) Each person registered as a securities dealer shall report 
to the Securities Commissioner within 30 days after its occurrence or 
entry against the registered person or an agent thereof, the matters de-
scribed in this subsection. Likewise, each person registered as an agent 
of a securities dealer shall report to the Commissioner within 30 days 
after its occurrence or entry against the agent the matters described in 
this subsection. The following matters must be reported: 

(1) - (2) (No change.) 

(3) any [misdemeanor] action or conviction of a misde-
meanor offense that directly relates to the person's duties and respon-
sibilities as a dealer or agent, including any criminal violation listed 
in §115.6(c) of this chapter (relating to Registration of Persons with 
Criminal Backgrounds) [based on fraud, deceit, or wrongful taking of 
property]; 

(4) - (5) (No change.) 
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(6) any change in any other information previously dis-
closed to the Securities Commissioner on any application form or fil-
ing, including change of legal status; and 

(7) (No change.) 

(b) - (c) (No change.) 

§115.10. Supervisory Requirements. 
(a) - (b) (No change.) 

(c) Internal inspections. [Each dealer shall conduct a review, 
at least annually, of the businesses in which it engages, which review 
shall be reasonably designed to assist in detecting and preventing vi-
olations of and achieving compliance with applicable securities laws 
and regulations. The dealer shall document this review and provide 
the documentation to the Securities Commissioner upon request. Each 
dealer shall review the activities of each office, including the periodic 
examination of customer accounts to detect and prevent violations of 
applicable securities laws and regulations. Each branch office of the 
dealer shall be inspected according to a cycle which shall be set forth 
in the dealer's written supervisory and inspection procedures. In estab-
lishing such cycle, the dealer shall give consideration to the nature and 
complexity of the securities activities for which the location is responsi-
ble, the volume of business done, and the number of associated persons 
assigned to the location. Each dealer shall retain a written record of the 
dates upon which each review and internal inspection is conducted.] 

(1) Each dealer shall conduct a review, at least annually or 
to be conducted within the timeframes in accordance with and as re-
quired by FINRA Rule 3110(c), of the businesses in which it engages, 
which review of locations shall be reasonably designed to assist in de-
tecting and preventing violations of and achieving compliance with ap-
plicable securities laws and regulations. The dealer shall document 
this review and provide the documentation to the Securities Commis-
sioner upon request. Each dealer shall review the activities of each 
office or location in accordance with and as required by FINRA Rule 
3110(c), including the periodic examination of customer accounts to 
detect and prevent violations of applicable securities laws and regu-
lations. Each branch office of the dealer shall be inspected according 
to a cycle which shall be set forth in the dealer's written supervisory 
and inspection procedures and in compliance with and as required by 
FINRA Rule 3110(c). In establishing such cycle, the dealer shall give 
consideration to the nature and complexity of the securities activities 
for which the location is responsible, the volume of business done, and 
the number of associated persons assigned to the location. Each dealer 
shall retain a written record of the dates upon which each review and 
internal inspection is conducted. 

(2) For purposes of this subsection, registered dealers that 
have notified FINRA of their participation in the FINRA remote inspec-
tions pilot program established by FINRA Rule 3110.18, or any succes-
sor program established by FINRA, and which are in compliance with 
the requirements of FINRA Rule 3110.18 or successor program will 
satisfy the requirements of this subsection, provided however, that if a 
dealer or one or more of its locations becomes ineligible to participate 
in the program, the dealer must comply with the applicable require-
ments set forth in paragraph (1) of this subsection. 

(d) (No change.) 

§115.11. Finder Registration and Activities. 
(a) Prohibited activities. A finder is not permitted to register 

in any other capacity and shall not: 

(1) - (7) (No change.) 

(b) - (e) (No change.) 

(f) Filings. 

(1) Application. In lieu of the application requirements 
listed in §115.2 of this chapter [title] (relating to Application Require-
ments), a complete application for a finder consists of the following 
and must be filed [in paper form] with the Securities Commissioner: 

(A) - (D) (No change.) 

(2) (No change.) 

§115.16. Use of Senior-Specific Certifications and Professional Des-
ignations. 

(a) The use of a senior specific certification or designation by 
any person in connection with the offer, sale, or purchase of securities, 
that indicates or implies that the user has special certification or training 
in advising or servicing senior citizens or retirees, in such a way as to 
mislead any person shall be an inequitable practice within the meaning 
of the Texas Securities Act, §4007.105(a)(3) [§14.A(3)]. The prohib-
ited use of such certifications or professional designation includes, but 
is not limited to, the following: 

(1) - (4) (No change.) 

(b) - (f) (No change.) 

§115.21. System Addressing Suspected Financial Exploitation of Vul-
nerable Customers Pursuant to the Texas Securities Act, Chapter 4004, 
Subchapter H [Section 45]. 

(a) System. Each dealer shall establish, maintain, and enforce 
a written system of policies, programs, plans, or procedures to address 
suspected financial exploitation of vulnerable adults. The system must 
be reasonably designed to achieve compliance with the Texas Securi-
ties Act, Chapter 4004, Subchapter H [Section 45]. 

(b) Reporting. The report of suspected financial exploitation 
(complaint) required by the Texas Securities Act, §4004.352 [Section 
45.C], must be made in writing to the Securities Commissioner. The 
complaint may be in the form of a letter or memorandum and submitted 
electronically, by facsimile, or any other method designed to assure its 
prompt receipt. A template for submitting the required information 
is available on the website of the Texas State Securities Board. The 
complaint shall include: 

(1) - (5) (No change.) 

§115.22. Electronic Submission of Forms and Fees. 
(a) (No change.) 

(b) Documents and fees submitted by applicants for finder reg-
istration or for dealer and agent registration may, at the option of the 
filer, be submitted electronically to the Securities Commissioner. 

(c) Filings made and fees paid [by dealers and agents] may be 
submitted electronically, as the Agency's system is developed to accept 
them. 

(d) (No change.) 

§115.24. 
(a) 

Adoption by R
Each dealer 

efer
or 
ence of 
agent, as 

Conduct Rule
defined 

s. 
by §4001.052 or 

§4001.056 of the Securities Act, when making a recommendation of 
any securities transaction or investment strategy involving securities 
(including account recommendations) to a retail customer, shall act in 
the best interest of the retail customer at the time the recommendation 
is made, without placing the financial or other interests of the dealer or 
agent making the recommendation ahead of the interest(s) of the retail 
customer. The best interest obligation shall be satisfied if the dealer or 
agent complies with the obligations set forth in SEC Regulation Best 
Interest (17 CFR §240.15l-1, as amended). 

(b) Each dealer or agent shall also comply with any other 
applicable fair practice or ethical standard rule that is promulgated 
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by FINRA, the SEC, the Commodity Futures Trading Commission 
(CFTC), or any self-regulatory organization approved by the SEC or 
the CFTC. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 25, 
2024. 
TRD-202405045 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 305-8303 

♦ ♦ ♦ 

CHAPTER 116. INVESTMENT ADVISERS 
AND INVESTMENT ADVISER REPRESENTA-
TIVES 
7 TAC §§116.1 - 116.6, 116.8, 116.9, 116.15, 116.16, 116.21 

The Texas State Securities Board proposes amendments to 
eleven rules in Chapter 116. Specifically, the Board proposes 
amendments to §116.1, concerning General Provisions; §116.2, 
concerning Application Requirements; §116.3, concerning 
Examination; §116.4, concerning Evidences of Registration; 
§116.5, concerning Minimum Records; §116.6, concerning 
Registration of Persons with Criminal Backgrounds; §116.8, 
concerning Fee Requirements; §116.9, concerning Post-Reg-
istration Reporting Requirements; §116.15, concerning Adver-
tising Restrictions; §116.16, concerning Use of Senior-Specific 
Certifications and Professional Designations; and §116.21, con-
cerning System Addressing Suspected Financial Exploitation 
of Vulnerable Customers Pursuant to the Texas Securities Act, 
Section 45. 
The rules in 7 TAC Chapter 116 govern investment advisers and 
investment adviser representatives. The purpose of the pro-
posed rule changes to this chapter is to implement changes pur-
suant to the agency's periodic review of its rules. 
The references to sections of the Texas Securities Act (Act) in 
§§116.1, 116.3, 116.4, 116.8, 116.16, and 116.21 would be up-
dated to refer to the correct sections in the codified version of 
the Act in the Texas Government Code. The codification was 
adopted by HB 4171, 86th Legislature, 2019 Regular Session, 
and became effective January 1, 2022, (HB 4171). 
Sections 116.1 and 116.2 would also be amended to replace 
the references in those sections to the term "Securities and Ex-
change Commission" with the term "SEC." SEC is a defined term 
in §107.2, concerning Definitions. 
Section 116.1 would also be amended to add references to "so-
licitor" in subsection (b) for clarification and to delete redundant 
language in subparagraph (b)(2)(D) that is also contained in sub-
section (d). A reference to the Form U4 would be added to sub-
paragraph (b)(2)(C) for accuracy and consistency, and a refer-
ence to "notice filed" with the Securities Commissioner would be 
added for clarity and accuracy. 

Section 116.2 would also be amended to replace the reference 
to "North American Securities Administrators Association" with 
the term "NASAA" in paragraph (a)(1). NASAA is a defined term 
in §107.2, concerning Definitions. Subsection (a) would also be 
amended to abbreviate Financial Industry Regulator Authority to 
"FINRA," which is a defined term in §107.2, concerning Defini-
tions. In addition, paragraph (b)(1) would be amended to update 
the names of two NASAA examinations. 
A cross reference to §116.22 would be added to §116.2 to im-
prove consistency and readability of provisions governing appli-
cation requirements. Subsection (d) would be amended to al-
low the agency registration staff the option to notify applicants 
by email (which is a faster and more reliable delivery method) 
rather than by certified mail of automatic withdrawal of applica-
tions that have been pending for more than 90 days. References 
to "certificate of formation" which is the name of the form used 
by the Texas Secretary of State for formation documents filed 
with it, would also be added to the respective lists of formation of 
organization documents (including articles of incorporation, part-
nership agreements, articles of association, and charters) found 
in §116.2(a)(2)(A), as well as in §116.5(b)(3), for clarity and to 
improve accuracy. 
Generally, applicants for registration are required to have passed 
various qualification examinations to become registered. Addi-
tional proposed amendments to §116.3 relate to waivers from 
these requirements. Section 116.3(b)(2) would also be amended 
to reflect that the Form U-10 is no longer in use by FINRA. In 
addition, §116.3 would also be amended to add new subpara-
graphs (c)(3)(A) and (c)(5)(B) to recognize and grant waivers of 
examination or reexamination requirements for certain classes 
of applicants who are participating in FINRA or NASAA con-
tinuing education programs and who meet other requirements. 
FINRA established a voluntary program in 2022 (the Maintain-
ing Qualifications Program or MQP) that allows eligible individ-
uals whose FINRA registration has terminated to maintain their 
FINRA qualifications for up to five years by completing annual 
continuing education requirements and by paying an enrollment 
fee to FINRA to participate in the MQP. Individuals participating 
in the MQP are not required to either take or retake a qualifi-
cation exam, as applicable, to become registered with FINRA. 
Similarly, NASAA's voluntary Exam Validity Extension Program 
(EVEP) provides an opportunity for registered persons to extend 
their NASAA qualifications exams for up to five years by partic-
ipating in the EVEP and maintaining certain continuing educa-
tion requirements. Since there are no specific waiver provisions 
in the rules for applicants participating in the EVEP or the MQP, 
these requests for waivers from examination requirements must 
be individually approved by the Securities Commissioner. The 
amendments to add additional waivers in the rule would reduce 
the application processing time for these eligible applicants. 
Section 116.3 would also be amended to add subparagraph 
(c)(3)(C) to recognize and grant waivers of examination require-
ments for applicants who have received an examination waiver 
from FINRA. Recognizing the FINRA waiver in the rule would 
reduce the processing time for these types of waivers, provide 
more transparency, and reflect the agency's current practice of 
granting waivers of this type on request. In addition, updates 
and revisions to the Texas securities law examination process 
would be made to subsection (d) to more accurately reflect 
this process, and to specifically direct applicants with questions 
about the process to the Registration Division for information. 
The amendment would also impose a one-week waiting period 
to retake the examination for applicants who failed the exam to 
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provide and encourage more time to study prior to retaking the 
exam. 
Section 116.3 includes certain waivers from examination require-
ments for investment adviser applicants who have one or more of 
five different professional designations found in subparagraphs 
(c)(2)(B) - (F). The rule also requires these organizations to sub-
mit changes in their certification programs to the Securities Com-
missioner. The section would be amended in paragraph (c)(3) to 
remove this requirement which is no longer needed because a 
NASAA project group which monitors these programs has as-
sumed this responsibility. This group, which maintains a list of 
eligible professional designations, has recently replaced a des-
ignation which is no longer active with a new eligible designation. 
In light of this change the section would also be amended in sub-
paragraph (c)(2)(E) to replace the reference to the inactive "CIC" 
designation with the new "CIMA" designation and update the ref-
erence to another designation located in subparagraph (c)(2)(F). 
Section 116.8, which relates to fee requirements, would also be 
amended to remove an incorrect reference in subsection (a) to 
fees for officers and partners of an investment adviser, to update 
the reference to the agency's website, and to clarify that persons 
seeking information on fee requirements may contact the Reg-
istration Division of the agency. 
Section 116.9 sets out events that a registered investment ad-
viser or investment adviser representative must report to the Se-
curities Commissioner after registration. Paragraph (a)(3) would 
be amended to clarify that misdemeanor offense actions that 
are listed in §116.6(c) must be reported. Section 116.6(c) pro-
vides a list of misdemeanors that directly relate to the duties and 
responsibilities of investment advisers and investment adviser 
representatives. The Securities Commissioner may revoke or 
suspend the registration of a person who has been convicted of 
a misdemeanor offense that directly relates to the person's du-
ties and responsibilities. In addition, paragraph (a)(6) would be 
amended to clarify that registered entities must notify the Com-
missioner of changes in legal status of their entities. Applicants 
for registration are required to include their legal status in their 
registration application on Form ADV, such as a sole proprietor-
ship, partnership, corporation, or limited liability company. 
Section 116.15, which was last amended in 2001, prohibits in-
vestment advisers registered in Texas from using testimonials in 
their advertisements and includes other advertising restrictions, 
mirroring (but not adopting by reference) SEC rules governing 
advertising that were in effect when the rule was adopted. The 
SEC Marketing Rule, which regulates how investment advisers 
registered with the SEC (SEC RIAs) may advertise their ser-
vices, was amended in 2020, with a final compliance date of 
November 4, 2022. The change represented a broad, sweeping 
change in how the SEC regulates direct and indirect advertising 
and marketing activities of SEC RIAs, including the SEC RIAs 
doing business in Texas. The SEC rules have always prohib-
ited advertising practices that are untrue, misleading, or decep-
tive. The new SEC rules relax prohibitions on certain types of 
practices, now allowing among other things, the use of endorse-
ments or testimonials with certain safeguards. It also provides 
clearer guidelines concerning permitted marketing practices and 
increases disclosure requirements to investors, which improves 
investor confidence and transparency. 
During the rule review of Chapter 116 the agency received 
two comment letters from the regulated industry requesting 
that §116.15 be amended to remove the current advertising 
restrictions in the section and instead harmonize it with the more 

flexible SEC Marketing Rule. The staff and Board agreed with 
the comments. In response, this section would be renamed 
and amended to adopt by reference the current SEC rules 
concerning marketing practices, while removing the existing 
regulatory restrictions in that section. This proposal if adopted 
would put advisers registered in Texas on a more level playing 
field with the SEC RIAs doing business in Texas because they 
would have the option to use testimonials and endorsements 
in their marketing and advertising as long as they otherwise 
comply with other applicable rules in Chapter 116. It would also 
conform rules relating to marketing practices to model rules 
which adopt the SEC advertising rules by reference which have 
been adopted by other state securities regulators. The proposal 
however would not change the registration requirements appli-
cable to solicitors set forth in §116.1(b)(A). 
A related proposal would amend the investment adviser record-
keeping requirements in §116.5 to require investment advisers 
to create and keep records to verify compliance with SEC Mar-
keting Rule requirements. 
The proposals to amend §116.15 and §116.5 would further the 
mission of the Board and the purposes of the Act by maximizing 
coordination with federal and other states' securities laws and 
administration by harmonizing the Board rules with SEC rules 
so that the same advertising rules would be applicable under 
the Act as well as SEC rules. The proposal would also further 
the Board's mission and Act's purposes to minimize regulatory 
burdens on Texas investment advisers, while ensuring that in-
vestors are adequately protected by ensuring they can make in-
formed decisions. 
Section 116.21 would also be renamed to refer to the applicable 
section of the codified Act. 
Travis J. Iles, Securities Commissioner; Cristi Ramón Ochoa, 
Deputy Securities Commissioner; Emily Diaz, Director, Regis-
tration Division; and Tommy Green, Director, Inspections and 
Compliance Division, have determined that for the first five-year 
period the proposed amendments are in effect, there will be no 
foreseeable fiscal implications for state or local government as a 
result of enforcing or administering the proposed amendments. 
While the proposed amendments to §116.3 would add additional 
waivers from current examination requirements, there will be no 
fiscal implications to the agency, because applicants for regis-
tration will still need to pay application fees, whether or not ex-
amination requirements are waived. 
Mr. Iles, Ms. Ochoa, Ms. Diaz, and Mr. Green have also de-
termined that for each year of the first five years the proposed 
amendments are in effect, the public benefits expected as a re-
sult of adoption of the proposed amendments will be (1) greater 
coordination with other securities regulators (particularly with re-
spect to proposed amendments to §116.3 and §116.15); and (2) 
investment advisers and investment adviser representatives will 
be apprised of their obligations under the Act. Additionally, the 
proposed amendments to §116.3 will (3) reduce administrative 
burdens for eligible applicants; (4) facilitate internal processing of 
registration applications; and (5) allow examination waivers to be 
processed more quickly, uniformly, and with more transparency. 
Additional public benefits with respect to proposed amendments 
to §116.15 include (6) clearer guidelines for advisers concern-
ing permitted marketing practices; and (7) increased disclosure 
requirements to investors, which improves investor confidence 
and transparency. Finally, the proposals will (8) ensure the rules 
are current and accurate and that they conform to the codified 
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version of the Act, which would promote transparency and effi-
cient regulation. 
There will be no adverse economic effect on micro or small 
businesses or rural communities. Since the proposed amend-
ments will have no adverse economic effect on micro or small 
businesses or rural communities, preparation of an economic 
impact statement and a regulatory flexibility analysis is not 
required. There is no anticipated economic cost to persons 
who are required to comply with the amendments as proposed. 
Although applicants for investment adviser registration incur 
costs to participate in the MQP and EVEP programs (which are 
paid to FINRA or NASAA) that would be recognized in proposed 
amendments to §116.3, participation in these programs is 
optional and not required for registration under the rules. In 
addition, although investment advisers would be permitted to 
use certain marketing practices in the proposed amendment 
to §116.15, if adopted, the use of such expanded marketing 
practices that would be permitted is optional and not required 
for registration under the rules. There is no anticipated impact 
on local employment. 
Mr. Iles, Ms. Ochoa, Ms. Diaz, and Mr. Green have also de-
termined that for the first five-year period the proposed amend-
ments are in effect: they do not create or eliminate a govern-
ment program; they do not require the creation or elimination 
of existing employee positions; they do not require an increase 
or decrease in future legislative appropriations to this agency; 
they do not require an increase or decrease in fees paid to this 
agency; they do not increase or decrease the number of individu-
als subject to the rules' applicability; and they do not positively or 
negatively affect the state's economy. Additionally, the proposed 
amendments do not create a new regulation, or expand, limit, 
or repeal an existing regulation. The proposed amendments to 
§116.3 would add additional waivers from current examination 
requirements, which will reduce administrative burdens on eligi-
ble applicants for registration. Additionally the proposed amend-
ment to §116.15 would remove existing regulatory restrictions on 
marketing and advertising and replace them with more flexible 
regulatory guidelines. 
Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sections 
in the Texas Register. Written comments should be submitted 
to Cheryn Netz, General Counsel, State Securities Board, P.O. 
Box 13167, Austin, Texas 78711‑3167. Comments may also be 
submitted electronically to proposal@ssb.texas.gov. In order to 
be considered by the Board at adoption, comments must be re-
ceived no later than 30 days following publication. 
The amendments are proposed under the authority of the Texas 
Government Code (TGC), §4002.151, as adopted by HB 4171. 
Section 4002.151 provides the Board with the authority to adopt 
rules as necessary to implement the provisions of the Act, in-
cluding rules governing registration statements, applications, no-
tices, and reports; defining terms; classifying securities, persons, 
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. In addition, the amendments to 
§116.3 are also proposed under the authority of TGC, §4004.151 
of the Act. Section 4004.151 provides the Board with author-
ity to waive examination requirements for any applicant or class 
of applicants. Finally, the amendments to §116.1 are also pro-
posed under the authority of TGC, §4004.001 of the Act. Section 
4004.001 provides the Board with the authority to prescribe new 
dealer, agent, investment adviser, or investment adviser repre-
sentative registration exemptions by rule. 

The proposed amendments affect the following sections of the 
Texas Securities Act: TGC Chapter 4004, Subchapters B - F, and 
H. The proposed amendments to §§116.1, 116.2, 116.4, 116.5, 
116.9, 116.15, and 116.16 also affect TGC Chapter 4007, Sub-
chapter B of the Act. The proposed amendments to §§116.1, 
116.5, 116.9, 116.15, and 116.16 also affect TGC §4007.105 and 
§4007.106 of the Act. 
§116.1. General Provisions. 

(a) Definitions. Words and terms used in this chapter are also 
defined in §107.2 of this title (relating to Definitions). The following 
words and terms, when used in this chapter, shall have the following 
meanings unless the context clearly indicates otherwise. 

(1) - (4) (No change.) 

(5) In this state--

(A) A person renders services as an investment adviser 
"in this state" as set out in the Texas Securities Act, §4004.052 [§12.B], 
if either the person or the person's agent is present in this state or the 
client/customer or the client/customer's agent is present in this state 
at the time of the particular activity. A person can be an investment 
adviser in more than one state at the same time. 

(B) Likewise, a person renders services as an invest-
ment adviser representative "in this state" as set out in the Texas Securi-
ties Act, §4004.102 [§12.B], whether by direct act or through subagents 
except as otherwise provided, if either the person or the person's agent 
is present in this state or the client/customer or the client/customer's 
agent is present in this state at the time of the particular activity. A per-
son can be an investment adviser representative in more than one state 
at the same time. 

(C) (No change.) 

(6) - (10) (No change.) 

(11) Registered investment adviser--An investment adviser 
who has been issued a registration certificate by the Securities Com-
missioner under the Texas Securities Act, §4004.054 [§15]. (A federal 
covered investment adviser is not prohibited from being registered with 
the Securities Commissioner. If a federal covered investment adviser 
elects to register with the Securities Commissioner, it is subject to all 
of the registration requirements of the Act.) 

(12) (No change.) 

(b) Registration of investment advisers and investment adviser 
representatives, and notice filings for branch offices. 

(1) (No change.) 

(2) Exemption from the registration requirements. The 
Board pursuant to the Texas Securities Act, §§4004.001 and 4005.024 
[§§12.C and 5.T], exempts from the registration provisions of the Act, 
§§4004.052 and 4004.102 [§12], persons not required to register as an 
investment adviser or an investment adviser representative on or after 
July 8, 1997, by act of Congress in Public Law Number 104-290, Title 
III. 

(A) Registration as an investment adviser is not re-
quired for the following: 

(i) (No change.) 

(ii) an investment adviser registered with the SEC 
[Securities and Exchange Commission] pursuant to a rule or order 
adopted under the Investment Advisers Act of 1940, §203A(c); 

(iii) - (iv) (No change.) 

(B) (No change.) 
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(C) Notice filing requirements and fees for investment 
advisers and investment adviser representatives, including solicitors, 
exempted from registration pursuant to this subsection only. 

(i) Initially, the provisions of subparagraphs (A) and 
(B) of this paragraph are available provided that the investment adviser 
files: 

(I) Form ADV and Form U-4 for each individual 
to be notice filed as an investment adviser representative or solicitor 
through the IARD designating Texas as a jurisdiction in which the filing 
is to be made; and 

(II) an initial fee equal to the amount that would 
have been paid had the investment adviser and each investment adviser 
representative or solicitor filed for registration in Texas. 

(ii) Annually, the investment adviser files renewal 
fees which would have been paid had the investment adviser and each 
investment adviser representative or solicitor been registered in Texas. 

[(D) Persons not required to register with the Securities 
Commissioner pursuant to subparagraphs (A) and (B) of this paragraph, 
are reminded that the Texas Securities Act prohibits fraud or fraudulent 
practices in dealing in any manner in any securities whether or not the 
person engaging in fraud or fraudulent practices is required to be reg-
istered. The Agency has jurisdiction to investigate and bring enforce-
ment actions to the full extent authorized in the Texas Securities Act 
with respect to fraud or deceit, or unlawful conduct by an investment 
adviser or investment adviser representative in connection with trans-
actions involving securities in Texas.] 

(c) (No change.) 

(d) Prohibition on fraud and availability of an exemption from 
registration. The Texas Securities Act prohibits fraud or fraudulent 
practices in dealing in any manner in any securities whether or not the 
person engaging in fraud or fraudulent practices is required to be reg-
istered or notice filed with the Securities Commissioner. The Agency 
has jurisdiction to investigate and bring enforcement actions to the full 
extent authorized in the Texas Securities Act with respect to fraud or 
deceit, or unlawful conduct by an investment adviser or investment 
adviser representative in connection with transactions involving secu-
rities in Texas. However, the registration requirements detailed in this 
chapter do not apply to investment advisers and investment adviser rep-
resentatives that are exempt from registration as such pursuant to the 
Texas Securities Act, Chapter 4005, Subchapter A [§5], or by Board 
rule pursuant to the Texas Securities Act, §4004.001 or §4005.024 
[§5.T or §12.C], contained in Chapters 109 or 139 of this title. 

§116.2. Application Requirements. 

(a) Investment adviser and investment adviser representative 
application requirements. A complete application consists of the fol-
lowing: 

(1) items filed electronically via the Investment Adviser 
Registration Depository (IARD), which is jointly operated by NASAA, 
the SEC, and FINRA, or items filed either in paper form or as provided 
in §116.22 of this chapter (relating to Electronic Submission of Forms 
and Fees) [the North American Securities Administrators Association, 
Inc. (NASAA), the Securities and Exchange Commission (SEC), and 
Financial Industry Regulatory Authority (FINRA)] using the applica-
ble uniform forms: 

(A) - (D) (No change.) 

(2) items filed [in paper form] with the Securities Commis-
sioner either in paper form or as provided in §116.22 of this chapter: 

(A) a copy of articles of incorporation, certificate of for-
mation, partnership agreement, articles of association, trust agreement, 
or other documents which indicate the form of organization, certified 
by the jurisdiction or by an officer or partner of the applicant; 

(B) - (E) (No change.) 

(b) (No change.) 

(c) Branch office designation and inspection. 

(1) - (2) (No change.) 

(3) Each branch office of an investment adviser that [who] 
is registered with the Commissioner is subject to unannounced inspec-
tions at any time during normal business hours. 

(d) Automatic withdrawal of an investment adviser or invest-
ment adviser representative application for registration that has been 
pending for at least 90 days. If an application for investment adviser 
or investment adviser representative registration has been pending for 
at least 90 days and the applicant has failed to substantively respond 
to a written request for information sent by either electronic mail or by 
certified mail to the applicant's address as set forth in the application, 
an automatic withdrawal will occur. The written request must have ad-
vised the applicant that if a substantive response is not received within 
30 days from the date of the [certified] request, the application will be 
withdrawn automatically. Regardless of how long an application has 
been pending, it may not be withdrawn automatically without sending 
[certified] notice of this subsection to the address set forth in the ap-
plication and allowing the applicant 30 calendar days from the date of 
the notice to provide a substantive written response. A copy of this 
subsection and the most recent written request for information will be 
included with the notice [certified letter]. 

(e) (No change.) 

§116.3. Examination. 

(a) (No change.) 

(b) Examinations accepted. 

(1) Each applicant for registration as an investment adviser 
or investment adviser representative must pass: 

(A) the NASAA Uniform Investment Adviser Law Ex-
amination (Series 65) [(the new entry level competency examination, 
Series 65, administered after December 31, 1999)]; or 

(B) the following combination of examinations: 

(i) (No change.) 

(ii) the NASAA Uniform Combined State Law Ex-
amination (Series 66), the Uniform Investment Advisers State Law Ex-
amination (Series, 65, as it existed and was administered on or before 
December 31, 1999), or an examination of the Texas Securities Act 
Administered by this Agency. 

(2) The [Each of these] examinations (except the Texas Se-
curities Act examination) listed in paragraph (1) of this subsection are 
[is] administered by FINRA [and can be scheduled by submitting a 
Form U-10 to FINRA]. 

(c) Waivers of examination requirements. 

(1) (No change.) 

(2) A full waiver of the examination requirements of the 
Texas Securities Act, §4004.151 [§13.D], is granted by the Board to 
the following classes of persons: 

(A) - (D) (No change.) 
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(E) applicants who are designated by the Investment 
& Wealth Institute as Certified Investment Management Analysts 
("CIMA") [Investment Adviser Association, or its predecessor, the 
Investment Counsel Association of America, Inc., as Chartered In-
vestment Counselors (CIC)]; 

(F) applicants who are designated by the American Col-
lege of Financial Services [, Bryn Mawr, Pennsylvania,] as chartered 
financial consultants (ChFC); 

(G) - (H) (No change.) 

(3) The following classes of persons are granted a partial 
waiver by the Board of the examination requirements of §4004.151 of 
the Act and subsection (a) of this section: 

(A) NASAA Exam Validity Extension Program 
("EVEP"). Applicants who previously took and passed the NASAA 
qualification examinations accepted in subsection (b) of this section 
whose registration with another state securities regulator has not 
lapsed for more than five years who have participated in the EVEP and 
have maintained compliance with the EVEP requirements are granted 
a waiver of the NASAA qualification examination requirements of 
this section. 

(B) FINRA Maintaining Qualifications Program 
("MQP"). Applicants whose registration with FINRA and with 
another state securities regulator have not lapsed for more than five 
years, who have participated in the MQP and maintained compliance 
with the MQP requirements are granted a waiver of the corresponding 
appropriate FINRA qualifying examinations requirement(s) in this 
section. 

(C) FINRA Examination Waivers. Applicants who 
have received a waiver of any examination requirement(s) by FINRA, 
are granted a waiver of the corresponding examination requirement(s) 
in this section. 

(D) Successful participation in the MQP shall not ex-
tend to the Series 65 or Series 66 for purposes of investment adviser 
representative registration. 

[(3) The CFA Institute, the Certified Financial Planner 
Board of Standards, Inc., the American Institute of Certified Public 
Accountants, the American College, and the Investment Adviser 
Association are required to submit to the Securities Commissioner any 
changes to their certification programs as such changes occur.] 

(4) A partial waiver of the examination requirements of the 
Texas Securities Act, §4004.151 [§13.D], is granted by the Board to 
solicitor applicants. Such persons are required to pass only an exami-
nation on state securities law. 

(5) The Securities Commissioner in his or her discretion is 
authorized by the Board to grant full or partial waivers of the examina-
tion requirements of the Texas Securities Act, §4004.151 [§13.D]. 

(d) Texas securities law examination. 

(1) The fee for each filing of a request to take the Texas 
securities law examination is $35. An admission letter issued by the 
Board is required for all entrants. The examination is given [at 9:00 
a.m. on each Tuesday] at the main office of the State Securities Board 
in Austin and at the Agency's branch offices. [The examination may 
be taken at other locations near principal population centers across the 
state. Testing centers require reservations and may charge an additional 
(monitor) fee for administering the examination. A list of examination 
centers with additional details may be obtained from the State Securi-
ties Board.] 

(2) (No change.) 

(3) The passing score for all applicants on the examination 
on the Texas Securities Act is 70%. An applicant who fails the exam-
ination on the Texas Securities Act may request to retake the exami-
nation no sooner than after one week from the date of the examination 
[reexamination]. The applicant must bring his or her application up to 
date before retaking an examination. 

(4) (No change.) 

(5) Information about taking the examination and how to 
apply to take the examination in Austin or at an Agency branch office 
is available on the Agency's website located at www.ssb.texas.gov or 
by contacting the Registration Division of the State Securities Board. 

§116.4. Evidences of Registration. 

(a) (No change.) 

(b) Amendments. Any changes in the information reflected on 
the evidence of registration must be submitted to the Securities Com-
missioner within 30 days of such change. An amendment fee, in the 
amount set forth in the Texas Securities Act, §4006.054 [§35], is re-
quired to amend the evidence of registration. 

(c) Successions. 

(1) Succession by application. 

(A) If a succession results in a surviving entity that is 
not currently registered as an investment adviser, the successor entity 
must file a new application, including the fees, as required in §116.2 
of this chapter [title] (relating to Application Requirements). Such a 
succession may include, but is not limited to, any of the following that 
results in either a change in control of the beneficial owners, or a change 
in management: 

(i) - (iv) (No change.) 

(B) - (C) (No change.) 

(2) - (3) (No change.) 

(d) (No change.) 

(e) Renewal. 

(1) Procedures for renewing expired and unexpired regis-
trations are set forth in the Texas Securities Act, Chapter 4004, Sub-
chapter F, and §4004.304 [§19.C and §12-1.C]. 

(2) - (3) (No change.) 

§116.5. Minimum Records. 

(a) Records to be made by investment advisers. Persons reg-
istered as investment advisers whose principal place of business is lo-
cated in another state shall maintain records at least in accordance with 
the minimum record-keeping requirements of that state. Persons reg-
istered as investment advisers whose principal place of business is lo-
cated in Texas shall make and keep current the following minimum 
records or the equivalent thereof: 

(1) - (12) (No change.) 

(13) a file containing all the information required to be re-
tained pursuant to SEC Rule 204-2(a)(11) (17 CFR §275.204-2(a)(11), 
as amended). 

(b) Records to be preserved by investment advisers. 

(1) - (2) (No change.) 

(3) Persons registered as investment advisers in Texas shall 
preserve for at least three years after the termination of the enterprise 
partnership articles and any amendments thereto, articles of incorpo-
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ration, certificates of formation, charters, minute books, and stock cer-
tificate books of the investment adviser and of any predecessor. 

(4) - (5) (No change.) 

(c) - (d) (No change.) 

§116.6. Registration of Persons with Criminal Backgrounds. 
(a) - (f) (No change.) 

(g) State Auditor Applicant Best Practices Guide. 

(1) The State Securities Board provides [shall post] a link 
on its website to the Applicant Best Practices Guide, which is [to be 
developed and] published by the state auditor as required by Texas Oc-
cupations Code, §53.026. This guide sets [, which shall be posted once 
it becomes available, shall set] forth best practices for an applicant with 
a prior conviction to use when applying for a license. 

(2) (No change.) 

§116.8. Fee Requirements. 
(a) Registration and notice filing fees. Information about 

registration and notice filing fees for original and renewal applications 
for investment adviser and investment adviser representatives [, 
officers, partners,] or solicitors of an investment adviser is available 
on the Agency's website [web site] located at www.ssb.texas.gov 
[www.ssb.state.tx.us] or by contacting the Registration Division [an 
office] of the State Securities Board. 

(b) Reduced fees for certain persons registered in multiple ca-
pacities. 

(1) - (2) (No change.) 

(3) Reduced fees. If the Securities Commissioner grants a 
person's request, the person must pay all applicable fees for registra-
tion as a dealer or dealer's agent as specified in the Texas Securities 
Act, §4006.001 [§35.A], but is exempt from the fees specified in the 
Texas Securities Act, §4006.001 [§35.A], in connection with original 
and renewal applications for registration as an investment adviser rep-
resentative or sole proprietor investment adviser, as applicable at the 
time Form 133.36 is filed. The reduction in fees granted by the Se-
curities Commissioner under this subsection shall continue in force, 
without any further filings, as long as a person remains registered in a 
multiple capacity status. 

(c) (No change.) 

(d) Fees for concurrent registrations. Notwithstanding the 
Texas Securities Act, Chapter 4006 [§35], a person shall pay only 
one fee required under that section to engage in business in this state 
concurrently for the same person or company as: 

(1) - (2) (No change.) 

(e) (No change.) 

§116.9. Post-Registration Reporting Requirements. 
(a) Each person registered as an investment adviser shall re-

port to the Securities Commissioner within 30 days after its occurrence 
or entry against the registered person or an investment adviser repre-
sentative thereof, the matters described in this subsection. Likewise, 
each person registered as an investment adviser representative shall re-
port to the Commissioner within 30 days after its occurrence or entry 
against the investment adviser representative the matters described in 
this subsection. The following matters must be reported: 

(1) - (2) (No change.) 

(3) any [misdemeanor] action or conviction of a misde-
meanor offense that directly relates to the person's duties and responsi-

bilities as an investment adviser or investment adviser representative, 
including any criminal violation listed in §116.6(c) of this chapter (re-
lating to Registration of Persons with Criminal Backgrounds) [based 
on fraud, deceit, or wrongful taking of property]; 

(4) - (5) (No change.) 

(6) any change in any other information previously dis-
closed to the Securities Commissioner on any application form or fil-
ing, including change of legal status; and 

(7) (No change.) 

(b) - (d) (No change.) 

§116.15. Adoption by Reference of Investment Adviser Marketing 
Rules [Advertising Restrictions]. 

The antifraud provisions of the Texas Securities Act prohibit an invest-
ment adviser from using any advertisement that contains any untrue 
statement of material fact or that is otherwise misleading. The prohi-
bition would include any notice, circular, letter, or other written com-
munication addressed to more than one person, or any notice or other 
announcement in any publication or by radio, television, Internet, the 
World Wide Web, or similar proprietary or common carrier electronic 
systems, that offers any service as an investment adviser. Specifically, 
a registered investment adviser shall not publish, circulate, or distrib-
ute any advertisement which does not comply with SEC Rule 206(4)-1 
(17 CFR §275.206(4)-1, as amended) under the Investment Advisers 
Act of 1940. 

[(1) Specifically, an advertisement of a registered invest-
ment adviser may not:] 

[(A) use or refer to testimonials (including any state-
ment of a client's experience or endorsement);] 

[(B) refer to past, specific recommendations made by 
an investment adviser that were profitable, unless the advertisement 
sets out a list of all recommendations made by the investment adviser 
within the preceding period of not less than one year, and complies with 
paragraph (2) of this subsection;] 

[(C) represent that any graph, chart, formula, or other 
device can, in and of itself, be used to determine which securities to 
buy or sell, or when to buy or sell securities, or assist persons in mak-
ing those decisions, unless the advertising prominently discloses the 
limitations thereof and the difficulties regarding its use; and] 

[(D) represent that any report, analysis, or other service 
will be provided without charge unless the report, analysis, or other 
service will be provided without any obligation whatsoever.] 

[(2) A registered investment adviser may advertise its past 
performance (both actual performance and hypothetical or model re-
sults) only if the advertisement discloses all material facts necessary 
to avoid any unwarranted inference. An investment adviser may not 
advertise its performance data if the advertisement:] 

[(A) fails to disclose the effect of material market or 
economic conditions on the results advertised;] 

[(B) fails to disclose whether and to what extent the ad-
vertised results reflect the reinvestment of dividends or other earnings;] 

[(C) suggests or makes claims about the potential for 
profit without disclosing the potential for loss; or] 

[(D) omits any of the facts material to the performance 
figures.] 

[(3) In addition, generally a registered investment adviser 
may not advertise gross performance data (i.e., performance data that 
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does not reflect the deduction of various fees, commissions, and ex-
penses that a client would pay) unless the investment adviser also in-
cludes net performance information in an equally prominent manner.] 

§116.16. Use of Senior-Specific Certifications and Professional Des-
ignations. 

(a) The use of a senior specific certification or designation by 
any person in connection with the provision of advice as to the value 
of or the advisability of investing in, purchasing, or selling securities, 
either directly or indirectly or through publications or writings, or by 
issuing or promulgating analyses or reports relating to securities, that 
indicates or implies that the user has special certification or training in 
advising or servicing senior citizens or retirees, in such a way as to mis-
lead any person shall be an inequitable practice within the meaning of 
the Texas Securities Act, §4007.105(a)(3) [§14.A(3)]. The prohibited 
use of such certifications or professional designation includes, but is 
not limited to, the following: 

(1) - (4) (No change.) 

(b) - (f) (No change.) 

§116.21. System Addressing Suspected Financial Exploitation of Vul-
nerable Customers Pursuant to the Texas Securities Act, Chapter 4004, 
Subchapter H [Section 45]. 

(a) System. Each investment adviser shall establish, maintain, 
and enforce a written system of policies, programs, plans, or procedures 
to address suspected financial exploitation of vulnerable adults. The 
system must be reasonably designed to achieve compliance with the 
Texas Securities Act, Chapter 4004, Subchapter H [Section 45]. 

(b) Reporting. The report of suspected financial exploitation 
(complaint) required by the Texas Securities Act, §4004.352 [Section 
45.C], must be made in writing to the Securities Commissioner. The 
complaint may be in the form of a letter or memorandum and submitted 
electronically, by facsimile, or any other method designed to assure its 
prompt receipt. A template for submitting the required information 
is available on the website of the Texas State Securities Board. The 
complaint shall include: 

(1) - (5) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 25, 
2024. 
TRD-202405048 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 305-8303 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 37. MATERNAL AND INFANT 
HEALTH SERVICES 

SUBCHAPTER P. SURVEILLANCE AND 
CONTROL OF BIRTH DEFECTS 
25 TAC §37.301 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department 
of State Health Services (DSHS), proposes an amendment to 
§37.301, concerning Purpose. 
BACKGROUND AND PURPOSE 

House Bill 4611, 88th Legislature, Regular Session, 2023, made 
certain non-substantive revisions to Subtitle I, Title 4, Texas Gov-
ernment Code, which governs HHSC, Medicaid, and other social 
services as part of the legislature's ongoing statutory revision 
program. This proposal is necessary to update citations in the 
rule to Texas Government Code sections that become effective 
on April 1, 2025. The proposed amendment updates the affected 
citation to Texas Government Code. 
FISCAL NOTE 

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined that for each year of the first five years that the rule will 
be in effect, enforcing or administering the rule does not have 
foreseeable implications relating to costs or revenues of state or 
local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of DSHS employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to DSHS; 
(5) the proposed rule will not create a new regulation; 
(6) the proposed rule will not expand, limit, or repeal existing 
regulations; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Christy Havel Burton has also determined that there will be 
no adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. 
The rule does not impose any additional costs on small 
businesses, micro-businesses, or rural communities that are 
required to comply with the rule because the amendment only 
updates a reference to existing law. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule does not impose a cost on regulated persons 
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and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule. 
PUBLIC BENEFIT AND COSTS 

Libby Elliott, Deputy Executive Commissioner, Office of Policy 
and Rules, has determined that for each year of the first five 
years the rule is in effect, the public will benefit from having accu-
rate citations to the laws governing HHSC, Medicaid, and other 
social services. 
Christy Havel Burton has also determined that for the first five 
years the rule is in effect, there are no anticipated economic 
costs to persons who are required to comply with the proposed 
rule because the amendment only updates a reference to exist-
ing law. 
TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 24R083" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055 and Texas Health and Safety Code §1001.075, 
which authorize the Executive Commissioner of HHSC to adopt 
rules for the operation and provision of health and human 
services by DSHS and for the administration of Texas Health 
and Safety Code Chapter 1001. 
The amendment affects Texas Government Code §531.0055 
and Chapter 524. 
§37.301. Purpose. 

These sections implement the provisions of Health and Safety Code, 
Chapter 87, that provides the authority to adopt rules relating to the 
surveillance and control of birth defects. The legislation directs the 
Texas Department of Health to develop a statewide surveillance pro-
gram. The Texas Department of Health and the Texas Board of Health 
were abolished by Chapter 198, §§1.18 and 1.26, 78th Legislature, 
Regular Session, 2003. Health and Safety Code, Chapter 1001, es-
tablishes the Department of State Health Services (department), which 
now administers these programs. Texas Government Code §524.0005 
[Government Code, §531.0055], provides authority to the Executive 
Commissioner of the Health and Human Services Commission to adopt 
rules for the department. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 25, 
2024. 
TRD-202405062 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-9021 

♦ ♦ ♦ 

CHAPTER 103. INJURY PREVENTION AND 
CONTROL 
25 TAC §103.1 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department 
of State Health Services (DSHS), proposes an amendment to 
§103.1, concerning Purpose and Purview. 
BACKGROUND AND PURPOSE 

House Bill 4611, 88th Legislature, Regular Session, 2023, made 
certain non-substantive revisions to Subtitle I, Title 4, Texas Gov-
ernment Code, which governs HHSC, Medicaid, and other social 
services as part of the legislature's ongoing statutory revision 
program. This proposal is necessary to update citations in the 
rule to Texas Government Code sections that become effective 
on April 1, 2025. The proposed amendment updates the affected 
citation to Texas Government Code. 
FISCAL NOTE 

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined that for each year of the first five years that the rule will 
be in effect, enforcing or administering the rule does not have 
foreseeable implications relating to costs or revenues of state or 
local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of DSHS employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to DSHS; 
(5) the proposed rule will not create a new regulation; 
(6) the proposed rule will not expand, limit, or repeal existing 
regulations; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
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SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Christy Havel Burton has also determined that there will be 
no adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. 
The rule does not impose any additional costs on small 
businesses, micro-businesses, or rural communities that are 
required to comply with the rule because the amendment only 
updates a reference to existing law. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule does not impose a cost on regulated persons 
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule. 
PUBLIC BENEFIT AND COSTS 

Libby Elliott, Deputy Executive Commissioner, Office of Policy 
and Rules, has determined that for each year of the first five 
years the rule is in effect, the public will benefit from having accu-
rate citations to the laws governing HHSC, Medicaid, and other 
social services. 
Christy Havel Burton has also determined that for the first five 
years the rule is in effect, there are no anticipated economic 
costs to persons who are required to comply with the proposed 
rule because the amendment only updates a reference to exist-
ing law. 
TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 24R083" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055 and Texas Health and Safety Code §1001.075, 
which authorize the Executive Commissioner of HHSC to adopt 
rules for the operation and provision of health and human 
services by DSHS and for the administration of Texas Health 
and Safety Code Chapter 1001. 

The amendment affects Texas Government Code §531.0055 
and Chapter 524. 
§103.1. Purpose and Purview. 

(a) These sections implement the following Health and Safety 
Codes. 

(1) Chapter 92 authorizes the Executive Commissioner to 
adopt rules concerning the reporting and control of injuries. 

(2) Chapter 773, §773.112(c) and §773.113(a)(3), requires 
the department to establish and maintain a trauma reporting and anal-
ysis system. 

(3) The Texas Department of Health and the Texas Board of 
Health were abolished by Chapter 198, §1.18 and §1.26, 78th Legisla-
ture, Regular Session, 2003. Health and Safety Code, Chapter 1001, es-
tablishes the Department of State Health Services (department), which 
now administers these programs. Texas Government Code §524.0005 
[Government Code, §531.0055], provides authority to the Executive 
Commissioner of the Health and Human Services Commission to adopt 
rules for the department. 

(b) The Executive Commissioner or the Executive Commis-
sioner's designee shall, as circumstances may require, proceed as fol-
lows. 

(1) May contact a medical examiner, justice of the peace, 
physician, hospital, or acute or post-acute rehabilitation facility attend-
ing a person with a case or suspected case of a required reportable event. 

(2) May provide aggregate data with the suppression of 
values at the discretion of the Texas EMS & Trauma Registries. 

(3) May release data to other areas of the department. 

(4) May give information concerning the injury or its pre-
vention to the patient or a responsible member of the patient's house-
hold to prevent further injury. 

(5) May collect, or cause to be collected, medical, demo-
graphic, or epidemiological information from any medical or labora-
tory record or file to help the department in the epidemiologic evalua-
tion of injuries and their causes. 

(6) Investigation may be made by staff of the department 
for verifying the diagnosis, ascertaining the cause of the injury, obtain-
ing a history of circumstances surrounding the injury, and discovering 
unreported cases. 

(A) May enter at reasonable times and inspect within 
reasonable limits, a public place or building, including a public con-
veyance, in the Commissioner's duty to prevent injury. 

(B) May not enter a private residence to conduct an in-
vestigation about the causes of injuries without first receiving permis-
sion from a lawful adult occupant of the residence. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 25, 
2024. 
TRD-202405063 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 221-9021 
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♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 3. LIFE, ACCIDENT, AND HEALTH 
INSURANCE AND ANNUITIES 
SUBCHAPTER F. RATE REVIEW FOR 
HEALTH BENEFIT PLANS 
28 TAC §3.505 

The Texas Department of Insurance (TDI) proposes to amend 
28 TAC §3.505, to update the cost-sharing reduction (CSR) and 
clarify the actuarial value (AV) factors that health benefit plan 
issuers use in setting premium rates for plans sold to individu-
als and small groups. These amendments are needed to reflect 
changes in enrollment over time and provide additional guidance 
in the setting of rates. TDI anticipates adopting the amendments 
to be effective June 1, 2025, and TDI will begin enforcing the 
changes for rates applicable to plans to be issued or renewed 
effective on or after January 1, 2026. 
EXPLANATION. Amendments to §3.505 ensure that premium 
rates for silver plans sold to individuals through the health in-
surance exchange are sufficient to cover the cost of CSRs that 
issuers are required to provide certain consumers within silver 
plan variations under federal law (42 USC §18071). In 2017, the 
federal government stopped reimbursing issuers for the cost of 
providing CSRs. Since 2018, issuers have adjusted premiums 
for silver plans sold on the exchange to account for those costs. 
Amendments to §3.505 will ensure that premium rates for silver 
plans sold to individuals through the health insurance exchange 
are sufficient to cover the cost of CSRs that issuers are required 
to provide certain consumers within silver plan variations under 
federal law (42 USC §18071). 
Senate Bill 1296, 87th Legislature, 2021, directed the commis-
sioner to review rates and consider, for silver plans, "whether 
the rate is appropriate for the plan in relation to the rates 
charged for qualified health plans offering different levels of 
coverage, taking into account any funding or lack of funding for 
cost-sharing reductions and the covered benefits for each level 
of coverage." In 2022, TDI adopted a CSR factor of 1.35 within 
§3.505(f)(6)(B)(iii). 
TDI develops the CSR factor on the basis of (1) data that reflects 
the number of individuals enrolled in each silver plan variation, 
(2) the actuarial value associated with each silver plan variation, 
and (3) the induced demand factor (IDF) that TDI assigns to each 
silver plan variation. TDI would generally assign IDFs similar to 
the IDFs set by the Centers for Medicare & Medicaid Services 
(CMS), except for platinum-level plans, because TDI actuaries 
believe the IDF factor of 1.15 is not justified for plans with an AV 
of 94%. For the purposes of the CSR factor, the TDI-established 
IDFs have been: 
- 1.03 for plans with an AV of 70% or 73%; 
- 1.08 for plans with an AV of 87%; 
- 1.09 for plans with an AV of 94%; and 

- 1.15 for plans with an AV of 100%. 

The methodology for calculating the CSR factor has been as 
follows: 
(1) Divide the average actuarial value provided by silver plans 
on the exchange based on the latest enrollment data by 70%. 
(2) Divide the average induced demand factor associated with 
silver plans on the exchange based on the latest enrollment data 
by 1.03. 
(3) Multiply the resulting number from paragraph (1) by the re-
sulting number from paragraph (2). 
Based on the enrollment data for 2021, TDI calculated a CSR 
factor of 1.35. However, the same methodology would result in 
a CSR factor of 1.40 based on enrollment reported in 2024. 
TDI also proposes to amend the current reference to AV in the 
rule to clarify that issuers are required to use the federal AV cal-
culator in developing their individual and small group rates. 
Descriptions of the section's proposed amendments follow. 
Section 3.505. TDI proposes to amend the CSR factor in sub-
section (f)(6)(B)(iii) to replace the old factor of 1.35 with a new 
factor of 1.40. As previously described, this new factor is based 
on the same methodology that TDI has historically used, but it 
now reflects the changes in enrollment currently seen across the 
silver-level-plan variations. 
TDI is also proposing to amend the rule text in §3.505(f)(6)(B)(i) 
that requires issuers to provide the AV for their individual and 
small group plans, which must be "calculated consistent with 45 
CFR §156.135." The amendment will clarify that issuers are re-
quired to use the federal AV calculator in developing their rates. 
This will support compliance with federal single risk pool require-
ments by ensuring issuers use enrollee health status only when 
setting their index rate used to price all their plans. Enforcing 
the single risk pool standards and preventing issuers from set-
ting rates that reflect plan-to-plan variations in enrollee health 
status within the pricing AV will support a level playing field. The 
changes proposed to this section will apply to rate filings made 
for plans to be issued or renewed effective on or after January 
1, 2026. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Rachel Bowden, director of the Regulatory Initiatives Of-
fice, has determined that during each year of the first five years 
the proposed amendments are in effect, there will be no measur-
able fiscal impact on state and local governments as a result of 
enforcing or administering the amendments, other than that im-
posed by statute. Ms. Bowden made this determination because 
the proposed amendments do not add to or decrease state rev-
enues or expenditures, and because local governments are not 
involved in enforcing or complying with the proposed amend-
ments. 
Ms. Bowden does not anticipate any measurable effect on local 
employment or the local economy as a result of this proposal. 
PUBLIC BENEFIT AND COST NOTE. For each year of the first 
five years the proposed amendments are in effect, Ms. Bowden 
expects that administering the proposed amendments will have 
the public benefits of ensuring that TDI's rules conform to Insur-
ance Code §1698.052 and that consumers are charged insur-
ance premiums that appropriately reflect the benefits provided. 
As proposed, the CSR factor will increase to 1.40 for coverage 
starting in 2026. An increased CSR factor will result in Texas 
consumers who qualify for advance payments of the premium 
tax credit under federal law receiving higher levels of tax cred-
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its, which will increase their purchasing power, and may reduce 
the number of individuals who are uninsured or underinsured. 
Clarifying the reference to the federal AV calculator will have the 
benefit of ensuring that issuers follow single risk pool rating re-
quirements, and that the AV does not interfere with the effect of 
the uniform CSR factor. 
Ms. Bowden expects that the proposed amendments will not 
increase the cost of compliance with Insurance Code §1698.052 
because they do not impose requirements beyond those in 
statute. Insurance Code §1698.051(b) requires the commis-
sioner to "establish a process under which the commissioner 
reviews health benefit plan rates and rate changes for compli-
ance with this chapter and other applicable state and federal 
law. . . ." This process requires health plans to submit rates by 
June 15 of each year. Insurance Code §1698.052(c)(2) directs 
the commissioner to consider, for silver plans, "whether the rate 
is appropriate for the plan in relation to the rates charged for 
qualified health plans offering different levels of coverage, taking 
into account any funding or lack of funding for cost-sharing 
reductions and the covered benefits for each level of coverage. 
. . ." Changing the CSR factor is not expected to increase 
costs because issuers will include the new factor in their annual 
rate filing, and the factor will be sufficient to capture the costs 
associated with providing CSRs. Likewise, making the AV 
requirement clearer is not expected to increase costs because it 
is a clarification and not a substantive change. In addition, using 
the federal AV calculator will eliminate the need for issuers to 
provide independent actuarial analysis and justification for the 
AV. The clarification will not impact the total amount of premium 
that issuers are able to charge for individual and small group 
health plans. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed 
amendments will not have an adverse economic effect on small 
or micro businesses, or on rural communities. The cost analysis 
in the Public Benefit and Cost Note section of this proposal also 
applies to any small or micro businesses that may be subject to 
the proposed amendments. The amendments will not impact 
rural communities, because the rule only affects health benefit 
plan issuers. As a result, and in accordance with Government 
Code §2006.002(c), TDI is not required to prepare a regulatory 
flexibility analysis. 
EXAMINATION OF COSTS UNDER GOVERNMENT CODE 
§2001.0045. TDI has determined that this proposal does not 
impose a possible cost on regulated persons. Therefore, no 
additional rule amendments are required under Government 
Code §2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendments are in effect, the proposed rule: 
- will not create or eliminate a government program; 
- will not require the creation of new employee positions or the 
elimination of existing employee positions; 
- will not require an increase or decrease in future legislative 
appropriations to the agency; 
- will not require an increase or decrease in fees paid to the 
agency; 
- will not create a new regulation; 
- will not expand, limit, or repeal an existing regulation; 

- will not increase or decrease the number of individuals subject 
to the rule's applicability; and 

- will not positively or adversely affect the Texas economy. 
TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 
that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action. As a result, this proposal does not constitute a taking or 
require a takings impact assessment under Government Code 
§2007.043. 
REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later 
than 5:00 p.m., central time, on December 9, 2024. Send your 
comments to ChiefClerk@tdi.texas.gov or to the Office of the 
Chief Clerk, MC: GC-CCO, Texas Department of Insurance, P.O. 
Box 12030, Austin, Texas 78711-2030. 
To request a public hearing on the proposal, submit a request be-
fore the end of the comment period to ChiefClerk@tdi.texas.gov 
or to the Office of the Chief Clerk, MC: GC-CCO, Texas Depart-
ment of Insurance, P.O. Box 12030, Austin, Texas 78711-2030. 
The request for public hearing must be separate from any com-
ments and received by TDI no later than 5:00 p.m., central time, 
on December 9, 2024. If TDI holds a public hearing, TDI will 
consider written and oral comments presented at the hearing. 
STATUTORY AUTHORITY. TDI proposes to amend §3.505 un-
der Insurance Code §§1698.051(b), 1698.052, 1701.060, and 
36.001. 
Insurance Code §1698.051(b) requires that the commissioner 
by rule establish a process under which the commissioner will 
review individual and small group health benefit plan rates and 
rate changes for compliance with Insurance Code Chapter 1698 
and other applicable state and federal laws, including 42 USC 
§§300gg, 300gg-94, and 18032(c) and those sections' imple-
menting regulations, including rules establishing geographic rat-
ing areas. 
Insurance Code §1698.052 requires that the commissioner 
adopt rules and provide guidance regarding requirements 
related to individual health benefit plan rates. 
Insurance Code §1701.060 specifies that the commissioner may 
adopt rules necessary to implement the purposes of Insurance 
Code Chapter 1701. 
Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of TDI under the Insurance Code and other 
laws of this state. 
CROSS-REFERENCE TO STATUTE. Section 3.505 implements 
Insurance Code Chapter 1698. 
§3.505. Required Rate Filings. 

(a) An issuer may not use a rate with respect to a plan if: 

(1) the issuer has not filed the rate with TDI for review; 

(2) the rate filing does not comply with the standards in 
§3.503 of this title (relating to Rating Standards); or 

(3) the rate filing has been withdrawn. 

(b) Each issuer must submit an annual rate filing no later than 
June 15 for any individual or small group market plan that will be issued 
effective on or after January 1 in the following calendar year. A small 
group issuer may include scheduled quarterly trend increases within the 
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annual rate filing. An issuer may have only one active annual single risk 
pool rate filing in each market. An issuer may not modify an annual 
rate filing later than October 1 prior to the calendar year for which the 
filing was submitted. 

(c) A small group issuer may submit a rate filing for a quarterly 
rate change that takes effect on April 1, July 1, or October 1. A small 
group issuer may have only one active quarterly single risk pool rate 
filing at a given time. Notwithstanding §26.11 of this title (relating 
to Restrictions Relating to Premium Rates), a small group issuer must 
submit a quarterly rate filing at least 105 days before the effective date 
of the rate change. 

(d) A rate filing must include the index rate for the single risk 
pool and reflect every product and plan that is part of the single risk 
pool in the applicable market. Issuers are not required to enter CSR 
plan variations separately. 

(e) Rate filings made under this subchapter must be submit-
ted through the electronic system designated by TDI, according to any 
technical instructions provided for the electronic system and consis-
tent with the rules and procedures in Chapter 3, Subchapter A, of this 
title (relating to Submission Requirements for Filings and Departmen-
tal Actions Related to Such Filings) and §11.301 of this title (relating 
to Filing Requirements). 

(f) Rate filings made under this subchapter must include the 
following: 

(1) the URRT (Part I); 

(2) for a rate increase that is 15% or more within a 
12-month period that begins on January 1, as determined by 45 CFR 
§154.200(b) and (c), concerning Rate Increases Subject to Review, a 
written description justifying the rate increase (Part II) that complies 
with 45 CFR §154.215(e), concerning Submission of Rate Filing 
Justification; 

(3) rating filing documentation (Part III) that complies with 
45 CFR §154.215(f) and that includes an unredacted actuarial memo-
randum signed by a qualified actuary; 

(4) a rates table that identifies the applicable rate for each 
plan, depending on an individual's rating area, tobacco use, and age; 

(5) an enrollment spreadsheet that contains, with respect to 
each county: 

(A) the number of covered lives, as of March 31 of the 
current year, that are enrolled in each of the following plan types, sep-
arated on the basis of whether the enrollment is through the federal 
exchange or off-exchange: 

(i) catastrophic plans; 

(ii) bronze plans; 

(iii) silver plans, separated as follows: 

(I) silver plans with an AV of 70%; 

(II) silver plans with an AV of 73%; 

(III) silver plans with an AV of 87%; 

(IV) silver plans with an AV of 94%; and 

(V) silver plans with an AV of 100%; 

(iv) gold plans; and 

(v) platinum plans; 

(B) whether the plan is available in the county in the 
current calendar year; and 

(C) whether the plan will be available in the county in 
the next calendar year; and 

(6) an AV and cost-sharing factor spreadsheet that con-
tains: 

(A) the plan ID specified in the URRT; and 

(B) the component factors of an AV and cost-sharing 
design of plan field in the URRT, which should not include adjustments 
that account for the morbidity of the population expected to enroll in 
the plan, including: 

(i) the AV used in the pricing of the plan, which must 
be the same as the AV used to comply with federal requirements for 
determining the plan's actuarial value, currently found in [calculated 
consistent with] 45 CFR §156.135, concerning AV Calculation for De-
termining Level of Coverage; 

(ii) the induced-demand factor of 1.00 for bronze 
plans, 1.03 for silver plans, 1.08 for gold plans, and 1.15 for platinum 
plans; and 

(iii) for individual silver plans on the exchange, a 
CSR adjustment factor of 1.40 [1.35], that accounts for the average 
costs attributable to CSRs, to the extent that issuers are not other-
wise being reimbursed for those costs. If issuers are being reimbursed 
for those costs by HHS, consistent with 42 USC §18071, concerning 
Reduced Cost-Sharing for Individuals Enrolling in Qualified Health 
Plans, then the CSR adjustment factor would not apply. 

(g) Issuers may submit data using the templates available on 
TDI's website at www.tdi.texas.gov/health/ratereview.html. 

(h) On request from TDI, an issuer must provide any additional 
information needed to evaluate the rate filing. 

(i) An issuer that does not intend to issue a plan that would re-
quire a rate filing for the next calendar year, but that has enrollment in 
a plan that is subject to this subchapter in the current year or the prior 
year, must submit the data for such plan under paragraphs (1) and (2) 
of this subsection, as applicable, to TDI no later than June 15. For ex-
ample, in June of 2022, an issuer must submit data under paragraph (1) 
of this subsection for the 2021 calendar year, and data under paragraph 
(2) of this subsection for the first five months of calendar year 2022. 
An issuer that does not have data to submit under paragraph (2) of this 
subsection is still required to submit data under paragraph (1) of this 
subsection. 

(1) For prior year cumulative data, an issuer must submit: 

(A) allowed claim costs, defined as total payments 
made under the plan to health care providers on behalf of covered 
members and including payments made by the issuer, member 
cost-sharing, cost-sharing paid by HHS on behalf of low-income 
members, and net payments from any federal or state reinsurance 
arrangement or program; 

(B) incurred claim costs, defined as allowed claim costs 
as specified in subparagraph (A) of this paragraph, less member cost-
sharing, cost-sharing paid by HHS on behalf of low-income members, 
and any net payments from a federal or state reinsurance arrangement; 

(C) earned premium; and 

(D) member months. 

(2) For current year cumulative data through March 31, an 
issuer must submit: 

(A) earned premium; 

(B) member months; and 
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(C) the enrollment spreadsheet required under subsec-
tion (f)(5) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 21, 
2024. 
TRD-202404934 
Jessica Barta 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 676-6555 

♦ ♦ ♦ 
TITLE 43. TRANSPORTATION 

PART 3. MOTOR VEHICLE CRIME 
PREVENTION AUTHORITY 

CHAPTER 57. MOTOR VEHICLE CRIME 
PREVENTION AUTHORITY 
43 TAC §§57.9, 57.14, 57.27, 57.29, 57.48, 57.50 - 57.52 

INTRODUCTION. The Motor Vehicle Crime Prevention Author-
ity (authority) proposes amendments to 43 Texas Administrative 
Code (TAC) Chapter 57, §§57.9, 57.14; 57.27, 57.29, 57.48, and 
57.50 - 57.52. 
The proposed amendments in Chapter 57 are necessary to bring 
the rules into alignment with statute; remove language that is 
redundant with statute; to clarify existing requirements; to mod-
ernize language; to improve readability through the use of con-
sistent terminology; to clarify or delete unused, archaic, or inac-
curate definitions, terms, and references or other language; to 
clarify existing requirements; and more specifically describe the 
authority's methods and procedures. 
EXPLANATION. The authority is conducting a review of its rules 
in Chapter 57 in compliance with Government Code, §2001.039. 
Notice of the department's plan to review Chapter 57 is published 
in this issue of the Texas Register. As a part of the rule review, 
the authority is proposing necessary amendments as detailed in 
the following paragraphs. 
A proposed amendment would add new proposed §57.9(f) to 
clarify that grantees who are in violation of the MVCPA's non-
supplanting requirement may be required by the Board to return 
supplanted funds to the MVCPA. 
A proposed amendment to §57.14(b)(4) would clarify that a 
projects eligible for grant funding to address a reduction in 
the sale of stolen auto parts can include projects designed to 
reduce the sale of stolen catalytic converters, in furtherance of 
SB 224, 89th Legislature, Regular Session (2023). Proposed 
new §57.14(b)(6) would add "preventing stolen motor vehicles 
from entering Mexico" as a project goal for which the MVCPA 
can provide grant funding, to align the rule with Transportation 
Code Chapter 1006. 
Proposed amendments to §57.27(a)(1), (a)(2), (c), (d) and (f) 
would clarify language and improve readability without changing 

the meaning of the rule. Proposed new §57.27(f) clarifies that 
MVCPA grantees do not have a statutory right to a contested 
case proceeding to determine whether a deficient condition de-
scribed in §57.27(a) exists or has been resolved. 
Proposed amendments to §57.29(d) and (e) would modernize 
language and improve readability. 
A proposed amendment to §57.48(b) would update the titles of 
two Comptroller of Public Accounts forms used by insurers to pay 
the MVCPA fee with correct language and would clarify that the 
forms may be obtained in electronic format on the Comptroller's 
website. 
A proposed amendment to §57.50 would update the section title 
to reflect the official agency name of the Texas Department of 
Insurance. Proposed amendments to the body of the rule would 
align the section with Transportation Code Chapter 1006. 
Proposed amendments to §57.51(a), (b), and (c) would add "de-
signee," "MVCPA," and "MVCPA board" in several places to clar-
ify the initial submission procedures for insurers requesting re-
fund determinations. The proposed amendments would improve 
readability through the use of consistent terminology. 
Proposed amendments to §57.52 would update the section title 
to clarify that both penalties and interest may be assessed for a 
late payment of the fee. Additionally, the proposed amendment 
would add the word "late" to the section title to clarify that a vio-
lation of the section can also occur for the late filing of the report 
of the fee and result in a penalty being assessed against an in-
surer. 
A proposed amendment to §57.52(a) and (a)(1) would remove 
language concerning the late filing of the report of the fee from 
subsection (a) and place it in new subsection (b) for clarity and 
ease of reference. The amendments proposed for subsection 
(a) would clarify that an insurer shall be assessed a penalty 
for the late payment of the fee in accordance with Tax Code 
§111.061(a). New subsection (b) clarifies that a penalty of $50 
will be assessed against an insurer for the late filing of the report 
of the fee. The $50 penalty for the late filing of a report follows 
the Texas Comptroller's Office current practice involving a late 
filing of a report by a taxpayer. 
A proposed amendment to new §57.52(c)(1) would increase the 
time period in which an insurer may submit a prescribed form 
to the MVCPA director to appeal the assessment of penalties 
and/or interest against an insurer from thirty days to sixty days. 
Currently, billing statements are mailed out up to two weeks af-
ter the balance shows and some insurers have complained that 
they did not receive notification until after the thirty-day period 
expired. The amendment would allow insurers sufficient addi-
tional time to review the MVCPA director's decision and consider 
whether to appeal. 
Additional non-substantive amendments are proposed through-
out Chapter 57 to correct punctuation, grammar, and capitaliza-
tion. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Glenna Bowman, Chief Financial Officer, has determined 
that for each year of the first five years the amendments as pro-
posed are in effect, there will be no significant fiscal impact to 
state or local governments as a result of the enforcement or ad-
ministration of the proposed amendments. 
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Director William Diggs has determined that there will be no mea-
surable effect on local employment or the local economy as a 
result of the proposal. 
PUBLIC BENEFIT AND COST NOTE. Mr. Diggs has also de-
termined that for each year of the first five years the proposed 
amended sections are in effect, the anticipated public benefit as 
a result of enforcing or administering the amendments will be the 
simplification, clarification, and streamlining of agency rules. 
Anticipated Cost to Comply with the Proposal. Mr. Diggs antic-
ipates that there will be no costs to comply with the proposed 
amendments because the grant recipients can avoid the penal-
ties and assessed costs described in the amendments proposed 
for §57.50 and §57.52(b) by complying with the rules and statu-
tory requirements. 
ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS. As required by Government Code, 
§2006.002, the authority has determined that the proposed 
amendments will not have an adverse economic impact on 
small businesses, micro-businesses, and rural communities 
because there are no anticipated economic costs for persons 
required to comply with the proposed amendments. Therefore, 
the authority is not required to prepare a regulatory flexibility 
analysis under Government Code, §2006.002. 
TAKINGS IMPACT ASSESSMENT. The authority has deter-
mined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under 
Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT. The authority 
has determined that each year of the first five years the proposed 
amendments are in effect, no government program would be 
created or eliminated. Implementation of the proposed amend-
ments would not require the creation of new employee positions 
or elimination of existing employee positions. Implementation 
would not require an increase or decrease in future legislative 
appropriations to the authority or an increase or decrease of fees 
paid to the authority. The proposed amendments do not create 
a new regulation or expand or repeal a regulation. The amend-
ments proposed to create new §57.52(c)(1) would limit a regula-
tion by increasing the time an insurer has to appeal the assess-
ment of penalties and/or interest from thirty days to sixty days. 
Lastly, the proposed amendments do not affect the number of in-
dividuals subject to Chapter 57's applicability and will not affect 
this state's economy. 
REQUEST FOR PUBLIC COMMENT. If you want to comment on 
the proposal, submit your written comments by 5:00 p.m. CST 
on December 9, 2024. A request for a public hearing must be 
sent separately from your written comments. Send written com-
ments or hearing requests by email to rules@txdmv.gov or by 
mail to Office of General Counsel, Texas Department of Motor 
Vehicles, 4000 Jackson Avenue, Austin, Texas 78731. If a hear-
ing is held, the department will consider written comments and 
public testimony presented at the hearing. 
STATUTORY AUTHORITY. The amendments are proposed un-
der Transportation Code, §1006.101, which requires the author-
ity to adopt rules to implement the authority's powers and duties. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments would implement Transportation Code §1006.001, and 
§1006.153. 
§57.9. Nonsupplanting Requirement. 

(a) State funds provided by this Act shall not be used to sup-
plant state or local funds. 

(b) Supplanting means the replacement of other funds with 
Motor Vehicle Crime Prevention Authority (MVCPA) grant funds. It 
shall also include using existing resources already available to a pro-
gram activity as cash match. 

(c) Positions which existed prior to new grant award approval 
and were funded from any source other than MVCPA grant funds are 
not eligible for grant funding or to be used as cash match. 

(d) If a grant program is reduced by 20% or more from the pre-
vious year, and as a result, grant funded or match positions are trans-
ferred to other duties for the grant year, they may be returned to grant 
funding in the subsequent grant year. This exception is not available 
for any positions that have not been grant funded or used as match for 
more than one grant year. 

(e) Each grantee shall certify that MVCPA funds have not been 
used to replace state or local funds that would have been available in 
the absence of MVCPA funds. The certification shall be incorporated 
in each grantee's expenditure report. 

(f) Grantees that supplant funds may be required by the Board 
to return supplanted funds to the MVCPA. 

§57.14. Approval of Grant Projects. 
(a) The MVCPA board will approve funding for projects on an 

annual basis, subject to continuation of funding through state appropri-
ations and availability of funds. 

(b) To be eligible for consideration for funding, a project must 
be designed to support one of the following MVCPA program cate-
gories: 

(1) Law Enforcement, Detection and Apprehension; 

(2) Prosecution, Adjudication and Conviction; 

(3) Prevention, Anti-Theft Devices; 

(4) Reduction of the Sale of Stolen Vehicles or Parts, in-
cluding catalytic converters; [and] 

(5) Educational Programs and Marketing; and[.] 

(6) Preventing stolen motor vehicles from entering Mex-
ico. 

(c) Grant award decisions by the MVCPA are final and not 
subject to judicial review. 

§57.27. Withholding Funds from Grantees. 
(a) The MVCPA may withhold funds from a grantee or 

projects operated by the grantee when: 

(1) a determination is made that the grantee has failed to: 

(A) comply with applicable federal or state laws, rules, 
regulations, policies, or the grant agreements on which the award of 
the grant is predicated; 

(B) submit required reports on time; 

(C) provide a response to audit or monitoring findings 
on time; 

(D) return any unused grant funds remaining on the ex-
pired grant within the required timeframe; 
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(E) use funds appropriately; or 

(F) commence project operations within 45 days of the 
project start date; or 

(2) a determination is made that the grantee has submitted 
reports or records with deficiencies, irregularities, or are delinquent. 

(b) The MVCPA may reduce or withhold grant funds when 
MVCPA allocations are depleted or insufficient funds are allocated. 

(c) The MVCPA will notify grantees of deficient conditions 
prompting the [for] withholding of grant funds and the period of time 
within which to cure any deficiency. 

(d) Grantees have 15 days after receiving a deficiency 
[deficient] notification to request an appeal. 

(e) The MVCPA director or MVCPA board designee will de-
termine the outcome of the grant appeal. 

(f) Grant funds [Funds] will be released to a grantee when the 
MVCPA director or MVCPA board designee is provided with satisfac-
tory evidence that the deficient conditions have been [are] corrected. 

(g) An appeal under this section is not a contested case under 
Government Code, Chapter 2001. 

§57.29. Termination for Cause. 

(a) The MVCPA may terminate any grant for failure to comply 
with any of the following: 

(1) applicable federal or state laws, rules, regulations, poli-
cies, or guidelines; 

(2) terms, conditions, standards, or stipulations of grant 
agreements; or 

(3) terms, conditions, standards, or stipulations of any 
other grant awarded to the grantee. 

(b) Termination of grants for cause shall be based on finding 
that: 

(1) deficient conditions make it unlikely that the objectives 
of the grant will be accomplished; 

(2) deficient conditions cannot be corrected within a period 
of time adjudged acceptable by the MVCPA; or 

(3) a grantee has acted in bad faith. 

(c) The MVCPA shall notify grantees of the conditions and 
findings constituting grounds for termination. 

(d) Unexpended or unobligated funds awarded to a grantee 
shall[,] be returned to the MVCPA upon termination of a grant[, re-
vert to the MVCPA]. 

(e) A grantee may be determined [adjudged] ineligible for a 
future grant award if a grant awarded to the grantee is terminated for 
cause. 

§57.48. Motor Vehicle Years of Insurance Calculations. 

(a) Each insurer, in calculating the fees established by Trans-
portation Code §1006.153, shall comply with the following guidelines: 

(1) The single statutory fee of $5 is payable on each motor 
vehicle for which the insurer provides insurance coverage during the 
calendar year regardless of the number of policy renewals; and 

(2) When more than one insurer provides coverage for a 
motor vehicle during the calendar year, each insurer shall pay the statu-
tory fee for that vehicle. 

(3) "Motor vehicle insurance" as referred to in Transporta-
tion Code, Chapter 1006, means motor vehicle insurance as defined by 
the Insurance Code, Article 5.01(e). This definition shall be used when 
calculating the fees under this section. 

(4) All motor vehicle or automobile insurance policies as 
defined by Insurance Code, Article 5.01(e), covering a motor vehicle 
shall be assessed the $5 fee except mechanical breakdown policies, 
garage liability policies, non-resident policies and policies providing 
only non-ownership or hired auto coverages. 

(b) Insurers must report assessment information to the Comp-
troller using the [The] Insurance Motor Vehicle Crime Prevention Au-
thority Semiannual Fee Report form and the Insurance [Instructions 
for the Computation of the] Motor Vehicle Crime Prevention Authority 
Semiannual Fee Report-July through December [of the Comptroller of 
Public Accounts are adopted by reference. The form and instructions 
are available from the Comptroller of Public Accounts, Tax Admin-
istration, P.O. Box 149356, Austin, Texas 78714-9356. Each insurer 
shall use this form and follow those instructions when reporting as-
sessment information to the Comptroller]. 

§57.50. Report to Texas Department of Insurance. 
If the MVCPA determines that an insurer failed to pay or intention-
ally underpaid the fee required by Transportation Code, §1006.153, the 
MVCPA shall notify the Texas Department of Insurance, and the Texas 
Department of Insurance may for that reason [with the request that the 
department] revoke the insurer's certificate of authority. 

§57.51. Refund Determinations. 
(a) An insurer that seeks a determination of the sufficiency or 

a refund of a semi-annual payment must file an amended report for 
each period and submit a written claim to the MVCPA director or the 
MVCPA board designee requesting [for] a determination or a refund 
not later than four years after the date the semi-annual payment was 
made to the state comptroller. 

(b) The MVCPA director or the MVCPA board designee shall 
review the claim and obtain from the insurer any additional informa-
tion, if any, that may be necessary or helpful to assist in the MVCPA 
determination. If an insurer refuses to provide the requested informa-
tion, the refund shall be denied in whole or in part. 

(c) The MVCPA director or the MVCPA board designee is au-
thorized to employ or retain the services of a third party, such as the 
state comptroller, to assist in the determination. The MVCPA direc-
tor or the MVCPA board designee shall prepare a written report to the 
MVCPA based on the director's or the designee's review and shall con-
tain findings, conclusions, and a recommendation. 

(d) The MVCPA shall base its determination on the documen-
tary evidence considered by the director or the MVCPA board designee. 
The MVCPA decision shall be based on a majority vote of the MVCPA 
board. The MVCPA decision is final and is not subject to judicial re-
view. 

(e) Upon determining that an insurer is entitled to a refund, 
the MVCPA shall notify the comptroller and request the comptroller to 
draw warrants for the purpose of refunding overpayments. 

§57.52. Assessment of Penalty and/or Interest for Late Payment of 
the Fee, Late Filing of Report; Appeal Procedures. 

(a) Penalty for Late Payment of Fee [or Filing of Report]. 

(1) A penalty shall be assessed against an insurer for the 
delinquent payment of the fee required under Transportation Code 
§1006.153(b-1) [or the delinquent filing of any report of the fee 
required]. 
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(2) The penalty for the delinquent payment of the fee [or 
late filing of the report] shall be assessed in accordance with Tax Code 
§111.061(a). 

(3) Interest accrues in the manner described in Tax Code 
§111.060 on any fee paid after the due date. 

(b) Penalty for Late Filing of the Report. A $50 penalty shall 
be assessed against an insurer for the delinquent filing of any report of 
the fee. 

(c) [(b)] Appeal Procedures. 

(1) An insurer that is assessed a penalty or interest by the 
MVCPA under Transportation Code §1006.153 may appeal the assess-
ment by submitting an MVCPA prescribed form to the MVCPA Direc-
tor within sixty (60) [thirty (30)] days of the date of the assessment. 

(2) An insurer shall provide the MVCPA with any written 
documentation or evidence demonstrating the reasons for the late pay-
ment of the fee or late filing of the report. 

(3) The MVCPA shall make a final decision on an insurer's 
appeal at a regularly scheduled open meeting of the MVCPA board. 
A final decision on the appeal shall be made by a majority vote of the 
MVCPA board. 

(4) An appeal under this section is not a contested case un-
der Government Code, Chapter 2001. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 23, 
2024. 
TRD-202404969 
David Richards 
General Counsel 
Motor Vehicle Crime Prevention Authority 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-1423 

♦ ♦ ♦ 

PART 10. TEXAS DEPARTMENT OF 
MOTOR VEHICLES 

CHAPTER 210. CONTRACT MANAGEMENT 
INTRODUCTION. The Texas Department of Motor Vehicles (de-
partment) proposes the repeal of 43 Texas Administrative Code 
(TAC) §§210.1, 210.2, and 210.3; and proposes new Subchapter 
A, General Provisions, §210.1 and §210.2, and new Subchapter 
C, Contract Management, §§210.41, 210.42, and 210.43. The 
proposed repeals and new sections are necessary as a part of 
the department's rule review to organize the rules to begin with 
the generally applicable provisions, to organize subsequent sub-
chapters by subject matter, to delete duplicative language, to add 
a delegation of signature authority, and to bring the department's 
protest, claims and contract monitoring rules into alignment with 
statute, with the current rules of the Texas Comptroller of Public 
Accounts (Comptroller) in 34 TAC, Part 1, and with current de-
partment practices. 
The proposed revisions to 43 TAC Chapter 210 would repeal 
all of Subchapter A, Purchase Contracts, concerning claims, 
protests and enhanced contract monitoring, to incorporate and 

reorganize the sections into proposed new Subchapters A and 
C. Proposed new Subchapter A, General Provisions, would 
provide definitions applicable to the entire chapter and con-
tract signature authority applicable to all contracts. Proposed 
new Subchapter C, Contract Management, would incorporate 
language currently found in Subchapter A regarding claims, 
protests, and contract monitoring. 
EXPLANATION. The department is conducting a review of its 
rules in Chapter 210 in compliance with Government Code, 
§2001.039. Notice of the department's intention to conduct this 
review is also published in this issue of the Texas Register. As 
a part of the review, the department is proposing necessary 
amendments, repeals, and new sections to update and stream-
line the rule text, bringing it into compliance with statute and 
with current department procedure. 
Chapter 210 is proposed to be retitled "Procurement and Con-
tracting" to more accurately reflect the scope of the chapter and 
to avoid any confusion with proposed new Subchapter C, Con-
tract Management. 
Repeal of Subchapter A. Purchase Contracts 

The proposed repeal of §§210.1, 210.2 and 210.3 would allow 
for the reorganization of the chapter for clarity and ease of refer-
ence. Language from these sections is proposed to be incorpo-
rated into proposed new Subchapter C, Contract Management, 
§§210.41 - 210.43. 
New Subchapter A. General Provisions 

Proposed new Subchapter A would be titled General Provisions, 
consistent with the organization and naming conventions found 
in Chapters 215 and 221 of this title. It would include information 
that is generally applicable to the remainder of the chapter. 
Proposed new §210.1 would add definitions to be applicable to 
the entire chapter. Definitions in Chapter 210 are currently set 
out for each section separately, creating confusion and incon-
sistency. The chapter-wide definitions proposed in new §210.1 
would improve clarity, consistency, and readability for the entire 
chapter. 
Proposed new §210.1(a) would add an interpretation provision 
and references to the State General Services and Purchasing 
Act and the Code Construction Act. It would provide that terms 
found in this chapter have the definitions set forth in those 
statutes unless otherwise specified or unless the context clearly 
requires a different meaning. This would allow for consistency 
and clarity among the department's rules and other relevant 
sources of authority. 
Proposed new §210.1(b) would list specific definitions for words 
and terms used in Chapter 210. Proposed new §210.1(b)(1) 
would define "Act" as Government Code, Chapters 2151 - 2177, 
otherwise known as the State Purchasing and General Ser-
vices Act, which governs purchases made by state agencies. 
Proposed new §210.1(b)(2) would add the same definition for 
"board" that currently appears in §210.2, which is proposed for 
repeal. Proposed new §210.1(b)(3) would add a new definition 
for "contract," which is more expansive and inclusive of the 
various types of contracts the department uses. Proposed new 
§210.1(b)(4) would similarly add a new definition for "contractor" 
to replace the definition of "vendor" in current §210.1(b)(5) for 
clarity and consistency, and to align with current department 
contract terminology. Proposed new §210.1(b)(5) would add a 
definition for "days" to clarify that throughout the chapter, "days" 
means calendar days rather than business or working days, 
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to be consistent with how days are calculated in the Comp-
troller's procurement rules in 34 TAC, Part 1. Proposed new 
§210.1(b)(6) would define "department" for the whole chapter 
to create consistency and clarity. Proposed new §210.1(b)(7) 
would add a definition for "executive director" to identify the 
individual responsible for certain duties and authorities in 
this chapter. Proposed new §§210.1(b)(8), 210.1(b)(9), and 
210.1(b)(10) would add definitions for "historically underutilized 
business," "interagency contract or agreement," and "interlocal 
contract or agreement" respectively, citing to the relevant defin-
ing statutes for clarity and consistency. "Purchase," is currently 
defined with slightly different wording in both §210.1(b)(4) and 
§210.1(b)(7), which are both proposed for repeal; proposed 
new proposed new §210.1(b)(11) would define "purchase" for 
the whole chapter to create consistency and clarity. Proposed 
new §210.1(b)(12) would add a new definition for "respondent" 
to replace the current definition of "interested party" in current 
§210.2(b)(6), because the proposed definition is more specific 
and in better alignment with current procurement terminology 
and department contract language. 
Proposed new §210.2 would create a new delegation of sig-
nature authority. The department's board currently delegates 
contract approval and signature authority through action and a 
board resolution that incorporates department contract proce-
dures. Proposed new §210.2 would eliminate the need for yearly 
board action on that item and reduce risk by providing a con-
sistent standard that is transparent and readily accessible. It 
would also satisfy the requirement found in Government Code, 
§2261.254, that the governing body of a state agency must either 
sign or delegate signature authority for those contracts exceed-
ing $1,000,000. The delegation would be applicable to all types 
of contracts and agreements and would allow the executive di-
rector to delegate authority further, as authorized by statute. 
New Subchapter C. Contract Management. 
Proposed new Subchapter C would incorporate and modify lan-
guage from current §§210.1 - 210.3. 
Proposed new §210.41 would incorporate language from 
current §210.1, concerning claims for purchase contracts. 
Proposed new §210.41 would not incorporate the definitions in 
current §210.1, because definitions are proposed to be reor-
ganized into proposed new §210.1. Additionally, as compared 
to the language in current §210.1, proposed new §§210.41-.42 
would replace the word "vendor" with either "contractor" or 
"respondent" depending on which is appropriate under the 
new definitions of those terms in proposed new §210.1(b), for 
consistency with agency contracting terminology. Proposed 
new §210.42 would also change the term "interested parties" 
in current §210.1 to "respondent," as defined in proposed new 
§210.1(b), for consistency and clarity. Proposed new §210.41 
would include other non-substantive punctuation, grammatical, 
and organizational changes to the language in current §210.1. 
In proposed new §210.41 the word "mediation" is assigned 
the meaning set forth in Civil Practice and Remedies Code 
§152.023 and in §210.41(d)(3) the qualifications of the mediator 
are updated to be consistent with the Attorney General's model 
rule. Additionally, in proposed new §210.41(d)(4) additional po-
tential mediation costs are addressed to be consistent with the 
Attorney General's model rules. In proposed new §210.41(e)(2), 
which incorporates language from current §210.1(f)(2), the word 
"shall" would be changed to "must" for clarity and consistency. 
Government Code, §311.016 defines the word "must" as "cre-
ates or recognizes a condition precedent," which is the intended 

meaning in proposed new §210.41(e)(2). The definitions in 
Government Code, §311.016 apply to Chapter 210 according to 
Government Code, §311.002(4). 
Proposed new §210.42 would incorporate language concerning 
protests from current §210.2, except for the definitions, which 
are proposed to be reorganized into proposed new §210.1. Pro-
posed new §210.42 would update language from current §210.2 
to more accurately describe the department's procedures for 
protests of department purchases, and to make non-substantive 
punctuation, grammatical and organizational improvements. 
Proposed new §210.42(a) incorporates language from current 
§210.2, but updates the term "vendor" to "respondent" for 
clarity and consistency with the new definitions in proposed new 
§210.1. 
Proposed new §210.42(b) would update the department's 
protest rules to be consistent with the Comptroller's current 
rules in 34 TAC Chapter 20, as Government Code, §2155.076 
requires. Proposed new §210.42(b)(1) would only authorize 
vendors who have submitted a response to a department solici-
tation to file a protest. This aligns with the Comptroller's rules 
in 34 TAC Chapter 20, and limits protests to those who have 
proper standing. Proposed new §210.42(b) would describe the 
requirements for a properly filed protest, which is consistent with 
the language used in the Comptroller's rule, 34 TAC §20.535 
regarding filing requirements for a protest. 
Proposed new §210.42(c) would add deadlines for a protest 
to be filed timely, which would vary depending on the type 
of protest. This proposed language would replace current 
§210.2(c)(1), which has the same filing deadline regardless of 
protest type. The proposed new deadlines would be easier to 
determine and calculate accurately because they are based 
on the specific solicitation and award dates, whereas current 
§210.2(c)(1) is based on when the protestor "knew or should 
have known" an action had occurred. This change would algin 
proposed new §210.42 with the Comptroller's rule, 34 TAC 
§20.535, and would provide certainty and transparency in the 
protest process. 
Proposed new §§210.42(d), (f), and (g) would incorporate lan-
guage from current §§210.2(d), (e), and (f) but would only au-
thorize the department's executive director or procurement di-
rector to move forward with a contract award or performance un-
der a contract while a protest is pending, and would only autho-
rize the department's procurement director to informally resolve 
a protest, or issue a written determination on a protest. Current 
§§210.2(d), (e), and (f) authorize the department's executive di-
rector's designee to take such actions. The procurement direc-
tor is the department staff member with the most visibility into the 
procurement process by virtue of supervising the department's 
Purchasing Section, and is therefore in the best position to make 
initial decisions on matters involving purchasing decisions. Pro-
posed new §§210.42(d), (f), and (g) would ensure that protest 
decisions are made by those with the most knowledge of and 
authority over the matter. 
Proposed new §210.42(e) would address the actions the depart-
ment may take on a protest, including the dismissal of an un-
timely protest or a protest that does not meet the filing require-
ments. This would allow the department increased efficiency in 
disposing of improper protests, so that it could focus its time and 
resources on resolving the protests that comply with the filing re-
quirements. 
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Proposed new §210.42(g) would incorporate language from cur-
rent §210.2(f), but would replace the term "interested parties" 
with the word "respondents" to align with the new definitions in 
proposed new §210.1 for clarity and consistency. 
Proposed new §210.42(h) would update the department's 
protest rule to be consistent with the Comptroller's current rule, 
34 TAC §20.538, as Government Code, §2155.076 requires. 
Proposed new §210.42(h) would require that appeals of a writ-
ten determination be filed with the general counsel and that the 
general counsel may either make the final determination or refer 
it to the executive director for final determination. Additionally, 
proposed new §210.42(h) would replace the term "interested 
parties" in current §210.2(g) with the word "respondent" and 
would delete the word "working" before the word "days" to align 
with the new definitions proposed in new §210.1 for clarity and 
consistency. 
Proposed new §210.43 would incorporate language from current 
§210.3 concerning enhanced contract monitoring. Proposed 
new §210.43 would be titled "Enhanced Contract or Performance 
Monitoring" to align with statutory language in Government 
Code, §2261.253. Proposed new §210.43 would replace the 
word "vendor" from current §210.3 with the word "contractor" 
throughout to align with the new definitions in proposed new 
§210.1. Additionally, as compared to the current language of 
§210.3, the language of proposed new §210.43(a) would add 
two additional factors to the risk assessment to determine which 
contracts require enhanced contract or performance monitoring: 
proposed new §210.43(a)(5) would add "special circumstances 
of the project," and proposed new §210.43(a)(6) would add 
"the scope of the goods, products or services provided under 
the contract." These additions would align with the current risk 
assessment tool used by the department's Purchasing Section. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Glenna Bowman, Chief Financial Officer, has determined 
that for each year of the first five years the new sections and re-
peals will be in effect, there will be no significant fiscal impact 
to state or local governments as a result of the enforcement or 
administration of the proposal. Brad Payne, Director of the Pur-
chasing Section, has determined that there will be no significant 
impact on local employment or the local economy as a result of 
the proposal. 
PUBLIC BENEFIT AND COST NOTE. Mr. Payne has also deter-
mined that, for each year of the first five years new and repealed 
sections are in effect, there are several anticipated public bene-
fits. 
Anticipated Public Benefits. The public benefits anticipated as a 
result of the proposal include increased transparency, readability 
and clarity surrounding agency contracting processes and pro-
cedures. 
Anticipated Costs to Comply with The Proposal. Mr. Payne an-
ticipates that there will be no costs to comply with these rules. 
ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS. As required by Government Code, 
§2006.002, the department has determined that the proposed 
new sections and repeals will not have an adverse economic 
effect on small businesses, micro-businesses, and rural com-
munities because they do not make any changes affecting such 
entities. Also, many of the changes the department proposes 
in new §210.42 are required by Government Code, §2155.076, 
which requires state agencies to adopt rules that are consistent 
with the Comptroller's rules regarding protest procedures for 

resolving a vendor protest relating to purchasing issues. There-
fore, the department is not required to prepare a regulatory 
flexibility analysis under Government Code, §2006.002. 
TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under 
Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the 
proposed new sections and repeals are in effect, no govern-
ment program would be created or eliminated. Implementation 
of the proposed new sections and repeals would not require 
the creation of new employee positions or elimination of exist-
ing employee positions. Implementation would not require an 
increase or decrease in future legislative appropriations to the 
department or an increase or decrease of fees paid to the de-
partment. The proposed new sections §§210.1, 210.2, 210.41, 
210.42, and 210.43 create new regulations, and the proposed 
repealed provisions, §§210.1, 210.2, and 210.3 repeal regula-
tions. The proposed new sections and repeals do not expand 
or limit an existing regulation. Lastly, the proposed new sections 
and repeals do not affect the number of individuals subject to the 
applicability of the rules and will not affect this state's economy. 
REQUEST FOR PUBLIC COMMENT. If you want to comment on 
the proposal, submit your written comments by 5:00 p.m. CST 
on December 9, 2024. A request for a public hearing must be 
sent separately from your written comments. Send written com-
ments or hearing requests by email to rules@txdmv.gov or by 
mail to Office of General Counsel, Texas Department of Motor 
Vehicles, 4000 Jackson Avenue, Austin, Texas 78731. If a hear-
ing is held, the department will consider written comments and 
public testimony presented at the hearing. 
SUBCHAPTER A. PURCHASE CONTRACTS 
43 TAC §§210.1 - 210.3 

STATUTORY AUTHORITY. The department proposes the re-
peal of Chapter 210, Subchapter A, Purchase Contracts, under 
Transportation Code, §1002.001, which provides the board 
of the Texas Department of Motor Vehicles (board) with the 
authority to adopt rules that are necessary and appropriate 
to implement the powers and the duties of the department; 
Government Code, §2001.004, which requires state agencies 
to adopt rules of practice stating the nature and requirements 
of all available formal and informal procedures; Government 
Code, §2155.076, which requires state agencies, by rule, to 
develop and adopt protest procedures for resolving vendor 
protests relating to purchasing issues; Government Code, 
§2260.052(c), which requires state agencies to develop rules to 
govern negotiation and mediation of contract claims; Govern-
ment Code, §2261.253(c), which requires state agencies, by 
rule, to establish a procedure to identify each contract that re-
quires enhanced contract monitoring; and the statutory authority 
referenced throughout the preamble, which is incorporated 
herein by reference. 
CROSS REFERENCE TO STATUTE. The proposed repeals 
would implement Government Code, Title 10, Subtitle D; and 
Transportation Code, Chapters 1001 and 1002. 
§210.1. Claims for Purchase Contracts. 
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§210.2. Protest of Department Purchases under the State Purchasing 
and General Services Act. 
§210.3. Enhanced Contract Monitoring Program. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 24, 
2024. 
TRD-202404975 
Laura Moriaty 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-4160 

♦ ♦ ♦ 

CHAPTER 210. PROCUREMENT AND 
CONTRACTING 
SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §210.1, §210.2 

STATUTORY AUTHORITY. The department proposes new 
Subchapter A, §210.1 and §210.2 in Chapter 210 under Trans-
portation Code, §1001.0411(b), which authorizes the executive 
director of the Texas Department of Motor Vehicles (department) 
to delegate duties or responsibilities; Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles (board) with the authority to adopt rules that 
are necessary and appropriate to implement the powers and 
the duties of the department; Government Code, §2001.004, 
which requires state agencies to adopt rules of practice stating 
the nature and requirements of all available formal and informal 
procedures; Government Code, §2260.052(c), which requires 
state agencies to develop rules to govern negotiation and me-
diation of contract claims; Government Code, §2161.003, which 
requires state agencies to adopt the Texas Comptroller of Public 
Accounts' historically underutilized business rules as their own 
rules; Government Code, §2261.254(d), which authorizes the 
board to delegate approval and signature authority for contracts; 
and the statutory authority referenced throughout the preamble 
and in the rule text, which is incorporated herein by reference. 
CROSS REFERENCE TO STATUTE. The proposed new sec-
tions would implement Government Code, Title 10, Subtitle D, 
and Chapters 771 and 791; and Transportation Code, Chapters 
1001 and 1002. 
§210.1. Definitions. 

(a) As used throughout this chapter, the words and terms de-
fined in the State Purchasing and General Services Act, Government 
Code, Title 10, Subtitle D, and the Code Construction Act, Govern-
ment Code, Chapter 311 will have the same meaning defined therein, 
and each word or term listed in this chapter will have the meaning set 
forth herein, unless: 

(1) its use clearly requires a different meaning; or 

(2) a different definition is prescribed in this section, or for 
a particular section of this chapter or portion thereof. 

(b) The following words and terms, when used in this chapter, 
will have the following meaning unless the context clearly indicates 
otherwise: 

(1) Act--Government Code, Chapters 2151-2177, the State 
Purchasing and General Services Act. 

(2) Board--The Board of the Texas Department of Motor 
Vehicles. 

(3) Contract--A legally enforceable written agreement, in-
cluding a purchase order, between the department and a contractor for 
goods, products, or services. 

(4) Contractor--An individual or business entity that has a 
contract to provide goods, products, or services to the department. 

(5) Days--Calendar days. 

(6) Department--The Texas Department of Motor Vehicles. 

(7) Executive director--The executive director of the de-
partment. 

(8) Historically underutilized business (HUB)--A business 
as defined in Government Code, §2161.001(2). 

(9) Interagency contract or Interagency agreement-- An 
agreement entered into under the Interagency Cooperation Act, Gov-
ernment Code, Chapter 771. 

(10) Interlocal contract or Interlocal agreement-- An agree-
ment entered into under the Interlocal Cooperation Act, Government 
Code, Chapter 791. 

(11) Purchase--Any form of acquisition for goods, prod-
ucts, or services, including by lease or revenue contract, under the Act. 

(12) Respondent--An individual or business entity that has 
submitted a bid, proposal, or other expression of interest in response to 
a specific solicitation for goods, products, or services. 

§210.2. Delegation of Approval and Signature Authority. 

(a) Purpose. The purpose of this section is to establish the 
approval authority and responsibilities for executing contracts required 
by the department. 

(b) Applicability. This section applies to all contracts, inter-
agency contracts, interlocal contracts, as well as informal letters of 
agreement, memoranda, and agreements. 

(c) Board Delegation. The board delegates the following du-
ties and authorities to the executive director of the department: 

(1) the duty and authority to execute contracts, to include 
approving and signing contracts on behalf of the department; 

(2) the authority to further delegate contract approval and 
signature authority to the executive director's designees for contracts 
with a dollar value up to and including $1,000,000; and 

(3) the authority to further delegate contract approval and 
signature authority to a deputy executive director of the department 
for contracts with a dollar value exceeding $1,000,000 as allowed by 
Government Code, §2261.254. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 24, 
2024. 
TRD-202404976 
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Laura Moriaty 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-4160 

♦ ♦ ♦ 

SUBCHAPTER C. CONTRACT MANAGE-
MENT 
43 TAC §§210.41 - 210.43 

STATUTORY AUTHORITY. The department proposes new 
§§210.41, 210.42, and 210.43 in Chapter 210 under Trans-
portation Code, §1002.001, which provides the board of the 
Texas Department of Motor Vehicles (board) with the authority 
to adopt rules that are necessary and appropriate to implement 
the powers and the duties of the department; Government 
Code, §2001.004, which requires state agencies to adopt rules 
of practice stating the nature and requirements of all available 
formal and informal procedures; Government Code, §2155.076, 
which requires state agencies, by rule, to develop and adopt 
protest procedures for resolving vendor protests relating to 
purchasing issues; Government Code, §2260.052(c), which re-
quires state agencies to develop rules to govern negotiation and 
mediation of contract claims; Government Code, §2261.253(c), 
which requires state agencies, by rule, to establish a procedure 
to identify each contract that requires enhanced contract mon-
itoring; and the statutory authority referenced throughout the 
preamble and in the rule text, which is incorporated herein by 
reference. 
CROSS REFERENCE TO STATUTE. The proposed new sec-
tions would implement Government Code, Title 10, Subtitle D; 
and Transportation Code, Chapters 1001 and 1002. 
§210.41. Claims for Purchase Contracts. 

(a) Purpose. Government Code, Chapter 2260, provides a res-
olution process for certain contract claims against the state. Chapter 
2260 applies to contracts of the department entered into under the State 
Purchasing and General Services Act. This section governs the fil-
ing, negotiation, and mediation of a claim. When used in this section, 
the terms "contract" and "contractor" are defined in Government Code, 
§2260.001. 

(b) Filing of claim. A contractor may file a notice of claim 
with the executive director within 180 days after the date of the event 
giving rise to the claim. The claim must contain: 

(1) the nature of the alleged breach; 

(2) any amount the contractor seeks as damages; and 

(3) the legal theory supporting recovery. 

(c) Negotiation. 

(1) The executive director shall negotiate with the contrac-
tor to resolve the claim; 

(2) Negotiations will begin no later than the 120th day after 
the date the claim is received by the department; 

(3) Negotiations may be written or oral; and 

(4) The executive director may afford the contractor an op-
portunity for a meeting to informally discuss the claim and provide the 
contractor with an opportunity to present relevant information. 

(d) Mediation. The parties may agree to mediate a claim 
through an impartial party. For the purposes of this subchapter, 
"mediation" is assigned the meaning set forth in the Civil Practice and 
Remedies Code, §154.023. The mediation is subject to the provisions 
of the Governmental Dispute Resolution Act, Government Code, 
Chapter 2009. The parties may be assisted in the mediation by legal 
counsel or other individual. 

(1) The department and the contractor may agree to non-
binding mediation; 

(2) The department will agree to mediation if the executive 
director determines that mediation may speed resolution of the claim 
or otherwise benefit the department; 

(3) The mediator shall possess the qualifications required 
under Civil Practice and Remedies Code §154.022; 

(4) Unless otherwise agreed in writing, each party shall be 
responsible for its own costs incurred in connection with a mediation, 
including without limitation, costs of document reproduction, attor-
ney's fees, consultant fees and expert fees, and the cost of the mediator 
shall be divided equally between the parties. 

(e) Final offer. 

(1) The executive director will make a final offer to the con-
tractor within 90 days of beginning negotiations; and 

(2) If the final offer is acceptable to the contractor, the con-
tractor must advise the executive director in writing within 20 days of 
the date of the final offer. The department will forward a settlement 
agreement to the contractor for signature to resolve the claim. 

(f) Contested case hearing. If the contractor is dissatisfied with 
the final offer, or if the claim is not resolved before the 270th day after 
the claim is filed with the department, then, unless the parties agree in 
writing to an extension of time, the contractor may file a request with 
the executive director for an administrative hearing before the State 
Office of Administrative Hearings to resolve the unresolved issues of 
the claim under the provisions of Government Code, Chapter 2260, 
Subchapter C. 

§210.42. Protest of Department Purchases under the State Purchas-
ing and General Services Act. 

(a) Purpose. The purpose of this section is to provide a pro-
cedure for respondents to protest purchases made by the department. 
Purchases made by the Texas Procurement and Support Services divi-
sion of the Texas Comptroller of Public Accounts' office on behalf of 
the department are addressed in 34 TAC, Part 1, Chapter 20. 

(b) Filing of protest. 

(1) A respondent who has submitted a written response to 
a department solicitation may file a written protest. 

(2) The protest must contain: 

(A) the specific statutory or regulatory provision the 
protestant alleges the solicitation, contract award or tentative award 
violated; 

(B) a specific description of each action by the depart-
ment that the protestant alleges violated the identified statutory or reg-
ulatory provision; 

(C) a precise statement of the relevant facts, including: 

(i) sufficient documentation to establish that the 
protest has been timely filed; and 

(ii) a description of the resulting adverse impact to 
the protestant, department and the state; 
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(D) a statement of any issues of law or fact that the 
protestant contends must be resolved; 

(E) a statement of the protestant's argument and author-
ities that the protestant offers in support of the protest; 

(F) an explanation of the subsequent action the protes-
tant is requesting; and 

(G) a statement that copies of the protest have been 
mailed or delivered to other identifiable respondents. 

(3) The protest must be signed by an authorized representa-
tive of the protestant and the signature to the protest must be notarized. 

(4) The protest must be filed in the time period specified in 
this section. 

(5) The protest must be mailed or delivered to the depart-
ment, to the attention of the procurement director. 

(c) Timeliness. To be considered timely, the protest must be 
filed: 

(1) by the end of the posted solicitation period, if the protest 
concerns the solicitation documents or actions associated with the pub-
lication of solicitation documents; 

(2) by the day of the award of a contract resulting from the 
solicitation, if the protest concerns the evaluation or method of evalu-
ation for a response to the solicitation; or 

(3) no later than 10 days after the notice of award, if the 
protest concerns the award. 

(d) Suspension of contract award or performance. If a protest 
or appeal of a protest has been filed, then the department will not pro-
ceed with the contract award or performance under the contract result-
ing from the solicitation unless the executive director or procurement 
director makes a written determination that the contract award should 
be made or performance under the contract should proceed without de-
lay to protect the best interests of the state and department. 

(e) Action by department. Upon receipt of a protest, the de-
partment may: 

(1) dismiss the protest if: 

(A) it is not timely; or 

(B) it does not meet the requirements of subsection (b) 
of this section; or 

(2) consider the protest under the procedures in this section. 

(f) Informal resolution. The procurement director may solicit 
written responses to the protest from other affected vendors and attempt 
to settle and resolve the protest by mutual agreement. 

(g) Written determination. If the protest is not resolved by 
agreement, the procurement director will issue a written determination 
to the protesting party and other respondents, setting forth the reason 
for the determination. The procurement director may determine that: 

(1) no violation has occurred; or 

(2) a violation has occurred and it is necessary to take re-
medial action as appropriate to the circumstances, which may include: 

(A) declare the purchase void; 

(B) reverse the contract award; or 

(C) re-advertise the purchase using revised specifica-
tions. 

(h) Appeal. 

(1) A protestant may appeal the determination of a protest, 
to the general counsel. An appeal must be in writing and received in 
the office of general counsel not later than 10 days after the date the 
procurement director sent written notice of their determination. The 
scope of the appeal shall be limited to review of the procurement di-
rector's determination. 

(2) The general counsel may: 

(A) refer the matter to the executive director for consid-
eration and a final written decision that resolves the protest; or 

(B) may issue a written decision that resolves the 
protest. 

(3) An appeal that is not filed in a timely manner may not 
be considered unless good cause for delay is shown or the executive 
director determines that an appeal raises issues that are significant to 
agency procurement practices or procedures in general. 

(4) A written decision of the executive director or general 
counsel shall be the final administrative action of the department. 

§210.43. Enhanced Contract and Performance Monitoring. 

(a) The department will apply risk assessment factors to its 
contracts as defined in Government Code, §2261.253 to identify those 
contracts that require enhanced contract or performance monitoring. 
The risk assessment may consider the following factors: 

(1) dollar amount of the contract; 

(2) total contract duration; 

(3) contractor past performance; 

(4) risk of fraud, abuse or waste; 

(5) special circumstances of the project; 

(6) the scope of the goods, products, or services provided 
under the contract; 

(7) business process impact of failure or delay; and 

(8) the board or executive director's request for enhanced 
contract or performance monitoring. 

(b) The department's contract management office or procure-
ment director will notify the board of the results of the risk assessment 
and present information to the board resulting from the enhanced con-
tract or performance monitoring. 

(c) The department's contract management office or procure-
ment director must immediately notify the board of any serious issue 
or risk that is identified under this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 24, 
2024. 
TRD-202404977 
Laura Moriaty 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-4160 
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CHAPTER 211. CRIMINAL HISTORY 
OFFENSE AND ACTION ON LICENSE 
INTRODUCTION. The Texas Department of Motor Vehicles 
(department) proposes amendments to 43 Texas Administrative 
Code, (TAC) §211.1 and §211.2; repeal of §§211.3, 211.4, 211.5, 
and 211.6; and new sections §§211.10, 221.11, 221.12, and 
211.13. The proposed amendments, repeals, and new sections 
are necessary to organize the rules into two subchapters for 
consistency with other chapters in TAC Title 43, to clarify the 
types of licenses to which the chapter applies, to clarify which 
crimes relate to the duties and responsibilities of these license 
holders, to delete duplicative language found in statute, to 
conform rule language with statutory changes; to clarify existing 
requirements, and to modernize language and improve read-
ability. Proposed language also conforms with Senate Bill (SB) 
224, 88th Legislature, Regular Session (2023), which amended 
the Penal Code to add felony offenses involving damage to 
motor vehicles during the removal or attempted removal of a 
catalytic converter. 
EXPLANATION. The department is conducting a review of its 
rules under Chapter 211 in compliance with Government Code, 
§2001.039. Notice of the department's plan to conduct this 
review is also published in this issue of the Texas Register. As 
a part of the review, the department is proposing necessary 
amendments, repeals, and new sections as detailed in the 
following paragraphs. 
Occupations Code, Chapter 53 and §§2301.651, 2302.104, 
2301.105, and 2302.108, and Transportation Code, §503.034 
and §503.038 authorize the department and its board to in-
vestigate and act on a license application, or on a license, 
when a person has committed a criminal offense. Chapter 211 
allows the department to maintain fitness standards for license 
holders with prior criminal convictions while implementing 
the legislature's stated statutory intent in Occupations Code, 
§53.003 to enhance opportunities for a person to obtain gainful 
employment after the person has been convicted of an offense 
and discharged the sentence for the offense. 
The department must follow the requirements of Occupations 
Code, Chapter 53 to determine whether a person's past criminal 
history can be considered in evaluating the person's fitness for 
licensing. 
Occupations Code, §53.021 gives a licensing authority the 
power to suspend or revoke a license, to disqualify a person 
from receiving a license, or to deny a person the opportunity 
to take a licensing examination on the grounds that the person 
has been convicted of: (1) an offense that directly relates to the 
duties and responsibilities of the licensed occupation; (2) an 
offense listed in Article 42A.054, Code of Criminal Procedure; 
or (3) a sexually violent offense, as defined by Article 62.001, 
Code of Criminal Procedure. The department's evaluation of 
past criminal history applies to all license applications. Under 
Occupations Code, §53.021(a)(1), the department is responsi-
ble for determining which offenses directly relate to the duties 
and responsibilities of a particular licensed occupation. 
Occupations Code, §53.022 sets out criteria for consideration in 
determining whether an offense directly relates to the duties and 
responsibilities of the licensed occupation. Based on those crite-
ria, the department has determined that certain offenses directly 
relate to the duties and responsibilities of an occupation licensed 
by the department. However, conviction of an offense that di-
rectly relates to the duties and responsibilities of the licensed 

occupation or is listed in Occupations Code, §53.021(a)(2) and 
(3) is not an automatic bar to licensing; the department must con-
sider the factors listed under Occupations Code, §53.023 in mak-
ing its fitness determination. The factors include, among other 
things, the person's age when the crime was committed, reha-
bilitative efforts, and overall criminal history. The department is 
required to publish guidelines relating to its practice under this 
chapter in accordance with Occupations Code, §53.025. 
Proposed New Subchapter A, General Provisions 

Chapter 211 currently contains only one subchapter. The pro-
posed amendments would divide Chapter 211 into two subchap-
ters. A proposed amendment would retitle Subchapter A "Gen-
eral Provisions," consistent with the organization and naming 
conventions found in Chapters 215 and 221 of this title. This 
proposed amendment would provide consistency and improve 
readability because Chapter 211 applies to the same applicants 
and license holders as Chapters 215 and 221. Sections 211.1 
and 211.2 are proposed for inclusion in retitled Subchapter A for 
consistency and ease of reference. 
A proposed amendment to the title of §211.1 would add "Pur-
pose and" to the section title to indicate that proposed amend-
ments to this section include the purpose for the chapter in addi-
tion to definitions. This proposed change would place the chap-
ter purpose description in the same subchapter and in the same 
order as similar language in Chapters 215 and 221 of this ti-
tle for improved understanding and readability. Proposed new 
§211.1(a) would describe the purpose of Chapter 211 by incor-
porating existing language in current §211.3(a). The proposed 
amendments would add at the end of the paragraph the obliga-
tion for the department to review criminal history of license appli-
cants before issuing a new or renewal license and the option for 
the department to act on the license of an existing license holder 
who commits an offense during the license period, consistent 
with Occupations Code, Chapter 53 and §§2301.651, 2302.104, 
2302.105, and 2302.108, and Transportation Code, §503.034 
and §503.038, and existing department procedures. 
A proposed amendment to §211.1 would reorganize the current 
definitions into a subsection (b). Proposed amendments to 
§211.1(2) would delete references to "registration, or autho-
rization," add an "or" to §211.1(2)(B), delete an "or" and add 
sentence punctuation in §211.1(2)(C), and delete §211.1(2)(D). 
These proposed amendments would clarify that Chapter 211 
only applies to licenses issued by the department under Trans-
portation Code, Chapter 503 and Occupations Code, Chapters 
2301 and 2302, and does not apply to registrations the depart-
ment may issue under the authority of another Transportation 
Code chapter. Registrations or permits that the department is-
sues under other Transportation Code chapters do not currently 
require a review of an applicant's criminal history. Proposed 
amendments to §211.1(3) would delete the current list of specific 
retail license types and define the term "retail" by listing only 
those license types that are not considered to be retail. This 
proposed amendment would shorten the sentence to improve 
readability without changing the meaning or scope of the defini-
tion. Additionally, this proposed amendment would eliminate the 
need to update the rule if a future statutory change created a 
new type of vehicle or changed the name of an existing vehicle 
type. 
A proposed amendment to the title of §211.2 would substitute 
"Chapter" for "Subchapter" for consistency with the rule text. A 
proposed amendment in §211.2(b) would add a comma after Oc-
cupations Code for consistency in punctuation. 
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The remaining sections in Subchapter A are proposed for repeal 
as each of these sections are proposed for inclusion in new Sub-
chapter B. 
Proposed New Subchapter B, Criminal History Evaluation 

A proposed amendment would add a new subchapter, Subchap-
ter B. Criminal History Evaluation Guidelines and Procedures. 
Proposed for inclusion in new Subchapter B are new sections 
§§211.10- 211.13. These new proposed sections would con-
tain the guidelines and procedures rule language currently found 
in §§211.3-211.6 with the addition of the proposed changes de-
scribed below. 
Proposed new §211.10 would include the rule text of current 
§211.3 with changes as follows. Current §211.3(a) would be 
deleted because that language has been incorporated into pro-
posed new §211.1(a), which describes the purpose of Chapter 
211. Proposed new §211.10(a) would incorporate the language 
of current §211.3(b), except for the two paragraphs at the end of 
that subsection which duplicate a statutory requirement in Occu-
pations Code, §53.022 and do not need to be repeated in rule. 
Proposed new §211.10(b) would recodify language that is cur-
rently in §211.3(c), except for §§211.3(c)(1) and (2), which are 
redundant and unnecessary statutory references. 
Proposed new §211.10(c) would incorporate §211.3(d) with 
the following changes. Proposed new §211.10(c) would add a 
comma to correct missing punctuation after "Occupations Code" 
and would delete three sentences that specify which offenses 
apply to a license type. Proposed new §211.10(c) would include 
clarifying paragraph numbers: paragraph (1) would identify 
offenses that apply to all license types, and paragraph (2) would 
separate and identify additional offenses that apply only to 
retail license types. The proposed new language would add 
clarity and improve readability. Proposed new language would 
divide the offense categories currently in §211.3(d)(1) - (16) 
between the new paragraphs as relettered subparagraphs of 
§§211.10(c)(1) and (2). 
Proposed new §211.10(c)(1)(B), would incorporate language 
currently in §211.3(d)(2) and add language to clarify that of-
fenses involving forgery, falsification of records, or perjury 
include the unauthorized sale, manufacturing, alteration, is-
suance, or distribution of a license plate or temporary tag. 
This proposed clarifying language provide additional notice to 
applicants and license holders that the department considers 
forging or falsification of license plates or temporary tags to be 
a serious and potentially disqualifying offense. 
Proposed new §211.10(c)(1)(E) would incorporate language cur-
rently in §211.3(d)(5) and add possession and dismantling of mo-
tor vehicles to the list of felony offenses under a state or federal 
statute or regulation that could potentially be disqualifying. Pro-
posed new §211.10(c)(1)(E) would also include "motor vehicle 
parts" to clarify that disqualifying felony offenses include crimes 
related to motor vehicle parts as well as to motor vehicles. These 
proposed clarifications are important due to the increasing fre-
quency of motor vehicle parts theft, including catalytic convert-
ers, tailgates, batteries, and wheel rims and tires. 
Proposed new §211.10(c)(1)(G) would incorporate language 
currently in §211.3(d)(7) and would clarify that an offense 
committed while engaged in a licensed activity or on a licensed 
premises includes falsification of a motor vehicle inspection 
required by statute. This clarification is important because emis-
sions inspections in certain counties are required by law and 
harm the health and safety of Texas citizens if not performed. 

Proposed new §211.10(c)(1)(I) would add that offenses of at-
tempting or conspiring to commit any of the foregoing offenses 
are potentially disqualifying offenses because the person in-
tended to commit an offense. This proposed new language 
incorporates language from current §211.3(d)(16) and is neces-
sary to add because the offenses that apply to all license holders 
and the additional offenses that only apply to retail license types 
are proposed to be reorganized into separate paragraphs to 
improve readability, so the language regarding conspiracies 
or attempts to commit the offenses must be repeated in each 
paragraph to provide notice of these potentially disqualifying 
offenses. 
Proposed new §211.10(c)(2)(E) would make felony offenses un-
der Penal Code, §28.03 potentially disqualifying when a motor 
vehicle is damaged, destroyed, or tampered with during the re-
moval or attempted removal of a catalytic converter. This new 
amendment aligns with Senate Bill (SB) 224, 88th Legislature, 
Regular Session (2023), which amended Penal Code, §28.03 
to create a state jail felony for damage to a motor vehicle be-
cause of removal or attempted removal of the catalytic converter. 
Proposed new §211.10(c)(2)(D) would incorporate §211.3(d)(12) 
and would add two additional offenses against the family: Pe-
nal Code, §25.04 and §25.08. Penal Code, §25.04 includes of-
fenses involving the enticement of a child away from the parent 
or other responsible person, and Penal Code, §25.08 includes 
offenses related to the sale or purchase of a child. These of-
fenses are relevant to the retail professions licensed by the de-
partment because parents frequently bring children to a dealer-
ship when considering a vehicle purchase, and a retail license 
holder may have unsupervised access to a child while a parent 
test-drives a vehicle or is otherwise engaged in viewing or in-
specting a vehicle offered for sale. License holders also have 
access to the parent's motor vehicle records, including the fam-
ily's home address. A person with a predisposition to commit 
these types of crimes would have the opportunity to engage in 
further similar conduct. 
Proposed new §211.10(c)(2)(F) would incorporate the language 
of current §211.3(d)(13), and clarify that the department would 
consider any offense against the person to be potentially be dis-
qualifying, would add a reference to Penal Code, Title 5, and 
would further clarify that an offense in which use of a firearm re-
sulted in fear, intimidation, or harm of another person would be 
included in the list of potentially disqualifying crimes. Addition-
ally, proposed new §211.10(c)(2)(F) would clarify that a felony 
offense of driving while intoxicated which resulted in harm to an-
other person may also be potentially disqualifying. The depart-
ment considers these offenses to be related to the occupations of 
retail license holders because these license holders have direct 
contact with members of the public during vehicle test drives or 
other settings in which no one else is present, and retail license 
holders have access to an individual's motor vehicle records, in-
cluding the individual's home address. A person with a predispo-
sition for violence would have the opportunity in these situations 
to engage in further similar conduct. These proposed amend-
ments would further clarify which offenses against a person the 
department considers directly related to the licensed occupation 
and therefore potentially disqualifying. The department's consid-
eration of these crimes is subject to certain limitations in Occu-
pations Code, Chapter 53. 
Proposed new §211.11 would incorporate language from cur-
rent §211.4, with the addition of proposed new §211.11(a), which 
would clarify that the department will deny a pending applica-
tion if an applicant or an applicant's representative as defined in 
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§211.2(a)(2) is imprisoned. Occupations Code, §53.021(b) re-
quires an agency to revoke a license holder's license on the li-
cense holder's imprisonment following a felony conviction, felony 
community supervision revocation, revocation of parole, or revo-
cation of mandatory supervision. Because the department also 
determines licensure eligibility based on individuals serving as 
representatives for the license holder, the department also con-
siders the effect of imprisonment of those persons on a license 
holder. Because the revocation for a felony conviction is manda-
tory in Occupations Code, §53.021(b), the department must also 
deny a pending application. An applicant who is imprisoned may 
reapply once the applicant is no longer imprisoned and an ap-
plicant whose application is denied based on an imprisoned in-
dividual serving in a representative capacity may choose a dif-
ferent representative and reapply for licensure. Proposed new 
§211.11(b) would substitute "of" for "or" to correct a typographi-
cal error made at adoption of §211.4. Proposed new §211.11(c) 
incorporates language from current §211.4(d). Proposed new 
§211.11(d) incorporates language from current §211.4(c). 
Proposed new §211.12 would incorporate without change the 
language in current §211.5 that addresses the procedure for a 
person to obtain a criminal history evaluation letter from the de-
partment. This process allows a person to request an evaluation 
prior to applying for a license if the person so desires. 
Proposed new §211.13(a) would incorporate the current 
language of §211.6(a) and would clarify that fingerprint require-
ments apply to "an applicant for a new or renewal license" 
to improve readability without changing meaning. Proposed 
new §211.13(b)(1) would incorporate the language of current 
§211.6(b)(1) and would clarify that a trust beneficiary is a person 
who may be required by the department to submit a set of 
fingerprints to the Texas Department of Public Safety as part 
of the application process for those license types. This is a 
clarification rather than an extension of the existing require-
ments for the fingerprinting of owner applicants, because a 
trust beneficiary is an equitable owner of the trust's assets. It is 
necessary for the department to fingerprint trust beneficiaries 
along with other owners because doing so will prevent a bad 
actor with a history of criminal offenses that directly relate to 
the duties and responsibilities of a license holder from obtaining 
a license from the department by using a trust to hide the bad 
actor's identity and then using that license to perpetrate, or 
benefit from, fraudulent and criminal actions, or otherwise take 
advantage of the position of trust created by the license. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Glenna Bowman, Chief Financial Officer, has determined 
that for each year of the first five years the proposal will be in 
effect, there will be no significant fiscal impact to state or local 
governments as a result of the enforcement or administration of 
the proposal. Monique Johnston, Director of the Motor Vehicle 
Division, has determined that there will be no significant impact 
on local employment or the local economy as a result of the pro-
posal. 
PUBLIC BENEFIT AND COST NOTE. Ms. Johnston also deter-
mined that, for each year of the first five years the proposal is 
in effect, public benefits are anticipated, and that applicants and 
license holders will not incur costs to comply with the proposal. 
The anticipated public benefits include reduced opportunity for 
fraud and related crime, and improved public safety. Requiring 
fingerprints for a trust beneficiary will benefit the public by pre-
venting bad actors with a history of criminal offenses that directly 
relate to the duties and responsibilities of a license holder from 

obtaining licenses by using a trust to hide their identity and then 
using those licenses to perpetrate, or benefit from, fraud and 
criminal actions, or otherwise take advantage of the position of 
trust created by the license. 
Ms. Johnston anticipates that there will be no additional costs 
on regulated persons to comply with the submission and eval-
uation of information under this proposal because the rules do 
not establish any new requirements or costs for regulated per-
sons unless the person commits a crime. The proposed require-
ment in §211.13(b)(1) for the fingerprinting of trust beneficiaries 
is a clarification of the existing requirement that applicant owners 
must be fingerprinted, as trust beneficiaries are equitable owners 
of the trust's assets. It therefore does not create a new finger-
printing requirement. Additionally, Ms. Johnston anticipates that 
there will be no additional costs on regulated persons to comply 
with the fingerprint requirements under this proposal as the new 
section does not establish fees for fingerprinting or processing 
criminal background checks. Fees for fingerprinting and access 
to criminal history reports are established by DPS under the au-
thority of Texas Government Code, Chapter 411. 
ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS. As required by Government Code, 
§2006.002, the department has determined that this proposal 
will not have an adverse economic effect or disproportionate 
economic impact on small or micro businesses. The department 
has also determined that the proposed amendments will not 
have an adverse economic effect on rural communities because 
rural communities are exempt from the requirement to hold a 
license under Transportation Code, §503.024. Therefore, under 
Government Code, §2006.002, the department is not required 
to perform a regulatory flexibility analysis. 
TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under 
Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the 
proposed repeal and amendments are in effect the amendments 
will not create or eliminate a government program; will not re-
quire the creation of new employee positions and will not require 
the elimination of existing employee positions; will not require 
an increase or decrease in future legislative appropriations to 
the department; will not require an increase in fees paid to the 
department; will create new regulations and expand existing reg-
ulations, as described in the explanation section of this proposal; 
will repeal existing regulations in §§211.3 - 211.6; will increase 
the number of individuals subject to the rule's applicability re-
garding fingerprinting of trust beneficiaries; and will not signifi-
cantly benefit or adversely affect the Texas economy. 
REQUEST FOR PUBLIC COMMENT. 
If you want to comment on the proposal, submit your written 
comments by 5:00 p.m. Central Standard Time on December 
9, 2024. A request for a public hearing must be sent separately 
from your written comments. Send written comments or hear-
ing requests by email to rules@txdmv.gov or by mail to Office 
of General Counsel, Texas Department of Motor Vehicles, 4000 
Jackson Avenue, Austin, Texas 78731. If a hearing is held, the 

PROPOSED RULES November 8, 2024 49 TexReg 8845 

mailto:rules@txdmv.gov


department will consider written comments and public testimony 
presented at the hearing. 
SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §211,1. §211.2 

STATUTORY AUTHORITY. The department proposes amend-
ments to Chapter 211 under Government Code, §411.122(d), 
which authorizes department access to criminal history record 
information maintained by DPS; Government Code, §411.12511, 
which authorizes the department to obtain criminal history record 
information from DPS and the FBI for license applicants, license 
holders, and representatives whose act or omission would be 
cause for denying, revoking, or suspending a general distin-
guishing number or license issued under Transportation Code, 
Chapter 503, or Occupations Code, Chapters 2301 and 2302; 
Occupations Code, §2301.151, which gives the board author-
ity to regulate the distribution, sale, and lease of motor vehicles 
and the authority to take any action that is necessary or conve-
nient to exercise that authority; Occupations Code, §2301.152, 
which authorizes the board to establish the qualifications of li-
cense holders, ensure that the distribution, sale, and lease of 
motor vehicles is conducted as required by statute and board 
rules, to prevent fraud, unfair practices, discrimination, imposi-
tions, and other abuses in connection with the distribution and 
sale of motor vehicles, and to enforce and administer Occupa-
tions Code, Chapter 2301 and Transportation Code, Chapter 
503; Occupations Code, §2301.155, which authorizes the board 
to adopt rules as necessary or convenient to administer Occupa-
tions Code, Chapter 2301 and to govern practice and procedure 
before the board; Occupations Code, §2301.651, which gives 
the board authority to deny an application for a license, to revoke 
or suspend a license, to place on probation, or to reprimand a 
license holder if the applicant or license holder is unfit, makes a 
material misrepresentation, violates any law relating to the sale, 
distribution, financing, or insuring of motor vehicles, willfully de-
frauds a purchaser, or fails to fulfill a written agreement with a re-
tail purchaser of a motor vehicle; Occupations Code, §2302.051, 
which authorizes the board to adopt rules as necessary to admin-
ister Occupations Code, Chapter 2302; Transportation Code, 
§503.002, which authorizes the board to adopt rules for the ad-
ministration of Transportation Code, Chapter 503; and Trans-
portation Code, §1002.001, which authorizes the board to adopt 
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department. 
CROSS REFERENCE TO STATUTE. Government Code, Chap-
ter 411; Occupations Code, Chapters 53, 2301 and 2302; Trans-
portation Code, Chapters 503 and 1002; Penal Code, Chapters 
25, 28, 43, 49 and Title 5; and Code of Criminal Procedure, Ar-
ticle 42A and 62. 
§211.1. Purpose and Definitions. 

(a) The licenses issued by the department create positions of 
trust. License holder services involve access to confidential informa-
tion; conveyance, titling, and registration of private property; posses-
sion of monies belonging to or owed to private individuals, creditors, 
and governmental entities; and compliance with federal and state en-
vironmental and safety regulations. License holders are provided with 
opportunities to engage in fraud, theft, money laundering, and related 
crimes, and to endanger the public through violations of environmental 
and safety regulations. Many license holders provide services directly 
to the public, so licensure provides persons predisposed to commit as-
saultive or sexual crimes with greater opportunities to engage in such 
conduct. To protect the public from these harms, the department shall 
review the criminal history of license applicants before issuing a new 

or renewal license and may take action on a license holder who com-
mits an offense during the license period based on the guidelines in this 
chapter. 

(b) When used in this chapter, the following words and terms 
have the following meanings, unless the context clearly indicates oth-
erwise. 

Vehicles. 
(1) "Department" means the Texas Department of Motor 

(2) "License" means any license [, registration, or autho-
rization,] issued by the department under: 

(A) Transportation Code, Chapter 503; 

(B) Occupations Code, Chapter 2301; or 

(C) Occupations Code, Chapter 2302. [; or] 

[(D) any other license, registration, or authorization, 
that the department may deny or revoke because of a criminal offense 
of the applicant or license holder.] 

(3) "Retail license types" means those license [holder] 
types which require holders to [that] interact directly with the public, 
[including salvage dealers, converters, independent mobility motor 
vehicle dealers, lease facilitators, and general distinguishing number 
holders for the following vehicle categories: all-terrain vehicle, 
light truck, motorcycle, motorhome, moped /motor scooter, medium 
duty truck, neighborhood vehicle, other, passenger auto, recreational 
off-highway vehicle, and towable recreational vehicle,] but does not 
include other license types that do not generally interact directly 
with the public, including manufacturers, distributors, and general 
distinguishing number holders for the following vehicle categories: 
ambulance, axle, bus, engine, fire truck/fire fighting vehicle, heavy 
duty truck, transmission, wholesale motor vehicle dealer, and whole-
sale motor vehicle auction. 

§211.2. Application of Chapter [Subchapter]. 

(a) This chapter applies to the following persons: 

(1) applicants and holders of any license; and 

(2) persons who are acting at the time of application, or 
will later act, in a representative capacity for an applicant or holder of 
a license, including the applicant's or holder's officers, directors, mem-
bers, managers, trustees, partners, principals, or managers of business 
affairs. 

(b) In this chapter a "conviction" includes a deferred adjudi-
cation that is considered to be a conviction under Occupations Code, 
§53.021(d). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 24, 
2024. 
TRD-202404979 
Laura Moriaty 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-4160 
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43 TAC §§211.3 - 211.6 
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♦ ♦ ♦ STATUTORY AUTHORITY. The department proposes repeals to 
Chapter 211 under Government Code, §411.122(d), which au-
thorizes department access to criminal history record informa-
tion maintained by DPS; Government Code, §411.12511, which 
authorizes the department to obtain criminal history record in-
formation from DPS and the FBI for license applicants, license 
holders, and representatives whose act or omission would be 
cause for denying, revoking, or suspending a general distin-
guishing number or license issued under Transportation Code, 
Chapter 503, or Occupations Code, Chapters 2301 and 2302; 
Occupations Code, §2301.151, which gives the board author-
ity to regulate the distribution, sale, and lease of motor vehicles 
and the authority to take any action that is necessary or conve-
nient to exercise that authority; Occupations Code, §2301.152, 
which authorizes the board to establish the qualifications of li-
cense holders, ensure that the distribution, sale, and lease of 
motor vehicles is conducted as required by statute and board 
rules, to prevent fraud, unfair practices, discrimination, imposi-
tions, and other abuses in connection with the distribution and 
sale of motor vehicles, and to enforce and administer Occupa-
tions Code, Chapter 2301 and Transportation Code, Chapter 
503; Occupations Code, §2301.155, which authorizes the board 
to adopt rules as necessary or convenient to administer Occupa-
tions Code, Chapter 2301 and to govern practice and procedure 
before the board; Occupations Code, §2301.651, which gives 
the board authority to deny an application for a license, to re-
voke or suspend a license, to place on probation, or to repri-
mand a license holder if the applicant or license holder is un-
fit, makes a material misrepresentation, violates any law relating 
to the sale, distribution, financing, or insuring of motor vehicles, 
willfully defrauds a purchaser, or fails to fulfill a written agree-
ment with a retail purchaser of a motor vehicle; Occupations 
Code, §2302.051, which authorizes the board to adopt rules 
as necessary to administer Occupations Code, Chapter 2302; 
Transportation Code, §503.002, which authorizes the board to 
adopt rules for the administration of Transportation Code, Chap-
ter 503; and Transportation Code, §1002.001, which authorizes 
the board to adopt or rules that are necessary and appropriate 
to implement the powers and the duties of the department. 
CROSS REFERENCE TO STATUTE. Government Code, Chap-
ter 411; Occupations Code, Chapters 53, 2301 and 2302; Trans-
portation Code, Chapters 503 and 1002; Penal Code, Chapters 
25, 28, 43, 49 and Title 5; and Code of Criminal Procedure, Ar-
ticle 42A and 62. 
§211.3. Criminal Offense Guidelines. 

§211.4. Imprisonment. 

§211.5. Criminal History Evaluation Letters. 

§211.6. Fingerprint Requirements for Designated License Types. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 24, 
2024. 
TRD-202404978 
Laura Moriaty 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-4160 

SUBCHAPTER B. CRIMINAL HISTORY 
EVALUATION GUIDELINES AND 
PROCEDURES 
43 TAC §§211.10 - 211.13 

STATUTORY AUTHORITY. The department proposes new 
sections to Chapter 211 under Government Code, §411.122(d), 
which authorizes department access to criminal history record 
information maintained by DPS; Government Code, §411.12511, 
which authorizes the department to obtain criminal history 
record information from DPS and the FBI for license applicants, 
license holders, and representatives whose act or omission 
would be cause for denying, revoking, or suspending a general 
distinguishing number or license issued under Transportation 
Code, Chapter 503, or Occupations Code, Chapters 2301 
and 2302; Occupations Code, §2301.151, which gives the 
board authority to regulate the distribution, sale, and lease 
of motor vehicles and the authority to take any action that is 
necessary or convenient to exercise that authority; Occupations 
Code, §2301.152, which authorizes the board to establish the 
qualifications of license holders, ensure that the distribution, 
sale, and lease of motor vehicles is conducted as required 
by statute and board rules, to prevent fraud, unfair practices, 
discrimination, impositions, and other abuses in connection with 
the distribution and sale of motor vehicles, and to enforce and 
administer Occupations Code, Chapter 2301 and Transporta-
tion Code, Chapter 503; Occupations Code, §2301.155, which 
authorizes the board to adopt rules as necessary or convenient 
to administer Occupations Code, Chapter 2301 and to govern 
practice and procedure before the board; Occupations Code, 
§2301.651, which gives the board authority to deny an appli-
cation for a license, to revoke or suspend a license, to place 
on probation, or to reprimand a license holder if the applicant 
or license holder is unfit, makes a material misrepresentation, 
violates any law relating to the sale, distribution, financing, or 
insuring of motor vehicles, willfully defrauds a purchaser, or fails 
to fulfill a written agreement with a retail purchaser of a motor 
vehicle; Occupations Code, §2302.051, which authorizes the 
board to adopt rules as necessary to administer Occupations 
Code, Chapter 2302; Transportation Code, §503.002, which 
authorizes the board to adopt rules for the administration of 
Transportation Code, Chapter 503; and Transportation Code, 
§1002.001, which authorizes the board to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department. 
CROSS REFERENCE TO STATUTE. Government Code, Chap-
ter 411; Occupations Code, Chapters 53, 2301 and 2302; Trans-
portation Code, Chapters 503 and 1002; Penal Code, Chapters 
25, 28, 43, 49 and Title 5; and Code of Criminal Procedure, Ar-
ticle 42A and 62. 
§211.10. Criminal Offense Guidelines. 

(a) Under Occupations Code, Chapter 53, the department may 
suspend or revoke an existing license or disqualify an applicant from 
receiving a license because of a person's conviction of a felony or mis-
demeanor if the crime directly relates to the duties and responsibilities 
of the licensed occupation. 

(b) The department has determined under the factors listed in 
Occupations Code, §53.022 that offenses detailed in subsection (c) of 
this section directly relate to the duties and responsibilities of license 
holders, either because the offense entails a violation of the public trust, 
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issuance of a license would provide an opportunity to engage in further 
criminal activity of the same type, or the offense demonstrates the per-
son's inability to act with honesty, trustworthiness, and integrity. Such 
offenses include crimes under the laws of another state, the United 
States, or a foreign jurisdiction, if the offense contains elements that 
are substantially similar to the elements of an offense under the laws 
of this state. The list of offenses in subsection (c) of this section is in 
addition to offenses that are independently disqualifying under Occu-
pations Code, §53.021. 

(c) The list of offenses in this subsection is intended to provide 
guidance only and is not exhaustive of the offenses that may relate 
to a particular regulated occupation. After due consideration of the 
circumstances of the criminal act and its relationship to the position of 
trust involved in the particular licensed occupation, the department may 
find that an offense not described below also renders a person unfit to 
hold a license based on the criteria listed in Occupations Code, §53.022. 

(1) the following offenses apply to all license types: 

(A) offenses involving fraud, theft, deceit, misrepresen-
tation, or that otherwise reflect poorly on the person's honesty or trust-
worthiness, including an offense defined as moral turpitude; 

(B) offenses involving forgery, falsification of records, 
perjury, or the unauthorized sale, manufacturing, alteration, issuance, 
or distribution of a license plate or temporary tag; 

(C) offenses involving the offering, paying, or taking of 
bribes, kickbacks, or other illegal compensation; 

(D) felony offenses against public administration; 

(E) felony offenses under a state or federal statute or 
regulation involving the manufacture, sale, finance, distribution, repair, 
salvage, possession, dismantling, or demolition, of motor vehicles or 
motor vehicle parts; 

(F) felony offenses under a state or federal statute or 
regulation related to emissions standards, waste disposal, water con-
tamination, air pollution, or other environmental offenses; 

(G) offenses committed while engaged in a licensed ac-
tivity or on licensed premises, including the falsification of a motor ve-
hicle inspection required by statute; 

(H) felony offenses involving the possession, manufac-
ture, delivery, or intent to deliver controlled substances, simulated con-
trolled substances, dangerous drugs, or engaging in an organized crim-
inal activity; and 

(I) offenses of attempting or conspiring to commit any 
of the foregoing offenses. 

(2) the following additional offenses apply to retail license 
types: 

(A) felony offenses against real or personal property be-
longing to another; 

(B) offenses involving the sale or disposition of another 
person's real or personal property; 

(C) a reportable felony offense conviction under Chap-
ter 62, Texas Code of Criminal Procedure for which the person must 
register as a sex offender; 

(D) an offense against the family as described by Penal 
Code, §§25.02, 25.04, 25.07, 25.072, 25.08, or 25.11; 

(E) felony offenses under Penal Code, §28.03 involving 
a motor vehicle that is damaged, destroyed, or tampered with during the 
removal or attempted removal of a catalytic converter; 

(F) offenses against the person under Penal Code, Title 
5, including offenses in which use of a firearm resulted in fear, intim-
idation, or harm of another person, and in Penal Code, Chapter 49, a 
felony offense of driving while intoxicated that resulted in the harm of 
another person; 

(G) a felony stalking offense as described by Penal 
Code, §42.072; 

(H) a felony offense against public order and decency 
as described by Penal Code §§43.24, 43.25, 43.251, 43.26, 43.261, or 
43.262; and 

(I) offenses of attempting or conspiring to commit any 
of the foregoing offenses. 

(d) When determining a person's present fitness for a license, 
the department shall also consider the following evidence: 

(1) the extent and nature of the person's past criminal ac-
tivity; 

(2) the age of the person when the crime was committed; 

(3) the amount of time that has elapsed since the person's 
last criminal activity; 

(4) the conduct and work activity of the person before and 
after the criminal activity; 

(5) evidence of the person's rehabilitation or rehabilitative 
effort while incarcerated or after release; 

(6) evidence of the person's compliance with any condi-
tions of community supervision, parole, or mandatory supervision; and 

(7) other evidence of the person's present fitness, including 
letters of recommendation. 

(e) It is the person's responsibility to obtain and provide to the 
licensing authority evidence regarding the factors listed in subsection 
(d) of this section. 

§211.11. Imprisonment. 

(a) The department shall deny a license application if the ap-
plicant or a person described by §211.2(a)(2) of this chapter (relating to 
Application of Chapter) is imprisoned while a new or renewal license 
application is pending. 

(b) The department shall revoke a license upon the imprison-
ment of a license holder following a felony conviction or revocation of 
felony community supervision, parole, or mandatory supervision. 

(c) A person currently imprisoned because of a felony convic-
tion may not obtain a license, renew a previously issued license, or act 
in a representative capacity for an application or license holder as de-
scribed by §211.2(a)(2). 

(d) The department may revoke a license upon the imprison-
ment for a felony conviction, felony community supervision revoca-
tion, revocation of parole, or revocation of mandatory supervision of 
a person described by §211.2(a)(2) of this chapter who remains em-
ployed with the license holder. 

§211.12. Criminal History Evaluation Letters. 

(a) Pursuant to Texas Occupations Code, Chapter 53, Sub-
chapter D, a person may request that the department evaluate the per-
son's eligibility for a specific occupational license regulated by the de-
partment by: 

(1) submitting a request on a form approved by the depart-
ment for that purpose; and 
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(2) paying the required Criminal History Evaluation Letter 
fee of $100. 

(b) The department shall respond to the request not later than 
the 90th day after the date the request is received. 

§211.13. Fingerprint Requirements for Designated License Types. 

(a) The requirements of this section apply to an applicant for a 
new or renewal license for the license types designated in Chapter 215 
or Chapter 221 of this title as requiring fingerprints for licensure. 

(b) Unless previously submitted for an active license issued 
by the department, the following persons may be required to submit a 
complete and acceptable set of fingerprints to the Texas Department of 
Public Safety and pay required fees for purposes of obtaining criminal 
history record information from the Texas Department of Public Safety 
and the Federal Bureau of Investigation: 

(1) a person, including a trust beneficiary, applying for a 
new license, license amendment due to change in ownership, or license 
renewal; and 

(2) a person acting in a representative capacity for an ap-
plicant or license holder who is required to be listed on a licensing 

application, including an officer, director, member, manager, trustee, 
partner, principal, or manager of business affairs. 

(c) After reviewing a licensure application and licensing 
records, the department will notify the applicant or license holder 
which persons in subsection (b) of this section are required to submit 
fingerprints to the Texas Department of Public Safety. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 24, 
2024. 
TRD-202404980 
Laura Moriaty 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 8, 2024 
For further information, please call: (512) 465-4160 
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