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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 55. CHILD SUPPORT
ENFORCEMENT

SUBCHAPTER D. FORMS FOR CHILD
SUPPORT ENFORCEMENT

1 TAC §55.119

The Office of the Attorney General (OAG) Child Support Division
adopts an amendment to 1 TAC §55.119(a) which updates the
OMB form number for a Notice of Lien. The rule is adopted with-
out changes to the proposed text as published for comment in
the July 26, 2024, issue of the Texas Register (49 TexReg 5455)
and will not be republished.

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

This rule updates the OMB form number for the federal Notice of
Lien form from Form OMB 0970-0153 to Form OMB 0970-152.

SECTION SUMMARY

Section 55.119(a) is amended to change the OMB form number
referenced in the code from Form OMB 0970-0153 to Form OMB
0970-0152.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Ruth Anne Thornton, Director of Child Support (IV-D Director),
has determined that for the first five-year period the amend-
ment is in effect, there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amended section.

PUBLIC BENEFIT AND COST

Ms. Thornton has also determined that for each year of the first
five years the amendment is in effect, the public will benefit by
having the correct form cited in the code. This code references
the OAG website which provides a link to the Notice of Lien
OMB# 0970-0152 and reference to 1 TAC §55.119(a). In ad-
dition, for each year of the first five-year period the rules are in
effect, there are no anticipated economic costs to persons who
are required to comply with the adopted rule.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

Ms. Thornton has determined there will not be an effect on small
businesses, micro-businesses, and rural communities required
to comply with the amendment as adopted. Therefore, no reg-

ulatory flexibility analysis is required under Texas Government
Code § 2006.002.

LOCAL EMPLOYMENT OR ECONOMY IMPACT

Ms. Thornton has determined that the adopted amendment does
not have an impact on local employment or economies. There-
fore, no local employment or economy impact statement is re-
quired under Texas Government Code § 2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

In compliance with Texas Government Code § 2001.0221, the
OAG has prepared the following government growth impact
statement. During the first five years the adopted rule would be
in effect, it:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create new regulations;
- will not expand, limit, or repeal an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will not positively or adversely affect this state's economy.
TAKINGS IMPACT ASSESSMENT

The OAG has determined that no private real property interests
are affected by the adopted rule, and the proposed amendment
does not restrict, limit, or impose a burden on an owner's rights
to his or her private real property which would otherwise exist in
the absence of government action. As a result, the adopted rule
does not constitute a taking or require a takings impact assess-
ment under Texas Government Code § 2007.043.

PUBLIC COMMENT

The rule proposal was published in the July 26, 2024, issue of the
Texas Register (49 TexReg 5455). The OAG did not receive any
comments from interested parties on the rule proposal during the
30-day public comment period.

STATUTORY AUTHORITY

The amendment is adopted under Texas Family Code §§
231.001, 231.003. Section 231.001 designates the OAG as the
state's Title IV-D agency. Section 231.003 authorizes the Title
IV-D agency by rule to promulgate forms and procedures for
the implementation of Title IV-D services. Texas Family Code §
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157.313 provides the contents of child lien, except as provided
by subsection (e) which states a notice of lien may be in the
form authorized by federal law or regulation. This amendment
correctly identifies the authorized federal form for a notice of
lien.

CROSS-REFERENCE TO STATUTE

The amendment conforms to statutory requirements and supple-
ments Texas Family Code § 157.313(e) as authorized by Texas
Family Code §§ 231.001, 231.003.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 16,
2024.

TRD-202404865

Justin Gordon

General Counsel

Office of the Attorney General

Effective date: November 5, 2024

Proposal publication date: July 26, 2024

For further information, please call: (800) 252-8014

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

SUBCHAPTER B. ADVISORY COMMITTEES
DIVISION 1. COMMITTEES

1 TAC §351.815

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §351.815, concerning the Policy Coun-
cil for Children and Families.

Section 351.815 is adopted with changes to the proposal text as
published in the July 19, 2024, issue of the Texas Register (49
TexReg 5218). This rule will be republished.

BACKGROUND AND JUSTIFICATION

The Policy Council for Children and Families (PCCF) was estab-
lished by the HHSC Executive Commissioner under the author-
ity of Texas Government Code §531.012. This statute requires
the HHSC Executive Commissioner to establish and maintain
advisory committees, establish rules for the operation of advi-
sory committees, and for advisory committees to provide rec-
ommendations to the HHSC Executive Commissioner and the
Texas Legislature.

The PCCF advises the HHSC Executive Commissioner and
Health and Human Services system agencies (HHS agencies)
to improve the coordination, quality, efficiency, and outcomes
of services provided to children and the families of children
with disabilities and special health care needs, including mental
health needs, through the state's health, education, and human

services systems. Members meet approximately four times a
year in Austin.

Section 351.815 is set to expire on December 31, 2024, which
will abolish the PCCF. The amendment extends the committee
by four years to December 31, 2028, and update existing mem-
bership categories for one voting and one ex-officio member.
Other edits align the rule with current HHSC advisory commit-
tee rulemaking guidelines.

COMMENTS
The 31-day comment period ended August 19, 2024.

During this period, HHSC received a comment regarding the pro-
posed rule from one commenter. A summary of the comment
relating to §351.815 and HHSC's response follow.

Comment: One commenter requested that HHSC: (1) add an
entirely new PCCF membership category to represent an edu-
cator working with pre-kindergarten to senior year in high school
(PK-12) children to ensure that educational challenges and the
needs of children with disabilities are fully considered in policy
development; (2) integrate School Health and Related Services
(SHARS) policy and policy discussions as one of the highest
priorities for PCCF, including creating a new SHARS subgroup
or subcommittee within PCCF; and (3) ensure that the specific
voices of a SHARS vendor, an association with SHARS exper-
tise, a SHARS provider from each approved SHARS service and
a parent of a child that participates in SHARS, as well as a small,
midsize and large school district are included in PCCF.

Response: HHSC declines to make the requested changes. The
PCCF is already at its statutory maximum membership under
Texas Government Code Chapter 2110, and cannot include ad-
ditional members at this time. Other proposed actions are out-
side the scope of this limited rule project. The PCCF regularly
considers SHARS and other programs, activities, and services
for children with disabilities provided through the education sys-
tem.

HHSC revised §351.815 to update a Texas Government Code
citation from Section 531.012 to §523.0201 to implement H.B.
4611, 88th Legislature, Regular Session, 2023, which makes
non-substantive revisions to the Texas Government Code that
make the statute more accessible, understandable, and usable.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.012, which authorizes the Executive
Commissioner to establish advisory committees by rule.

§351.815.  Policy Council for Children and Families.

(a) Statutory authority. The Policy Council for Children and
Families (PCCF) is established in accordance with Texas Government
Code §523.0201 and is subject to §351.801 of this division (relating to
Authority and General Provisions).

(b) Purpose. The PCCF works to improve the coordination,
quality, efficiency, and outcomes of services provided to children with
disabilities and their families through the state's health, education, and
human services systems.

(c) Tasks. The PCCF performs the following tasks:

(1) studies and makes recommendations to improve coor-
dination between the state's health, education, and human services sys-
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tems to ensure that children with disabilities and their families have
access to high quality services;

(2) studies and makes recommendations to improve long-
term services and supports, including community-based supports for
children with special health and mental health care needs, as well as
children with disabilities and their families receiving protective ser-
vices from the state;

(3) studies and makes recommendations regarding emerg-
ing issues affecting the quality and availability of services available to
children with disabilities and their families;

(4) studies and makes recommendations to better align re-
sources with the service needs of children with disabilities and their
families;

(5) studies and makes recommendations to ensure that the
needs of children with autism spectrum disorder and their families are
addressed, and that all available resources are coordinated to meet those
needs;

(6) makes recommendations regarding the implementation
and improvement of the STAR Kids managed care program;

(7) performs other tasks consistent with its purpose as re-
quested by the HHSC Executive Commissioner; and

(8) adopts bylaws to guide the operation of the committee.
(d) Reporting requirements.

(1) Not later than December 31 of each year, the PCCF files
a written report with the HHSC Executive Commissioner covering the
meetings and activities in the immediately preceding fiscal year. The
report includes:

(A) alist of the meeting dates;
(B) the members' attendance records;
(C) abrief description of actions taken by the PCCF;

(D) a description of how the PCCF accomplished its
tasks;

(E) asummary of the status of any PCCF recommenda-
tions to HHSC;

(F) a description of activities the PCCF anticipates un-
dertaking in the next fiscal year;

(G) recommended amendments to this section; and

(H) the costs related to the PCCF, including the cost of
HHSC staff time spent supporting the PCCF's activities and the source
of funds used to support the PCCF's activities.

(2) Not later than November 1 of each even-numbered
year, the PCCF submits a written report to the HHSC Executive
Commissioner and Texas Legislature that:

(A) describes current gaps and barriers to the provision
of services to children with disabilities and their families through the
state's health and human services system; and

(B) provides recommendations consistent with the
PCCF's purposes.
(e) Meetings.

(1) Open Meetings. The PCCF complies with the require-
ments for open meetings under Texas Government Code Chapter 551,
as if it were a governmental body.

(2) Frequency. The PCCF will meet at least twice each
year.

(3) Quorum. Thirteen members constitutes a quorum.
(f) Membership.

(1) The PCCEF is composed of 24 members, with 19 voting
members and five ex officio members appointed by the HHSC Exec-
utive Commissioner. In selecting the voting members, the HHSC Ex-
ecutive Commissioner considers the applicants' qualifications, back-
ground, and interest in serving. The membership comprises:

(A) eleven voting members from families with a child
under the age of 26 with a disability, including:

(i) at least one adolescent or young adult under the
age of 26 with a disability receiving services from the health and human
services system;

(ii) at least one member of a family of a child with
mental health care needs; and

(iii)  at least one member of a family of a child with
autism spectrum disorder;

(B) eight professional voting members, one each to rep-
resent the following types of organizations or areas of expertise:

(i) a faith-based organization;

(ii) an organization that is an advocate for children
with disabilities;

(iii)  a physician providing services to children with
complex needs;

(iv) an individual with expertise providing mental
health services to children with disabilities;

(v) an organization providing services to children
with disabilities and their families;

(vi) an organization providing community services;

(vii) an organization or professional that advocates
for or provides services or resources to children and the families of
children with autism spectrum disorder; and

(viii) one individual with expertise or experience
providing cross-system, holistic support for children and the families
of children with disabilities;

(C) five non-voting, ex officio members, one from each
of the following state programs and agencies or their successors, as
nominated by the represented agency, and appointed by the HHSC Ex-
ecutive Commissioner:

(i) HHSC Medicaid and CHIP Services;
(ii) HHSC Community Services Division;
(iii) Texas Council for Developmental Disabilities;

(iv) Texas Department of Family and Protective Ser-
vices; and

(v) Texas Department of State Health Services.

(2) Members appointed under paragraphs (1)(A) and
(1)(B) of this subsection serve staggered terms so that the terms of ap-
proximately one-quarter of these members' terms expire on December
31 of each year. Regardless of the term limit, a member serves until
his or her replacement has been appointed. This ensures sufficient,
appropriate representation.
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(3) If a vacancy occurs, the HHSC Executive Commis-
sioner will appoint a person to serve the unexpired portion of that term.

(4) Except as may be necessary to stagger terms, the term
of each member is four years. A member may apply to serve one addi-
tional term. This paragraph does not apply to members serving under
paragraph (1)(C).

(g) Officers. The PCCF selects a chair and vice chair of the
PCCF from among its members.

(1) The chair and vice chair of the PCCF will serve a term
of two years, with the chair serving until December 31 of each odd-
numbered year and the vice chair serving until December 31 of each
even-numbered year.

(2) A member may serve up to two consecutive terms as
chair or vice chair.

(h) Required Training. Each member must complete all train-
ing on relevant statutes and rules, including this section and §351.801
of this division (relating to Authority and General Provisions); Texas
Government Code §523.0201; Texas Government Code Chapters 551,
552, and 2110; the HHS Ethics Policy; the Advisory Committee Mem-
ber Code of Conduct; and other relevant HHS policies. HHSC will
provide the training.

(i) Travel Reimbursement. To the extent permitted by the cur-
rent General Appropriations Act, a member of the committee who re-
ceives services from HHSC or is a family member of a client may be
reimbursed for their travel to and from meetings if funds are appro-
priated and available and in accordance with the HHSC Travel Policy.
Other committee members are not reimbursed for travel to and from
committee meetings.

(j) Date of abolition. The PCCF is abolished, and this section
expires on December 31, 2028.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404890

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (512) 438-5046

¢ L4 ¢
CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER L. LOCAL FUNDS
MONITORING

1 TAC §§355.8701 - 355.8705, 355.8707

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §355.8701, concerning Purpose;
§355.8702, concerning Definitions; §355.8703, concerning
Applicability; §355.8704, concerning Reporting and Monitor-
ing; §355.8705, concerning Post-Determination Review; and
§355.8707, concerning Notification Requirements for the Cre-
ation of a Local Provider Participation Fund (LPPF).

Sections 355.8701 - 355.8705 and §355.8707 are adopted with-
out changes to the proposed text as published in the August 9,
2024, issue of the Texas Register (49 TexReg 5858). These
rules will not be republished.

BACKGROUND AND JUSTIFICATION

The amendments are necessary to add and modify definitions
and enhance clarity, consistency, and specificity of the rules. The
amendments also reflect best practices learned after the com-
pletion of two Local Funding reporting periods and is based on
an internal review of Local Funding's current processes.

COMMENTS

The 31-day comment period ended September 9, 2024. During
this period, HHSC did not receive any comments regarding these
rules.

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
Texas Human Resources Code §32.031(d), which authorizes the
Executive Commissioner to pursue the use of local funds as part
of the state share under the Medicaid program as provided by
federal law and regulation; and Texas Health and Safety Code
§300.0154 and §300A.0154, which require the Executive Com-
missioner of HHSC to adopt rules relating to LPPF reporting.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404896

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: August 9, 2024

For further information, please call: (737) 867-7877

¢ ¢ ¢

CHAPTER 375. REFUGEE CASH ASSISTANCE
AND MEDICAL ASSISTANCE PROGRAMS

The Texas Health and Human Services Commission (HHSC)
adopts the repeal of Subchapter A, concerning Program Purpose
and Scope, comprising of §§375.101 - §375.103; Subchapter
B, concerning Contractor Requirements for the Refugee Cash
Assistance Program (RCA), comprising of §§375.201, 375.203,
375.205, 375.207, 375.209, 375.211, 375.213, 375.215,
375.217, 375.219, 375.221; Subchapter C, concerning Pro-
gram Administration for the Refugee Cash Assistance Program
(RCA), comprising of §§375.301, 375.303, 375.305, 375.307,
375.309, 375.311, 375.313, 375.315, 375.317, 375.319,
375.321, 375.323, 375.325, 375.327, 375.329, 375.331,
375.333, 375.335, 375.337, 375.339, 375.341, 375.343,
375.345, 375.347, 375.349, 375.351, 375.353; Subchapter
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D, concerning Refugee Cash Assistance Participant Require-
ments, comprising of §§375.401, 375.403, 375.405, 375.407,
375.409, 375.411, 375.413, 375.415, 375.417, 375.419; Sub-
chapter E, concerning Refugee Medical Assistance, comprising
of §§375.501, 375.503, 375.505, 375.507, 375.509, 375.511,
375.513, 375.515, 375.517, 375.519, 375.521, 375.523,
375.525, 375.527, 375.529, 375.531; Subchapter F, concerning
Modified Adjusted Gross Income Methodology, comprising of
§§375.601, 375.603, 375.605, 375.607, 375.609, 375.611,
375.613, 375.615, and an amendment to §375.701 in Subchap-
ter G, concerning Local Resettlement Agency Requirements,
in Title 1, Part 15, Chapter 375, concerning Refugee Cash
Assistance and Medical Assistance Programs.

The sections are adopted without changes to the proposed text
as published in the July 19, 2024, issue of the Texas Register
(49 TexReg 5226). These rules will not be republished.

BACKGROUND AND JUSTIFICATION

The purpose of the adoption is to remove rules which are no
longer necessary and to update a rule that is required by statute.
On September 30, 2016, the State of Texas withdrew from the
administration of federally funded refugee services and bene-
fits program effective January 31, 2017, following refusal by the
federal Office of Refugee Resettlement to unconditionally ap-
prove Texas' amended state refugee plan. Texas Government
Code §531.0411 requires rules regarding refugee resettlement
program; therefore, §375.701 will be retained and updated.

COMMENTS
The 31-day comment period ended August 19, 2024.

During this period, HHSC did not receive any comments regard-
ing the proposed rules.

SUBCHAPTER A. PROGRAM PURPOSE AND
SCOPE

1 TAC §§375.101 - 375.103

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404873

Karen Ray

Chief Counsel

Texas Health and Human Services Commission

Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER B. CONTRACTOR
REQUIREMENTS FOR THE REFUGEE
CASH ASSISTANCE PROGRAM (RCA)

1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,
375.211, 375.213, 375.215, 375.217, 375.219, 375.221

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404874

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER C.  PROGRAM ADMINISTRA-
TION FOR THE REFUGEE CASH ASSISTANCE
PROGRAM (RCA)

1 TAC §§375.301, 375.303, 375.305, 375.307, 375.309,
375311, 375.313, 375.315, 375.317, 375.319, 375.321,
375.323, 375.325, 375.327, 375.329, 375.331, 375.333,
375.335, 375.337, 375.339, 375.341, 375.343, 375.345,
375.347, 375.349, 375.351, 375.353

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404875

ADOPTED RULES November 1, 2024 49 TexReg 8705



Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER D. REFUGEE CASH
ASSISTANCE PARTICIPANT REQUIREMENTS

1 TAC §§375.401, 375.403, 375.405, 375.407, 375.409,
375.411, 375.413, 375.415, 375.417, 375.419

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404876

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER E. REFUGEE MEDICAL
ASSISTANCE

1 TAC §§375.501, 375.503, 375.505, 375.507, 375.509,
375.511, 375.513, 375.515, 375.517, 375.519, 375.521,
375.523, 375.525, 375.527, 375.529, 375.531

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404877

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER F. MODIFIED ADJUSTED
GROSS INCOME METHODOLOGY

1 TAC §§375.601, 375.603, 375.605, 375.607, 375.609,
375.611, 375.613, 375.615

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404878

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢
SUBCHAPTER G. LOCAL RESETTLEMENT
AGENCY REQUIREMENTS
1 TAC §375.701
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404879
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ 14 ¢
CHAPTER 376. REFUGEE SOCIAL SERVICES

The Texas Health and Human Services Commission (HHSC)
adopts the repeal of Subchapter A, concerning Purpose and
Scope, comprising of §§376.101 - 376.104; Subchapter B,
concerning Contractor Requirements, comprising of §§376.201,
376.203, 376.205, 376.207, 376.209, 376.211, 376.213,
376.215, 376.217, §376.219, 376.221, 376.223, 376.225,
376.227, 376.229, 376.231, 376.233, 376.235, 376.237;
Subchapter C, concerning General Program Administration,
comprising of §§376.301, 376.303, 376.305, 376.307, 376.309,
376.311, 376.313, 376.315, 376.317, 376.319, 376.321,
376.323, 376.325, 376.327, 376.329, 376.331, 376.333; Sub-
chapter D, concerning Employment Services: Refugee Social
Services (RSS), comprising of §§376.401, 376.403, 376.405,
376.407, 376.409, 376.411, 376.413, 376.415, 376.417,
376.419, 376.421, 376.423, §376.425, 376.427; Subchapter E,
concerning Employment Services: Refugee Cash Assistance
(RCA), comprising of §§376.501, 376.503, 376.505, 376.507,
376.509, 376.511, 376.513, 376.515, 376.517, 376.519; Sub-
chapter F, concerning English as a Second Language (ESL)
Services, comprising of §§376.601 and 376.602; Subchapter
G, concerning Other Employability Services, comprising of
§8§376.701, 376.703, 376.705, 376.707, 376.709, 376.711,
376.713, 376.715, 376.717, 376.719, 376.721; Subchapter
H, concerning Targeted Assistance Grant (TAG) Services,
comprising of §§376.801 - 376.806; Subchapter I, concerning
Unaccompanied Refugee Minor (URM) Program, comprising
of §§376.901 - 376.907; and an amendment to §376.1001 in
Subchapter J, concerning Local Resettlement Agency Require-
ments, in Title 1, Chapter 376, concerning Refugee Social
Services.

The sections are adopted without changes to the proposed text
as published in the July 19, 2024, issue of the Texas Register
(49 TexReg 5231). These rules will not be republished.

BACKGROUND AND JUSTIFICATION

The purpose of the adoption is to remove rules which are no
longer necessary and to update a rule that is required by statute.
On September 30, 2016, the State of Texas withdrew from the
administration of federally funded refugee services and bene-
fits program effective January 31, 2017, following refusal by the
federal Office of Refugee Resettlement to unconditionally ap-
prove Texas' amended state refugee plan. Texas Government
Code §531.0411 requires rules regarding refugee resettlement
program; therefore, §376.1001 will be retained and updated.

COMMENTS
The 31-day comment period ended August 19, 2024.

During this period, HHSC did not receive any comments regard-
ing the proposed rules.

SUBCHAPTER A. PURPOSE AND SCOPE
1 TAC §§376.101 - 376.104

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404880

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢
SUBCHAPTER B. CONTRACTOR
REQUIREMENTS

1 TAC §§376.201, 376.203, 376.205, 376.207, 376.209,
376.211, 376.213, 376.215, 376.217, 376.219, 376.221,
376.223, 376.225, 376.227, 376.229, 376.231, 376.233,
376.235, 376.237

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,

2024.

TRD-202404881

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER C. GENERAL PROGRAM
ADMINISTRATION
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1 TAC §§376.301, 376.303, 376.305, 376.307, 376.309,
376.311, 376.313, 376.315, 376.317, 376.319, 376.321,
376.323, 376.325, 376.327, 376.329, 376.331, 376.333

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404882

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER D. EMPLOYMENT SERVICES:
REFUGEE SOCIAL SERVICES (RSS)

1 TAC §§376.401, 376.403, 376.405, 376.407, 376.409,
376.411, 376.413, 376.415, 376.417, 376.419, 376.421,
376.423, 376.425, 376.427

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404883

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER E. EMPLOYMENT SERVICES:
REFUGEE CASH ASSISTANCE (RCA)

1 TAC §§376.501, 376.503, 376.505, 376.507, 376.509,
376.511, 376.513, 376.515, 376.517, 376.519

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404884

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER F. ENGLISH AS A SECOND
LANGUAGE (ESL) SERVICES

1 TAC §376.601, §376.602
STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404885

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢
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SUBCHAPTER G. OTHER EMPLOYABILITY
SERVICES

1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,
376.711, 376.713, 376.715, 376.717, 376.719, 376.721

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404886

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER H. TARGETED ASSISTANCE
GRANT (TAG) SERVICES

1 TAC §§376.801 - 376.806

STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404887

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER I. UNACCOMPANIED
REFUGEE MINOR (URM) PROGRAM

1 TAC §§376.901 - 376.907
STATUTORY AUTHORITY

The repeals are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404888

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER J. LOCAL RESETTLEMENT
AGENCY REQUIREMENTS

1 TAC §376.1001

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404889

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: November 6, 2024

Proposal publication date: July 19, 2024

For further information, please call: (737) 867-7585

L4 L4 ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY
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CHAPTER 67. STATE REVIEW AND
APPROVAL OF INSTRUCTIONAL MATERIALS
SUBCHAPTER B. STATE REVIEW AND
APPROVAL

19 TAC §67.43

The State Board of Education (SBOE) adopts new §67.43, con-
cerning state review and approval of instructional materials. The
new section is adopted with changes to the proposed text as
published in the August 2, 2024 issue of the Texas Register (49
TexReg 5616) and will be republished. The new section ad-
dresses the removal of a set of instructional materials from the
lists of approved and rejected instructional materials outlined in
Texas Education Code (TEC), §31.022.

REASONED JUSTIFICATION: TEC, Chapter 31, addresses in-
structional materials in public education and permits the SBOE
to adopt rules for the adoption, requisition, distribution, care,
use, and disposal of instructional materials. House Bill (HB)
1605, 88th Texas Legislature, Regular Session, 2023, signif-
icantly revised TEC, Chapter 31, including several provisions
under SBOE authority. HB 1605 also added a new provision
to TEC, Chapter 48, to provide additional funding to school dis-
tricts and charter schools that adopt and implement SBOE-ap-
proved materials. In addition, the bill added requirements related
to adoption of essential knowledge and skills in TEC, Chapter 28.

At the January-February meeting, the SBOE approved 19 TAC
Chapter 67, State Review and Approval of Instructional Materi-
als, Subchapter B, State Review and Approval, §67.21, Procla-
mations, Public Notice, and Requests for Instructional Materi-
als for Review; §67.23, Requirements for Publisher Participa-
tion in Instructional Materials Review and Approval (IMRA); and
§67.25, Consideration and Approval of Instructional Materials by
the State Board of Education, and Subchapter D, Duties of Pub-
lishers and Manufacturers, §67.81, Instructional Materials Con-
tracts, and §67.83, Publisher Parent Portal, for second reading
and final adoption. At that time, the board expressed a desire to
clarify the rules related to the list of approved instructional mate-
rials outlined in TEC, §31.022.

Adopted new §67.43 clarifies the conditions under which the
SBOE could remove instructional materials from the list of ap-
proved instructional materials as well as the list of rejected in-
structional materials. The new section also outlines the timeline
for these decisions and their impact on school district procure-
ment.

The SBOE approved the new section for first reading and filing
authorization at its June 28, 2024 meeting and for second read-
ing and final adoption at its September 13, 2024 meeting.

In accordance with TEC, §7.102(f), the SBOE approved the new
section for adoption by a vote of two-thirds of its members to
specify an effective date earlier than the beginning of the 2025-
2026 school year. The earlier effective date will allow for clarifi-
cation to districts and publishers regarding the conditions under
which the SBOE could remove instructional materials from the
list of approved instructional materials and the use of the enti-
tlements outlined in TEC, §48.307 or §48.308, related to materi-
als removed from the approved instructional materials list. The
effective date is 20 days after filing as adopted with the Texas
Register.

SUMMARY OF COMMENTS AND RESPONSES: The public
comment period on the proposal began August 2, 2024, and

ended at 5:00 p.m. on September 3, 2024. The SBOE also pro-
vided an opportunity for registered oral and written comments at
its September 2024 meeting in accordance with the SBOE board
operating policies and procedures. Following is a summary of
the public comments received and corresponding responses.

Comment. A Texas parent commented in support of new 19 TAC
Chapter 67.

Response. The SBOE agrees.

Comment. A Texas parent asked that the SBOE approve the
curriculum being reviewed related to IMRA without amendments.

Response. This comment is outside the scope of the proposed
rulemaking.

STATUTORY AUTHORITY. The new section is adopted under
Texas Education Code (TEC), §31.003(a), which permits the
State Board of Education (SBOE) to adopt rules for the adoption,
requisition, distribution, care, use, and disposal of instructional
materials; and TEC, §31.022, as amended by House Bill 1605,
88th Texas Legislature, Regular Session, 2023, which requires
the SBOE to review instructional materials that have been pro-
vided to the board by the Texas Education Agency under TEC,
§31.023.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §31.003(a) and §31.022, as
amended by House Bill 1605, 88th Texas Legislature, Regular
Session, 2023.

§67.43.  Lists of Approved and Rejected Instructional Materials.

(a) The list of approved instructional materials shall be main-
tained by the State Board of Education (SBOE).

(b) The SBOE may remove instructional materials from the
list of approved instructional materials if:

(1) the Texas Essential Knowledge and Skills (TEKS),
Texas Prekindergarten Guidelines (TPG), or applicable English Lan-
guage Proficiency Standards (ELPS) intended to be covered by the
material are revised or a publisher revises the material without the
approval of the SBOE in accordance with Texas Education Code
(TEC), §31.022(c);

(2) the instructional materials, through a finding of the
SBOE, are not compliant with the parent portal standards in §67.83 of
this title (relating to Publisher Parent Portal); or

(3) the instructional materials violate any provisions of
TEC, Chapter 31.

(c) A publisher of the specific instructional material shall be
provided a minimum of 30 days' notice of the proposed removal. A rep-
resentative of the publisher of the specific instructional material shall
be given the opportunity to address the SBOE at the meeting where the
SBOE is considering removing that publisher's product from the list of
approved materials.

(d) If instructional materials are removed from the list of
approved instructional materials, school districts and open-enrollment
charter schools may not apply the entitlements outlined in TEC,
§48.307 or §48.308, to future purchases or subscriptions of the re-
moved instructional materials.

(e) A school district or an open-enrollment charter school
that selects subscription-based instructional materials from the list
of approved instructional materials approved under TEC, §31.022
and §31.023, may cancel the subscription and subscribe to a new
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instructional material on the list of approved instructional materials
before the end of the state contract period under TEC, §31.026, if:

(1) the district or charter school has used the instructional
material for at least one school year and the Texas Education Agency
(TEA) approves the change based on a written request to TEA by the
district or charter school that specifies the reasons for changing the
instructional material used by the district or charter school; or

(2) the SBOE removes the instructional material to which
the district or charter school is subscribed from the list of approved
instructional materials.

(f) The SBOE shall maintain the list of rejected instructional
materials.

(g) Instructional materials shall be removed from the list of
rejected instructional materials if a publisher submits a revised set of
instructional materials for review through the process required by TEC,
§31.022 and §31.023, and the SBOE places the revised instructional
materials on the list of approved instructional materials.

(h) The SBOE may remove instructional materials from the
list of rejected instructional materials if a publisher submits a revised
set of instructional materials for review through the process required
by TEC, §31.023 and §31.022, and the SBOE takes no action before
the end of the calendar year.

(1) This section applies to instructional materials approved by
the SBOE after January 1, 2024.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2024.

TRD-202404930

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 10, 2024

Proposal publication date: August 2, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 74. CURRICULUM REQUIRE-
MENTS

SUBCHAPTER C. OTHER PROVISIONS
19 TAC §74.27

The State Board of Education (SBOE) adopts an amendment
to §74.27, concerning innovative courses and programs. The
amendment is adopted without changes to the proposed text as
published in the August 2, 2024 issue of the Texas Register (49
TexReg 5618) and will not be republished. The adopted amend-
ment corrects the criteria for innovative courses to be considered
for sunset to align with the language approved by the SBOE in
November 2023.

REASONED JUSTIFICATION: After the SBOE adopted new
rules concerning graduation requirements, the previously ap-
proved experimental courses were phased out as of August 31,
1998. Following the adoption of the Texas Essential Knowledge
and Skills (TEKS), school districts now submit requests for

innovative course approval for courses that do not have TEKS.
The process outlined in §74.27 provides authority for the SBOE
to approve innovative courses. Each year, Texas Education
Agency (TEA) provides the opportunity for school districts and
other entities to submit applications for proposed innovative
courses. TEA staff works with applicants to fine tune their
applications, which are then submitted to the Committee on
Instruction for consideration.

At the June 2023 meeting, the Committee on Instruction dis-
cussed an amendment to §74.27 to add a provision for the sun-
set of innovative courses that meet certain criteria. The board
approved for first reading and filing authorization the proposed
amendment to §74.27 at its August-September 2023 meeting.
At the November 2023 SBOE meeting, the board approved for
second reading and final adoption the proposed amendment to
§74.27, which included as a criterion for consideration for sunset
a provision that a course must have been approved for at least
three years and meet at least one additional criterion. When TEA
staff filed the rule as adopted with the Texas Register, the filing
did not include the provision that a course must have been ap-
proved for at least three years and meet at least one additional
criterion to be considered for sunset. The amendment became
effective February 18, 2024.

In order to correct the error made by TEA, the adopted amend-
ment corrects the criteria for innovative courses to be considered
for sunset to align with the language approved by the SBOE in
November 2023.

The SBOE approved the amendment for first reading and filing
authorization at its June 28, 2024 meeting and for second read-
ing and final adoption at its September 13, 2024 meeting.

In accordance with Texas Education Code, §7.102(f), the SBOE
approved the amendment for adoption by a vote of two-thirds of
its members to specify an effective date earlier than the begin-
ning of the 2025-2026 school year. The earlier effective date will
correct an error prior to the 2025-2026 school year. The effective
date is 20 days after filing as adopted with the Texas Register.

SUMMARY OF COMMENTS AND RESPONSES: The public
comment period on the proposal began August 2, 2024, and
ended at 5:00 p.m. on September 3, 2024. The SBOE also pro-
vided an opportunity for registered oral and written comments at
its September 2024 meeting in accordance with the SBOE board
operating policies and procedures. Following is a summary of
the public comments received and corresponding responses.

Comment. One administrator requested that the State of Texas
Assessments of Academic Readiness (STAAR®) and Texas
English Language Proficiency Assessment System (TELPAS)
requirements be removed from 19 TAC §74.14(b) for emergent
bilingual students to earn a performance acknowledgement in
bilingualism and biliteracy.

Response. This comment is outside the scope of the proposed
rulemaking.

Comment. One administrator expressed support for the pro-
posed amendment to §74.27(a)(9) because it is consistent with
criteria for the sunset of innovative courses that the SBOE ap-
proved at the November 2023 SBOE meeting.

Response. The SBOE agrees and took action to adopt the
amendment to §74.27(a)(9) as proposed.

STATUTORY AUTHORITY. The amendment is adopted under
Texas Education Code, §28.002(f), which authorizes local school
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districts to offer courses in addition to those in the required cur-
riculum for local credit and requires the State Board of Education
to be flexible in approving a course for credit for high school grad-
uation.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §28.002(f).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2024.

TRD-202404931

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 10, 2024

Proposal publication date: August 2, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING SPECIAL EDUCATION
SERVICES

DIVISION 2. CLARIFICATION OF
PROVISIONS IN FEDERAL REGULATIONS

19 TAC §§89.1035, 89.1053, 89.1070

The Texas Education Agency (TEA) adopts amendments to
§8§89.1035, 89.1053, and 89.1070, concerning clarification of
provisions in federal regulations and state law. Section 89.1035
is adopted without changes to the proposed text as published in
the July 19, 2024 issue of the Texas Register (49 TexReg 5242)
and will not be republished. Sections 89.1053 and 89.1070
are adopted with changes to the proposed text as published
in the July 19, 2024 issue of the Texas Register (49 TexReg
5242) and will be republished. The adopted amendment to
§89.1053 implement Senate Bill (SB) 133, 88th Texas Leg-
islature, Regular Session, 2023. The adopted amendments
to §89.1035 and §89.1070 clarify graduation requirements for
students receiving special education and related services as
well as remove outdated language.

REASONED JUSTIFICATION: Section 89.1035 addresses age
ranges for student eligibility for special education and related
services. The adopted amendment updates cross references
and terminology to align with changes adopted in §89.1070.

Section 89.1053 addresses procedures for the use of restraint
and time-out for students receiving special education and re-
lated services. SB 133, 88th Texas Legislature, Regular Ses-
sion, 2023, modified Texas Education Code (TEC), §37.0021,
to prohibit a peace officer or school security personnel from re-
straining or using a chemical irritant spray or Taser on a student
enrolled in Grade 5 or below unless the student poses a seri-
ous risk of harm to the student or another person. The adopted

amendment adds new §89.1053(l) to address the requirements
of SB 133.

Based on public comment, §89.1053(m) was modified at
adoption for clarity to remove the exception clause that was
initially proposed, as the exception of subsection (k) is already
addressed in subsection (m), and the inclusion of subsection (I)
may extend the applicability of the rule farther than what TEC,
§37.0021, intended.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began July 19, 2024, and
ended August 19, 2024, and included public hearings on July 30
and 31, 2024. Following is a summary of the public comments
received and agency responses.

§89.1035, Age Ranges for Student Eligibility

Comment: The Texas School for the Blind and Visually Impaired
(TSBVI) requested an amendment to §89.1035(b) to add that
transition services and instruction in any remaining areas of the
expanded core curriculum (ECC) be provided to students with
visual impairments prior to termination of eligibility.

Response: This comment is outside the scope of rulemaking.
The commenter mentions that part of the rationale behind this
requested change is that sometimes students need more time
in special education to work on certain ECC areas even though
they have met all other graduation requirements and that adult
services are not always equipped to provide the intensity of the
services that are necessary. While TEA can assist with technical
assistance around the issue, the requested change itself is out-
side the scope of rulemaking and will not be made at this time.

§89.1053, Procedures for Use of Restraint and Time-Out

Comment: The Texas Council of Administrators of Special Edu-
cation (TCASE) requested an amendment to §89.1053(m) to in-
clude "school security personnel” in addition to "peace officers"
for alignment.

Response: The agency disagrees. TEA does not have authority
to add this category of personnel to the rule since it is based on
a very specific statutory requirement.

Comment: Disability Rights Texas (DRTx), the Autism Society
of Texas (AST), the Arc of Texas, and Coalition of Texans with
Disabilities (CTD) commented in support of new §89.1053(l) for
incorporating statutory provisions of SB 133, 88th Texas Legis-
lature, Regular Session, 2023, into the rule.

Response: The agency agrees.

Comment: DRTx, AST, CTD, and the Arc of Texas requested
an amendment to §89.1053(b)(2) to remove a reference to me-
chanical devices in the definition of restraint for alignment.

Response: The agency disagrees with making this amendment
at this time but will gather a group of stakeholders to discuss
any changes in this area made by the legislature during the next
legislative session.

Comment: DRTx, AST, CTD, and the Arc of Texas requested
changes to §89.1053(d) to clarify provisions for training with
a goal to prevent and mitigate the utilization rate of restraints
against students with disabilities.

Response: The agency disagrees with making this amendment
at this time but will gather a group of stakeholders to discuss
any changes in this area made by the legislature during the next
legislative session.
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Comment: An individual commented that the proposed amend-
ment to §89.1053 is not consistent with Texas Education Code,
§ 37.0021, in that the proposed rule amendment seems to im-
ply that subsection (I) applies to all peace officers, not just those
employed by a school district or who are not school resource of-
ficers.

Response: The agency agrees and has modified §89.1053(m)
at adoption to remove the exception clause that was initially pro-
posed, as the inclusion of that exception may extend the appli-
cability of the rule farther than what TEC, §37.0021, intended.

Comment: An individual requested guidance from TEA on
whether a peace officer may, pursuant to department policy,
handcuff a student who is at least 10 years old (and in Grade 5
or below) and has been arrested for a criminal offense.

Response: This comment is outside the scope of the proposed
rulemaking, but the agency will consider whether technical as-
sistance such as this is authorized by statute.

Comment: An individual requested an amendment to TEC,
§37.0021, for clarification and alignment.

Response: This comment is outside the scope of the proposed
rulemaking because, as the commenter noted, amendments to
the TEC require action by the Texas Legislature.

§89.1070, Graduation Requirements

Comment: TSBVI requested an amendment to §89.1070 to add
that an admission, review, and dismissal (ARD) committee would
need to determine if a student with a visual impairment has re-
ceived sufficient instruction in the ECC areas or that an adult
service agency is able to meet the individual's needs prior to
terminating a student's eligibility based on graduation. TSBVI
mentioned that sometimes students need more time in special
education to work on certain ECC areas, even though they have
met all other graduation requirements, and that adult services
are not always equipped to provide the intensity of the services
that are necessary.

Response: While TEA can assist with technical assistance
around this issue, the requested change is outside the scope of
the proposed rulemaking.

Comment: An individual commented that the intent of the
requirement for an evaluation under proposed §89.1070(f)(2)
needs to be clarified. The commenter further inquired about
what is expected if an evaluation is less than three years old.

Response: The agency provides the following clarification. This
is not a new requirement, as it has been part of the rule previ-
ously in §89.1070(g). The text closely mirrors the requirement
listed in 34 Code of Federal Regulations (CFR) §300.305(e) re-
garding evaluations before a change in eligibility. The text from
34 CFR §300.305(e) first states that a local education agency
must evaluate a child with a disability before determining the
child is no longer a child with a disability, with the exception that if
a student is graduating under a regular diploma (in the rule text,
this is described under subsection (b)(1)), or if the student is ex-
ceeding age eligibility, an evaluation is not required. Thus, the
rule text in proposed §89.1070(f) mirrors this same concept. In
terms of what the expectation is if an evaluation is less than three
years old, the agency notes that 34 CFR §300.305(e) refers to an
evaluation in accordance with 34 CFR §§300.304-300.311. The
provisions under 34 CFR §§300.304-300.306 include evaluation
procedures, additional requirements for evaluations and reeval-
uations, and determination of eligibility, and §§300.307-300.311

refer to specific learning disability procedures. Note that 34 CFR
§300.305 specifically references the review of existing evalua-
tion data (REED) process that is involved in an initial or a re-eval-
uation.

Comment:  An individual requested an amendment to
§89.1070(h) and (j) to remove the reference to subsection (b)(2)
and an amendment to subsection (b)(2) to restrict a student
from being able to return to high school.

Response: The agency disagrees. The agency notes that the
commenter stated that graduation under §89.1070(b)(2) would
be the same as a general education student utilizing an indi-
vidual graduation committee to graduate. This is not accurate,
as the standards under §89.1070(b)(1) would include that situ-
ation. Subsection (b)(2) refers to the circumstance in which an
ARD committee is determining that satisfactory performance on
end-of-course assessments, beyond what is required for general
education students, is not necessary.

Comment: TCASE requested an amendment to §89.1070(c)(3)
to replace "necessary" with "required" for alignment.

Response: The agency agrees that a change is warranted for
consistency and has revised §89.1070(c)(3) to replace the word
"necessary" with "required."

Comment: An individual questioned why references to the Texas
Administrative Code (TAC) chapters addressing the Texas Es-
sential Knowledge and Skills (TEKS) were proposed for deletion
from §89.1070(b)(3) and stated that we should have the same
expectations for all students.

Response: The agency disagrees that this text was deleted. The
text was moved to reference the authority to modify content and
curriculum expectations in this circumstance, but those modifi-
cations must still be in alignment with the TAC chapters related
to the TEKS.

Comment: TCASE requested an amendment to
§89.1070(b)(3)(C) to add "paid or unpaid" in front of employ-
ment.

Response: The agency disagrees that a change is necessary.
The ARD committee will determine this in accordance with a
student's transition plan, and the agency will abide by the ref-
erences described by the Office of Special Education Programs
when answering postsecondary outcomes for the State Perfor-
mance Plan/Annual Performance Report.

Comment: An individual requested clarification on the proposed
amendment to repeal §89.1070(b)(3)(D) and whether proposed
§89.1070(e) is taking the place of that former subsection.

Response: The agency provides the following clarification. If a
student is unable to reach the credit, curriculum, and assess-
ment requirements (even with the allowed modifications and au-
thority to not require passage on state end-of-course assess-
ments) and the student has reached maximum age eligibility,
§89.1070(e) will apply, regardless of whether the student meets
one of the criteria in §89.1070(b)(3)(A), (B), or (C). Changes to
data collection instructions will be addressed by the agency.

Comment: TCASE requested an amendment to §89.1070(g) to
clarify the requirement for school districts to include written rec-
ommendations from adult service agencies in the summary to
the child "if available."
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Response: The agency disagrees. The text has been in the
rule for several years, and the text already states "if available,"
thereby meeting the same intent as TCASE is requesting.

Comment: An individual commented that proposed
§89.1070(f)(1) and (2) will require a significant amount of
paperwork.

Response: The agency disagrees, as the requirements in
§89.1070(f)(1) and (2) have been in rule for many years and
were relocated from subsection (g). Subsections (f)(1) and (2)
are requirements of the Individuals with Disabilities Education
Act.

Commented: An individual commented that all students who
achieve progress through their individualized education program
and are assessed by state of Texas assessments should be pro-
vided the opportunity to graduate even if it takes them longer.

Response: This comment is outside the scope of rulemaking;
however, the agency provides the following clarification. Stu-
dents are allowed to attend school through age 21 in certain cir-
cumstances, in accordance with §89.1070 and §89.1035.

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code, §28.025, which establishes require-
ments related to high school graduation and academic achieve-
ment records; TEC, §29.001, which requires the agency to de-
velop and modify as necessary a statewide plan for the delivery
of services to children with disabilities that ensures the availabil-
ity of a free appropriate public education to children between the
ages of 3-21; TEC, §29.003, which requires the agency to de-
velop eligibility criteria for students receiving special education
services; TEC, §29.004, which establishes criteria for conducting
a full individual and initial evaluation for a student for purposes of
special education services; TEC, §29.005, which establishes cri-
teria for developing a student's individualized education program
prior to a student enrolling in a special education program; TEC,
§30.081, which establishes the legislative intent concerning re-
gional day schools for the deaf; TEC, §37.0021, which estab-
lishes criteria for the use of confinement, restraint, seclusion, and
time-out; TEC, §37.0023, which establishes criteria for prohib-
ited aversive behavior techniques; TEC, §39.023, which estab-
lishes criteria for the agency to develop criterion-referenced as-
sessment instruments designed to assess essential knowledge
and skills in reading, writing, mathematics, social studies, and
science; TEC, §48.003, which establishes criteria for student el-
igibility to the benefits of the Foundation School Program; TEC,
§48.102, which establishes criteria for school districts to receive
an annual allotment for students in a special education program;
Texas Government Code, §392.002, which establishes the use
of person first respectful language required by the legislature and
the Texas Legislative Council; 34 Code of Federal Regulations
(CFR), §300.8, which defines terms regarding a child with a dis-
ability; 34 CFR, §300.100, which establishes eligibility criteria for
a state to receive assistance; 34 CFR, §300.101, which defines
the requirement for all children residing in the state between the
ages of 3-21 to have a free appropriate public education (FAPE)
available; 34 CFR, §300.102, which establishes criteria for lim-
itation-exception to FAPE for certain ages; 34 CFR, §300.149,
which establishes the state education agency's responsibility for
general supervision; 34 CFR, §300.305, which establishes crite-
ria for additional requirements for evaluations and reevaluations;
34 CFR, §300.306, which establishes criteria for determination
of eligibility; 34 CFR, §300.307, which establishes the criteria
for determining specific learning disabilities; 34 CFR, §300.308,
which establishes criteria for additional group members in deter-

mining whether a child is suspected of having a specific learn-
ing disability as defined in 34 CFR, §300.8; 34 CFR, §300.309,
which establishes criteria for determining the existence of a spe-
cific learning disability; 34 CFR, §300.310, which establishes
criteria for observation to document the child's academic perfor-
mance and behavior in the areas of difficulty; 34 CFR, §300.311,
which establishes criteria for specific documentation for the eli-
gibility determination; 34 CFR, §300.320, which defines the re-
quirements for an individualized education program (IEP); 34
CFR, §300.323, which establishes the timeframe for when IEPs
must be in effect; and 34 CFR, §300.600, which establishes cri-
teria for state monitoring and enforcement.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §§28.025, 29.001, 29.003, 29.004,
29.005, 30.081, 37.0021, 37.0023, 39.023, 48.003, and 48.102;
Texas Government Code, §392.002; and 34 Code of Federal
Regulations, §§300.8, 300.100, 300.101, 300.102, 300.149,
300.305, 300.306, 300.307, 300.308, 300.309, 300.310,
300.311, 300.320, 300.323, and 300.600.

$89.1053.  Procedures for Use of Restraint and Time-Out.

(a) Requirement to implement. In addition to the requirements
of 34 Code of Federal Regulations (CFR), §300.324(a)(2)(i), school
districts and charter schools must implement the provisions of this sec-
tion regarding the use of restraint and time-out. In accordance with the
provisions of Texas Education Code (TEC), §37.0021 (Use of Confine-
ment, Restraint, Seclusion, and Time-Out), it is the policy of the state
to treat with dignity and respect all students, including students with
disabilities who receive special education services under TEC, Chap-
ter 29, Subchapter A.

(b) Definitions.

(1) Emergency means a situation in which a student's be-
havior poses a threat of:

(A) imminent, serious physical harm to the student or
others; or

(B) imminent, serious property destruction.

(2) Restraint means the use of physical force or a mechani-
cal device to significantly restrict the free movement of all or a portion
of the student's body.

(3) Time-out means a behavior management technique in
which, to provide a student with an opportunity to regain self-control,
the student is separated from other students for a limited period in a
setting:

(A) that is not locked; and

(B) from which the exit is not physically blocked by
furniture, a closed door held shut from the outside, or another inanimate
object.

(c) Use of restraint. A school employee, volunteer, or inde-
pendent contractor may use restraint only in an emergency as defined
in subsection (b) of this section and with the following limitations.

(1) Restraint must be limited to the use of such reasonable
force as is necessary to address the emergency.

(2) Restraint must be discontinued at the point at which the
emergency no longer exists.

(3) Restraint must be implemented in such a way as to pro-
tect the health and safety of the student and others.

(4) Restraint must not deprive the student of basic human
necessities.
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(d) Training on use of restraint. Training for school employ-
ees, volunteers, or independent contractors must be provided according
to the following requirements.

(1) A core team of personnel on each campus must be
trained in the use of restraint, and the team must include a campus ad-
ministrator or designee and any general or special education personnel
likely to use restraint.

(2) Personnel called upon to use restraint in an emergency
and who have not received prior training must receive training within
30 school days following the use of restraint.

(3) Training on use of restraint must include prevention and
de-escalation techniques and provide alternatives to the use of restraint.

(4) Al trained personnel must receive instruction in cur-
rent professionally accepted practices and standards regarding behav-
ior management and the use of restraint.

() Documentation and notification on use of restraint. In a
case in which restraint is used, school employees, volunteers, or inde-
pendent contractors must implement the following documentation re-
quirements.

(1) On the day restraint is utilized, the campus administra-
tor or designee must be notified verbally or in writing regarding the use
of restraint.

(2) On the day restraint is utilized, a good faith effort must
be made to verbally notify the parent(s) regarding the use of restraint.

(3) Written notification of the use of restraint must be
placed in the mail or otherwise provided to the parent within one
school day of the use of restraint.

(4) Written documentation regarding the use of restraint
must be placed in the student's special education eligibility folder in
a timely manner so the information is available to the admission, re-
view, and dismissal (ARD) committee when it considers the impact of
the student's behavior on the student's learning and/or the creation or
revision of a behavior improvement plan or a behavioral intervention
plan.

(5) Written notification must be provided to the student's
parent(s) or person standing in parental relation to the student for each
use of restraint, and documentation of each restraint must be placed in
the student's special education eligibility folder. The written notifica-
tion of each restraint must include the following:

(A) name of the student;
(B) name of the individual administering the restraint;

(C) date of the restraint and the time the restraint began
and ended;

(D) location of the restraint;
(E) nature of the restraint;

(F) adescription of the activity in which the student was
engaged immediately preceding the use of restraint;

(G) the behavior of the student that prompted the re-
straint;

(H) the efforts made to de-escalate the situation and any
alternatives to restraint that were attempted;

(I) observation of the student at the end of the restraint;

(J) information documenting parent contact and notifi-
cation; and

(K) one of the following:

(i) ifthe student has a behavior improvement plan or
behavioral intervention plan, whether the behavior improvement plan
or behavioral intervention plan may need to be revised as a result of
the behavior that led to the restraint and, if so, identification of the
staff member responsible for scheduling an ARD committee meeting
to discuss any potential revisions; or

(it)  if the student does not have a behavior improve-
ment plan or a behavioral intervention plan, information on the proce-
dure for the student's parent or person standing in parental relation to
the student to request an ARD committee meeting to discuss the possi-
bility of conducting a functional behavioral assessment of the student
and developing a plan for the student.

(f) Clarification regarding restraint. The provisions adopted
under this section do not apply to the use of physical force or a me-
chanical device that does not significantly restrict the free movement
of all or a portion of the student's body. Restraint that involves signif-
icant restriction as referenced in subsection (b)(2) of this section does
not include:

(1) physical contact or appropriately prescribed adaptive
equipment to promote normative body positioning and/or physical
functioning;

(2) limited physical contact with a student to promote
safety (e.g., holding a student's hand), prevent a potentially harmful
action (e.g., running into the street), teach a skill, redirect attention,
provide guidance to a location, or provide comfort;

(3) limited physical contact or appropriately prescribed
adaptive equipment to prevent a student from engaging in ongoing,
repetitive self-injurious behaviors, with the expectation that instruction
will be reflected in the individualized education program (IEP) as
required by 34 CFR, §300.324(a)(2)(i), to promote student learning
and reduce and/or prevent the need for ongoing intervention; or

(4) seatbelts and other safety equipment used to secure stu-
dents during transportation.

(g) Use of time-out. A school employee, volunteer, or inde-
pendent contractor may use time-out in accordance with subsection
(b)(3) of this section with the following limitations.

(1) Physical force or threat of physical force must not be
used to place a student in time-out.

(2) Time-out may only be used in conjunction with an array
of positive behavior intervention strategies and techniques and must be
included in the student's IEP and/or behavior improvement plan or be-
havioral intervention plan if it is utilized on a recurrent basis to increase
or decrease a targeted behavior.

(3) Use of time-out must not be implemented in a fashion
that precludes the ability of the student to be involved in and progress
in the general curriculum and advance appropriately toward attaining
the annual goals specified in the student's IEP.

(h) Training on use of time-out. Training for school employ-
ees, volunteers, or independent contractors must be provided according
to the following requirements.

(1) General or special education personnel who implement
time-out based on requirements established in a student's IEP and/or
behavior improvement plan or behavioral intervention plan must be
trained in the use of time-out.

(2) Newly-identified personnel called upon to implement
time-out based on requirements established in a student's IEP and/or
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behavior improvement plan or behavioral intervention plan must re-
ceive training in the use of time-out within 30 school days of being
assigned the responsibility for implementing time-out.

(3) Training on the use of time-out must be provided as part
of a program which addresses a full continuum of positive behavioral
intervention strategies and must address the impact of time-out on the
ability of the student to be involved in and progress in the general cur-
riculum and advance appropriately toward attaining the annual goals
specified in the student's IEP.

(4) All trained personnel must receive instruction in cur-
rent professionally accepted practices and standards regarding behav-
ior management and the use of time-out.

(i) Documentation on use of time-out. Necessary documenta-
tion or data collection regarding the use of time-out, if any, must be
addressed in the IEP and/or behavior improvement plan or behavioral
intervention plan. If a student has a behavior improvement plan or
behavioral intervention plan, the school district must document each
use of time-out prompted by a behavior of the student specified in the
student's behavior improvement plan or behavioral intervention plan,
including a description of the behavior that prompted the time-out. The
ARD committee must use any collected data to judge the effectiveness
of the intervention and provide a basis for making determinations re-
garding its continued use.

(G) Student safety. Any behavior management technique
and/or discipline management practice must be implemented in such
a way as to protect the health and safety of the student and others. No
discipline management practice may be calculated to inflict injury,
cause harm, demean, or deprive the student of basic human necessities.

(k) Data reporting. With the exception of actions covered by
subsection (f) of this section, data regarding the use of restraint must
be electronically reported to the Texas Education Agency (TEA) in
accordance with reporting standards specified by TEA.

(I) Restrictions on peace officers and security personnel. In
accordance with TEC, §37.0021(j), a peace officer performing law en-
forcement duties or school security personnel performing security-re-
lated duties on school property or at a school-sponsored or school-re-
lated activity must not restrain or use a chemical irritant spray or Taser
on a student enrolled in Grade 5 or below, unless the student poses a
serious risk of harm to the student or another person.

(m) Provisions applicable to peace officers. The provisions
adopted under this section apply to a peace officer only if the peace of-
ficer is employed or commissioned by the school district or provides, as
a school resource officer, a regular police presence on a school district
campus under a memorandum of understanding between the school dis-
trict and a local law enforcement agency, except that the data report-
ing requirements in subsection (k) of this section apply to the use of
restraint by any peace officer performing law enforcement duties on
school property or during a school-sponsored or school-related activ-
ity.

(n) The provisions adopted under this section do not apply to:

(1) juvenile probation, detention, or corrections personnel;
or

(2) an educational services provider with whom a student
is placed by a judicial authority, unless the services are provided in an
educational program of a school district.

$89.1070. Graduation Requirements.

(a) Graduation under subsection (b)(1) of this section or reach-
ing maximum age eligibility described by §89.1035 of this title (relat-
ing to Age Ranges for Student Eligibility) terminates a student's eligi-

bility for special education services under this subchapter and Part B
of the Individuals with Disabilities Education Act and entitlement to
the benefits of the Foundation School Program, as provided in Texas
Education Code (TEC), §48.003(a).

(b) A student who receives special education services may
graduate and be awarded a diploma if the student meets one of the
following conditions.

(1) The student has demonstrated mastery of the required
state standards (or district standards if greater) in Chapters 110-117,
126-128, and 130 of this title; satisfactorily completed credit require-
ments for graduation under the Foundation High School Program speci-
fied in §74.12 of this title (relating to Foundation High School Program)
applicable to students in general education; and demonstrated satisfac-
tory performance as established for students in general education in
TEC, Chapters 28 and 39, on the required end-of-course assessment
instruments, which could include meeting the requirements of subsec-
tion (d) of this section.

(2) The student has demonstrated mastery of the required
state standards (or district standards if greater) in Chapters 110-117,
126-128, and 130 of this title; the student has satisfactorily completed
credit requirements for graduation under the Foundation High School
Program specified in §74.12 of this title applicable to students in
general education; and the student's admission, review, and dismissal
(ARD) committee has determined that satisfactory performance,
beyond what would otherwise be required in subsections (b)(1) and (d)
of this section, on the required end-of-course assessment instruments
is not required for graduation.

(3) The student has satisfactorily completed credit require-
ments for graduation under the Foundation High School Program spec-
ified in §74.12 of this title through courses, one or more of which con-
tain modified curriculum that is aligned to the standards applicable to
students in general education; demonstrated mastery of the required
state standards (or district standards if greater) in Chapters 110-117,
126-128, and 130 of this title in accordance with modified content and
curriculum expectations established in the student's individualized ed-
ucation program (IEP); and demonstrated satisfactory performance on
the required end-of-course assessment instruments, unless the student's
ARD committee has determined that satisfactory performance on the
required end-of-course assessment instruments is not required for grad-
uation. The student must also successfully complete the student's IEP
and meet one of the following conditions:

(A) consistent with the IEP, the student has obtained
full-time employment, based on the student's abilities and local em-
ployment opportunities, in addition to mastering sufficient self-help
skills to enable the student to maintain the employment without direct
and ongoing educational support of the local school district;

(B) consistent with the IEP, the student has demon-
strated mastery of specific employability skills and self-help skills that
do not require direct ongoing educational support of the local school
district; or

(C) the student has access to services or other supports
that are not within the legal responsibility of public education, includ-
ing employment or postsecondary education established through tran-
sition planning.

(c) A student receiving special education services may earn an
endorsement under §74.13 of this title (relating to Endorsements) if the
student:

(1) satisfactorily completes the requirements for gradua-
tion under the Foundation High School Program specified in §74.12
of this title as well as the additional credit requirements in mathemat-
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ics, science, and elective courses as specified in §74.13(e) of this title
with or without modified curriculum;

(2) satisfactorily completes the courses required for the en-
dorsement under §74.13(f) of this title without any modified curriculum
or with modification of the curriculum, provided that the curriculum, as
modified, is sufficiently rigorous as determined by the student's ARD
committee; and

(3) performs satisfactorily as established in TEC, Chapter
39, on the required end-of-course assessment instruments unless the
student's ARD committee determines that satisfactory performance is
not required.

(d) A student receiving special education services classified
in Grade 11 or 12 who has taken each of the state assessments re-
quired by Chapter 101, Subchapter CC, of this title (relating to Com-
missioner's Rules Concerning Implementation of the Academic Con-
tent Areas Testing Program) or Subchapter DD of this title (relating to
Commissioner's Rules Concerning Substitute Assessments for Gradu-
ation) but failed to achieve satisfactory performance on no more than
two of the assessments is eligible to receive a diploma under subsection
(b)(1) of this section.

(e) A student who has reached maximum age eligibility in ac-
cordance with §89.1035 of this title without meeting the credit, cur-
riculum, and assessment requirements specified in subsection (b) of
this section is not eligible to receive a diploma but may receive a cer-
tificate of attendance as described in TEC, §28.025(f).

(f) A summary of academic achievement and functional per-
formance must be provided prior to exit from public school for students
who meet one of the following conditions:

(1) a student who has met requirements for graduation
specified by subsection (b)(1) of this section or who has exceeded the
maximum age eligibility as described by §89.1035 of this title; or

(2) a student who has met requirements for graduation
specified in subsection (b)(2) or (b)(3)(A), (B), or (C) of this sec-
tion. Additionally, a student meeting this condition is entitled to an
evaluation as described in 34 Code of Federal Regulations (CFR),
§300.305(e)(1).

(g) The summary of performance described by subsection (f)
of this section must include recommendations on how to assist the stu-
dent in meeting the student's postsecondary goals, as required by 34
CFR, §300.305(e)(3). This summary must also consider, as appropri-
ate, the views of the parent and student and written recommendations
from adult service agencies on how to assist the student in meeting
postsecondary goals.

(h) Students who meet graduation requirements under subsec-
tion (b)(2) or (b)(3)(A), (B), or (C) of this section and who will con-
tinue enrollment in public school to receive special education services
aligned to their transition plan will be provided the summary of perfor-
mance described in subsections (f) and (g) of this section upon exit from
the public school system. These students are entitled to participate in
commencement ceremonies and receive a certificate of attendance after
completing four years of high school, as specified by TEC, §28.025(f).

(i) Employability and self-help skills referenced under subsec-
tion (b)(3) of this section are those skills directly related to the prepa-
ration of students for employment, including general skills necessary
to obtain or retain employment.

(j) For students who graduate and receive a diploma according
to subsections (b)(2) or (b)(3)(A), (B), or (C) of this section, the ARD
committee must determine needed special education services upon the

request of the student or parent to resume services, as long as the stu-
dent meets the age eligibility requirements.

(k) For purposes of this section, modified curriculum and mod-
ified content refer to any reduction of the amount or complexity of the
required knowledge and skills in Chapters 110-117, 126-128, and 130
of this title. Substitutions that are specifically authorized in statute or
rule must not be considered modified curriculum or modified content.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 18,
2024.

TRD-202404911

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 7, 2024

Proposal publication date: July 19, 2024

For further information, please call: (512) 475-1497
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DIVISION 7. DISPUTE RESOLUTION
19 TAC §89.1196, §89.1197

The Texas Education Agency (TEA) adopts amendments to
§89.1196 and §89.1197, concerning special education services
dispute resolution. The amendments are adopted with changes
to the proposed text as published in the July 26, 2024, issue of
the Texas Register (49 TexReg 5482) and will be republished.
The adopted amendments clarify procedures for individualized
education program (IEP) facilitation and add language allowing
TEA to delegate certain duties and responsibilities.

REASONED JUSTIFICATION: Section 89.1196 addresses the
requirement in Texas Education Code, §29.019, to develop rules
associated with IEP facilitation that public education agencies
may choose to use as an alternative dispute resolution method.
The amendment to subsection (a) describes the purpose of IEP
facilitation and changes the term "trained" to "qualified" in the
description of facilitators who assist admission, review, and dis-
missal (ARD) committees.

Based on public comment, the agency has clarified in subsection
(c) that the subsection is referring to qualified facilitators.

Section 89.1197 addresses procedures for state IEP facilitation
when the ARD committee is in dispute with a parent of a stu-
dent with a disability. New subsection (b) clarifies that TEA may
delegate duties and responsibilities to an education service cen-
ter (ESC) to maximize efficiency. Subsections are re-lettered
throughout the rule as a result of this addition. Deletion of sub-
section (e)(6), re-lettered as subsection (f)(6), removes language
prohibiting the use of IEP facilitation if the issue in dispute is part
of a special education complaint, as the agency has determined
that facilitation may actually be helpful in resolving these situa-
tions.

Based on public comment, the agency has modified subsection
(f)(3) to reference that the request for facilitation must be re-
ceived by TEA within 10 calendar days of the ARD committee
meeting that ended in disagreement, rather than be filed within
10 calendar days.
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Based on public comment, the agency has deleted provisions
that would have prohibited the use of the state IEP facilitation
when the dispute was related to a manifestation determination
or determination of alternative educational setting, or when the
parties were involved in mediation.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began July 26, 2024, and
ended August 26, 2024, and included public hearings on August
21 and 22, 2024. Following is a summary of the public comments
received and agency responses.

§89.1196, Individualized Education Program Facilitation

Comment: An individual requested clarification on the applica-
tion process and the legal criteria for being an IEP facilitator.

Response: This comment is outside the scope of rulemaking, as
§89.1196 is about districts providing IEP facilitation, not TEA.

Comment: An individual commented in support of the role of a
facilitator but asked that it be mandatory for a school district to
honor the request for IEP facilitation from a parent.

Response: The agency disagrees; this would require a statutory
change.

Comment: The Texas Council of Administrators of Special Ed-
ucation (TCASE) requested an amendment to subsection (c) to
add "qualified" in front of facilitator before describing the mini-
mum requirements.

Response: The agency agrees that clarification may be help-
ful and has updated §89.1196(c) at adoption to use the phrase
"qualified facilitator."

§89.1197, State Individualized Education Program Facilitation

Comment: An individual requested an amendment to subsection
(f) to state that the request for IEP facilitation must be received
by TEA within 10 calendar days.

Response: The agency agrees that the clarification would be
helpful and has modified §89.1197(f) at adoption to state that
that the request for facilitation must be received by TEA within
10 calendar days of the ARD committee meeting that ended in
disagreement, rather than be filed within 10 calendar days.

Comment: Five individuals and TCASE disagreed and/or re-
quested clarification on the proposed amendment to subsec-
tion (b) allowing ESCs as designated IEP facilitators. The com-
menters stated concerns with limited staffing, rapport with school
districts, and ESCs being non-regulatory educational facilities.

Response: The agency disagrees and provides the following
clarification. The amendmentin §89.1197(b) does not allow ESC
staff to serve as facilitators. It specifically refers to the TEA's du-
ties and specifies that TEA may delegate its duties to an ESC.
Subsection (b) specifically states that, where TEA is listed in
subsections §89.1197(c)-(p), TEA could delegate that duty to an
ESC where not otherwise prohibited by law.

Comment: An individual commented that subsections (f)(4) and
(5), which state that IEP facilitation would not being available if a
dispute is related to a manifestation determination or interim al-
ternative educational setting, or when the parties are involved in
mediation, should be deleted, as these are not mandatory pro-
hibitions by law and hinder accessibility of the program.

Response: The agency agrees and has deleted §89.1197(f)(4)
and (5) at adoption.

Comment: TCASE commented in support of the proposed
amendment to subsection (f)(6).

Response: The agency agrees.

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code (TEC), §29.001, which requires the
agency to develop and modify as necessary a statewide plan for
the delivery of services to children with disabilities that ensures
the availability of a free appropriate public education to children
between the ages of 3-21; TEC, §29.019, which establishes IEP
facilitation as an alternative dispute resolution method that dis-
tricts may choose to use; and TEC, §29.020, which establishes
the state's IEP facilitation project.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §§29.001, 29.019, and 29.020.

§89.1196.  Individualized Education Program Facilitation.

(a) For the purpose of this section and Texas Education Code,
§29.019, individualized education program (IEP) facilitation refers to
a method of alternative dispute resolution that may be used to avoid a
potential dispute between a public education agency and a parent of a
student with a disability. IEP facilitation involves the use of a qualified
facilitator to assist an admission, review, and dismissal (ARD) commit-
tee in developing an IEP for a student with a disability. The facilitator
uses facilitation techniques to help the committee members communi-
cate and collaborate effectively. While public education agencies are
not required to offer IEP facilitation as an alternative dispute resolution
method, the Texas Education Agency (TEA) encourages the use of IEP
facilitation as described in this section.

(b) A public education agency is not prohibited from incorpo-
rating elements of IEP facilitation into ARD committee meetings that
are conducted without the assistance of a facilitator as described in this
section. For example, a public education agency may provide training
on communication skills, conflict management, or meeting effective-
ness to individuals who participate in ARD committee meetings to en-
hance collaboration and efficiency in those meetings.

(c) A public education agency that chooses to offer IEP facil-
itation under this section may determine whether to use independent
contractors, employees, or other qualified individuals as facilitators.
At a minimum, an individual who serves as a qualified facilitator must:

(1) have demonstrated knowledge of federal and state re-
quirements relating to the provision of special education and related
services to students with disabilities;

(2) have demonstrated knowledge of and experience with
the ARD committee meeting process;

(3) have completed 18 hours of training in IEP facilitation,
consensus building, and/or conflict resolution; and

(4) complete continuing education as determined by the
public education agency.

(d) A public education agency that chooses to offer IEP facil-
itation under this section must ensure that:

(1) participation is voluntary on the part of the parties;
(2) the facilitation is provided at no cost to parents; and

(3) the process is not used to deny or delay the right to pur-
sue a special education complaint, mediation, or a due process hearing
in accordance with Part B of the Individuals with Disabilities Educa-
tion Act (IDEA) and this division.
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(e) A public education agency that chooses to offer IEP facili-
tation under this section must develop written policies and procedures
that include:

(1) the procedures for requesting facilitation;

(2) facilitator qualifications, including whether facilitators
are independent contractors, employees, or other qualified individuals;

(3) the process for assigning a facilitator;

(4) the continuing education requirements for facilitators;
and

(5) amethod for evaluating the effectiveness of the facili-
tation services and the individual facilitators.

(f) A public education agency that chooses to offer IEP facili-
tation under this section must provide parents with information about
the process, including a description of the procedures for requesting
IEP facilitation and information related to facilitator qualifications.
This information must be included when a copy of the procedural
safeguards notice under 34 Code of Federal Regulations (CFR),
§300.504 is provided to parents, although this information may be
provided as a separate document and may be provided in a written or
electronic format.

(g) A facilitator under this section must not be a member of the
student's ARD committee, must not have any decision-making author-
ity over the committee, and must remain impartial to the topics under
discussion. The facilitator must assist with the overall organization and
conduct of the ARD committee meeting by:

(1) assisting the committee in establishing an agenda and
setting the time allotted for the meeting;

(2) assisting the committee in establishing a set of guide-
lines for the meeting;

(3) guiding the discussion and keeping the focus on devel-
oping a mutually agreed upon IEP for the student;

(4) ensuring that each committee member has an opportu-
nity to participate;

(5) helping to resolve disagreements that arise; and

(6) helping to keep the ARD committee on task so that the
meeting purposes can be accomplished within the time allotted for the
meeting.

(h) Promptly after being assigned to facilitate an ARD com-
mittee meeting, or within a timeline established under the public edu-
cation agency's procedures, the facilitator must contact the parents and
public education agency representative to clarify the issues, gather nec-
essary information, and explain the IEP facilitation process.

(1) A public education agency that chooses to offer IEP facili-
tation under this section must ensure that facilitators protect the confi-
dentiality of personally identifiable information about the student and
comply with the requirements in the Family Educational Rights and
Privacy Act regulations, 34 CFR, Part 99, relating to the disclosure
and redisclosure of personally identifiable information from a student's
education record.

(j) TEA will develop information regarding IEP facilitation as
an alternative dispute resolution method, and such information will be
available upon request from TEA and on the TEA website.

$89.1197.  State Individualized Education Program Facilitation.

(a) In accordance with Texas Education Code, §29.020, the
Texas Education Agency (TEA) will establish a program that provides
independent individualized education program (IEP) facilitators.

(b) For purposes of this section, where TEA is referenced in
subsections (c)-(p) of this section and where not otherwise prohibited
by law, TEA may delegate duties and responsibilities to an education
service center (ESC) when it is determined to be the most efficient way
to implement the program.

(c) For the purpose of this section, IEP facilitation has the
same general meaning as described in §89.1196(a) of this title (relating
to Individualized Education Program Facilitation), except that state [EP
facilitation is used when the admission, review, and dismissal (ARD)
committee is in dispute about decisions relating to the provision of a
free and appropriate public education to a student with a disability and
the facilitator is an independent facilitator provided by TEA.

(d) A request for IEP facilitation under this section must be
filed by completing a form developed by TEA that is available upon
request from TEA and on the TEA website. The form must be filed
with TEA by one of the parties by electronic mail, mail, hand-delivery,
or facsimile.

(e) IEP facilitation under this section must be voluntary on the
part of the parties and provided at no cost to the parties.

(f) In order for TEA to provide an independent facilitator, the
following conditions must be met.

(1) The required form must be completed and signed by
both parties.

(2) The dispute must relate to an ARD committee meeting
in which mutual agreement about one or more of the required elements
of the IEP was not reached and the parties have agreed to recess and
reconvene the meeting in accordance with §89.1055(o) of this title (re-
lating to Individualized Education Program).

(3) The request for IEP facilitation must be received by
TEA within 10 calendar days of the ARD committee meeting that
ended in disagreement, and a facilitator must be available on the date
set for reconvening the meeting.

(4) The same parties must not have participated in IEP fa-
cilitation concerning the same student under this section within the
same school year of the filing of the current request for IEP facilita-
tion.

(g) Within five business days of receipt of a request for an [EP
facilitation under this section, TEA will determine whether the condi-
tions in subsections (d)-(f) of this section have been met and will notify
the parties of its determination and the assignment of the independent
facilitator, if applicable.

(h) Notwithstanding subsections (c)-(f) of this section, if a spe-
cial education due process hearing or complaint decision requires a
public education agency to provide an independent facilitator to assist
with an ARD committee meeting, the public education agency may
request that TEA assign an independent facilitator. Within five busi-
ness days of receipt of a written request for IEP facilitation under this
subsection, TEA will notify the parties of its decision to assign or not
assign an independent facilitator. If TEA declines the request to assign
an independent facilitator, the public education agency must provide
an independent facilitator at its own expense.

(i) TEA's decision not to provide an independent facilitator is
final and not subject to review or appeal.

() The independent facilitator assignment may be made based
on a combination of factors, including, but not limited to, geographic
location and availability. Once assigned, the independent facilitator
must promptly contact the parties to clarify the issues, gather necessary
information, and explain the IEP facilitation process.
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(k) TEA will use a competitive solicitation method to seek in-
dependent facilitation services, and the contracts with independent fa-
cilitators will be developed and managed in accordance with TEA's
contracting practices and procedures.

(1) Ataminimum, an individual who serves as an independent
facilitator under this section:

(1) must have demonstrated knowledge of federal and state
requirements relating to the provision of special education and related
services to students with disabilities;

(2) must have demonstrated knowledge of and experience
with the ARD committee meeting process;

(3) must have completed 18 hours or more of training in
IEP facilitation, consensus building, and/or conflict resolution as spec-
ified in TEA's competitive solicitation;

(4) must complete continuing education as determined by
TEA;

s

(5) may notbe an employee of TEA or the public education
agency that the student attends; and

(6) may not have a personal or professional interest that
conflicts with his or her impartiality.

(m) An individual is not an employee of TEA solely because
the individual is paid by TEA to serve as an independent facilitator.

(n) Anindependent facilitator must not be a member of the stu-
dent's ARD committee, must not have any decision-making authority,
and must remain impartial to the topics under discussion. The indepen-
dent facilitator must assist with the overall organization and conduct of
the ARD committee meeting by:

(1) assisting the committee in establishing an agenda and
setting the time allotted for the meeting;

(2) assisting the committee in establishing a set of guide-
lines for the meeting;

(3) guiding the discussion and keeping the focus on devel-
oping a mutually agreed upon IEP for the student;

(4) ensuring that each committee member has an opportu-
nity to participate;

(5) helping to resolve disagreements that arise; and

(6) helping to keep the ARD committee on task so that the
meeting purposes can be accomplished within the time allotted for the
meeting.

(0) An independent facilitator must protect the confidential-
ity of personally identifiable information about the student and comply
with the requirements in the Family Educational Rights and Privacy
Act regulations, 34 CFR, Part 99, relating to the disclosure and redis-
closure of personally identifiable information from a student's educa-
tion record.

(p) TEA will develop surveys to evaluate the IEP facilitation
program and the independent facilitators and will request that parties
who participate in the program complete the surveys.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
Filed with the Office of the Secretary of State on October 16,
2024.

TRD-202404868

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 21, 2024

Proposal publication date: July 26, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 103. HEALTH AND SAFETY
SUBCHAPTER BB. COMMISSIONER’S
RULES CONCERNING GENERAL PROVISIONS
FOR HEALTH AND SAFETY

19 TAC §103.1103

The Texas Education Agency adopts new §103.1103, concern-
ing opioid antagonist medication requirements in schools. The
new section is adopted without changes to the proposed text as
published in the April 19, 2024 issue of the Texas Register (49
TexReg 2380) and will not be republished. The new section im-
plements Senate Bill (SB) 629, 88th Texas Legislature, Regular
Session, 2023, and adopts by reference the rules of the exec-
utive commissioner of the Texas Health and Human Services
Commission.

REASONED JUSTIFICATION: SB 629, 88th Texas Legislature,
Regular Session, 2023, established that each school district
adopt and implement a policy regarding the maintenance, ad-
ministration, and disposal of opioid antagonists at each campus
in the district that serves students in Grades 6-12. Districts
may adopt and implement such a policy at each campus in the
district, including campuses serving students in a grade level
below Grade 6. An open-enrollment charter school or private
school may adopt and implement a policy regarding the main-
tenance, administration, and disposal of opioid antagonists. If
a school adopts a policy, the school is permitted to apply the
policy only at campuses serving students in Grades 6-12 or at
each campus, including campuses serving students in a grade
level below Grade 6.

The executive commissioner of the Health and Human Services
Commission must, in consultation with the commissioner of ed-
ucation, adopt rules regarding the maintenance, administration,
and disposal of opioid antagonists at a school campus subject to
a policy. The rules must establish the process for checking the
inventory of opioid antagonists at regular intervals for expiration
and replacement and include the amount of training required for
school personnel and school volunteers to administer an opioid
antagonist.

Schools with a policy on the administration of opioid antagonists
must be required to report certain information no later than the
tenth business day after the date a school personnel member or
a school volunteer administers an opioid antagonist.

Each school district, open-enroliment charter school, and private
school that adopts a policy regarding the maintenance, admin-
istration, and disposal of opioid antagonists is responsible for
training school personnel and school volunteers in the adminis-
tration of an opioid antagonist. Training must include informa-
tion on recognizing the signs and symptoms of an opioid-related
drug overdose; administering an opioid antagonist; implement-
ing emergency procedures, if necessary, after administering an
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opioid antagonist; and properly disposing of used or expired opi-
oid antagonists. Training must be provided in a formal train-
ing session or through online education. Each school district,
open-enrolliment charter school, or private school that adopts a
policy must maintain records on the required training.

The commissioner of education and the executive commissioner
of the Health and Human Services Commission must jointly
adopt rules necessary to implement Texas Education Code
(TEC), Chapter 38, Subchapter E-1. The new rule, therefore,
adopts by reference the rules of the executive commissioner of
the Texas Health and Human Services Commission implement-
ing the provisions of TEC, §38.222.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began April 19, 2024,
and ended May 20, 2024. No public comments were received.

STATUTORY AUTHORITY. The new section is adopted under
Texas Education Code (TEC), §38.222, as added by Senate Bill
(SB) 629, 88th Texas Legislature, Regular Session, 2023, which
requires each school district to adopt and implement a policy
regarding the maintenance, administration, and disposal of opi-
oid antagonists at each campus that serves students in Grades
6-12 and allows each school district to adopt and implement
the policy at each campus in the district that serves students
in a grade level below Grade 6. The statute also allows each
open-enrollment charter school or private school to adopt and
implement a policy regarding the maintenance, administration,
and disposal of opioid antagonists at each campus; and TEC,
§38.228, as added by SB 629, 88th Texas Legislature, Regu-
lar Session, 2023, requires the commissioner of education and
the executive commissioner of the Health and Human Services
Commission to jointly adopt rules regarding the maintenance,
administration, and disposal of opioid antagonists.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §38.222 and §38.228, as added
by Senate Bill 629, 88th Texas Legislature, Regular Session,
2023.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
Filed with the Office of the Secretary of State on October 16,
2024.

TRD-202404869

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 15, 2024

Proposal publication date: April 19, 2024

For further information, please call: (512) 475-1497

L4 ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION

The commissioner of insurance adopts amendments to 28 TAC
§§7.1901, 7.1902, and 7.1904 - 7.1915. The commissioner also
adopts new §7.1916 and §7.1917. The new and amended sec-
tions concern licensing requirements for multiple employer wel-
fare arrangements (MEWAs). The commissioner also adopts the
repeal of §7.1903.

Sections 7.1901, 7.1908, 7.1909, 7.1911, and 7.1913 - 7.1916
and the repeal of 7.1903 are adopted without changes to the
proposed text published in the May 3, 2024, issue of the Texas
Register (49 TexReg 2968). These sections will not be repub-
lished. Sections 7.1902, 7.1904 - 7.1907, 7.1910, and 7.1912
are adopted with changes to the proposed text. These sec-
tions were revised in response to public comments. TDI revised
§7.1917 to clarify that the entire section applies only to a MEWA
that offers or seeks to offer a comprehensive health benefit plan.
These sections will be republished.

REASONED JUSTIFICATION. Amendments to §§7.1901,
7.1902, and 7.1904 - 7.1915, and new §7.1916 and §7.1917 are
necessary to implement House Bill 290, 88th Legislature, 2023,
and Insurance Code Chapter 846. Insurance Code §846.0035
as added by HB 290 creates a new path for MEWAs. The path
treats a MEWA, under certain conditions and as determined by
the commissioner, as though it were an insurer, the individuals
covered as though they were insured, and the benefits provided
as though through an insurance policy.

Under new Insurance Code §846.0035, all new MEWAs that ap-
ply for an initial certificate of authority on or after January 1, 2024,
and existing MEWAs that elect to comply with the new section
are subject to the new provisions.

New Insurance Code §846.0035(b) and (c) outline the Insurance
Code provisions a MEWA is subject to when it:

- provides a comprehensive health benefit plan, as determined
by the commissioner; or

- provides a comprehensive health benefit plan that is structured
in the manner of a preferred provider benefit plan (PPO) or an
exclusive provider benefit plan (EPO) as defined in Insurance
Code §1301.001, as determined by the commissioner.

The new and amended sections clarify which plans or cover-
ages constitute a "comprehensive health benefit plan" for the
purposes of Insurance Code §846.0035(b) and what information
a MEWA must provide to TDI to demonstrate compliance when
the MEWA will provide a comprehensive health benefit plan un-
der Insurance Code §846.0035. A MEWA that provides a com-
prehensive health benefit plan that is structured in the manner of
a PPO or EPO must comply with the requirements in Insurance
Code Chapters 1301 and 1467, and the rules that implement
those provisions.

HB 290 also requires a MEWA that applies for a certificate of
authority to demonstrate, as determined by the commissioner,
that the arrangement is in compliance with all applicable fed-
eral and state laws. HB 290 expands who may organize and
participate in a MEWA under Insurance Code Chapter 846, in-
cluding permitting the MEWA to be organized on the basis of
employer location rather than industry, permitting a MEWA un-
der certain circumstances when it has been in existence for at
least two years, and permitting working owner members in the
MEWA. These HB 290 provisions providing flexibility are some-
what similar to a federal rule on association health plans (AHPs)
that was adopted in 2018 at 29 CFR §2510.3-5 but was repealed
soon after the TDI rule was proposed. See 89 Federal Register
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34127 (April 30, 2024). Because of that repeal, it will be more
difficult for a MEWA licensed under the HB 290 flexibility provi-
sions to be able to demonstrate federal compliance.

Under current federal law, following the repeal of the 2018
federal AHP rule, a MEWA that does not qualify as a bona fide
employer association plan is not considered a single group
employee welfare benefit plan under the Employee Retirement
Income Security Act of 1974 (ERISA) (29 United States Code
§1001 et seq.). If the MEWA is not considered a single group
employee welfare benefit plan under ERISA, each participating
employer will be seen as sponsoring its own employee welfare
benefit plan. The MEWA must demonstrate that each plan
meets federal requirements for individual, small, or large group
health benefit plans, as applicable. The previous requirement
in §7.1904 allowed a statement by the applicant certifying com-
pliance. The adopted sections clarify the minimum information
required when a MEWA seeks to demonstrate compliance
with federal law. TDI will review the submitted information to
determine whether the MEWA has sufficiently demonstrated
compliance with state and federal law.

In addition to the new and amended sections that implement
HB 290, the rule also removes the requirement that MEWAs
file the specific forms adopted by reference in §7.1903. Sec-
tion 7.1903 is repealed because the elements of the forms are
integrated into amendments to §§7.1904, 7.1906, and 7.1912.
The previously adopted forms will remain on TDI's website at
www.tdi.texas.gov/forms for use as a reference and resource for
compliance. MEWAs must provide the required information un-
der Insurance Code Chapter 846 and 28 TAC Chapter 7, Sub-
chapter S, and may continue--but are not required--to use the
TDI forms for compliance.

Nonsubstantive amendments are adopted to reflect current
agency drafting style and plain language preferences, including
(1) updating statutory references to reflect Insurance Code
recodification; (2) adding or amending Insurance Code sec-
tion titles and citations; (3) updating TDI contact information,
including website addresses; and (4) correcting and revising
punctuation, capitalization, and grammar.

Specifically, amendments to multiple sections include the re-
placement of "which" with "that," "prior to" with "before," "shall"
with "must" or another context-appropriate word, and "multi-
ple-employer welfare arrangement" with "multiple employer
welfare arrangement” or "MEWA" for consistency with usage in
the Insurance Code. These amendments, along with other non-
substantive amendments discussed in the following paragraphs,
reflect current agency drafting style, adhere to plain-language
practices, and promote consistency in TDI rule text.

The repeal of §7.1903 is necessary to implement Insurance
Code Chapter 846, Subchapters B and D. The repeal removes
the forms that were previously adopted by reference for use in
the regulation of MEWAs and integrates the required information
into rule text, as discussed in a previous paragraph.

TDI received comments on an informal working draft that re-
quested input on specific implementation questions. TDI posted
the draft on its website on August 22, 2023, and considered
those comments when drafting the proposal.

Descriptions of the sections' adopted amendments and repeal
follow.

Section 7.1901. The amendments to §7.1901 replace "these
sections apply" with "this subchapter applies," "these sections

do" with "this subchapter does," and "Chapter 3, Subchapter |,
concerning the licensing and regulation of such arrangements"
with "Chapter 846, concerning Multiple Employer Welfare Ar-
rangements." Other amendments to punctuation and grammar
are adopted for consistency with agency drafting style and plain
language preferences.

Nonsubstantive amendments also restructure subsection (b)
and amend punctuation to create two separate paragraphs for
plain language and ease of reading.

Section 7.1902. The amendments to §7.1902 reflect the enact-
ment of HB 290 by adding a definition of "comprehensive health
benefit plan." A comprehensive health benefit plan is defined as
any health benefit plan that provides benefits for medical or sur-
gical expenses incurred as a result of a health condition, acci-
dent, or sickness. The definition specifies which plans or cov-
erage do not constitute comprehensive health benefit plans for
the purposes of HB 290 and is based on exclusions in Insurance
Code §846.001(3).

The amendments also define "department” as the "Texas De-
partment of Insurance" and redesignate the paragraphs through-
out the section to reflect the addition of new definitions.

As proposed, former §7.1902(2), now redesignated as
§7.1902(4), expanded the definition of "employee welfare ben-
efit plan" to include a MEWA on the basis of the location of
the employers' principal places of business as permitted under
Insurance Code §846.0035 and §846.053(b)(2). As adopted,
the definition of "employee welfare benefit plan" cites to the
definition in Insurance Code §846.001(2), which assigns the
meaning in Section 3(1) of ERISA (29 United States Code
§1002(1)) to the term. This change ensures that the rule is
consistent with both Insurance Code Chapter 846 and federal
law following the repeal of the federal AHP rule and provides
flexibility should federal law change in the future.

The amendments to redesignated paragraph (5) remove "de-
scribes an entity which" and "the" before "Insurance Code," and
replace "Article 3.95-4" with "§846.201," and "§7.1908" with
"§7.1909."

Section 7.1903. Section 7.1903 is repealed because the require-
ments in the forms have been added to the text of §§7.1904,
7.1906, and 7.1912. The forms will remain accessible as a refer-
ence and resource on TDI's website at www.tdi.texas.gov/forms.
Companies and MEWAs must provide the required information
under Insurance Code Chapter 846 and 28 TAC Chapter 7, Sub-
chapter S, and may continue--but are not required--to use the
TDI forms for compliance.

Section 7.1904. The amendments to §7.1904 remove former
subsection (a) regarding which entities must file an application
for initial certificate of authority because it is no longer necessary
and redesignate part of former subsection (b) as a new subsec-
tion (a). New (a) requires a MEWA to submit a complete applica-
tion for an initial certificate of authority to the commissioner and
authorizes the MEWA to use forms available on TDI's website at
www.tdi.texas.gov/forms as a resource to comply.

Amendments to new subsection (b) clarify the information
needed for an application for an initial certificate of authority to
be considered complete and add new paragraphs (1) - (4) to
incorporate information previously contained in the forms listed
in §7.1903.

New subsection (b)(1) includes the information from TDI Form
FIN300, concerning the application for and reservation of a
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MEWA's name. As adopted, paragraphs (1)(C) and (1)(D) are
changed in response to comment to specify that the MEWA must
list every state where the MEWA is licensed to do business,
"whether the MEWA is fully insured or not," and paragraph (1)(D)
is changed to add "or license" for consistency with paragraph

(1(C).

New subsection (b)(2) includes the information from TDI Forms
FIN374, FIN375, and FIN376, including MEWA-specific informa-
tion and information about the officers, directors, and trustees.
Under subsection (b)(2), a MEWA applicant must submit a no-
tarized affidavit signed by the president, secretary, and trea-
surer, or the trustees, and must include a declaration that the
affiant knows of no reason under the Texas Insurance Code as
to why the MEWA is not entitled to an initial certificate of author-
ity. To correct an error made in the proposal, paragraph (2)(C)
as adopted removes an errant "the" from the notation of "{MEWA
Name}" in a required form so it matches other form requirements
in the section.

New subsection (b)(3) requires a MEWA to submit a biographical
affidavit for each trustee, officer, director, or administrator of the
MEWA and include certain identifying information and contact
information contained in TDI Form FIN311. As adopted, sub-
section (b)(3)(F) is modified in response to comment to clarify
that the affiant must provide "any previous or current" ownership
or control of entities involved in the business of insurance.

New subsection (b)(4) requires the affiant to designate the com-
missioner of insurance as the MEWA's resident agent for pur-
poses of service of process. AMEWA may use TDI Form FIN377
to comply with this requirement but is not required to do so. The
remaining paragraphs in subsection (b) are redesignated to re-
flect the addition of subsection (b)(1) - (4). As adopted, sub-
section (b)(11) is changed in response to comment to replace
the word "employer" with the word "employee" and to clarify that
fidelity bonds issued in the name of the MEWA must also pro-
tect against acts of fraud and dishonesty by those with access
to funds held on behalf of individual employer plans, for MEWAs
that are not bona fide associations or groups under ERISA.

The amendments to new subsection (b) also add to or amend
redesignated paragraphs (13), (16), (18), and (19) to implement
HB 290.

Redesignated subsection (b)(13) is revised to clarify that, subject
to Insurance Code §846.157(b), an actuarial opinion must be
provided and prepared according to the specified requirements.
In response to comment, the rule text is changed to clarify that an
actuary preparing an opinion must not have a relationship with
the MEWA or its affiliates because such relationships may create
a conflict of interest. As adopted, subsection (b)(13) now states
that the actuary preparing the opinion must not be "an employee
of the MEWA's employer-members, an affiliate of the MEWA, or
an affiliate of the MEWA's employer-members, or an employee
of an affiliate of the MEWA."

The adopted language is an expansion of redesignated subsec-
tion (b)(13), which prohibited only the MEWA employment rela-
tionship. The actuarial opinion must include the recommended
amount of cash reserves the MEWA should maintain, among
other things. To implement HB 290, an amendment to subsec-
tion (b)(13) clarifies that a MEWA that provides a comprehen-
sive health benefit plan under Insurance Code §846.0035 must
also comply with reserve requirements in Insurance Code Chap-
ter 421. As adopted, subsection (b)(13) is changed in response
to comment to clarify that a MEWA that provides a comprehen-

sive health benefit plan must comply with reserve requirements
in both Insurance Code Chapter 421 and §846.154. A clarifying
change is also made to state that all MEWAs must comply with
the recommended amount of reserves under Insurance Code
§846.154. Former subsection (b)(13), which addressed the cer-
tification that an applicant could provide to attest to compliance
with all applicable provisions of ERISA, is removed.

New subsection (b)(16) states that a MEWA that is formed under
Insurance Code §846.053(b)(2) must provide documentation to
TDI to demonstrate compliance.

Under new subsection (b)(18), an applicant must provide doc-
umentation, as determined by the commissioner, that demon-
strates that the MEWA is in compliance with all applicable fed-
eral and state laws. The documents that will demonstrate com-
pliance include:

- a list of and access to all ERISA reports for the last five years
filed with the United States Department of Labor;

- if the MEWA is an employee welfare benefit plan, an advisory
opinion from the United States Department of Labor that is not
more than 3 years old for certain MEWA structures or an opinion
from an attorney attesting to the structure of the MEWA; and

- for each plan sponsored by the applicant, an opinion from an
attorney attesting that the plan is in compliance with federal and
state laws.

New subsection (b)(19) implements HB 290 by requiring a
MEWA that will provide a comprehensive health benefit plan un-
der Insurance Code §846.0035 to provide additional information
in accordance with proposed new §7.1917.

The amendments remove unnecessary introductory text before
lists throughout the section. For example, the words "described
in paragraphs (1) - (13) of this subsection" are removed so
the statement is simplified to "In order to be considered com-
plete, the application must contain the following items." Similar
changes, made throughout the section, are intended to increase
readability of the requirements.

The amendments revise the statement "any such licenses
held should be specified by type" in subsection (b)(8)(E) to
say "the applicant must specify any such licenses by type" to
increase readability; remove "which provides," "the summary
plan description shall," and "or"; and add "proposed" throughout
for consistency with drafting in the section, "and" after subsec-
tion (b)(9)(A) to reflect that it is part of a list, and "the" at the
beginning of clauses in subsection (b)(9)(B), as appropriate.

Amendments also replace "should" with "must," "with com-
ponents and characteristics" with "that is," "non-renewal"
with "nonrenewal," "non-participation" with "nonparticipation,"
"in conformity with" with "according to," "third party" with
"third-party," "company's" with "third-party administrator's," and
"management's" with "MEWA's."

Section 7.1905. The amendments to §7.1905 clarify that em-
ployers in a MEWA may either be members of an association or
group of five or more businesses within the same trade or indus-
try or be formed under Insurance Code §846.053(b)(2), which
requires the employers to each have a principal place of busi-
ness in the same region that does not exceed the boundaries of
the state or metropolitan statistical area designated by the United
States Office of Management and Budget.

The amendments also clarify that the requirement that an as-
sociation be in existence for at least two years before engaging
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in any activities related to the provision of employer health ben-
efits does not apply to MEWAs formed under Insurance Code
§846.0035. The amendments also clarify which reserve require-
ments a MEWA must comply with, depending on whether the
MEWA is formed under Insurance Code §846.0035.

As adopted, subsections (a)(10) and (a)(11) are changed in re-
sponse to comment to replace the term "or" with "and" to clarify
that all MEWAs are required to comply with the reserve require-
ments in Insurance Code §846.154 and that MEWAs that pro-
vide comprehensive health benefit plans must also comply with
Insurance Code Chapter 421.

The amendments also add subsection (a)(16) to clarify that a
MEWA that will provide a comprehensive health benefit plan
must submit documentation as specified in §7.1917 that ade-
quately demonstrates compliance with applicable requirements
before the commissioner will issue an initial certificate of author-
ity.

The amendments remove the safe harbor provision in subsec-
tion (a) that provided that a MEWA that timely filed notice for
an initial and final certificate of authority would not be denied a
certificate based on the fact that it engaged in the business of
insurance in Texas on an unauthorized basis prior to September
1, 1993, because this provision is no longer necessary.

Nonsubstantive amendments restructure multiple paragraphs
in the section and redesignate paragraphs and subparagraphs
throughout to reflect the amendments. The bulk of paragraph
(1) is broken into two subparagraphs for ease in reading and
to include the second pathway created by HB 290. In addition,
introductory text before lists throughout the section is amended.
For example, the introductory text in redesignated subsection
(a)(15) that reads "set out in subparagraphs (A) - (D) of this
paragraph, as follows" now reads "in the following."

Amendments to redesignated subsection (a)(15)(D) clarify that
a MEWA must provide TDI's website in addition to the toll-free
telephone number for consistency with 28 TAC §1.601 and re-
move the reference to the "Texas Department of Insurance con-
sumer services division." The requirements in 28 TAC §1.601 im-
plement provisions of the Insurance Code, including Insurance
Code §521.005, which a MEWA must comply with under Insur-
ance Code §846.003(b)(12).

Additional nonsubstantive amendments remove "to"; add "in";
and replace "transact” with "engage in," "shall have the power
to" with "may," "shall be" with "is," "which may be necessary"
with "necessary," "third party" with "third-party," "providing not
less than," with "that provides," "days" with "days'," "non-re-
newal" with "nonrenewal," "current" with "preceding," "Texas
Department of Insurance consumer services division" with
"department,” and, in the section title, "Temporary" with "Initial."

Section 7.1906. An amendment to §7.1906(a) provides that ap-
plicants for a final certificate of authority may use MEWA forms
on TDI's website at www.tdi.texas.gov/forms as a resource when
complying with the section requirements. An amendment also
designates part of subsection (a) as new subsection (b) and re-
designates former subsection (b) as subsection (c).

An amendment also adds new paragraph (5) to the text that
makes up new subsection (b), inserting a requirement currently
found in forms required in §7.1903. This amendment requires
that the application for a final certificate of authority include a
notarized statement that affirms that the affiant knows of no rea-

son under the Texas Insurance Code as to why the MEWA is not
entitled to a final certificate of authority.

As adopted, redesignated subsection (c) is changed in response
to comment to clarify that the MEWA must demonstrate com-
pliance with the requirements in Insurance Code Chapter 846,
the requirements in these rules, and "other applicable Insurance
Code provisions" before the commissioner will issue a final cer-
tificate of authority.

Other amendments replace "which sets forth a description of"
with "that describes," "Article 3.95-8" and "Chapter 3, Subchap-
ter I" with "Chapter 846," and "which" with "whose."

Section 7.1907. Amendments to §7.1907 provide additional in-
formation about requesting an extension of an initial certificate
of authority and the timelines for TDI's review of filed applica-
tions for a final certificate of authority. Existing subsection (b)
is removed, and existing subsection (c) is redesignated as new
subsection (b). The contents of existing subsection (b) are in-
corporated into new subsection (f), as discussed in a later para-
graph.

The text of redesignated subsection (b) is clarified to provide
that if an applicant submits a written request for a hearing within
30 days after the notice of refusal to grant a final certificate of
authority is sent, revocation of the initial certificate of authority
will be temporarily stayed.

New subsection (c) clarifies that a MEWA's initial certificate of
authority will not expire during TDI's review of a timely filed ap-
plication for a final certificate of authority.

New subsection (d) provides that when a timely filed application
is incomplete and a MEWA fails to respond to a notice of defi-
ciency within the timelines in new subsection (e), a MEWA's ini-
tial certificate of authority will expire five days after the date the
response was due or on the one-year anniversary following the
issuance of the initial certificate of authority, whichever is later.

New subsection (e) establishes the timeframe for a timely re-
sponse to a notice of deficiency. A response to a notice of defi-
ciency is timely if it provides all the information requested by TDI
in writing within the timeframes listed. As proposed, subsection
(e)(3) classified a response to a notice of deficiency as timely if
it was received "as otherwise agreed to by the department." As
adopted, subsection (e)(3) is changed in response to comment
to state that a response to a notice of deficiency will be consid-
ered timely if the response provides all information requested by
TDI in writing "within a reasonable time period as agreed to by
the department based on the MEWA's circumstances."

New subsection (f) incorporates requirements removed with the
deletion of existing subsection (b) and additional new text pro-
vides that the request to extend the initial certificate of authority
must occur before the end of the one-year term, must be in writ-
ing, and must explain in detail the basis for an extension. Sub-
section (f) also clarifies that only one extension will be granted
under the subsection. As adopted, subsection (f) is changed in
response to comment to clarify that the initial certificate of author-
ity may be extended on a determination that the MEWA s likely
to meet the requirements of the subchapter "within the granted
extension period."

Section 7.1908. Amendments to §7.1908 reduce the fee for filing
an annual audited financial statement and actuarial opinion to $0.
The filing fees for the initial and final certificate of authority are
retained to cover the administrative cost to review the filings. The
fee for an appointment of the commissioner of insurance as the
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agent for service of process remains $50 because this amount
is statutorily required under Insurance Code §846.059(c).

Section 7.1909. Amendments to §7.1909 remove "in paragraphs
(1) - (3) of this subsection" in subsection (a) and replace "pur-
suant to the provisions of" with "under" and "optical" with "vision."
A citation to the United States Code is also revised to remove
italicized formatting.

Section 7.1910. Amendments to §7.1910 clarify in subsection
(a)(4) that a MEWA must provide TDI's website in addition to the
toll-free telephone number for consistency with 28 TAC §1.601
and remove the reference to the "Texas Department of Insur-
ance consumer services division." The requirements in §1.601
implement provisions of the Insurance Code, including Insur-
ance Code §521.005, which a MEWA must comply with under
Insurance Code §846.003(b)(12). As adopted, subsection (a)
is changed in response to comment to clarify that the required
notice is "in addition to any other notices required by law." Sev-
eral nonsubstantive amendments for consistency with current
agency drafting style and plain language preferences are also
made.

Section 7.1911. Amendments to §7.1911 clarify that a MEWA
must complete a name application form, as described in
§7.1904(b)(1), to transact business in Texas. The amendments
also remove "no" at the beginning of subsection (a) and replace
"shall" with "may not" to reflect the removal of "no," which is
consistent with current agency drafting style and plain language
preferences to remove "shall."

In addition, amendments include replacing "any other" with "an-
other."

Section 7.1912. Amendments to §7.1912 clarify that a MEWA
that provides a comprehensive health benefit plan under Insur-
ance Code §846.0035 must comply with reserve requirements in
Insurance Code Chapter 421. In response to comment, the rule
text is changed to clarify that an actuary preparing an opinion
must not have a relationship with the MEWA or its affiliates be-
cause such relationships may create a conflict of interest. Sub-
section (a)(2) is changed from the proposal to state that the ac-
tuary preparing the opinion must not be "an employee of the
MEWA's employer-members, an affiliate of the MEWA, or an af-
filiate of the MEWA's employer-member, or an employee of an
affiliate of the MEWA." As proposed, subsection (a)(2)(B) out-
lined the reserve requirements for MEWAs that provide a com-
prehensive health benefit plan and MEWAs that do not provide
a comprehensive health benefit plan. As adopted, subsection
(a)(2)(B) is changed in response to comment to clarify that all
MEWAs must comply with the reserve requirements in Insurance
Code §846.154, and that a MEWA that provides a comprehen-
sive health benefit plan must also comply with Insurance Code
Chapter 421.

New subsection (e) requires a MEWA to file updated information
when a material change occurs to documents previously pro-
vided in the application for the initial or final certificate of au-
thority, which includes information previously listed in TDI Form
FIN378. Form FIN378 requires a MEWA to file updated plan
documents when changes occur. To ensure that TDI has the
most accurate information, a MEWA must provide updated in-
formation within 30 days of the material change. MEWAs may
continue to use Form FIN378, which is available on TDI's web-
site at www.tdi.texas.gov/forms, as a resource to comply.

Amendments also replace "these sections" with "this subchap-
ter." Several nonsubstantive changes for consistency with cur-

rent agency drafting style and plain language preferences are
also made.

Section 7.1913. Amendments to §7.1913 clarify that a MEWA
that will provide a comprehensive health benefit plan that
is structured in the manner of a preferred provider benefit
plan or exclusive provider benefit plan under Insurance Code
§1301.001 must comply with the examination requirements in
Insurance Code §1301.0056.

The amendments also replace the citation to Insurance Code
Article 1.16 with recodified citations in Insurance Code Chapter
401, Subchapter D, and the corresponding titles and add a cita-
tion to Insurance Code §1301.0056.

Section 7.1914. Amendments to §7.1914 add "required" and
replace "shall respectively have such" with "may exercise the"
and "such" with "the."

Section 7.1915. Amendments to §7.1915 replace citations to
Insurance Code Article 3.95-13 and Chapter 3, Subchapter |,
with the recodified citations to Insurance Code §846.003 and
Insurance Code Chapter 846, respectively. Amendments also
add the section titles to both updated citations.

Section 7.1916. New §7.1916 states how a MEWA that was
issued a certificate of authority before January 1, 2024, may
elect to be subject to certain Insurance Code provisions under
Insurance Code §846.0035. To make the election, a MEWA
must complete and submit a statement signed and dated by
an authorized officer, director, or trustee electing to be bound
by additional provisions under Insurance Code §846.0035.
The MEWA may use the forms accessible on TDI's website at
www.tdi.texas.gov/forms as a resource to comply with the filing
requirements.

In addition to the statement electing to be bound by additional
provisions under Insurance Code §846.0035, the MEWA must
submit documentation demonstrating that it is in compliance with
all applicable federal and state laws including, at a minimum:

- a list of and access to all ERISA reports for the last five years
filed with the United States Department of Labor;

- a copy of its Federal Form 5500 for the past five years, or since
the MEWA's inception, whichever is shorter;

- if the MEWA is an employee welfare benefit plan, an advisory
opinion from the United States Department of Labor that is not
more than 3 years old, for certain MEWA structures, or an opin-
ion from an attorney attesting to the structure of the MEWA; and

- for each plan sponsored by the MEWA, an opinion from an
attorney attesting to the fact that the plan is in compliance with
federal and state laws.

A MEWA that will provide a comprehensive health benefit plan
under Insurance Code §846.0035 must also comply with new
§7.1917.

Section 7.1917. New §7.1917 applies only to a MEWA that in-
tends to provide a comprehensive health benefit plan under In-
surance Code §846.0035. If a MEWA intends to provide a com-
prehensive health benefit plan, the MEWA must submit a form
to TDI that includes a statement declaring the MEWA's inten-
tion to provide a comprehensive health benefit plan as defined
in §7.1902.

In addition, a MEWA must submit a detailed compliance plan
to address the additional requirements under Insurance Code
§846.0035(b). If a MEWA provides a comprehensive health ben-
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efit plan that is structured in the manner of a preferred provider
benefit plan or an exclusive provider benefit plan under Insur-
ance Code §1301.001, then the MEWA must submit a detailed
compliance plan to address the requirements under Insurance
Code §846.0035(c), in addition to those requirements in Insur-
ance Code §846.0035(b). A MEWA may use forms accessible
on TDI's website at www.tdi.texas.gov/forms as a resource to
comply with the requirements of the section.

New §7.1917 also requires an opinion from an attorney attesting
that each comprehensive health benefit plan sponsored by the
applicant is in compliance with all applicable federal and state
laws. Specifically, the opinion must adequately explain how each
plan complies with the Employee Retirement Income Security
Act of 1974 (29 United States Code §1001 et seq.) and the
Patient Protection and Affordable Care Act (42 United States
Code §18001 et seq.). The opinion must explain how each plan
will comply with federal requirements applicable to large group,
small group, or individual markets.

As adopted, subsection (a) is changed to clarify that the sec-
tion only applies to a MEWA that offers or seeks to offer a com-
prehensive health benefit plan. Because this change is made,
the text of subsection (b) as proposed is changed to remove the
introductory phrase "If a MEWA will provide a comprehensive
health benefit plan.”

SUMMARY OF COMMENTS AND AGENCY RESPONSE. TDI
provided an opportunity for public comment on the rule proposal
for a period that ended on June 3, 2024.

Commenters: TDI received written comments from three com-
menters. Commenters in support of the proposal were the Texas
Dental Association. Commenters in support of the proposal with
changes were the Texas Medical Association and the Texas
Professional Service Providers Benefits Trust. No commenters
spoke on the proposal at a public hearing held on May 23, 2024.

General Comments.

Comment. A commenter expresses support of the proposal and
the passage of HB 290. The commenter states that HB 290
authorizes TDI to approve a MEWA that offers a comprehen-
sive health benefit plan, which will allow Texas small businesses
and self-employed individuals to obtain affordable comprehen-
sive health benefit coverage.

Agency Response. TDI appreciates the commenter's support.

Comment. A commenter asks TDI to explain its rationale for
allowing a person applying for an initial certificate of authority on
or after January 1, 2024, to be considered a "MEWA to which
Insurance Code §846.0035 applies" when Insurance Code
§846.0035(a) states that it only applies to (1) a MEWA that "was
issued" (i.e., already received) an initial certificate of authority
on or after January 1, 2024, or (2) a MEWA that existed before
2024 and elects for it to apply.

Agency Response. TDI reads Insurance Code §846.0035 as ap-
plying to new MEWAs on or after January 1, 2024, and to pre-
2024 MEWAs that make the election. This reading is supported
by the House Research Organization's bill analysis, which states
that "requirements in the bill would apply to MEWAs issued a
certificate of authority on or after January 1, 2024, or to those
that chose to comply with the requirements in the bill as pre-
scribed by the insurance commissioner" (emphasis added; see
www.hro.house.texas.gov/pdf/ba88r/hb0290.pdf). There is no
evidence that the bill was intended to not apply to new MEWAs
after January 1, 2024, or that those new MEWAs would need

to elect to be bound to Insurance Code §846.0035. To the con-
trary, the legislation was clearly attempting to increase the abil-
ity of MEWAs to obtain licensure and provide health coverage
in Texas. Because of this, TDI disagrees with the commenter's
interpretation and declines to make a change.

Comments on §7.1902. Definitions.

Comment. One commenter expresses concern about the
definition for "comprehensive health benefit plan" proposed in
§7.1902(2). The commenter notes that, from an operational
standpoint, the definition as proposed departs from the un-
derlying statutory directive and has a potential for unintended
consequences. The commenter states that "comprehensive
health benefit plans" are generally understood as major medical
health insurance and can include a wide range of services
and medical costs, such as preventative services and services
to treat illnesses. The commenter also notes that there is
not a clear distinction between "comprehensive health benefit
plan" and other "health benefit plans" offered by MEWAs. The
commenter requests clarification from TDI on what plans would
fall outside the definition of "comprehensive health benefit plan”
while still being a "health benefit plan" that a MEWA may provide
under Insurance Code Chapter 846.

Agency Response. TDI declines to make a change to the defi-
nition of "comprehensive health benefit plan" as proposed. TDI
agrees with the commenter that a comprehensive health benefit
plan is generally understood to mean major medical health in-
surance and notes that other stakeholders indicated the same
in response to TDI's informal request for information posted on
TDI's website on August 22, 2023. The proposed definition of
"comprehensive health benefit plan" was drafted by stating the
exclusions, which is consistent with how the Insurance Code de-
fines other health plans or insurance policies.

As the commenter notes, the definition incorporates the mean-
ing of "health benefit plan" and the associated exclusions un-
der Insurance Code §846.001. This incorporation aligns with
both state and federal law. Because of this alignment with fed-
eral law, a plan that falls within the definition of health benefit
plan will almost always be subject to federal essential health
benefit and annual and lifetime limit restrictions under 45 CFR
§147.126, forcing it to be somewhat comprehensive. To prevent
unintended consequences and to reflect the variable nature of
"major medical health insurance," TDI declines to create overly
prescriptive requirements. A comprehensive health benefit plan
may include a number of different benefit types, coverages, and
levels or tiers. TDI anticipates reviewing a MEWA's health ben-
efit plan filing like it does filings submitted by other Texas car-
riers to determine whether the proposed coverage is "compre-
hensive."

TDI will monitor this issue and encourages stakeholders to sub-
mit formal complaints if operational issues arise that can be ad-
dressed through future rulemaking or other agency action.

Comment. One commenter raises concern about §7.1902(4) as
proposed, which broadens the definition of "employee welfare
benefit plan" to include a MEWA when each of the employers
have a principal place of business in the same region that does
not exceed the boundaries of this state or the boundaries of a
metropolitan statistical area designated by the United States Of-
fice of Management and Budget. The commenter notes that the
recent United States Department of Labor (DOL) action that for-
mally rescinded the rule titled "Definition of 'Employer’ - Associa-
tion Health Plans" reinstated the longstanding guidance that the
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DOL uses to determine whether an employer group or associa-
tion is a bona fide group or association. The commenter states
that an employee welfare benefit plan must meet specific federal
requirements in order to meet the federal definition of "employee
welfare benefit plan" and that the proposed definition expanding
the scope may result in confusion and noncompliance. The com-
menter suggests that, if TDI retains this definition, the term "in
the same region" be specifically defined and reproposed so that
stakeholders have an opportunity to provide comments on the
definition.

Agency Response. TDI agrees, in part, and has modified the
definition of "employee welfare benefit plan" to remove the
reference to principal place of business in the same region.
As adopted, §7.1902(4) assigns the term the meaning under
Section 3(1) of ERISA, which is consistent with Insurance
Code §846.001(2). The definition of "employee welfare benefit
plan" as adopted also removes the previous plan require-
ments because those specific plan requirements are addressed
throughout §7.1904. Removing the plan requirements in the
definition section is not intended to change the requirement
that a plan be established for a particular purpose; clearly set
out the rights, privileges, obligations, and duties of employers,
employees, and beneficiaries; and plainly describe certain plan
information required by federal law.

TDI declines to define "in the same region" at this time or to re-
propose this rulemaking. Given the recent changes in federal
law, it is unclear how many MEWAs will be able to offer coverage
compliant with federal law where the only commonality between
employers is geographic. It is also unclear in what ways geog-
raphy could be used by a MEWA to unfairly exclude employers.
TDI will continue to monitor the issue to determine whether ad-
ditional rulemaking may be necessary in the future.

Comment. One commenter states that HB 290 authorized work-
ing owners to participate in a MEWA as an employer and an
employee. The commenter requests confirmation that, because
TDI declined to address working owners in the proposed defini-
tion of MEWA in §7.1902(5), no additional clarification is needed
under HB 290. Another commenter notes that, although HB 290
authorizes sole proprietors (i.e., working owners) without com-
mon law employees to qualify as an employer and as an em-
ployee, the proposed rule is broader than federal law, regulation,
or guidance. This commenter states that a working owner may
be considered an employer for purposes of the MEWA definition
in Section 3(40) of ERISA (29 United States Code §1002(40)),
but not for purposes of the definition of "employee welfare ben-
efit plan" under Section 3(1) of ERISA (29 United States Code
§1002(1)).

Agency Response. HB 290 authorizes working owners, also
known as "sole proprietors," to qualify as both an employer
and as an employee of the trade or industry for the purposes
of MEWA formation and structure. One reason this was not
addressed in the rule is because no clarification of the statute is
needed, and it is not necessary to repeat the statute in rule. Ad-
ditionally, HB 290 requires all MEWAs to comply with both state
and federal law. The federal rules that broadened the definition
of "employer" under ERISA were rescinded on April 30, 2024,
and the Department of Labor signaled a return to pre-2018 AHP
Rule guidance, which requires certain criteria to be met before
the association is deemed a bona fide association. TDI agrees
that current federal law does not authorize working owners
to qualify as an employer and an employee for purposes of

ERISA's definition of "employee welfare benefit plan" under
Section 3(1) of ERISA (29 United States Code §1002(1)). Under
current federal law, working owners as defined in Insurance
Code §846.0035(d-1) are not eligible employers for purposes
of creating or participating in a bona fide association or group
under ERISA.

TDI recognizes that federal law may change to authorize ex-
panded eligibility, similar to the 2018 AHP rules that were re-
cently rescinded. TDI will continue to monitor federal law for
amendments that broaden the employers that may participate
in a bona fide association but will apply HB 290 as written by re-
quiring MEWAs to comply with current federal law.

Comments on §7.1904. Application for Initial Certificate of Au-
thority.

Comment.  One commenter notes that the rule text in
§7.1904(b)(1)(C) and (D) is incongruent because the rule text
fails to include the term "license" in §7.1904(b)(1)(D). The
commenter also suggests modifying the rule text in both sub-
paragraphs to clarify that the MEWA must report the list of states
where it "is otherwise authorized to do business in that state"
whether it is fully insured or not.

Agency Response. TDI declines to add the statement "otherwise
authorized to do business in that state" in §7.1904(b)(1)(C) or
§7.1904(b)(1)(D), as it may inadvertently broaden the reporting
requirements to include inapplicable businesses. However, TDI
agrees to modify the rule text in those sections to add the require-
ment that a MEWA must report every state where the MEWA is
licensed or has a certificate of authority, "whether the MEWA is
fully insured or not." All plan- and non-plan MEWAs must com-
plete and file the Federal Form M-1 annual report with the Em-
ployee Benefits Security Administration of the United States De-
partment of Labor, including reporting all of the states where the
MEWA is operating and whether the entity is fully insured in that
state. Because MEWAs must already compile this information,
the additional reporting requirement in Texas should not impose
a cost to MEWAs to comply. In response to this comment, TDI
has also modified the rule text in §7.1904(b)(1)(D) to add "li-
cense" to the list for consistency with §7.1904(b)(1)(C).

Comment. One commenter suggests clarifying §7.1904(b)(3)(F)
by adding that each trustee, officer, director, or administrator
must include "any previous or current" ownership or control of
entities involved in the business of insurance when the person
completes the biographical affidavit required in a MEWA appli-
cation.

Agency Response. TDI agrees with the commenter's suggested
changes and has modified the rule text to add the suggested
language in §7.1904(b)(3)(F). To hasten application review time,
MEWAs may continue to use TDI Form FIN311, available on
TDI's forms website at www.tdi.texas.gov/forms to comply with
§7.1904(b)(3).

Comment. One commenter recommends adding language in
§7.1904(b)(11) that clarifies that, for MEWAs that are not bona
fide associations or groups under ERISA, the fidelity bond is-
sued in the name of the MEWA must also protect against acts
of fraud or dishonesty by those "with access to funds held by
the MEWA on behalf of separate employee welfare benefit plans
established or maintained by the MEWA's employer-members."
The commenter also notes a mistake in §7.1904(b)(11) where
the term "employer" was used in error.
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Agency Response. TDI agrees with the commenter's suggested
changes and has modified the rule text to add similar language
as recommended by the commenter and to fix the noted error.

Comment. One commenter recommends that TDI investigate
whether the $500,000 cap on a fidelity bond is appropriate for
MEWAs that fund multiple individual ERISA-covered employee
welfare benefit plans.

Agency Response. TDI declines to make a change to the rule
text as proposed, as it is outside the scope of this rulemaking.
TDI, however, will monitor this issue to ensure that the $500,000
cap on the fidelity bond is appropriate for the types of MEWAs
referenced by the commenter.

Comment. One commenter suggests broadening the employee-
employer relationships listed in §7.1904(b)(13) that are prohib-
ited between an actuary and the MEWA. The commenter pro-
poses clarifying that an actuary may not prepare an actuarial
opinion if the actuary is an employee of the MEWA's employer-
members, an affiliate of the MEWA or its employer-members, or
an employee of an affiliate of the MEWA.

Agency Response. TDI agrees to change the rule text in
§7.1904(b)(13) and §7.1912(a)(2) to expand the employee-em-
ployer relationships that are prohibited. As adopted, the rule
text adds the language as suggested by the commenter in
§7.1904(b)(13) and §7.1912(a)(2).

Comment. One commenter states that Insurance Code
§846.0035(b), which requires MEWAs that provide a compre-
hensive health benefit plan to comply with the Insurance Code
Chapter 421, does not prohibit the application of Insurance
Code §846.154 in addition to the requirements in Insurance
Code Chapter 421. This commenter recommends that TDI mod-
ify §7.1904(b)(13)(B) to require MEWAs subject to Insurance
Code §846.0035(b) to comply with reserve requirements in both
Insurance Code §846.154 and Insurance Code Chapter 421.

Agency Response. TDI agrees that MEWAs that provide a
comprehensive health benefit plan must comply with the re-
serve requirements in both Insurance Code Chapter 421 and
§846.154. Insurance Code Chapter 421 requires an insurer
in Texas to maintain reserves in an amount estimated in the
aggregate based on certain loss or claims data for which the
insurer may be liable. Under Insurance Code §846.154, the
amount of cash reserves recommended under Insurance Code
§846.153(c)(2) may not be less than the greater of (1) 20% of the
total contributions in the preceding plan year or (Il) 20% of the
total estimated contributions for the current plan year. Section
846.154 also states the standards for calculating the cash re-
serves required under Insurance Code Chapter 846. Insurance
Code Chapter 421 and §846.154 may be read consistently and,
as a result, a MEWA must comply with both provisions.

In response to this comment, TDI has modified the rule
text in multiple sections to clarify that both Insurance Code
Chapter 421 and §846.154 apply to MEWAs under Insur-
ance Code §846.0035. In §7.1904(b)(13)(B)(i) and (ii) and
§7.1912(a)(2)(B)(i) and (ii), TDI has modified the rule text to
state that all MEWAs must comply with the reserve requirements
in Insurance Code §846.154 and that MEWAs that provide
a comprehensive health benefit plan must also comply with
Insurance Code Chapter 421, in addition to those require-
ments in Insurance Code §846.154. TDI has also modified
§7.1905(a)(10) and (11) to replace "or" with "and" between
Insurance Code §846.154 and Insurance Code Chapter 421 to
clarify that these MEWAs must comply with both requirements.

Comment. One commenter requests clarification on whether
MEWAs that provide comprehensive health benefit plans under
HB 290 must comply with 28 TAC §7.402, which requires certain
carriers to file electronic versions of risk-based capital (RBC) re-
ports and supplemental RBC forms with the National Association
of Insurance Commissioners (NAIC). The commenter states that
the reporting requirements under §7.402 should not apply be-
cause a MEWA is not an insurance company and does not file
those documents with the NAIC. The commenter suggests that
a MEWA could instead file the documents required under §7.402
with TDI directly.

Agency Response. TDI understands that MEWAs generally do
not file the RBC reports and forms required under 28 TAC §7.402
with the NAIC. At this time, TDI will not require a MEWA to file
the documentation required under §7.402 with TDI. However, a
MEWA may file this or similar documentation with TDI if it so
chooses. TDI will continue to monitor this issue to determine
whether this or similar information is needed and will take ap-
propriate action as necessary.

Comments on §7.1906. Application for Final Certificate of Au-
thority.

Comment. One commenter suggests adding language in
§7.1906(c) to clarify that a MEWA must comply with "any
Insurance Code chapter provisions that apply to a MEWA that
provides a comprehensive health benefit plan under Insurance
Code §846.0035" before the commissioner will issue a final
certificate of authority.

Agency Response. TDI agrees with the commenter and has
changed the rule text as proposed in §7.1906(c) to clarify that
the commissioner will issue a final certificate of authority to a
MEWA only after examination, investigation, and determination
that the requirements of Insurance Code Chapter 846, other ap-
plicable Insurance Code provisions, and the rules in Chapter 7,
Subchapter S have been met.

Comments on §7.1907. Denial of Final Certificate of Authority
and Extension of Initial Certificate of Authority.

Comment. One commenter expresses concern about the pro-
posed language in §7.1907(e) that authorizes TDI to extend the
deadline to correct a deficiency "as otherwise agreed to by the
department." The commenter states that TDI lacks statutory au-
thority for such an open-ended extension of the deadline and
recommends TDI either remove §7.1907(e)(3) from the adoption
order or cap the potential extension at not more than 40 days af-
ter the date the notice of deficiency is received.

Agency Response. TDI disagrees with the commenter's state-
ment that TDI lacks statutory authority to work with a MEWA
to ensure filed applications are complete, but has modified the
rule text to clarify that TDI will consider a response to a notice
of deficiency timely if the MEWA responds with all the informa-
tion requested "within a reasonable time period as agreed to by
the department based on the MEWA's circumstances." Under
Insurance Code §846.056, a MEWA must apply for a final certifi-
cate of authority before the one-year term of the initial certificate
of authority ends. TDI has found that providing flexibility in the
timeframes for MEWAs to submit requested information to TDl is
sometimes useful and believes that it has the authority to agree
to reasonable extensions of time.

Comment. One commenter states that §7.1907(f) as proposed
improperly expands Insurance Code §846.055 by allowing the
extension of the initial certificate of authority to be made "at
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the discretion of the commissioner on a determination that the
MEWA is likely to meet the requirements of this subchapter
within one year." The commenter suggests modifications to
§7.1907(f) to more closely reflect Insurance Code §846.055 by
removing the reference to commissioner discretion and adding
clarification that the MEWA compliance with the subchapter
must be based on the commissioner's determination that com-
pliance will occur within the granted extension period.

Agency Response. TDI disagrees that §7.1907(f) as proposed
improperly expands Insurance Code §846.055 because it per-
mits the commissioner to extend the term of an initial certificate
of authority for a period not to exceed one year if the commis-
sioner determines that the MEWA is likely to meet the require-
ments for a final certificate of authority within that period. For
clarity and consistency with Insurance Code §846.055, TDI has
modified §7.1907(f) by deleting the statement "within one year"
as proposed, and replaced it with the phrase "within the granted
extension period" as suggested by the commenter.

Comments on §7.1910. Required Notice to Participants.

Comment. One commenter states that §7.1910(a) as proposed
lists notices that a MEWA must provide to any employee cov-
ered by an employee welfare benefit plan in connection with the
MEWA. The commenter notes that these notices are only re-
quired to be provided to a participating employee or former em-
ployee covered by the plan, appearing to suggest that the no-
tices should also go to all plan participants. The commenter also
notes that the rule does not reference the provision of any other
notices required by the Insurance Code.

Agency Response. TDI declines to extend the notice require-
ment to all plan participants as the scope currently tracks the no-
tice requirement of Insurance Code §846.254. TDI agrees that
the rule is not intended to imply that other notices may not also
be required. Accordingly, language has been added to clarify
that the notices required in §7.1910 are in addition to any other
notices required by law. TDI will monitor this issue to determine
whether additional agency action is warranted.

Comment. One commenter recommends requiring a MEWA to
provide standardized consumer disclosures regarding the com-
prehensive or non-comprehensive nature of the plan to lessen
the potential consumer confusion related to the differences in
covered benefits. The commenter suggests including specific
disclosures that notify the consumer about such issues as cov-
ered benefits, preexisting-condition exclusions, and cost-sharing
provisions under the specific plan.

Agency Response. While drafting the proposal, TDI consid-
ered requiring a consumer disclosure that outlined the differ-
ences in comprehensive health benefit plans and non-compre-
hensive health benefit plans. TDI declined to propose this re-
quirement and declines to make this change in the adoption or-
der because staff concluded that the requirement would be re-
dundant. A MEWA is already subject to federal disclosure re-
quirements under 29 United States Code §1022, 29 CFR §2520,
and 45 CFR §147.200, as applicable. For example, a MEWA of-
fering a group health plan (as defined in 45 CFR §146.145) must
provide a summary plan description to participants and benefi-
ciaries that includes information about coverage for drugs and
medical tests, devices, and procedures; cost-sharing provisions;
and other information about the plan. TDI will enforce this un-
der §7.1904(b)(9) and (b)(19). It must also provide a summary
of benefits and coverage that includes a description of the cov-
erage, including cost-sharing. MEWA group health plans may

not exclude preexisting conditions under 45 CFR §147.108. A
MEWA offering a product other than a group health plan will gen-
erally have to meet the definition of an excepted benefit under
45 CFR §146.145 and will be required to provide different disclo-
sures. For example, fixed indemnity products must provide the
disclosure required by 45 CFR §146.145. Other than fixed in-
demnity, excepted benefit product coverages are so limited that
TDI believes they will rarely be confused with comprehensive
health plans.

Comment on §7.1917. Comprehensive Health Benefit Plan.

Comment. One commenter states that HB 290 expressly re-
quires the commissioner to determine whether a plan provided
by a MEWA is a "comprehensive health benefit plan." The com-
menter states that §7.1917 as proposed is insufficient to meet the
statutory obligations under HB 290, which requires that the com-
missioner determine whether a plan is a "comprehensive health
benefit plan." The commenter reasons that, because §7.1917
only authorizes the commissioner to review the sufficiency of
the filing under §7.1917, if the commissioner determines that the
filing is complete, the commissioner will have "determined" the
plan is a comprehensive health benefit plan. The commenter
recommends that TDI modify the rules in §7.1902 and §7.1917
to clarify that the commissioner must make the determination
that a plan is a "comprehensive health benefit plan" under HB
290. The commenter also recommends that TDI describe the
factors or processes the commissioner will use in making this
determination.

Agency Response. TDI disagrees with the commenter's inter-
pretation of HB 290 and declines to make the change to the
rule text. TDI will review each MEWA filing according to its stan-
dard practice of reviewing plan or policy documents to determine
whether all of the discrete federal and state requirements are
met.

Comment. One commenter requests clarification on compliance
requirements when a MEWA uses an admitted insurance car-
rier in Texas for its network, claims processing, and care man-
agement. The commenter asks whether TDI will automatically
deem a MEWA in compliance with the requirements under In-
surance Code §846.0035 if the admitted insurance carrier is in
compliance with those requirements and has filed as such. Al-
ternatively, the commenter asks whether the MEWA could file
that the MEWA is using an admitted carrier and provide a letter
from the carrier that indicates compliance with the provisions in
Insurance Code §846.0035.

Agency Response. TDI expects MEWAs to comply with the re-
porting requirements in Insurance Code Chapter 846 and other
provisions in the Insurance Code, as applicable, as well as the
requirements in Chapter 7, Subchapter S. MEWAs are responsi-
ble for ensuring compliance with all the applicable requirements.
A MEWA may work with a third-party administrator according
to Insurance Code §846.303. If a MEWA has contracted with
a third-party administrator that has previously made filings with
TDI, the MEWA is encouraged to provide documentation that ref-
erences the most recent filings for the applicable services being
used by the MEWA. This information will help TDI expedite its
review.

SUBCHAPTER S. MULTIPLE EMPLOYER
WELFARE ARRANGEMENTS REQUIREMENTS
FOR OBTAINING AND MAINTAINING
CERTIFICATE OF AUTHORIZATION
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28 TAC §§7.1901, 7.1902, 7.1904 - 7.1917

STATUTORY AUTHORITY. The commissioner adopts
amendments to 28 TAC §§7.1901, 7.1902, and 7.1904 -
7.1915, and new §7.1916 and §7.1917 under Insurance
Code §8§846.0035(a), 846.0035(b), 846.0035(c), 846.005(a),
846.052(b)(5), 1301.007, 1451.254, 1467.003, 4201.003, and
36.001.

Insurance Code §846.0035(a) authorizes the commissioner to
prescribe the manner by which a MEWA may elect to be bound
by Insurance Code §846.0035.

Insurance Code §846.0035(b) authorizes the commissioner to
determine when a MEWA provides a comprehensive health ben-
efit plan and is subject to additional requirements.

Insurance Code §846.0035(c) authorizes the commissioner to
determine whether a MEWA is structured in the manner of a pre-
ferred provider benefit plan or an exclusive provider benefit plan.

Insurance Code §846.005(a) provides that the commissioner
may, on notice and opportunity for all interested persons to be
heard, adopt rules and issue orders reasonably necessary to
augment and implement Insurance Code Chapter 846.

Insurance Code §846.052(b)(5) authorizes the commissioner to
determine whether a MEWA has demonstrated that it is in com-
pliance with all applicable federal and state laws.

Insurance Code §1301.007 directs the commissioner to adopt
rules as necessary to implement Insurance Code Chapter 1301
and ensure reasonable accessibility and availability of preferred
provider services to Texas residents.

Insurance Code §1451.254 directs the commissioner to adopt
rules necessary to implement Insurance Code Chapter 1451,
Subchapter F.

Insurance Code §1467.003 directs the commissioner to adopt
rules as necessary to implement the commissioner's powers and
duties under Insurance Code Chapter 1467.

Insurance Code §4201.003 authorizes the commissioner to
adopt rules to implement Insurance Code Chapter 4201.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

§7.1902.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Business plan--The comprehensive, detailed plan
by which the multiple employer welfare arrangement conducts or
proposes to conduct its business.

(2) Comprehensive health benefit plan--Any health benefit
plan that provides benefits for medical or surgical expenses incurred as
a result of a health condition, accident, or sickness. The term does not
include:

(A) accident-only or disability income insurance cover-
age, or a combination of accident-only and disability income insurance
coverage;

(B) credit-only insurance coverage;
(C) disability insurance;

(D) coverage for a specified disease or illness;

(E) Medicare services under a federal contract;

(F) Medicare supplement and Medicare Select policies
regulated in accordance with federal law;

(G) long-term care coverage or benefits, nursing home
care coverage or benefits, home health care coverage or benefits, com-
munity-based care coverage or benefits, or any combination of those
coverages or benefits;

(H) coverage that provides limited-scope dental or vi-
sion benefits;

(I) coverage provided by a single service health main-
tenance organization;

(J) workers' compensation insurance coverage or simi-
lar insurance coverage;

(K) coverage provided through a jointly managed trust
authorized under 29 United States Code §141 et seq. that contains a
plan of benefits for employees that is negotiated in a collective bar-
gaining agreement governing wages, hours, and working conditions of
the employees that is authorized under 29 United States Code §157;

(L) hospital indemnity or other fixed indemnity insur-
ance coverage;

(M) reinsurance contracts issued on a stop-loss, quota-
share, or similar basis;

(N) short-term major medical contracts;

(O) liability insurance coverage, including general lia-
bility insurance coverage and automobile liability insurance coverage;

(P) coverage issued as a supplement to liability insur-
ance coverage;

(Q) automobile medical payment insurance coverage;
(R) coverage for on-site medical clinics;

(S) coverage that provides other limited benefits speci-
fied by federal regulations; or

(T) other coverage that is:

(i) similar to the coverage described by subpara-
graphs (A) - (S) of this paragraph under which benefits for medical
care are secondary or incidental to other coverage benefits; and

(ii) specified in federal regulations.
(3) Department--Texas Department of Insurance.

(4) Employee welfare benefit plan--Has the meaning as-
signed by Insurance Code §846.001, concerning Definitions.

(5) Multiple employer welfare arrangement--An employee
welfare benefit plan, or any other arrangement that is established or
maintained for the purpose of offering or providing any benefit de-
scribed in Insurance Code §846.201, and restated in §7.1909 of this
title (relating to Benefits Allowed To Be Provided by Multiple Em-
ployer Welfare Arrangements), to the employees of two or more em-
ployers (including one or more self-employed individuals), or to their
beneficiaries, provided that the arrangement meets either or both of the
following criteria:

(A) one or more of the employer members in the mul-
tiple employer welfare arrangement is either domiciled in this state or
has its principal headquarters or principal administrative office in this
state; or
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(B) the multiple employer welfare arrangement solicits
an employer that is domiciled in this state or has its principal headquar-
ters or principal administrative office in this state.

§7.1904.  Application for Initial Certificate of Authority.

(a) Any person seeking to establish a multiple employer wel-
fare arrangement (MEWA) that is not fully insured, as that term is
defined in Insurance Code §846.002(a), concerning Applicability of
Chapter, must submit a complete application for initial certificate of au-
thority to the commissioner and may use the MEWA forms accessible
on the department's website at www.tdi.texas.gov/forms as a resource
to comply.

(b) In order to be considered complete, the application must
contain the following items:

(1) aname application form signed and dated by an autho-
rized representative of the applicant that includes:

(A) the name of the MEWA; the physical address where
the MEWA is incorporated; contact information, including telephone
number and email address; and title or relationship of each organizer
to the proposed MEWA, along with the same information about any
affiliated organizations;

(B) a statement that the applicant is seeking to reserve
a name as a MEWA and whether the purpose of the application is to
change the name of an existing MEWA, form a new MEWA, or seek
to be admitted to the State of Texas as a foreign MEWA,;

(C) alist of all the states where the MEWA holds a cer-
tificate of authority or license, whether the MEWA is fully insured or
not; and

(D) alist of all the states where the MEWA holds a cer-
tificate of authority or license under an assumed name, whether the
MEWA is fully insured or not;

(2) anotarized affidavit signed by the president, secretary,
and treasurer, or all of the trustees, that contains:

(A) information about the MEWA, including:
(i) the MEWA's full name;

(ii) the physical address of the MEWA's home of-
fice;

(iii)  the employer identification number;

(iv)  the point of contact's name and contact informa-
tion; and

(v) the association's seal, if applying as an associa-
tion. If not applying as an association, a notation that the affiant is a
group of employers;

(B) information about the officers, directors, and
trustees, as applicable, including:

(i) the full name, social security number, and ap-
pointment or election date of the president, secretary, and treasurer;
and

(ii) the full name, social security number, and ap-
pointment or election date of any other directors or trustees; and

(C) a statement that affirms the following: "We hereby
apply for an initial Certificate of Authority authorizing {MEWA name}
to act as a Multiple Employer Welfare Arrangement in the State of
Texas for a period of twelve (12) months. We know of no reason under
the provisions of the Texas Insurance Code why {MEWA name} is not
entitled to such a Certificate of Authority";

(3) a biographical affidavit that is completed and filed for
each trustee, officer, director, or administrator of the MEWA that in-
cludes the following information:

(A) the affiant's current legal name and any names the
individual may have used in the past, social security number, date of
birth, citizenship(s), and current mailing addresses, phone numbers,
and email addresses;

(B) the name and address of the MEWA;

(C) the affiant's current or proposed position or title at
the MEWA;

(D) information regarding the affiant's education, mem-
berships in professional organizations, and any professional, occupa-
tional, or vocational licenses held (current and past), including a state-
ment whether any were refused, suspended, or revoked in the last 10
years;

(E) the affiant's employment history for the previous 10
years; and

(F) the affiant's fidelity bond coverage history, criminal
history, any bankruptcy history, lawsuit history in the past five years,
and any previous or current ownership or control of entities involved in
the business of insurance, including a statement whether any became
insolvent or were placed under supervision or in receivership, rehabil-
itation, liquidation, or conservatorship, or had their certificate of au-
thority suspended or revoked;

(4) anotarized service of process form signed by the pres-
ident and secretary or the trustees that designates the commissioner as
the MEWA's resident agent for purposes of service of process and in-
cludes the following:

(A) the mailing address of the MEWA;

(B) a statement substantially similar to the following:
"{MEWA Name} hereby appoints the commissioner of insurance, lo-
cated at 1601 Congress Ave., Austin, Texas 78701, as its resident agent
for service of process under Texas Insurance Code Section 846.059. All
process or pleadings in any civil suit or action against {MEWA Name}
may be served on the commissioner as though served on {MEWA
Name} directly. {MEWA Name} waives all claims of error by reason
of this appointment and admits or agrees that this appointment of the
commissioner of insurance as its resident agent for service of process
will be taken and held as valid and sufficient as though served directly
on {MEWA Name}. This appointment will continue for as long as any
liability remains outstanding against {MEWA Name} pertaining to any
such matters."; and

(C) the MEWA's seal, as applicable;

(5) a certified copy of the articles of incorporation, if ap-
plicable;

(6) a certified copy of the bylaws, constitution, or rules or
regulations establishing and operating the MEWA;

(7) trustagreements created in connection with the MEWA,
which must be signed by all trustees;

(8) awelfare benefit plan document, including documenta-
tion or instruments describing the rights and obligations of employers,
employees, and beneficiaries with respect to the MEWA;

(9) asummary plan description, consistent with 29 United
States Code §1022, that:

(A) is written in a manner calculated to be understood
by the average plan participant and is sufficiently accurate and com-
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prehensive to reasonably apprise such participants and beneficiaries of
their rights and obligations under the plan; and

(B) contains the following information:
(i) the name and type of administration of the plan;
(i) the name and address of the administrator;

(iii) the names and addresses of any trustee or
trustees if they are persons different from the administrator;

(iv) the plan requirements with respect to eligibility
for participation and benefits;

(v) a description of provisions relating to nonfor-
feitable benefits if any are included in the plan;

(vi) adescription of circumstances that may result in
disqualification, ineligibility, or denial or loss of benefits;

(vii) the source of financing of the plan;

(viii)  the identity of any organization through which
benefits are provided,;

(ix) the date of the end of the plan year and whether
the records of the plan are kept on a calendar, policy, or fiscal year
basis;

(x) the procedures to be followed in presenting
claims for benefits under the plan;

(xi) remedies available under the plan for the redress
of claims that are denied in whole or in part; and

(xii) a statement of guaranty fund nonparticipation,
if applicable, in the same form as set out for insurers and health main-
tenance organizations in §1.1001 of this title (relating to Disclosure of
Guaranty Fund Nonparticipation);

(10) financial statements, including:

(A) a current financial statement. If the MEWA is al-
ready in business, the financial statement must include an annual bal-
ance sheet and income statement, developed on generally accepted ac-
counting principles, for the past five years, or since the inception of the
MEWA, whichever time period is shorter;

(B) a projected balance sheet for a minimum of three
years on a quarterly basis, including assumptions used in producing
projections. The projected balance sheet must be developed according
to generally accepted accounting principles;

(C) a projected income statement, providing income
forecasts for a minimum interval of three years, detailed on a quarterly
basis. The projected income statement must be developed according
to generally accepted accounting principles;

(D) aprojected cash flow analysis on a quarterly basis,
for a minimum of three years. Line by line documentation of antici-
pated cash inflow and outflow by specific account type must be sub-
mitted;

(E) astatement of the proposed initial cash and cash re-
serves summary. This statement must include all items of funding, in-
cluding but not limited to loan receipts, loan repayments, and stock
sales. The statement must include a description of the source and terms
of the funding; and

(F) if an existing MEWA, a copy of its Federal Form
5500 for the past five years, or since the inception of the MEWA,
whichever time period is shorter;

(11) a copy of the fidelity bond issued in the name of the
MEWA protecting against acts of fraud and dishonesty by its trustees,
directors, officers, employees, administrator, or other individuals re-
sponsible for servicing the employee welfare benefit plan, including,
for MEWASs that are not bona fide associations or groups under ERISA,
those individuals with access to funds held by the MEWA on behalf
of separate employee welfare benefit plans established or maintained
by the MEWA's employer-members. Such bond must be in an amount
equal to the greater of 10% of the premiums and contributions received
by the MEWA, or 10% of the benefits paid, during the preceding calen-
dar year, with a minimum of $10,000 and a maximum of $500,000. No
additional bond will be required of a third-party administrator licensed
to engage in business in this state;

(12) a business plan that includes the following six major
areas.

(A) Current or proposed operations must be outlined
with information by the applicant identifying the number of employ-
ers in the group currently participating or proposed to participate in
the MEWA.. The outline must also include the number of participating
units. To the extent such information is available, it also must include
the number of dependents covered or to be covered by the MEWA. A
specific list of the benefits being provided or proposed to be provided
must also be included.

(B) Specific information about individuals providing or
proposed to provide management services is required. The applicant
must indicate whether each trustee is an owner, partner, officer, or di-
rector, and/or employee of a participating employer or is committed to
participate in the MEWA. In addition, the applicant must provide the
name and address of the employer represented by each trustee and by
each officer and provide the association of the trustee or officer with
such employer. The applicant must list the individuals responsible for
managing or handling funds or assets of the MEWA.

(C) With respect to administration of the present or pro-
posed plan, the applicant must give the names and qualifications of in-
dividuals or the third-party administrator responsible for or proposed to
be responsible for servicing the program of the MEWA. If a third-party
administrator is to service the plan, a copy of the third-party admin-
istrator's Texas license must be attached. In addition, a copy of the
agreement between the MEWA and the third-party administrator must
be submitted, signed by the third-party administrator and trustees or
directors of the MEWA.

(D) The applicant must provide documentation that the
MEWA has provided or will provide a sufficient number of competent
persons to service its program in the areas of claims adjusting and un-
derwriting. The applicant must also describe the present or proposed
plan to service billings, claims, and underwriting. The criteria for un-
derwriting must be actuarially justified.

(E) The applicant must provide a specific outline and
description of the MEWA's marketing efforts. The applicant must list
the names of all persons directly employed or proposed to be employed
by the arrangement who solicit participants or adjust claims, indicating
the qualifications and credentials of such individuals and whether such
persons hold any license issued by the department. The applicant must
specify any such licenses by type.

(F) The applicant must provide documentation showing
that a procedure has been established for handling claims for benefits
in the event of dissolution of the MEWA;

(13) subject to Insurance Code §846.157(b), concerning
Renewal of Certificate; Additional Actuarial Review, an actuarial
opinion prepared by an actuary who is not an employee of the MEWA,
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an employee of the MEWA's employer-members, an affiliate of the
MEWA, or an affiliate of the MEWA's employer-members, or an em-
ployee of an affiliate of the MEWA; and who is a fellow of the Society
of Actuaries, a member of the American Academy of Actuaries, or
an enrolled actuary under the Employee Retirement Income Security
Act of 1974 (29 United States Code §1241 and §1242). The actuarial
opinion must include the following:

(A) a description of the actuarial soundness of the
MEWA, including any recommended actions that the MEWA should
take to improve its actuarial soundness;

(B) the recommended amount of cash reserves the
MEWA should maintain.

(i) For all MEWAS, the recommended amount may
not be less than the greater of 20% of the total contributions in the pre-
ceding plan year or 20% of the total estimated contributions for the
current plan year; cash reserves must be calculated with proper actuar-
ial regard for known claims, paid and outstanding, a history of incurred
but not reported claims, claims handling expenses, unearned premium,
an estimate for bad debts, a trend factor, and a margin for error (cash re-
serves required by Insurance Code §846.154, concerning Cash Reserve
Requirements, must be maintained in cash or federally guaranteed obli-
gations of less than five-year maturity that have a fixed or recoverable
principal amount, or such other investments as the commissioner may
authorize by rule); and

(ii) For a MEWA that provides a comprehensive
health benefit plan under Insurance Code §846.0035, concerning
Applicability of Certain Laws to Associations Providing Health
Benefits, the MEWA must also comply with Insurance Code Chapter
421, concerning Reserves in General.

(C) the recommended level of specific and aggregate
stop-loss insurance the MEWA should maintain;

(14) ifthe MEWA is in existence at the time of its applica-
tion, annual reports meeting the substantive requirements of 29 United
States Code §1023 and §1024 must be filed. To the extent that such an-
nual reporting requirements are not otherwise met by existing MEWAs
when complying with other provisions of this subchapter, a filing under
this paragraph must be made, and must include, at a minimum:

(A) the administrator's report of essential information
for the most recent year ending, detailing the size and nature of the
plan, and the number of participating employees in the plan;

(B) the statement from any insurance company, insur-
ance service, or other similar organization that sells or guarantees plan
benefits. The statement must detail:

(i) the premium rate or subscription charge and the
total of such premiums or subscription charges in relation to the ap-
proximate number of persons covered by each class of benefits; and

(ii)  the total amount of premiums received, approx-
imate number of persons covered by each class of benefits, and total
claims paid by such company, service, and other organization; and

(C) the published summary plan description and annual
report to participants and beneficiaries of the plan;

(15) documentation indicating that the MEWA has appli-
cations from not less than five employers and will provide similar ben-
efits for not less than 200 separate participating employees, and that the
annual gross premiums of or contributions to the plan will be not less
than $20,000 for a vision-benefit-only plan, $75,000 for a dental-ben-
efits-only plan, and $200,000 for all other plans;

(16) for a MEWA that is formed according to Insurance
Code §846.053(b)(2), concerning Eligibility Requirements for Initial
Certificate of Authority, documentation demonstrating that the employ-
ers in the MEWA applicant each have a principal place of business in
the same region that does not exceed the boundaries of this state or the
boundaries of a metropolitan statistical area designated by the United
States Office of Management and Budget;

(17) documentation that the MEWA possesses a written
commitment, binder, or policy for stop-loss insurance issued by an
insurer authorized to do business in this state that provides:

(A) atleast 30 days' notice to the commissioner of any
cancellation or nonrenewal of coverage; and

(B) Dboth specific and aggregate coverage with an aggre-
gate retention of no more than 125% of the amount of expected claims
for the subsequent plan year and the specific retention amount deter-
mined by the actuarial report required by Insurance Code §846.153,
concerning Required Filings, and paragraph (13) of this subsection;

(18) documentation demonstrating that the MEWA is in
compliance with all applicable federal and state laws, including, at a
minimum, the following:

(A) for all plans sponsored by the applicant, whether
operating in Texas or in any other state, a list of and access to all reports
for the last five years filed with the United States Department of Labor
in compliance with the Employee Retirement Income Security Act of
1974, 29 United States Code §§1021(g), 1023, and 1024;

(B) if the MEWA is an employee welfare benefit plan
for purposes of the Employee Retirement Income Security Act of 1974
(29 United States Code §1001 et seq.), either:

(i) an advisory opinion from the United States De-
partment of Labor that is no more than three years old recognizing the
employer group or association as a bona fide employer association or
group if the relevant MEWA structure addressed by the advisory opin-
ion has not changed and will not change after licensure; or

(i) an opinion from an attorney attesting that the
employer group or association as it will be structured after licensure
qualifies as a bona fide employer association or group for purposes
of the Employee Retirement Income Security Act of 1974 (29 United
States Code §1001 et seq.). An attorney attestation must adequately ex-
plain how and why the employer group or association meets all of the
factors to be a bona fide employer association or group, based on the
facts and circumstances of the employer group's or association's gover-
nance and operations during the 12 months immediately preceding sub-
mission of the application, and on how the MEWA will be structured af-
ter licensure, with explicit references to relevant language drawn from
the employer group's or association's bylaws, trust agreement, or other
organizational documents, which must be submitted to the department
with the attorney's attestation; and

(C) for each plan that will be provided by the applicant,
an opinion from an attorney attesting to the fact that the plan is in com-
pliance with all applicable federal and state laws. The opinion must
adequately explain how each plan complies with the Employee Retire-
ment Income Security Act of 1974 (29 United States Code §1001 et
seq.) and the Patient Protection and Affordable Care Act (42 United
States Code §18001 et seq.), including how each plan complies with
federal requirements applicable to large group, small group, or indi-
vidual markets, as applicable; and

(19) if the MEWA will provide a comprehensive health
benefit plan, the MEWA must provide additional information in ac-
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cordance with §7.1917 of this title, concerning Comprehensive Health
Benefit Plans.

(c) On finding of good cause, the commissioner may order an
actuarial review of a MEWA in addition to the actuarial opinion re-
quired by Insurance Code §846.153. The cost of any such additional
actuarial review must be paid by the MEWA.

(d) Upon application of a MEWA, the commissioner may
waive or reduce the requirement for aggregate stop-loss coverage
and the amount of reserves required by Insurance Code §846.154, if
it is determined that the interests of the participating employers and
employees are adequately protected.

§7.1905. Commissioner Review of Application; Issuance of Initial
Certificate of Authority.

(a) The commissioner will promptly review the documenta-
tion submitted by the applicant and may conduct any necessary inves-
tigation and examine under oath any persons interested in or connected
with the multiple employer welfare arrangement (MEWA). Within 60
days of the filing of a completed application, the commissioner will is-
sue an initial certificate of authority, which is a temporary certificate of
authority for a term of one year, to the MEWA, provided that all of the
following conditions have been met:

(1) the employers in the MEWA:

(A) are members of an association or group of five or
more businesses that are the same trade or industry, including closely
related businesses that provide support, services, or supplies primarily
to that trade or industry; or

(B) for a MEWA that is formed based under Insurance
Code §846.053(b)(2), concerning Eligibility Requirements for Initial
Certificate of Authority, each has a principal place of business in the
same region that does not exceed the boundaries of this state or the
boundaries of a metropolitan statistical area designated by the United
States Office of Management and Budget;

(2) ifthe applicant is an association, that the association in
the MEWA is engaged in substantial activity for its members other than
sponsorship of an employee welfare benefit plan;

(3) if the applicant is an association and Insurance Code
§846.0035, concerning Applicability of Certain Laws to Association
Providing Health Benefits, does not apply to the MEWA, that the asso-
ciation in the MEWA has been in existence for a period of not less than
two years before engaging in any activities relating to the provision of
employer health benefits to its members;

(4) the employee welfare plan of the association or group
in the MEWA is controlled and sponsored directly by participating em-
ployers, participating employees, or both;

(5) the association or group of employers in the MEWA is
a not-for-profit organization;

(6) the MEWA has within its own organization adequate
facilities and competent personnel, as determined by the commissioner,
to service the employee benefit plan or has contracted with a third-party
administrator that holds a current certificate of authority to engage in
business in the State of Texas;

(7) the MEWA has applications from not less than five em-
ployers and will provide similar benefits for not less than 200 separate
participating employees, and the annual gross premiums or contribu-
tions to the plan will be not less than $20,000 for a plan that provides
only vision benefits, $75,000 for a plan that provides only dental ben-
efits, and $200,000 for all other plans;

(8) the MEWA possesses a written commitment, binder, or
policy for stop-loss insurance issued by an insurer that has a certificate
of authority to engage in business in the State of Texas that provides:

(A) at least 30 days' notice to the commissioner of any
cancellation or nonrenewal of coverage;

(B) both specific and aggregate coverage with an ag-
gregate retention of no more than 125% of the amount of expected
claims for the next plan year and a specific retention amount annu-
ally determined by the actuarial report required by Insurance Code
§846.153(a)(2), concerning Required Filings, and verified by the sig-
nature of the actuary who prepared the report; and

(C) both the specific and aggregate coverage will re-
quire all claims to be submitted within 90 days after the claim is in-
curred and provide a 12-month claims incurred period and a 15-month
paid claims period for each policy year;

(9) the contributions must be set to fund at least 100% of
the aggregate retention plus all other costs of the MEWA;

(10) if the reserves required by Insurance Code §846.154,
concerning Cash Reserve Requirements, exceed the greater of 40% of
the total contributions for the preceding plan year or 40% of the total
contributions expected for the current plan year, the contributions may
be reduced to fund less than 100% of the aggregate retention plus all
other costs of the MEWA, but in no event less than the level of con-
tributions necessary to fund the minimum reserves required under In-
surance Code §846.154, and Insurance Code Chapter 421, concerning
Reserves in General, for comprehensive health benefit plans;

(11) the minimum reserves required by Insurance Code
§846.154, and Insurance Code Chapter 421 for comprehensive health
benefit plans have been established or will be established before the
final certificate of authority is issued;

(12) the MEWA has established a procedure for handling
claims for benefits in the event of dissolution of the MEWA;

(13) the MEWA has obtained the required fidelity bond;

(14) the MEWA has submitted its plan document or any
instrument describing the rights and obligations of the employers, em-
ployees, and beneficiaries with respect to the MEWA;

(15) the MEWA has submitted a summary plan description
and has filed for review any notifications such as an identification card,
policy, or contract, in connection with the employee welfare benefit
plan. These notifications include any of the disclosures in the follow-
ing:

(A) that individuals covered by the plan are only par-
tially insured;

(B) that in the event the plan or the MEWA does not
ultimately pay medical expenses that are eligible for payment under
the plan for any reason, the participating employer or its participating
employee covered by the plan may be liable for those expenses;

(C) that, if applicable, the plan does not participate in
the guaranty fund; such disclosure must be provided in the same no-
tice format required of insurers and health maintenance organizations
in §1.1001 of this title (relating to Disclosure of Guaranty Fund Non-
participation); and

(D) the toll-free telephone number and website for the
department as required under Insurance Code §521.005, concerning
Notice to Accompany Policy; and

(16) for a MEWA that will provide a comprehensive health
benefit plan, the MEWA has submitted documentation that adequately
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demonstrates compliance with applicable requirements, as specified in
§7.1917 of this title (relating to Comprehensive Health Benefit Plans).

(b) Unless excepted by statute, a MEWA may commence do-
ing business in this state only after it receives its initial certificate of
authority.

(c) The MEWA must appoint the commissioner of insurance
as its registered agent for service of process, by filing the form as de-
scribed in §7.1904(b)(4) of this title (relating to Application for Initial
Certificate of Authority).

$7.1906.  Application for Final Certificate of Authority.

(a) A multiple employer welfare arrangement (MEWA) that
has received its initial certificate of authority must apply for a final
certificate of authority no later than one year after the issuance of its
initial certificate of authority. The MEWA must submit a complete
application for final certificate of authority to the commissioner and
may use the MEWA forms accessible on the department's website at
www.tdi.texas.gov/forms as a resource to comply.

(b) The application must include only the following informa-
tion:

(1) the names and addresses of:

(A) the association or group of employers sponsoring
the MEWA;

(B) as applicable, the members of the board of trustees
or directors of the MEWA; and

(C) at least five employers, if the arrangement is not an
association, whose information will be retained by the commissioner
as confidential;

(2) evidence that the fidelity bond requirements have been
met;

(3) copies of all plan documents and agreements with ser-
vice providers, which will be retained by the commissioner as confi-
dential. (Indicate on what pages the specific benefits are listed);

(4) a funding report containing:

(A) a statement certified by the board of trustees or di-
rectors, as applicable, and an actuarial opinion that all applicable re-
quirements of Insurance Code Chapter 846, concerning Multiple Em-
ployer Welfare Arrangements, have been met;

(B) an actuarial opinion that describes the extent to
which contributions or premium rates:

(i) are not excessive;
(ii)  are not unfairly discriminatory; and

(iii) are adequate to provide for the payment of all
obligations and the maintenance of required cash reserves and surplus
of the MEWA;

(C) acertified statement of the current value of the as-
sets and liabilities accumulated by the MEWA (unless the application
for final certificate of authority is filed 90 days or later following the
close of the fiscal year for the MEWA, in which case the financial state-
ment must be an audited statement), and a projection of the assets, li-
abilities, income, and expenses of the MEWA for the next 12-month
period and that reflects that the MEWA has maintained adequate cash
reserves; and

(D) a statement of the costs of coverage to be charged,
including an itemization of amounts for administration, reserves, and
other expenses associated with operation of the MEWA; and

(5) anotarized statement signed by an authorized director,
officer, or trustee that affirms the following: "I know of no reason under
the provisions of the Texas Insurance Code why {MEWA Name} is not
entitled to a final certificate of authority."

(c) After examination, investigation, and determination that all
the requirements of Insurance Code Chapter 846, other applicable In-
surance Code provisions, and this subchapter have been met, the com-
missioner will issue a final certificate of authority to the MEWA.

§7.1907.  Denial of Final Certificate of Authority and Extension of
Initial Certificate of Authority.

(a) If the commissioner refuses to grant a final certificate of
authority to an applicant that fails to meet the requirements of §7.1906
of this title (relating to Application for Final Certificate of Authority),
notice of refusal will be in writing. Such notice will set forth the basis
for the refusal, and constitutes 30 days' advance notice of revocation of
the initial certificate of authority.

(b) If the applicant submits a written request for a hearing
within 30 days after the notice of refusal to grant a final certificate of
authority is sent, revocation of the initial certificate of authority will
be temporarily stayed. The commissioner will promptly conduct a
hearing in which the applicant will be given an opportunity to show
compliance with the requirements of this subchapter.

(c) The term of the multiple employer welfare arrangement's
(MEWA's) initial certificate of authority does not expire during the de-
partment's review of a timely filed application for a final certificate of
authority.

(d) If a timely filed application is not complete, the MEWA
must timely respond to a notice of deficiency from the department. If
a MEWA fails to timely respond to a notice of deficiency, the MEWA's
initial certificate of authority expires five days after the date the re-
sponse was due or on the one-year anniversary of the date that the
MEWA's initial certificate of authority was issued, whichever occurs
later.

(e) Aresponse to anotice of deficiency is timely if the response
provides all information requested by the department and is made in
writing:

(1) not later than the 15th day after the date the notice of
deficiency is received,

(2) not later than the 25th day if the department receives
written notice from the MEWA that additional time is required to re-
spond to the inquiry; or

(3) within a reasonable time period as agreed to by the de-
partment based on the MEWA's circumstances.

(f) Before the end of the one-year term of its initial certificate
of authority, a MEWA may request an extension of its initial certificate
of authority. The request must be in writing and must explain in detail
the basis for an extension. The initial certificate of authority may be
extended for up to one year at the discretion of the commissioner on
a determination that the MEWA is likely to meet the requirements of
this subchapter within the granted extension period. No more than one
extension of the initial certificate of authority will be granted, regard-
less of the length of time for which an extension was granted under this
subsection.

§7.1910. Required Notice to Participants.

(a) In addition to any other notices required by law, a mul-
tiple employer welfare arrangement (MEWA), in connection with an
employee welfare benefit plan, must provide to each participating em-
ployee or former employee covered by the plan a written notice at the
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time the coverage of such participating employee or former employee
becomes effective. The written notice must contain, at a minimum, the
following:

(1) that individuals covered by the plan are only partially
insured;

(2) that in the event the plan or the MEWA does not ulti-
mately pay medical expenses that are eligible for payment under the
plan for any reason, the participating employer or its participating em-
ployee covered by the plan may be liable for those expenses;

(3) that, if applicable, the plan does not participate in the
guaranty fund; such disclosure must be provided in the same notice
format required of insurers and health maintenance organizations in
§1.1001 of this title (relating to Disclosure of Guaranty Fund Nonpar-
ticipation);

(4) the toll-free telephone number and website for the de-
partment as required under Insurance Code §521.005, concerning No-
tice to Accompany Policy; and

(5) thata copy of the summary plan description may be ob-
tained from the plan administrator, employer, or trustee, as applicable.

(b) The notice must also briefly explain the types of informa-
tion in the summary plan description.

§7.1912.  Filings by Multiple Employer Welfare Arrangements; Re-
port of Cash Reserves; Approval by Commissioner; Additional Actu-
arial Review.

(a) Each multiple employer welfare arrangement (MEWA)
transacting business in this state must file annually with the commis-
sioner statements and reports described as follows:

(1) within 90 days of the end of the MEWA's fiscal year,
financial statements audited by a certified public accountant; and

(2) within 90 days of the end of the MEWA's fiscal year,
an actuarial opinion prepared and certified by an actuary who is not an
employee of the MEWA, an employee of the MEWA's employer-mem-
bers, an affiliate of the MEWA, or an affiliate of the MEWA's em-
ployer-member, or an employee of an affiliate of the MEWA; and who
is a fellow of the Society of Actuaries, a member of the American Acad-
emy of Actuaries, or an enrolled actuary under the Employee Retire-
ment Income Security Act of 1974 (29 United States Code §1241 and
§1242). The actuarial opinion must include:

(A) a description of the actuarial soundness of the
MEWA, including any recommended actions that the MEWA should
take to improve its actuarial soundness;

(B) the recommended amount of cash reserves the
MEWA should maintain, as follows:

(i) for all MEWAsS, the recommended amount may
not be less than the greater of 20% of the total contributions in the
preceding plan year or 20% of the total estimated contributions for the
current plan year; and

(i) for a MEWA that provides a comprehensive
health benefit plan under Insurance Code §846.0035, concerning
Applicability of Certain Laws to Associations Providing Health
Benefits, the MEWA must also comply with Insurance Code Chapter
421, concerning Reserves in General;

(C) acalculation of cash reserves with proper actuarial
regard for known claims, paid and outstanding, a history of incurred by
not reported claims, claims handling expenses, unearned premium, an
estimate for bad debts, a trend factor, and a margin for error; and

(D) the recommended level of specific and aggregate
stop-loss insurance the MEWA should maintain.

(b) The cashreserves required by Insurance Code Chapter 846,
concerning Multiple Employer Welfare Arrangements, and this sub-
chapter must be maintained in cash or federally guaranteed obligations
of less than five-year maturity that have a fixed or recoverable principal
amount or such other investments as the commissioner has authorized
by rule.

(c) The commissioner will review the statements and reports
required by subsection (a) of this section. The commissioner will auto-
matically renew a MEWA's certificate of authority unless the commis-
sioner finds that the MEWA does not meet the requirements of Insur-
ance Code Chapter 846, and this subchapter.

(d) On a finding of good cause, the commissioner may order
an actuarial review of a MEWA in addition to the actuarial opinion
required by Insurance Code §846.153(a)(2), concerning Required Fil-
ings. The cost of any such additional actuarial review must be paid by
the MEWA.

(e) A MEWA must file updated information within 30 days
when a material change occurs to information provided in the appli-
cation for an initial or final certificate of authority according to the re-
quirements of Insurance Code Chapter 846, concerning Multiple Em-
ployer Welfare Arrangements, and this subchapter.

$§7.1917. Comprehensive Health Benefit Plans.

(a) This section applies only to a multiple employer welfare
arrangement (MEWA) that offers or seeks to offer a comprehensive
health benefit plan and that:

(1) was issued an initial certificate of authority under
§846.054, concerning Issuance of Initial Certificate of Authority, on
or after January 1, 2024; or

(2) elects to be bound by Insurance Code §846.0035, con-
cerning Applicability of Certain Laws to Association Providing Health
Benefits, under §7.1916 of this title (relating to Election for the Appli-
cation of Certain Laws).

(b) The MEWA must submit a form signed and dated by an
authorized officer or trustee to the department that includes the follow-
ing:

(1) a statement that is substantially similar to the follow-
ing: "This document is being submitted in accordance with 28 Texas
Administrative Code §7.1917. {MEWA Name} will provide a com-

prehensive health benefit plan as defined by 28 Texas Administrative
Code §7.1902"; and

(2) if the comprehensive health benefit plan is not struc-
tured as a preferred provider benefit plan or an exclusive provider ben-
efit plan as defined in Insurance Code §1301.001, concerning Defini-
tions, a description of the health care provider and benefit structure of
the plan and an explanation of how it does not qualify as a preferred
provider benefit plan or an exclusive provider benefit plan.

(c) In addition to the form required in subsection (b) of this
section, the MEWA must submit the following:

(1) adetailed compliance plan addressing the following re-
quirements:

(A) Insurance Code Chapter 421, concerning Reserves
in General;

(B) Insurance Code Chapter 422, concerning Asset Pro-
tection Act;

49 TexReg 8736 November 1, 2024 Texas Register



(C) Insurance Code Chapter 1451, Subchapter C, con-
cerning Selection of Practitioners; Subchapter F, concerning Access
to Obstetrical or Gynecological Care; and Subchapter K, concerning
Health Care Provider Directories; and

(D) Insurance Code Chapter 4201, concerning Ultiliza-
tion Review Agents;

(2) if the MEWA provides a comprehensive health bene-
fit plan that is structured in the manner of a preferred provider bene-
fit plan or an exclusive provider benefit plan as defined in Insurance
Code §1301.001, concerning Definitions, a detailed compliance plan
addressing the following requirements:

(A) Insurance Code Chapter 1301, concerning Pre-
ferred Provider Plans; and

(B) Insurance Code Chapter 1467, concerning Out-of-
Network Claim Dispute Resolution; and

(3) for each comprehensive health benefit plan that will be
sponsored by the MEWA, an opinion from an attorney attesting to the
fact that the plan is in compliance with all applicable federal and state
laws. The opinion must adequately explain how each plan complies
with the Employee Retirement Income Security Act of 1974 (29 United
States Code §1001 et seq.) and the Patient Protection and Afford-
able Care Act (42 United States Code §18001 et seq.), including how
each plan complies with federal requirements applicable to large group,
small group, or individual markets, as applicable.

(d) A MEWA may use the MEWA forms accessible on the de-
partment's website at www.tdi.texas.gov/forms as a resource to comply
with the requirements in subsections (b) and (c) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,

2024.

TRD-202404899

Jessica Barta

General Counsel

Texas Department of Insurance

Effective date: November 6, 2024

Proposal publication date: May 3, 2024

For further information, please call: (512) 676-6555

¢ ¢ ¢

SUBCHAPTER S. MULTIPLE-EMPLOYER
WELFARE ARRANGEMENTS REQUIREMENTS
FOR OBTAINING AND MAINTAINING
CERTIFICATE OF AUTHORIZATION

28 TAC §7.1903

STATUTORY AUTHORITY. The commissioner adopts the repeal
of §7.1903 under Insurance Code §846.005(a) and §36.001.

Insurance Code §846.005(a) provides that the commissioner
may, on notice and opportunity for all interested persons to be
heard, adopt rules and issue orders reasonably necessary to
augment and implement Insurance Code Chapter 846.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the

powers and duties of TDI under the Insurance Code and other
laws of this state.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2024.

TRD-202404898

Jessica Barta

General Counsel

Texas Department of Insurance

Effective date: November 6, 2024

Proposal publication date: May 3, 2024

For further information, please call: (512) 676-6555

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM

31 TAC §15.36

The General Land Office (GLO) adopts amendments to 31 Texas
Administrative Code (TAC) §15.36, relating to Certification Sta-
tus of the City of Galveston Dune Protection and Beach Ac-
cess Plan (Plan), with changes to the text of the Rule. The
GLO adopts amendments to subsection 15.36(d) and new sec-
tion 15.36(e) to certify the amendments to the Plan as consistent
with state law.

The rule amendment was published in the June 7, 2024, issue
of the Texas Register (49 TexReg 4021) and will be republished.

Copies of the City's Plan can be obtained by contacting the
City of Galveston Department of Development Services at 3015
Market St, Galveston, Texas 77550, or the GLO's Archives and
Records Division, Texas General Land Office, P.O. Box 12873,
Austin, Texas 78711-2873, (512) 463-5277.

BACKGROUND AND JUSTIFICATION

On March 21, 2024, the Galveston City Council passed Resolu-
tion No. 24-012, which authorized the City Manager to submit
proposed amendments to the City's Plan to the GLO for cer-
tification. The amendments to the City's Plan were submitted
to the GLO with proposed changes shown in redline, which in-
cluded adopting a variance for the use of reinforced concrete in
the area within 200 feet from the line of vegetation for a certain
property partially behind the seawall, prohibiting vehicular beach
access at Access Point 7 -- Sunny Beach Subdivision, reducing
the size of the Restricted Use Area (RUA) at Access Point 1(C)
by 1,000 linear feet, adding an ADA use area at Access Point
2 and additional vehicular beach access areas at Access Point
6 and Access Point 13, updating the Beach Access and Park-
ing Plan in Appendix A, and modifications to the Beach Access
Maps in Exhibit C. The document submitted to the GLO by the
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City included proposed changes to the Plan previously adopted
in City Ordinance Numbers 23-030, 23-038, 23-039, and 23-071.

Some, but not all of the changes were later formally adopted
as amendments to the City's Plan by City Council on October
2, 2024 in Ordinance No. 24-059, with changes in response to
public comments. The amended Plan formally adopted by City
Council did not include the reduction of the RUA by 1,000 linear
feet, the addition of the new ADA-only vehicular beach area at
AP 2, or the additional vehicular beach area at AP 6.

The City is a coastal community in Galveston County, located on
Galveston Island and bordering West Bay, Galveston Bay and
the Gulf of Mexico. The City's Dune Protection and Beach Ac-
cess Plan was first adopted on August 12, 1993, and most re-
cently amended to adopt a Beach User Fee (BUF) increase at
Seawall Beach Urban Park, which was conditionally certified by
the GLO as consistent with state law effective March 4, 2021.
The conditional certification status was renewed on October 22,
2021 and June 3, 2022 in Texas Register postings. The amend-
ments to adopt a BUF increase at Seawall Beach Urban Park
were conditionally certified because the City was not in com-
pliance with certain beach access requirements under its Plan.
The City has since met the requirements, and those amend-
ments regarding the BUF increase are now fully certified as con-
sistent with state law. During the time its Plan was condition-
ally certified, the City continued to restore the public's ability to
access and use the public beach. The noncompliance issues
noted in the previous Compliance Plan have been resolved, and
many of those resolutions are memorialized in the City's pro-
posed amendments to Appendix A and Exhibit C of the Plan.

ANALYSIS OF PLAN AMENDMENTS AND GLO'S AMEND-
MENT TO 31 TAC §15.36.

Pursuant to the Open Beaches Act (Texas Natural Resources
Code, Chapter 61) and the Texas Administrative Code (31 TAC
§§15.3, 15.7, and 15.8), a local government with jurisdiction over
Gulf Coast beaches must submit any amendments to its Plan or
Beach User Fee Plan (BUF Plan) to the GLO for certification.
If appropriate, the GLO will certify that the Plan or BUF Plan is
consistent with state law by amendment of a rule, as authorized
in Texas Natural Resources Code (TNRC) §§61.011(d)(5) and
61.015(b). The certification by rule reflects the state's certifica-
tion of the Plan; however, the text of the Plan is not adopted by
the GLO, as provided in 31 TAC §15.3(0)(4).

The amendments to the City's Plan include a variance from 31
TAC §15.6(f) that allows an exemption from the prohibition on
the use of concrete under a structure located within 200 feet of
the line of vegetation in an eroding area, under limited circum-
stances. To qualify for an exemption, the proposed or existing
use of the structure is required to be multiple-family or commer-
cial, and the structure must have an elevated, reinforced con-
crete deck at or above Base Flood Elevation. In addition, the
proposed or existing structure must be designed, built, rented,
or leased to be occupied as an attached, multiple-family res-
idential living unit at least five stories in height, include multi-
ple-family residential living units, be constructed at least in part
behind the Galveston seawall, and utilize a stormwater deten-
tion system that mitigates peak water runoff on the development
site. Exemption requests must be submitted to the Development
Services Department and include stamped engineering draw-
ings dated within 12 months of the submittal date, a statement
of explanation for the request, documentation of the need to use
reinforced concrete instead of fibercrete underneath the struc-
ture, and a demonstration that the above provisions will be met.

The City will assess a special concrete maintenance fee to be
used to pay for the clean-up of concrete from the public beach
near the property, should the need arise.

The variance is limited in scope and application to only one po-
tential property, which is located partially behind the seawall.
The City is requesting an exemption to the prohibition on con-
crete beneath a structure within 200 feet of the line of vegeta-
tion in an eroding area because of demonstrated concerns that
fibercrete would not provide adequate structural support for a ro-
bust stormwater detention system under the footprint of a large
multiple-family or commercial structure. The City has indicated
that the variance would allow for a proposed development on
a single property to be constructed with appropriate stormwater
detention in compliance with City stormwater detention criteria,
which mandates one-acre-foot-per-acre in areas where deten-
tion is necessary. This equates to essentially one foot of water
storage depth across the entire tract that is required to be stored
on site while the receiving infrastructure drains out prior to site
discharge. For the single property where the variance will apply,
all site drainage will be required to be designed to collect under
the building with sufficient depth that requires structurally ade-
quate means of containing and storing that volume and water
height. Fibercrete is unable to withstand lateral forces that a de-
tention volume of this quantity would have on the structure and
surrounding soil. A robust and effective stormwater detention
system is a necessary component of coastal development and
prevents further erosion of the beach and dune system, which
is particularly important in areas adjacent to or partially behind a
seawall or other hard structure.

The City also indicated that the proposed development will in-
clude a public beach access walkway and the addition of twenty-
seven (27) public beach access parking spaces, which will en-
hance public beach access in this area.

In adopting the rule, the GLO considered the multitude of condi-
tions that must be demonstrated for an exemption to be granted,
the limited geographical scope of the variance, the requisite lo-
cation partially behind the seawall, and the positive impact of a
robust and effective stormwater detention system that minimizes
impacts to the beach and dune system.

In addition to the variance, the amendments allow vehicles to be
prohibited from 1,300 linear feet of beach at Access Point (AP)
7 - Sunny Beach Subdivision. Before vehicles can be prohibited
from the beach, public beach access parking must be provided in
the nearby public parking lot that will accommodate 92 cars (in-
cluding 7 ADA spaces). In addition, 330 feet of overflow parallel
parking (16 parking spaces, 7 of which will be ADA spaces) will
be provided adjacent to the 8 Mile Road right-of-way between
the parking lot and the beach. Pedestrian beach access from
the parking areas will be via a sidewalk connecting the parking
areas to the beach. In addition, a 100-foot-wide turnaround will
be available on the beach at the seaward end of 8 Mile Road to
allow beachgoers to drop off beach gear, non-motorized water-
craft, fishing equipment, and people with mobility concerns.

The proposed modification to beach access meets the criteria
in 31 TAC §15.7(h)(1), which states that when vehicles are
prohibited from the beach, beach access and use is presumed
to be preserved if parking on or adjacent to the beach is ade-
quate to accommodate one car for each 15 linear feet of beach,
ingress/egress access ways are no farther than 1/2 mile apart,
and signs are conspicuously posted which explain the nature
and extent of vehicular controls, parking areas, and access
points, including access for persons with disabilities. The City
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has committed to providing the required beach access signage
at this access point before vehicular prohibitions occur and will
also conduct quarterly inspections of the signage and replace
it as needed. The construction of the public parking lot and
pedestrian access pathway to the beach are required to be
authorized by a beachfront construction certificate and dune
protection permit issued by the City, constructed and available
to the public, and the required beach access signage must be
conspicuously posted before the City implements the proposed
vehicular prohibition at AP 7. The City is required to manage
and maintain the off-beach parking and pedestrian access
pathway in good condition for the beach to remain closed to
vehicular traffic. The City is required to maintain the off-beach
parking and pedestrian access pathway in perpetuity as long
as the vehicular beach restriction remains in place, or the City
must restore vehicular access to the beach.

The proposed amendments included a reduction to the size of
the Restricted Use Area (RUA) at AP 1(C) by 1,000 linear feet
and authorized a new ADA-only vehicular beach area at AP 2
and added additional vehicular beach areas at AP 6 and AP 13.
The RUA is a 2,640-foot-long stretch of beach adjacent to the
east end of Stewart Beach that is open to vehicles for persons
with disabilities displaying an ADA placard, people who are fish-
ing, or people who are launching non-motorized personal water-
craft. The RUA is also accessible to pedestrians from an adja-
cent off-beach parking area. In response to public comments,
the City has removed any proposed amendments to their Plan
related to the reduction of the RUA by 1,000 linear feet, the addi-
tion of the new ADA-only vehicular beach area at AP 2 in Stewart
Beach, and the additional vehicular beach area at AP 6 in their
formal approval of the amended Plan. Therefore, in regard to
the RUA, the City's Plan will remain unchanged.

The proposed Plan amendments still include the addition of a
new 350-foot section of vehicular beach at AP 13 - Pocket Park
#3. The conversion of a pedestrian-only beach to vehicular
beach at AP 13 is in addition to the existing required off-beach
parking lot with a minimum of 273 spaces at this access point.

Since the existing RUA is open to vehicles only as a special
use area for persons with disabilities, saltwater fishermen, and
the launching of non-motorized personal watercraft, an off-beach
parking area and pedestrian beach access pathway area is al-
ready required and provided at AP 1(C) - Area west of the Is-
lander East to eastern boundary of Stewart Beach Park. The
City specifies in the amended Plan that 143 parking spaces are
available at AP 1(C) and also made changes to the parking ar-
eas at AP 1(A) - Beachtown Development and AP 1(B) - Palisade
Palms to reflect the actual, verified number and location of the
parking spaces at these access points, and incorporated previ-
ous changes included in City Ordinance No. 11-037. Ordinance
No. 11-037 was adopted by City Council on May 26, 2011 and
consisted of on-beach and off-beach parking and pedestrian ac-
cess requirements for AP 1(A), AP 1(B), and AP 1(C) that were
necessary for GLO to certify the City of Galveston Beach Access
Plan as consistent with state law at that time.

At AP 1(A), the Plan amendments add an on-beach parking area
with a minimum width of 480 feet and a minimum number of 101
on-beach parking spaces, reduce the number of parking spaces
in the off-beach parking lots from 295 spaces to 161 spaces
to reflect the actual capacity of the parking lots, and add 46
off-beach parking spaces throughout the subdivision. Therefore,
the number of parking spaces reflected in the Plan at AP 1(A)
increased from 295 off-beach spaces to a total of 308 on-beach

and off-beach spaces, combined. The number of off-beach park-
ing spaces at AP 1(B) increased from 108 spaces to 116 spaces,
and one off-beach parking area with a minimum of 143 spaces
was added in the Plan to AP 1(C). City Ordinance No. 11-037 re-
quires a total of 610 parking spaces at these access points. The
Plan amendments provide a total of 567 parking spaces at APs
1(A), 1(B), and 1(C), which is 43 spaces short of the required
number of spaces. To accommodate for this deficit, 50 addi-
tional parking spaces have been added to the free parking area
at AP 2 - Stewart Beach Park. The City confirmed that they ver-
ified that the parking spaces proposed for APs 1(A), 1(B), 1(C),
and in the free parking area at Stewart Beach Park are available
on-the-ground. The free parking area at Stewart Beach must
remain accessible year-round and include signage that easily
identifies the area.

The GLO notified the City of numerous beach access and park-
ing compliance concerns in 2018. Since that time, the City has
been working to achieve compliance with the beach access pro-
visions in its Plan. The City was required to develop a Compli-
ance Plan that outlined the compliance issues and established
timelines for resolution. After the City provided an adequate
Compliance Plan and achieved partial compliance, the GLO con-
ditionally certified the City's Plan and later renewed the condi-
tional certification status on October 22, 2021 and June 3, 2022
in Texas Register postings. On February 1, 2023, the GLO no-
tified the City that the outstanding compliance issues had been
resolved since the City had demonstrated full compliance with
all beach access and parking concerns noted in the Compli-
ance Plan and submitted a Compliance Maintenance Plan re-
quiring quarterly signage inspections and annual beach access
and parking inspections. In addition to the amendments de-
scribed above, the GLO fully certifies the amendments to the
Plan that were published in the February 26, 2021 edition of
the Texas Register. The Plan amendments include updates to
the Beach Access Plan in Appendix A and to the Beach Access
Maps in Exhibit C to reflect the actions taken by the City to re-
solve the compliance issues. The City is required to maintain
the parking areas and pedestrian access pathways in the Beach
Access Maps by conducting regular inspections and taking cor-
rective action as needed, as agreed in the Compliance Mainte-
nance Plan provided to the GLO on February 8, 2023.

The Plan amendments also specify that 1,993 public beach ac-
cess parking spaces are available at AP 3 - Seawall Beach Ur-
ban Park, which is 266 spaces short of the 2,259 spaces pre-
viously required in the City's Plan. The size of the free park-
ing area at AP 2 - Stewart Beach Park has been increased by
an additional 300 spaces to accommodate for the required 266
spaces, bringing the total number of parking spaces in the free
parking area to 600 spaces, which includes the 50 spaces added
to the free parking area to accommodate the deficit of parking
for APs 1(A), 1(B) and 1(C) as described above in reference to
City Ordinance No. 11-037. In the future, 34 parking spaces are
available in the free parking area at Stewart Beach for the City
to relocate additional required parking from the Seawall Beach
Urban Park as needed to make space on the seawall for beach
access amenities and public safety.

The Plan amendments reduce the number of off-beach parking
spaces at AP 9 - Pocket Park #2 from 352 spaces to 265 spaces
to reflect the actual capacity of the parking lot. To accommodate
the deficit in parking, 63 of the required spaces were relocated
to AP 8 - Beachside Village, and 24 of the required spaces were
relocated to AP 15(A) - Pirates Beach Subdivision. In total, 352
parking spaces are available in these three locations. The lo-
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cation of the off-beach public beach access parking at AP 8 -
Beachside Village Subdivision was also changed from Butterfly
Street to locations on streets throughout the subdivision.

The Plan amendments reduce the number of off-beach park-
ing spaces at AP 12 - Bermuda Beach Subdivision from 211
spaces to 87 spaces, distributed on John Reynolds Road, John
Reynolds Circle, and Jane Road to reflect the actual verified
amount and location of the parking spaces determined during
the compliance process. To accommodate the deficit in parking,
the on-beach parking area at Pabst Road was expanded from
150 linear feet to a minimum of 564.2 linear feet, which accom-
modates a minimum of 124 parking spaces.

The Plan amendments also include administrative changes re-
lated to updating non-substantive language for consistency with
31 TAC Chapter 15.

RESPONSE TO PUBLIC COMMENTS

During the 30-day public comment period, at least 25 com-
menters requested a public hearing, which required the GLO
conduct a public hearing pursuant to Texas Government Code
§2001.029. The public hearing was originally scheduled for July
16, 2024, at 823 Rosenberg, 2nd Floor, Galveston, Texas, and
the public comment period was extended until the conclusion of
the public hearing. Notice of the public hearing and the public
comment period extension was provided in the July 12, 2024,
issue of the Texas Register (49 TexReg 5197). Due to Hurricane
Beryl, the public hearing was postponed to August 6, 2024, at
823 Rosenberg, 2nd Floor, Galveston, Texas, and the public
comment period was extended to 11:59 PM August 6th. Notice
of the public hearing and public comment period extension was
posted in the July 26th issue of the Texas Register (49 TexReg
5577) and on the City of Galveston's website and social media
pages.

The GLO received 379 comments during the public comment
period. Comments were received by residents and visitors of
the City of Galveston, state of Texas and nationwide, and from
groups such as the Surfrider Foundation Galveston Chapter and
Texas Conservation Alliance. A majority of the comments ob-
jected to the proposed amendments, specifically the use of rein-
forced concrete in the area within 200 feet from the line of vegeta-
tion, the prohibition of vehicles from the beach access at Access
Point 7 - Sunny Beach Subdivision and reducing the size of the
Restricted Use Area at Access Point 1(C) by 1,000 linear feet.

243 commenters expressed concerns that the proposed amend-
ments were intended to appease private developers and priori-
tize their economic gain over public beach access, and 40 com-
menters stated that the amendments were not in the best inter-
est of the public. One commenter stated that City staff made
statements that hotel developers would not proceed with con-
struction unless the RUA in front of the proposed development
was removed, and the beach was pedestrian-only. Pursuant to
the Dune Protection Act (TNRC § 63), Open Beaches Act (TNRC
§ 61), and 31 TAC Chapter 15, local governments have the au-
thority to amend their beach access and dune protection plans at
their discretion as long as the amendments comply with TNRC
§§ 61 and 63, and the GLO's Beach/Dune Rules (31 TAC §
15). The GLO does not have jurisdiction over the reasons why
a local government may propose to remove vehicular beach ac-
cess, as long as the appropriate parking, signage and perpen-
dicular beach access are provided according to the presumptive
beach access criteria in 31 TAC §15.7. GLO has reviewed the

City's proposals and found that they comply with state rules. No
change was made in response to these comments.

232 commenters stated that the Plan amendments do not meet
the requirement of Texas laws protecting and prioritizing public
beach access, including the Texas Open Beaches Act and The
Texas Constitution, Article 1 Section 33. A person representing
the Surfrider Foundation Galveston Chapter also expressed con-
cerns that private development proposal adjacent to the public
beach often result in public access being relocated to off-beach
parking areas and that vehicular access and on-beach park-
ing may eventually be eliminated on many Galveston beaches,
which does not align with the intent of the OBA and the Texas
Constitution. The GLO disagrees with the comments that the
proposed Plan amendments do not meet the requirements of
Texas laws. Under The Texas Constitution, Article 1, Section
33(c), the legislature may enact laws to protect the right of the
public to access and use a public beach and to protect the public
beach easement from interference and encroachments. TNRC
§61.022(b) allows a local government to regulate vehicular traf-
fic as long as such regulation is consistent with the OBA and
31 TAC Chapter 15. The procedures set forth in 31 TAC §15.7
provide that a local government, upon certification by the GLO
following notice-and-comment rulemaking, can prohibit vehicu-
lar traffic on areas of the beach as long as the public's access to
and use of the public beach is preserved or enhanced according
to the presumptive criteria in 31 TAC §15.7(h). The criteria in
31 TAC §15.7(h)(1) are that when vehicles are prohibited from
the beach, beach access and use is presumed to be preserved if
parking on or adjacent to the beach is adequate to accommodate
one car for each 15 linear feet of beach, ingress/egress access
ways are no farther than 1/2 mile apart, and signs are conspic-
uously posted which explain the nature and extent of vehicular
controls, parking areas, and access points, including access for
persons with disabilities.

Prohibition of Vehicular Beach Access at Access Point 7

The following comments were provided specifically in response
to the proposed prohibition of vehicular beach access at Access
Point 7 - Sunny Beach Subdivision.

Sixty-two (62) commenters, mostly property owners in Beach-
side Village, were in support of the proposed Plan amendment
and of the prohibition of vehicular beach access at Access Point
7 - Sunny Beach Subdivision. Some commenters support the
prohibition of vehicular beach access at Access Point 7 due to
concerns for safety and environmental damage caused by ve-
hicular beach access.

One commenter expressed support for limiting how beachgoers
access the beach and said that the City is not limiting use of
the beaches, just access to them. The GLO disagrees with this
comment because the City's Plan preserves the public's right
to access and use the public beach through the availability of
off-beach parking with pedestrian access in accordance with the
requirements for preserving access in 31 TAC §15.7(h).

Three commenters stated that the proposed closure seems like
a plan to limit public beach access and create private beaches,
and one commenter stated that private property owners are not
at liberty to restrict beach access or to cause beach access to
be restricted to the public. Another commenter stated that the
ability to use a vehicle on a beach is valued by both residents
and tourists and sets Texas apart from other states. The GLO
agrees that vehicular beach access is unique and valued, and
that private property owners do not have the authority to restrict
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public access to the public beach. However, local governments
have the ability to regulate vehicular beach traffic under 31 TAC
§15.7 as long as such regulation is consistent with the OBA and
Beach/Dune Rules. The GLO disagrees with the comments that
the proposed closure is a plan to create private beaches be-
cause the City's Plan preserves and enhances the public's right
to access and use the public beach through the availability of
off-beach parking with pedestrian access.

One commenter stated that vehicular access adjacent to the
beach provides the public with an opportunity to transport peo-
ple and gear to the beach, and the proposed off-beach parking
and drop-off point at Access Point 7 will not facilitate this same
ease of access and is inconsistent with 31 TAC §15.7(h). Mul-
tiple commenters also stated that the proposal to replace public
parking on the beach with an off-beach parking lot 700 feet from
the beach fails to meet the legal requirements, was too far away,
and that the parking spaces in the off-beach parking lot at Ac-
cess Point 7 are too small. Other commenters also stated that
the plan to restrict vehicular access at Access Point 7 does not
preserve or enhance beach access, violates the Open Beaches
Act, and will impact hundreds to thousands of beachgoers. The
GLO disagrees with the comments that the proposed amend-
ments do not preserve or enhance beach access and violate the
OBA. The OBA (TNRC §61.022(c)) allows a local government
to regulate vehicular traffic as long as such regulation is consis-
tent with the OBA and the Beach/Dune Rules. The OBA (TNRC
§61.011(d)(3)) also authorized the commissioner to promulgate
rules regarding local government prohibitions of vehicular traf-
fic on public beaches, provision of off-beach parking, and other
minimum measures needed to mitigate for any adverse effect on
public access and dune areas. The procedures set forth in 31
TAC §15.7 provide that a local government, upon certification by
the GLO following notice-and-comment rulemaking, can prohibit
vehicular traffic on areas of the beach as long as the public's ac-
cess to and use of the public beach is preserved or enhanced
according to the presumptive criteria in 31 TAC §15.7(h).

The proposed modification to beach access meets the criteria
in 31 TAC §15.7(h)(1), which states that when vehicles are
prohibited from the beach, beach access and use is presumed
to be preserved if parking on or adjacent to the beach is
adequate to accommodate one car for each 15 linear feet of
beach, ingress/egress access ways are no farther than 1/2
mile apart, and signs are conspicuously posted which explain
the nature and extent of vehicular controls, parking areas, and
access points, including access for persons with disabilities.
Ninety-two (92) public parking spaces (including seven ADA
parking spaces) are proposed for the parking lot, exceeding
the 87 required parking spaces, and the ingress/egress access
way is less than 1/2 mile from each adjacent access point.
In addition, 330 feet of overflow parallel parking (16 parking
spaces, seven of which will be ADA spaces) will be provided
adjacent to the 8 Mile Road right-of-way between the parking
lot and the beach.

During the permitting process for the parking areas, the City will
assess that the parking lot meets any applicable requirements.
The City stated that they follow vehicular engineering standards
outlined in the Institute of Transportation Engineering's Trans-
portation Handbook to determine the appropriate size of parking
spaces, and the City ensures standards to the best of its ability
by containing information in City Ordinances and Land Develop-
ment Regulations.

One commenter expressed concerns that prohibiting vehicular
access from the beach at Access Point 7 will create an access
impediment to people with disabilities and other individuals who
wish to access the water with non-motorized watercraft. How-
ever, the availability of a 100-foot-wide turnaround on the beach
at the seaward end of 8 Mile Road will allow beachgoers to drop
off beach gear, non-motorized watercraft, fishing equipment, and
people with mobility concerns, and the City included this in their
proposal to further accommodate access for people with dis-
abilities and beachgoers launching non-motorized watercraft or
fishing., In addition, the off-beach parking area includes seven
ADA spaces and the overflow parallel parking includes an addi-
tional seven ADA spaces. In addition to these accommodations
for persons with mobility concerns, the proposed modification
to beach access meets the presumptive criteria for preserving
beach access in 31 TAC §15.7(h)(1).

Removal of 1,000 linear feet from the RUA

Numerous comments were received specifically in response to
the proposed reduction of the size of the Restricted Use Area
(RUA) at Access Point 1(C) by 1,000 linear feet and the addition
of an ADA-only use area at Access Point 2 and additional vehic-
ular beach access areas at Access Point 6 and Access Point 13.
These comments are summarized below and do not require a re-
sponse since the City is no longer proposing to reduce the RUA
at AP 1(C) by 1,000 linear feet or to add an ADA-only use area
at AP 2 or an additional vehicular beach access area at AP 6.
As the City is removing the proposed sections referenced above
from their proposed Plan amendments, the GLO does not need
to respond to each comment solely related to those proposed
amendments.

Forty-one (41) commenters expressed concerns that the 500
feet of new vehicular beach access being added to Pocket Park
1 would be open to all vehicles and would not be restricted to only
vehicles operating under restricted uses. Several commenters
stated that people with disabilities would be losing their vehicular
access and that the proposed changes would restrict access to
areas crucial for people with disabilities or pose an undue burden
for people with disabilities. Another commenter stated that the
proposal violated 31 TAC §15.8(k) as the plan failed to establish,
preserve, and enhance access for persons with disabilities and
contravened the Texas Accessibility Guidelines.

One commenter requested that an additional 500 linear feet of
access be added to the proposed ADA-only vehicular access
area at Stewart Beach in addition to what was proposed to main-
tain a continuous and accessible beachfront for persons with dis-
abilities. One commenter stated that their husband is disabled,
and that AP 1(C) is the only access point they've been using
and expressed concerns about being able to access other ar-
eas. One commenter asked the GLO to consider if the proposed
amendments include any potential violations to the Americans
with Disabilities Act (ADA).

Several commenters expressed concerns about the lack of ADA
accessible amenities at Pocket Park 1 not being an adequate
substitute for the accessible amenities (mobi-mats, beach
wheelchairs, and restrooms) located at Stewart Beach adjacent
to the RUA. One commenter also expressed concerns about
the lack of new amenities provided by the City at Pocket Park 1.
One commenter stated that they spoke to over 300 people who
indicated that off-beach parking and a mat would not replace
on-beach access for persons with disabilities.
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One commenter stated that existing beach users are aware of
the location of the RUA and that it is easily accessed by road.
Another commenter stated that the addition of vehicular areas
at Stewart Beach and Pocket Park 1 without clear signage or
improvements does not enhance beach access.

Several commenters expressed concerns regarding the flood-
ing, erosion, and soft sand within the area where the ADA-only
vehicular beach area would be located at AP 2. One commenter
stated that the area is located near channeled runoff from the
Seawall and is often underwater at high tide. Another com-
menter stated that locating the ADA parking area in an area sub-
ject to flooding would result in reduced days of the year for ac-
cess.

Several commenters expressed concerns about the reasoning
behind splitting up the RUA and stated that it seems like a plan
to force local beachgoers further away from developed areas or
privatize the beach. One commenter stated that there is not any
available public parking behind the current RUA.

Forty-two (42) commenters expressed concerns that the 500 feet
of proposed ADA-only vehicular beach area at Access Point 2 -
Stewart Beach would not allow people who are fishing or launch-
ing motorized personal watercraft. Three commenters also em-
phasized the importance of the RUA as a safe area for unloading
equipment associated with water sports or fishing, and another
commenter expressed concerns about people that are fishing or
launching non-motorized watercraft merging with other beach-
goers as a potential safety risk.

Several commenters stated that police reports do not show any
incidents involving vehicles and pedestrians at the RUA within
the past five years, and that the City's proposal to reduce the lin-
ear footage of the RUA was based on biased surveys. Another
commenter said the City stated that the RUA is being reduced
because beach users are driving on and destroying dunes, there
are safety concerns with pedestrians, and off-beach parking and
mats can replace access for persons with disabilities. The com-
menter further stated that this stretch of beach is one of the safest
due toits location adjacent to Stewart Beach and East Beach and
close proximity to medical support facilities.

One commenter provided information regarding the usage of
the RUA according to Park Board visitor logs from March 2022
to May 2023 and stated that over a period of 62 logged days,
688 vehicles accessed the RUA, which consisted of 97 disabled
veterans, 547 people with disabilities, 357 people fishing, and
25 people launching non-motorized watercraft. This commenter
also stated that on Memorial Day in 2023, approximately 300
people used the RUA while only 160 beach goers visited the
pedestrian-only beach between Stewart Beach and East Beach
Park.

One commenter stated that the GLO's August 4, 2023 letter
to the City said that the entire linear footage of the RUA must
be preserved and/or relocated to another area of east beach to
ensure continued access for persons with disabilities, saltwater
fisherman, and launching of non-motorized personal watercraft.
The commenter asked the GLO to stand by this prior response,
and to explain how the GLO's stance may have changed.

One commenter presented a photograph of dunes with appar-
ent damage from vehicular traffic and stated that the photograph
was taken at the entrance to the Grand Preserve where golf
carts drive over the dunes. Under 31 TAC §15.7(h)(5)(B), in ar-
eas where vehicles are prohibited from driving on and along the
beach, golf carts must also be prohibited. Golf carts are only

authorized to drive on the beach in the RUA if they are for an au-
thorized restricted use or show an ADA placard. Any damages
to dunes without a permit issued by the local government are a
violation of the Dune Protection Act. According to the City, the
Police Department and Marshall's office routinely patrol this area
to ensure all vehicles within the RUA are operating under one of
the allowable restricted uses. Violations of the DPA or the RUA
should be immediately reported to the police department.

One commenter referenced the terms of the judgement issued
on June 5, 1964, in the matter of Galveston East Beach, Inc.
v State of Texas (Cast Number 97,893, in the District Court
of Galveston County, Texas 10th Judicial District)(the "1964
Judgement"), and stated that the 1964 Judgement includes
standards for this area of beach that may be superior to and
take precedence over certain conflicting or limiting provisions
in the City's Plan and ordinances. The commenter stated that
the 1964 Judgement fully protects vehicular traffic, which is
being restricted in this area, and that the 1964 Judgement
predates and could be superior to the TAC provisions allowing
the restrictions. The commenter requested the GLO revisit the
implications of the 1964 Judgement and suggested the City's
Plan be modified to eliminate any provisions contrary to the
Judgement and to include certain provisions of the Judgement
not currently included within the Plan.

The commenter also stated that camping and boating are both
fully protected in the 1964 Judgement and objected to their re-
strictions through other City ordinances.

Variance for the use of reinforced concrete

One commenter, in support of the exemption, stated that the
purpose of the variance is to create a uniform set of rules that will
apply to the entire property, since reinforced concrete is already
allowable in the half of the site behind the seawall. GLO made
no change in response to this comment.

The following comments were provided in response to the pro-
posed variance from 31 TAC §15.6(f) that would allow an exemp-
tion from the prohibition on the use of concrete under a structure
located within 200 feet of the line of vegetation in an eroding
area.

Numerous commenters stated that this is the fastest eroding
beachfront on Galveston Island and adding concrete further
threatens this beach and will cause or accelerate erosion rates
at this property and adjacent properties, and 232 commenters
suggested that the development footprint could be decreased
instead of locating the development in an area subject to ex-
acerbated erosion. Several commenters expressed concerns
that the variance will allow another large complex structure to
be built on a highly sensitive, eroding beach, where erosion is
exacerbated by the end of the seawall. Two commenters also
expressed concerns about the variance negatively impacting
nearby beach nourishment projects. The GLO agrees with
commenters that the area of beach where the exemption would
apply has the highest erosion rate on Galveston Island based
on the data from the Bureau of Economic Geology. However,
GLO notes that the exemption included in the City's Plan only
allows a variance from 31 TAC §15.6(f) to allow reinforced
concrete instead of fibercrete in an eroding area within 200 feet
of the line of vegetation under certain limited conditions. The
TAC currently allows development within 200 feet of the line of
vegetation; only the type of material (reinforced vs. unreinforced
concrete) to be placed under the footprint of the structure is
being considered with this variance.
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Four commenters referenced the City of Galveston's 2011
Comprehensive Plan, which states that most of Galveston's
beachfront shoreline west of Stewart Beach is eroding at rates
of 5-10 feet per year on average. The commenters suggested
that the City respond proactively and ensure future development
is sustainable and resilient and said that adding concrete in
this area does not seem sustainable or resilient, which are the
stated goals of the City. Another commenter suggested that the
City consider if the proposed exemption is sustainable given the
impacts of sea level rise and climate change on beach erosion,
high tides, and flooding in Galveston. Several commenters
expressed concerns about this variance setting a precedent for
allowing large high-rises to continue spreading westward and
for future developer requests for these types of variances. GLO
shared these comments with the City and they relayed that
all ordinances and resolutions were reviewed and approved
by City Council members and all applicable City departments.
Any future proposed variances will be evaluated individually
by the GLO in accordance with the requirements of 31 TAC
§15.3(0)(5).

Several commenters questioned the reasoning behind the City
proposing this variance. Two commenters stated that it doesn't
seem equitable to make an exception for one developer and to
overlook the good of the public to benefit one individual. An-
other commenter questioned deviating from the existing Plan for
one property when the rules and regulations of the TAC are writ-
ten to protect natural resources and protect public health. The
GLO has no involvement in determining why a local government
may propose to amend their beach access plan, but instead is
required to determine if the amendment proposed by the City is
consistent with state law.

Twelve commenters stated that the GLO is required to protect
the public beach from erosion and adverse effects on public ac-
cess by regulating beachfront construction and expressed con-
cerns about the proposed variance being contrary to the stated
purposes of the Beach/Dune Rule and TNRC §§ 61 and 63.
One commenter stated that the proposed exemption is incon-
sistent with TNRC §61.011(d)(2) which mandates that the Com-
missioner will promulgate rules for the protection of the public
easement from erosion or reduction caused by development or
other activities on adjacent land and beach cleanup and main-
tenance. The GLO has determined that the proposed variance
meets the requirements of state rules since the City provided
a reasoned justification in writing in accordance with 31 TAC
§15.3(0)(5) demonstrating that the variance is equal to or more
protective of the goals and policies in 31 TAC §15.1. In adopt-
ing the rule, the GLO considered the multitude of conditions that
must be demonstrated for an exemption to be granted, the lim-
ited geographical scope of the variance, the requisite location
partially behind the seawall, and the positive impact of a robust
and effective stormwater detention system that minimizes im-
pacts to the beach and dune system. In addition, the City will
assess a special concrete maintenance fee to be used to pay for
the clean-up of concrete from the public beach near the property,
should the need arise.

Two commenters also stated that the proposed exemption is un-
reasonable and inconsistent with TNRC §61.011(c), which pro-
vides that the commissioner shall strictly and vigorously enforce
the prohibition against encroachments on and interferences with
the public beach easement, and that the proposed exemption will
knowingly cause a loss of public resources for short-term private
benefit. The GLO disagrees with the commenters since the pro-

posed variance does not allow or authorize an encroachment or
interference with the public beach easement.

One commenter stated that the proposed stormwater detention
measures at the site are insufficient as mitigation, as it will not
stop or slow the continued erosion caused by storm surge, wave
runup, or sea level rise from the Gulf. In the City's reasoned
justification for the proposed variance, the stated purpose of the
stormwater detention system was not to stop or slow erosion
caused by the Gulf, but rather to detain and redirect the flow of
stormwater runoff away from the beach to protect the dune and
beach profile. According to the City's formal Plan amendment
submission dated June 16, 2023, the use of fibercrete would not
be structurally sufficient to adhere to the stormwater detention re-
quirements for a multi-story building. The City's June 16th sub-
mission further states that the site is being required to collect,
detain, and redirect stormwater at a volume of one acre foot per
acre, which is a requirement under City of Galveston stormwater
detention criteria.

Numerous commenters expressed concerns about a storm
washing reinforced concrete onto the public beach and threaten-
ing public access and safety. Two commenters also expressed
concerns about taxpayers needing to pay for cleanup costs
when the concrete ends up on the public beach. Under TNRC
§61.067, it is the duty of the GLO to clear debris from a public
beach located in an area where there is a declared disaster if
the debris is the result of the event that is the subject of the
disaster declaration. In addition, the amendments include a
special concrete maintenance fee to be used to help pay for the
clean-up of concrete from the public beach near the property,
should the need arise.

Two commenters stated that a storm could damage the entire
building and wash it onto the beach, and one commenter ex-
pressed concerns about erosional structural damage to any de-
velopment authorized under the exemption and subsequent sea-
wall damage. One commenter stated that concrete could end
up as debris on the road, making it hard for residents to access
their homes after a storm. One commenter provided a photo-
graph of the Riviera Condominiums, and stated that its concrete
foundation has been compromised and that they anticipate this
being a similar issue if another development is constructed in
a highly eroding area. One commenter stated that when struc-
tural development is located in eroding areas and the structure
fails, it negatively impacts beach habitat and recreational public
beach resources, which are preserved in the public trust for all
Texans. The commenter also stated that erosion will impact the
proposed development during its economic lifespan, resulting in
encroachment towards the Gulf, loss of the public beach sea-
ward of the development and structural failure of the proposed
concrete. The GLO agrees that construction in eroding areas
is more vulnerable and has a greater potential to negatively im-
pact the beach and dune system. Under TNRC §33.067 and 31
TAC §15.17, local governments were required to develop Ero-
sion Response Plans to reduce public expenditures for erosion
and storm damage losses to public and private property. All con-
struction within city limits must adhere to the building set-back
line requirements under the City's Erosion Response Plan, which
were implemented to help mitigate storm damage due to ero-
sion. The proposed variance does not change where develop-
ment can be located in eroding areas. Rather, it allows a differ-
ent type of material (reinforced concrete instead of unreinforced
fibercrete) to be used within 200 feet of the line of vegetation un-
der certain limited circumstances.
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Nine commenters, including the Texas Conservation Alliance,
stated that this stretch of beach is important habitat for Galve-
ston's genetically unique ghost wolves, along with other area
wildlife, and expressed concerns that allowing variances such
as this will further threaten wildlife access to this habitat. An-
other commenter stated that the proposed variance will rob sea
turtles of their right to life, safe haven, and nesting sites. The
Beach Dune rules do not include provisions for habitat protec-
tions for endangered species or other species of concern.

One commenter stated that the area to which the exemption
would apply is located in a high hazard area according to the
National Flood Insurance Program (NFIP), and that construction
in high hazard areas is guided by the International Building Code
(IBC), and the City adopted the IBC as its construction standard
in 2023. According to the commenter, the IBC requires concrete
slabs used for parking, floors of enclosures, landings, decks and
walkways to be structurally independent of buildings, not more
than 4 inches thick, with no turned-down edges, no reinforcing,
isolated from pilings and columns, and with control or construc-
tion joints spaced no more than 4 feet apart. Alternatively, slabs
must be self-supporting capable of remaining intact under flood
conditions. The commenter expressed concerns that the pro-
posed variance from 31 TAC §15.6(f) is also a variance from IBC
construction standards and that engineering safety implications
are being neglected with this proposed exception. According to
the City, structures located within a VE Special Flood Hazard
Area are evaluated by both the City of Galveston's Coastal Re-
sources Division and Building Division to ensure that the con-
struction is compliant with all FEMA regulations and the City of
Galveston's flood zone ordinances. The City has stated that the
Building Division will ensure all applicable IBC requirements con-
tained in city ordinances are met by issuing appropriate building
permits and conducting required inspections.

One commenter expressed concerns that the proposed variance
from 31 TAC §15.6(f) will potentially result in a substantial in-
crease in flood insurance rates for island property owners. Un-
der 31 TAC §15.6(e)(2), a local government is required to inform
the GLO and FEMA regional representative before it issues any
variance from FEMA regulations or allows an activity done in
variance of FEMA's regulations found in Volume 44 of the Code
of Federal Regulations, Parts 59-77, as variances may affect a
local government's participation in the National Flood Insurance
Program. In the City's formal Plan amendment submission dated
November 22, 2023, the City stated that the City's Floodplain
Manager has determined that the requested variance from 31
TAC §15.6(f) would not be a variance of the regulations found
in Volume 44 CFR, Parts 59-77 and that the proposal is not in
conflict with the Galveston Flood Plan Management ordinance.

Miscellaneous Public Comments

Additional comments received during the public comment period
are summarized below.

40 commenters stated that the City of Galveston did not hold
its traditional public comment period for this amendment. Ac-
cording to the City, the amendment requests were taken in front
of the Galveston City Council on April 27, 2023, May 13, 2023,
May 25, 2023, October 27, 2023, March 21, 2024 and October
2, 2024, and in front of the Planning Commission on October
3, 2023 and March 5, 2024. The City stated that the Planning
Commission and City Council meetings provided an opportunity
for public comments, which ensured compliance with the Texas
Open Meetings Act.

One commenter stated that the free parking area at Access
Point 2 - Stewart Beach is inaccessible due to the surrounding
drainage feature and that there is a lack of signage and formal
parking. Another commenter stated that the free parking area is
routinely flooded and that beachgoers are unable to park without
getting stuck. The GLO requested the City respond directly to
these comments and according to the City, a footpath is present
across the drainage channel south of the Stewart Beach free
parking area and signage is currently in place identifying the free
parking area. The City is required to maintain the parking areas
and signage identifying the parking areas included in the City's
beach access plan by conducting regular inspections and taking
corrective action as agreed to in the Compliance Maintenance
Plan provided to the GLO on February 8, 2023. According to the
Compliance Maintenance Plan, the City will conduct an on-site
verification of public signage and ensure access points and
parking areas are in place and effectively providing access, and
will attempt to implement any necessary corrective actions and
replace any missing signage within 90 days of the inspections
report. The GLO will monitor compliance with the Plan.

Some comments did not directly relate to this rulemaking, and
no changes were made in response to these comments. One
commenter suggested using signs warning of rattlesnakes in the
dunes. Another commenter asked if the elimination of seasonal
access between Access Points 33 and 34 and if the elimination
of vehicular access at Access Point 33 was included in the pro-
posed Plan amendment. The proposed amendments do not in-
clude any changes to vehicular beach access at Access Points
33 and 34. No changes were made in response to these com-
ments.

One commenter asked if beach user fee revenues are used to
maintain the beach, such as trash pickup, or if they only cover
the expenses for added amenities and improvements. Under
31 TAC §15.8, local governments may only charge beach user
fees in exchange for providing beach-related services, which is
defined in 31 TAC §15.2(10) as including sanitation and litter
control and beach maintenance.

One commenter stated that charging fees to access restricted
areas at Stewart Beach raises questions about compliance with
beach access plan, and that public beaches are meant to be
open and accessible without fees. This comment is not directly
related to this rulemaking as a new beach user fee is not pro-
posed. Under 31 TAC §15.8, local governments may charge
beach user fees in exchange for providing beach-related ser-
vices if the local government has a state approved dune protec-
tion and beach access plan that includes a beach user fee plan.
The City's Plan includes an approved beach user fee plan, and
the City is allowed to charge beach user fees in accordance with
their Plan.

One commenter stated that the closure of facilities on the sea-
wall during daylight hours in the summer inconveniences beach
users and that there is a lack of tangible improvements on the
seawall despite increased fees, aside from installed lighted bol-
lards. This comment is not directly related to this rulemaking as
the operating hours of beach facilities is not included in the City's
Plan and the proposed amendments do include a change to the
City's beach user fee plan.

STATUTORY AUTHORITY

The amendments are adopted under Texas Natural Resources
Code §§33.602, 33.607, 61.011, 61.015(b), 61.022 (b) & (c),
63.091, and 63.121, which provide the GLO with the authority
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to adopt rules governing the preservation and enhancement of
the public's right to access and use public beaches and certifi-
cation of local government beach access and dune protection
plans as consistent with state law.

Texas Natural Resources Code §§33.602, 33.607, 61.011,
61.015(b), 61.022 (b) & (c), 63.091, and 63.121 are affected
by the proposed amendments. The GLO hereby certifies that
the section as adopted has been reviewed by legal counsel and
found to be a valid exercise of the agency's authority.

§15.36.  Certification Status of City of Galveston Dune Protection and
Beach Access Plan

(a) The City of Galveston (City) has submitted to the Gen-
eral Land Office a dune protection and beach access plan which was
adopted on August 12, 1993 and amended on February 9, 1995, June
19, 1997, February 14, 2002, March 13, 2003, January 29, 2004, Feb-
ruary 26, 2004, and April 12, 2012. The City's plan is fully certified as
consistent with state law.

(b) The General Land Office certifies as consistent with state
law the City's Erosion Response Plan as an amendment to the Dune
Protection and Beach Access Plan.

(c) The General Land Office certifies as consistent with state
law the City's Beach and Dune Plan as amended on January 15, 2016
by Ordinance 16-003 to increase the daily beach user fee to a maximum
of $15.00 and season passes to a maximum of $50 at Stewart Beach,
R.A. Apftel Park, Dellanera Park, and Pocket Parks Nos. 1-3.

(d) The General Land Office certifies as consistent with state
law amendments to the City of Galveston's Dune Protection and
Beach Access Plan as amended on January 24, 2019 by Ordinance
No. 19-012. The amendments include an increase in the Beach User
Fee on the Seawall, the adoption of updated maps in Exhibit B, and a
variance for certain in-ground pools. The amendments were adopted
by City Council in Ordinance No. 19-012 on January 24, 2019, which
incorporated previously adopted Ordinance No. 18-005.

(¢) The General Land Office certifies as consistent with state
law amendments to the City of Galveston's Dune Protection and Beach
Access Plan in accordance with City Ordinance No. 24-059 dated Oc-
tober 2, 2024. The amendments include a variance for the use of re-
inforced concrete, prohibit vehicular access at Access Point 7, add ad-
ditional vehicular beach access area at Access Point 13 and update the
Beach Access and Parking Plan in Appendix A and Beach Access Maps
in Exhibit C.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 18,
2024.

TRD-202404915

Jennifer Jones

Chief Clerk and Deputy Land Commissioner
General Land Office

Effective date: November 7, 2024

Proposal publication date: June 7, 2024

For further information, please call: (512) 475-1859

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 5. TEXAS BOARD OF PARDONS
AND PAROLES

CHAPTER 150. MEMORANDUM OF
UNDERSTANDING AND BOARD POLICY
STATEMENTS

SUBCHAPTER A. PUBLISHED POLICIES OF
THE BOARD

37 TAC §150.55, §150.56

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC Chapter 150, Memorandum of Understanding and
Board Policy Statements. The amendments are adopted with-
out change to the proposed text as published in the Septem-
ber 6, 2024 issue of the Texas Register (49 TexReg 6977). The
amendments are adopted to address grammatical changes and
sentence structure for uniformity and consistency throughout the
rules. The text of the rules will not be republished.

No public comments were received regarding adoption of these
amendments.

The amended rules are adopted under Texas Government Code,
Title 5. Open Government, Subtitle B, Ethics, Chapter 572 and
Section 508.0441. Subtitle B, Ethics, Chapter 572, is the ethics
policy of this state for state officers or state employees. Sec-
tion 508.0441 requires the Board to implement a policy under
which a Board member or Parole Commissioner should disqual-
ify himself or herself on parole or mandatory supervision deci-
sions. Section 508.035, Government Code, designates the pre-
siding officer to establish policies and procedures to further the
efficient administration of the business of the board.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 18,
2024.

TRD-202404909

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Effective date: November 7, 2024

Proposal publication date: September 6, 2024

For further information, please call: (512) 406-5478

¢ ¢ ¢
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	SUBCHAPTER B. CONTRACTOR REQUIREMENTS FOR THE REFUGEE CASH ASSISTANCE PROGRAM (RCA) 1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,375.211, 375.213, 375.215, 375.217, 375.219, 375.221 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner o

	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: November 6, 2024 Proposal publication date: July 19, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER D. REFUGEE CASH ASSISTANCE PARTICIPANT REQUIREMENTS 1 TAC §§375.401, 375.403, 375.405, 375.407, 375.409,375.411, 375.413, 375.415, 375.417, 375.419 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rul
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: November 6, 2024 Proposal publication date: July 19, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER F. MODIFIED ADJUSTED GROSS INCOME METHODOLOGY 1 TAC §§375.601, 375.603, 375.605, 375.607, 375.609,375.611, 375.613, 375.615 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: November 6, 2024 Proposal publication date: July 19, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER F. MODIFIED ADJUSTED GROSS INCOME METHODOLOGY 1 TAC §§375.601, 375.603, 375.605, 375.607, 375.609,375.611, 375.613, 375.615 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and

	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: November 6, 2024 Proposal publication date: July 19, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ CHAPTER 376. REFUGEE SOCIAL SERVICES The Texas Health and Human Services Commission (HHSC) adopts the repeal of Subchapter A, concerning Purpose and Scope, comprising of §§376.101 -376.104; Subchapter B, concerning Contractor Requirements, comprising of §§376.201, 376.203, 376.205, 376.207, 376.209, 376.211, 37
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: November 6, 2024 Proposal publication date: July 19, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ CHAPTER 376. REFUGEE SOCIAL SERVICES The Texas Health and Human Services Commission (HHSC) adopts the repeal of Subchapter A, concerning Purpose and Scope, comprising of §§376.101 -376.104; Subchapter B, concerning Contractor Requirements, comprising of §§376.201, 376.203, 376.205, 376.207, 376.209, 376.211, 37
	STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thorit

	1 TAC §§376.301, 376.303, 376.305, 376.307, 376.309,376.311, 376.313, 376.315, 376.317, 376.319, 376.321, 376.323, 376.325, 376.327, 376.329, 376.331, 376.333 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regardin
	SUBCHAPTER E. EMPLOYMENT SERVICES: REFUGEE CASH ASSISTANCE (RCA) 1 TAC §§376.501, 376.503, 376.505, 376.507, 376.509,376.511, 376.513, 376.515, 376.517, 376.519 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regard
	SUBCHAPTER G. OTHER EMPLOYABILITY SERVICES 1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,376.711, 376.713, 376.715, 376.717, 376.719, 376.721 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee r
	SUBCHAPTER G. OTHER EMPLOYABILITY SERVICES 1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,376.711, 376.713, 376.715, 376.717, 376.719, 376.721 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee r
	SUBCHAPTER I. UNACCOMPANIED REFUGEE MINOR (URM) PROGRAM 1 TAC §§376.901 -376.907 STATUTORY AUTHORITY The repeals are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The agency certifies that legal counsel has reviewed 

	CHAPTER 67. STATE REVIEW AND APPROVAL OF INSTRUCTIONAL MATERIALS SUBCHAPTER B. STATE REVIEW AND APPROVAL 19 TAC §67.43 The State Board of Education (SBOE) adopts new §67.43, con-cerning state review and approval of instructional materials. The new section is adopted with changes to the proposed text as published in the August 2, 2024 issue of the Texas Register (49 TexReg 5616) and will be republished. The new section ad-dresses the removal of a set of instructional materials from the lists of approved and 
	ended at 5:00 p.m. on September 3, 2024. The SBOE also pro-vided an opportunity for registered oral and written comments at its September 2024 meeting in accordance with the SBOE board operating policies and procedures. Following is a summary of the public comments received and corresponding responses. Comment. A Texas parent commented in support of new 19 TAC Chapter 67. Response. The SBOE agrees. Comment. A Texas parent asked that the SBOE approve the curriculum being reviewed related to IMRA without amen
	ended at 5:00 p.m. on September 3, 2024. The SBOE also pro-vided an opportunity for registered oral and written comments at its September 2024 meeting in accordance with the SBOE board operating policies and procedures. Following is a summary of the public comments received and corresponding responses. Comment. A Texas parent commented in support of new 19 TAC Chapter 67. Response. The SBOE agrees. Comment. A Texas parent asked that the SBOE approve the curriculum being reviewed related to IMRA without amen


	instructional material on the list of approved instructional materials before the end of the state contract period under TEC, §31.026, if: (1) the district or charter school has used the instructional material for at least one school year and the Texas Education Agency (TEA) approves the change based on a written request to TEA by the district or charter school that specifies the reasons for changing the instructional material used by the district or charter school; or (2) the SBOE removes the instructional
	instructional material on the list of approved instructional materials before the end of the state contract period under TEC, §31.026, if: (1) the district or charter school has used the instructional material for at least one school year and the Texas Education Agency (TEA) approves the change based on a written request to TEA by the district or charter school that specifies the reasons for changing the instructional material used by the district or charter school; or (2) the SBOE removes the instructional
	instructional material on the list of approved instructional materials before the end of the state contract period under TEC, §31.026, if: (1) the district or charter school has used the instructional material for at least one school year and the Texas Education Agency (TEA) approves the change based on a written request to TEA by the district or charter school that specifies the reasons for changing the instructional material used by the district or charter school; or (2) the SBOE removes the instructional
	innovative course approval for courses that do not have TEKS. The process outlined in §74.27 provides authority for the SBOE to approve innovative courses. Each year, Texas Education Agency (TEA) provides the opportunity for school districts and other entities to submit applications for proposed innovative courses. TEA staff works with applicants to fine tune their applications, which are then submitted to the Committee on Instruction for consideration. At the June 2023 meeting, the Committee on Instruction
	innovative course approval for courses that do not have TEKS. The process outlined in §74.27 provides authority for the SBOE to approve innovative courses. Each year, Texas Education Agency (TEA) provides the opportunity for school districts and other entities to submit applications for proposed innovative courses. TEA staff works with applicants to fine tune their applications, which are then submitted to the Committee on Instruction for consideration. At the June 2023 meeting, the Committee on Instruction


	districts to offer courses in addition to those in the required cur-riculum for local credit and requires the State Board of Education to be flexible in approving a course for credit for high school grad-uation. CROSS REFERENCE TO STATUTE. The amendment imple-ments Texas Education Code, §28.002(f). The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on October 21, 2024. TRD-20
	amendment adds new §89.1053(l) to address the requirements of SB 133. Based on public comment, §89.1053(m) was modified at adoption for clarity to remove the exception clause that was initially proposed, as the exception of subsection (k) is already addressed in subsection (m), and the inclusion of subsection (l) may extend the applicability of the rule farther than what TEC, §37.0021, intended. SUMMARY OF COMMENTS AND AGENCY RESPONSES: The public comment period on the proposal began July 19, 2024, and ende
	amendment adds new §89.1053(l) to address the requirements of SB 133. Based on public comment, §89.1053(m) was modified at adoption for clarity to remove the exception clause that was initially proposed, as the exception of subsection (k) is already addressed in subsection (m), and the inclusion of subsection (l) may extend the applicability of the rule farther than what TEC, §37.0021, intended. SUMMARY OF COMMENTS AND AGENCY RESPONSES: The public comment period on the proposal began July 19, 2024, and ende

	Comment: An individual commented that the proposed amend-ment to §89.1053 is not consistent with Texas Education Code, § 37.0021, in that the proposed rule amendment seems to im-ply that subsection (l) applies to all peace officers, not just those employed by a school district or who are not school resource of-ficers. Response: The agency agrees and has modified §89.1053(m) at adoption to remove the exception clause that was initially pro-posed, as the inclusion of that exception may extend the appli-cabili
	Comment: An individual commented that the proposed amend-ment to §89.1053 is not consistent with Texas Education Code, § 37.0021, in that the proposed rule amendment seems to im-ply that subsection (l) applies to all peace officers, not just those employed by a school district or who are not school resource of-ficers. Response: The agency agrees and has modified §89.1053(m) at adoption to remove the exception clause that was initially pro-posed, as the inclusion of that exception may extend the appli-cabili
	refer to specific learning disability procedures. Note that 34 CFR §300.305 specifically references the review of existing evalua-tion data (REED) process that is involved in an initial or a re-eval-uation. Comment: An individual requested an amendment to §89.1070(h) and (j) to remove the reference to subsection (b)(2) and an amendment to subsection (b)(2) to restrict a student from being able to return to high school. Response: The agency disagrees. The agency notes that the commenter stated that graduatio

	Response: The agency disagrees. The text has been in the rule for several years, and the text already states "if available," thereby meeting the same intent as TCASE is requesting. Comment: An individual commented that proposed §89.1070(f)(1) and (2) will require a significant amount of paperwork. Response: The agency disagrees, as the requirements in §89.1070(f)(1) and (2) have been in rule for many years and were relocated from subsection (g). Subsections (f)(1) and (2) are requirements of the Individuals
	mining whether a child is suspected of having a specific learn-ing disability as defined in 34 CFR, §300.8; 34 CFR, §300.309, which establishes criteria for determining the existence of a spe-cific learning disability; 34 CFR, §300.310, which establishes criteria for observation to document the child's academic perfor-mance and behavior in the areas of difficulty; 34 CFR, §300.311, which establishes criteria for specific documentation for the eli-gibility determination; 34 CFR, §300.320, which defines the r
	mining whether a child is suspected of having a specific learn-ing disability as defined in 34 CFR, §300.8; 34 CFR, §300.309, which establishes criteria for determining the existence of a spe-cific learning disability; 34 CFR, §300.310, which establishes criteria for observation to document the child's academic perfor-mance and behavior in the areas of difficulty; 34 CFR, §300.311, which establishes criteria for specific documentation for the eli-gibility determination; 34 CFR, §300.320, which defines the r

	(d) Training on use of restraint. Training for school employ-ees, volunteers, or independent contractors must be provided according to the following requirements. (1) A core team of personnel on each campus must be trained in the use of restraint, and the team must include a campus ad-ministrator or designee and any general or special education personnel likely to use restraint. (2) Personnel called upon to use restraint in an emergency and who have not received prior training must receive training within 3
	(d) Training on use of restraint. Training for school employ-ees, volunteers, or independent contractors must be provided according to the following requirements. (1) A core team of personnel on each campus must be trained in the use of restraint, and the team must include a campus ad-ministrator or designee and any general or special education personnel likely to use restraint. (2) Personnel called upon to use restraint in an emergency and who have not received prior training must receive training within 3
	(d) Training on use of restraint. Training for school employ-ees, volunteers, or independent contractors must be provided according to the following requirements. (1) A core team of personnel on each campus must be trained in the use of restraint, and the team must include a campus ad-ministrator or designee and any general or special education personnel likely to use restraint. (2) Personnel called upon to use restraint in an emergency and who have not received prior training must receive training within 3
	(d) Training on use of restraint. Training for school employ-ees, volunteers, or independent contractors must be provided according to the following requirements. (1) A core team of personnel on each campus must be trained in the use of restraint, and the team must include a campus ad-ministrator or designee and any general or special education personnel likely to use restraint. (2) Personnel called upon to use restraint in an emergency and who have not received prior training must receive training within 3


	(K) one of the following: (i) if the student has a behavior improvement plan or behavioral intervention plan, whether the behavior improvement plan or behavioral intervention plan may need to be revised as a result of the behavior that led to the restraint and, if so, identification of the staff member responsible for scheduling an ARD committee meeting to discuss any potential revisions; or (ii) if the student does not have a behavior improve-ment plan or a behavioral intervention plan, information on the 

	behavior improvement plan or behavioral intervention plan must re-ceive training in the use of time-out within 30 school days of being assigned the responsibility for implementing time-out. (3) Training on the use of time-out must be provided as part of a program which addresses a full continuum of positive behavioral intervention strategies and must address the impact of time-out on the ability of the student to be involved in and progress in the general cur-riculum and advance appropriately toward attaini
	bility for special education services under this subchapter and Part B of the Individuals with Disabilities Education Act and entitlement to the benefits of the Foundation School Program, as provided in Texas Education Code (TEC), §48.003(a). (b) A student who receives special education services may graduate and be awarded a diploma if the student meets one of the following conditions. (1) The student has demonstrated mastery of the required state standards (or district standards if greater) in Chapters 110
	bility for special education services under this subchapter and Part B of the Individuals with Disabilities Education Act and entitlement to the benefits of the Foundation School Program, as provided in Texas Education Code (TEC), §48.003(a). (b) A student who receives special education services may graduate and be awarded a diploma if the student meets one of the following conditions. (1) The student has demonstrated mastery of the required state standards (or district standards if greater) in Chapters 110

	ics, science, and elective courses as specified in §74.13(e) of this title with or without modified curriculum; (2) satisfactorily completes the courses required for the en-dorsement under §74.13(f) of this title without any modified curriculum or with modification of the curriculum, provided that the curriculum, as modified, is sufficiently rigorous as determined by the student's ARD committee; and (3) performs satisfactorily as established in TEC, Chapter 39, on the required end-of-course assessment instr
	ics, science, and elective courses as specified in §74.13(e) of this title with or without modified curriculum; (2) satisfactorily completes the courses required for the en-dorsement under §74.13(f) of this title without any modified curriculum or with modification of the curriculum, provided that the curriculum, as modified, is sufficiently rigorous as determined by the student's ARD committee; and (3) performs satisfactorily as established in TEC, Chapter 39, on the required end-of-course assessment instr
	request of the student or parent to resume services, as long as the stu-dent meets the age eligibility requirements. (k) For purposes of this section, modified curriculum and mod-ified content refer to any reduction of the amount or complexity of the required knowledge and skills in Chapters 110-117, 126-128, and 130 of this title. Substitutions that are specifically authorized in statute or rule must not be considered modified curriculum or modified content. The agency certifies that legal counsel has revi

	Based on public comment, the agency has deleted provisions that would have prohibited the use of the state IEP facilitation when the dispute was related to a manifestation determination or determination of alternative educational setting, or when the parties were involved in mediation. SUMMARY OF COMMENTS AND AGENCY RESPONSES: The public comment period on the proposal began July 26, 2024, and ended August 26, 2024, and included public hearings on August 21 and 22, 2024. Following is a summary of the public 
	Comment: TCASE commented in support of the proposed amendment to subsection (f)(6). Response: The agency agrees. STATUTORY AUTHORITY. The amendments are adopted un-der Texas Education Code (TEC), §29.001, which requires the agency to develop and modify as necessary a statewide plan for the delivery of services to children with disabilities that ensures the availability of a free appropriate public education to children between the ages of 3-21; TEC, §29.019, which establishes IEP facilitation as an alternat
	(e) A public education agency that chooses to offer IEP facili-tation under this section must develop written policies and procedures that include: (1) the procedures for requesting facilitation; (2) facilitator qualifications, including whether facilitators are independent contractors, employees, or other qualified individuals; (3) the process for assigning a facilitator; (4) the continuing education requirements for facilitators; and (5) a method for evaluating the effectiveness of the facili-tation servi
	(e) A public education agency that chooses to offer IEP facili-tation under this section must develop written policies and procedures that include: (1) the procedures for requesting facilitation; (2) facilitator qualifications, including whether facilitators are independent contractors, employees, or other qualified individuals; (3) the process for assigning a facilitator; (4) the continuing education requirements for facilitators; and (5) a method for evaluating the effectiveness of the facili-tation servi
	(e) A public education agency that chooses to offer IEP facili-tation under this section must develop written policies and procedures that include: (1) the procedures for requesting facilitation; (2) facilitator qualifications, including whether facilitators are independent contractors, employees, or other qualified individuals; (3) the process for assigning a facilitator; (4) the continuing education requirements for facilitators; and (5) a method for evaluating the effectiveness of the facili-tation servi
	(e) A public education agency that chooses to offer IEP facili-tation under this section must develop written policies and procedures that include: (1) the procedures for requesting facilitation; (2) facilitator qualifications, including whether facilitators are independent contractors, employees, or other qualified individuals; (3) the process for assigning a facilitator; (4) the continuing education requirements for facilitators; and (5) a method for evaluating the effectiveness of the facili-tation servi
	(e) A public education agency that chooses to offer IEP facili-tation under this section must develop written policies and procedures that include: (1) the procedures for requesting facilitation; (2) facilitator qualifications, including whether facilitators are independent contractors, employees, or other qualified individuals; (3) the process for assigning a facilitator; (4) the continuing education requirements for facilitators; and (5) a method for evaluating the effectiveness of the facili-tation servi



	(b) For purposes of this section, where TEA is referenced in subsections (c)-(p) of this section and where not otherwise prohibited by law, TEA may delegate duties and responsibilities to an education service center (ESC) when it is determined to be the most efficient way to implement the program. (c) For the purpose of this section, IEP facilitation has the same general meaning as described in §89.1196(a) of this title (relating to Individualized Education Program Facilitation), except that state IEP facil
	(b) For purposes of this section, where TEA is referenced in subsections (c)-(p) of this section and where not otherwise prohibited by law, TEA may delegate duties and responsibilities to an education service center (ESC) when it is determined to be the most efficient way to implement the program. (c) For the purpose of this section, IEP facilitation has the same general meaning as described in §89.1196(a) of this title (relating to Individualized Education Program Facilitation), except that state IEP facil
	(b) For purposes of this section, where TEA is referenced in subsections (c)-(p) of this section and where not otherwise prohibited by law, TEA may delegate duties and responsibilities to an education service center (ESC) when it is determined to be the most efficient way to implement the program. (c) For the purpose of this section, IEP facilitation has the same general meaning as described in §89.1196(a) of this title (relating to Individualized Education Program Facilitation), except that state IEP facil



	(k) TEA will use a competitive solicitation method to seek in-dependent facilitation services, and the contracts with independent fa-cilitators will be developed and managed in accordance with TEA's contracting practices and procedures. (l) At a minimum, an individual who serves as an independent facilitator under this section: (1) must have demonstrated knowledge of federal and state requirements relating to the provision of special education and related services to students with disabilities; (2) must hav
	(k) TEA will use a competitive solicitation method to seek in-dependent facilitation services, and the contracts with independent fa-cilitators will be developed and managed in accordance with TEA's contracting practices and procedures. (l) At a minimum, an individual who serves as an independent facilitator under this section: (1) must have demonstrated knowledge of federal and state requirements relating to the provision of special education and related services to students with disabilities; (2) must hav
	(k) TEA will use a competitive solicitation method to seek in-dependent facilitation services, and the contracts with independent fa-cilitators will be developed and managed in accordance with TEA's contracting practices and procedures. (l) At a minimum, an individual who serves as an independent facilitator under this section: (1) must have demonstrated knowledge of federal and state requirements relating to the provision of special education and related services to students with disabilities; (2) must hav


	TRD-202404868 Cristina De La Fuente-Valadez Director, Rulemaking Texas Education Agency Effective date: November 21, 2024 Proposal publication date: July 26, 2024 For further information, please call: (512) 475-1497 ♦ ♦ ♦ CHAPTER 103. HEALTH AND SAFETY SUBCHAPTER BB. COMMISSIONER’S RULES CONCERNING GENERAL PROVISIONS FOR HEALTH AND SAFETY 19 TAC §103.1103 The Texas Education Agency adopts new §103.1103, concern-ing opioid antagonist medication requirements in schools. The new section is adopted without chan
	opioid antagonist; and properly disposing of used or expired opi-oid antagonists. Training must be provided in a formal train-ing session or through online education. Each school district, open-enrollment charter school, or private school that adopts a policy must maintain records on the required training. The commissioner of education and the executive commissioner of the Health and Human Services Commission must jointly adopt rules necessary to implement Texas Education Code (TEC), Chapter 38, Subchapter 
	opioid antagonist; and properly disposing of used or expired opi-oid antagonists. Training must be provided in a formal train-ing session or through online education. Each school district, open-enrollment charter school, or private school that adopts a policy must maintain records on the required training. The commissioner of education and the executive commissioner of the Health and Human Services Commission must jointly adopt rules necessary to implement Texas Education Code (TEC), Chapter 38, Subchapter 
	The commissioner of insurance adopts amendments to 28 TAC §§7.1901, 7.1902, and 7.1904 -7.1915. The commissioner also adopts new §7.1916 and §7.1917. The new and amended sec-tions concern licensing requirements for multiple employer wel-fare arrangements (MEWAs). The commissioner also adopts the repeal of §7.1903. Sections 7.1901, 7.1908, 7.1909, 7.1911, and 7.1913 -7.1916 and the repeal of 7.1903 are adopted without changes to the proposed text published in the May 3, 2024, issue of the Texas Register (49 

	34127 (April 30, 2024). Because of that repeal, it will be more difficult for a MEWA licensed under the HB 290 flexibility provi-sions to be able to demonstrate federal compliance. Under current federal law, following the repeal of the 2018 federal AHP rule, a MEWA that does not qualify as a bona fide employer association plan is not considered a single group employee welfare benefit plan under the Employee Retirement Income Security Act of 1974 (ERISA) (29 United States Code §1001 et seq.). If the MEWA is 
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	do" with "this subchapter does," and "Chapter 3, Subchapter I, concerning the licensing and regulation of such arrangements" with "Chapter 846, concerning Multiple Employer Welfare Ar-rangements." Other amendments to punctuation and grammar are adopted for consistency with agency drafting style and plain language preferences. Nonsubstantive amendments also restructure subsection (b) and amend punctuation to create two separate paragraphs for plain language and ease of reading. Section 7.1902. The amendments
	do" with "this subchapter does," and "Chapter 3, Subchapter I, concerning the licensing and regulation of such arrangements" with "Chapter 846, concerning Multiple Employer Welfare Ar-rangements." Other amendments to punctuation and grammar are adopted for consistency with agency drafting style and plain language preferences. Nonsubstantive amendments also restructure subsection (b) and amend punctuation to create two separate paragraphs for plain language and ease of reading. Section 7.1902. The amendments
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	MEWA's name. As adopted, paragraphs (1)(C) and (1)(D) are changed in response to comment to specify that the MEWA must list every state where the MEWA is licensed to do business, "whether the MEWA is fully insured or not," and paragraph (1)(D) is changed to add "or license" for consistency with paragraph (1)(C). New subsection (b)(2) includes the information from TDI Forms FIN374, FIN375, and FIN376, including MEWA-specific informa-tion and information about the officers, directors, and trustees. Under subs
	MEWA's name. As adopted, paragraphs (1)(C) and (1)(D) are changed in response to comment to specify that the MEWA must list every state where the MEWA is licensed to do business, "whether the MEWA is fully insured or not," and paragraph (1)(D) is changed to add "or license" for consistency with paragraph (1)(C). New subsection (b)(2) includes the information from TDI Forms FIN374, FIN375, and FIN376, including MEWA-specific informa-tion and information about the officers, directors, and trustees. Under subs
	sive health benefit plan must comply with reserve requirements in both Insurance Code Chapter 421 and §846.154. A clarifying change is also made to state that all MEWAs must comply with the recommended amount of reserves under Insurance Code §846.154. Former subsection (b)(13), which addressed the cer-tification that an applicant could provide to attest to compliance with all applicable provisions of ERISA, is removed. New subsection (b)(16) states that a MEWA that is formed under Insurance Code §846.053(b)
	sive health benefit plan must comply with reserve requirements in both Insurance Code Chapter 421 and §846.154. A clarifying change is also made to state that all MEWAs must comply with the recommended amount of reserves under Insurance Code §846.154. Former subsection (b)(13), which addressed the cer-tification that an applicant could provide to attest to compliance with all applicable provisions of ERISA, is removed. New subsection (b)(16) states that a MEWA that is formed under Insurance Code §846.053(b)


	in any activities related to the provision of employer health ben-efits does not apply to MEWAs formed under Insurance Code §846.0035. The amendments also clarify which reserve require-ments a MEWA must comply with, depending on whether the MEWA is formed under Insurance Code §846.0035. As adopted, subsections (a)(10) and (a)(11) are changed in re-sponse to comment to replace the term "or" with "and" to clarify that all MEWAs are required to comply with the reserve require-ments in Insurance Code §846.154 a
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	son under the Texas Insurance Code as to why the MEWA is not entitled to a final certificate of authority. As adopted, redesignated subsection (c) is changed in response to comment to clarify that the MEWA must demonstrate com-pliance with the requirements in Insurance Code Chapter 846, the requirements in these rules, and "other applicable Insurance Code provisions" before the commissioner will issue a final cer-tificate of authority. Other amendments replace "which sets forth a description of" with "that 
	son under the Texas Insurance Code as to why the MEWA is not entitled to a final certificate of authority. As adopted, redesignated subsection (c) is changed in response to comment to clarify that the MEWA must demonstrate com-pliance with the requirements in Insurance Code Chapter 846, the requirements in these rules, and "other applicable Insurance Code provisions" before the commissioner will issue a final cer-tificate of authority. Other amendments replace "which sets forth a description of" with "that 

	agent for service of process remains $50 because this amount is statutorily required under Insurance Code §846.059(c). Section 7.1909. Amendments to §7.1909 remove "in paragraphs (1) -(3) of this subsection" in subsection (a) and replace "pur-suant to the provisions of" with "under" and "optical" with "vision." A citation to the United States Code is also revised to remove italicized formatting. Section 7.1910. Amendments to §7.1910 clarify in subsection (a)(4) that a MEWA must provide TDI's website in addi
	agent for service of process remains $50 because this amount is statutorily required under Insurance Code §846.059(c). Section 7.1909. Amendments to §7.1909 remove "in paragraphs (1) -(3) of this subsection" in subsection (a) and replace "pur-suant to the provisions of" with "under" and "optical" with "vision." A citation to the United States Code is also revised to remove italicized formatting. Section 7.1910. Amendments to §7.1910 clarify in subsection (a)(4) that a MEWA must provide TDI's website in addi
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	rent agency drafting style and plain language preferences are also made. Section 7.1913. Amendments to §7.1913 clarify that a MEWA that will provide a comprehensive health benefit plan that is structured in the manner of a preferred provider benefit plan or exclusive provider benefit plan under Insurance Code §1301.001 must comply with the examination requirements in Insurance Code §1301.0056. The amendments also replace the citation to Insurance Code Article 1.16 with recodified citations in Insurance Code
	rent agency drafting style and plain language preferences are also made. Section 7.1913. Amendments to §7.1913 clarify that a MEWA that will provide a comprehensive health benefit plan that is structured in the manner of a preferred provider benefit plan or exclusive provider benefit plan under Insurance Code §1301.001 must comply with the examination requirements in Insurance Code §1301.0056. The amendments also replace the citation to Insurance Code Article 1.16 with recodified citations in Insurance Code
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	efit plan that is structured in the manner of a preferred provider benefit plan or an exclusive provider benefit plan under Insur-ance Code §1301.001, then the MEWA must submit a detailed compliance plan to address the requirements under Insurance Code §846.0035(c), in addition to those requirements in Insur-ance Code §846.0035(b). A MEWA may use forms accessible on TDI's website at www.tdi.texas.gov/forms as a resource to comply with the requirements of the section. New §7.1917 also requires an opinion fro
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	to elect to be bound to Insurance Code §846.0035. To the con-trary, the legislation was clearly attempting to increase the abil-ity of MEWAs to obtain licensure and provide health coverage in Texas. Because of this, TDI disagrees with the commenter's interpretation and declines to make a change. Comments on §7.1902. Definitions. Comment. One commenter expresses concern about the definition for "comprehensive health benefit plan" proposed in §7.1902(2). The commenter notes that, from an operational standpoin

	DOL uses to determine whether an employer group or associa-tion is a bona fide group or association. The commenter states that an employee welfare benefit plan must meet specific federal requirements in order to meet the federal definition of "employee welfare benefit plan" and that the proposed definition expanding the scope may result in confusion and noncompliance. The com-menter suggests that, if TDI retains this definition, the term "in the same region" be specifically defined and reproposed so that st
	DOL uses to determine whether an employer group or associa-tion is a bona fide group or association. The commenter states that an employee welfare benefit plan must meet specific federal requirements in order to meet the federal definition of "employee welfare benefit plan" and that the proposed definition expanding the scope may result in confusion and noncompliance. The com-menter suggests that, if TDI retains this definition, the term "in the same region" be specifically defined and reproposed so that st
	ERISA's definition of "employee welfare benefit plan" under Section 3(1) of ERISA (29 United States Code §1002(1)). Under current federal law, working owners as defined in Insurance Code §846.0035(d-1) are not eligible employers for purposes of creating or participating in a bona fide association or group under ERISA. TDI recognizes that federal law may change to authorize ex-panded eligibility, similar to the 2018 AHP rules that were re-cently rescinded. TDI will continue to monitor federal law for amendme
	ERISA's definition of "employee welfare benefit plan" under Section 3(1) of ERISA (29 United States Code §1002(1)). Under current federal law, working owners as defined in Insurance Code §846.0035(d-1) are not eligible employers for purposes of creating or participating in a bona fide association or group under ERISA. TDI recognizes that federal law may change to authorize ex-panded eligibility, similar to the 2018 AHP rules that were re-cently rescinded. TDI will continue to monitor federal law for amendme
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	Agency Response. TDI agrees with the commenter's suggested changes and has modified the rule text to add similar language as recommended by the commenter and to fix the noted error. Comment. One commenter recommends that TDI investigate whether the $500,000 cap on a fidelity bond is appropriate for MEWAs that fund multiple individual ERISA-covered employee welfare benefit plans. Agency Response. TDI declines to make a change to the rule text as proposed, as it is outside the scope of this rulemaking. TDI, h
	Comment. One commenter requests clarification on whether MEWAs that provide comprehensive health benefit plans under HB 290 must comply with 28 TAC §7.402, which requires certain carriers to file electronic versions of risk-based capital (RBC) re-ports and supplemental RBC forms with the National Association of Insurance Commissioners (NAIC). The commenter states that the reporting requirements under §7.402 should not apply be-cause a MEWA is not an insurance company and does not file those documents with t
	the discretion of the commissioner on a determination that the MEWA is likely to meet the requirements of this subchapter within one year." The commenter suggests modifications to §7.1907(f) to more closely reflect Insurance Code §846.055 by removing the reference to commissioner discretion and adding clarification that the MEWA compliance with the subchapter must be based on the commissioner's determination that com-pliance will occur within the granted extension period. Agency Response. TDI disagrees that
	the discretion of the commissioner on a determination that the MEWA is likely to meet the requirements of this subchapter within one year." The commenter suggests modifications to §7.1907(f) to more closely reflect Insurance Code §846.055 by removing the reference to commissioner discretion and adding clarification that the MEWA compliance with the subchapter must be based on the commissioner's determination that com-pliance will occur within the granted extension period. Agency Response. TDI disagrees that
	not exclude preexisting conditions under 45 CFR §147.108. A MEWA offering a product other than a group health plan will gen-erally have to meet the definition of an excepted benefit under 45 CFR §146.145 and will be required to provide different disclo-sures. For example, fixed indemnity products must provide the disclosure required by 45 CFR §146.145. Other than fixed in-demnity, excepted benefit product coverages are so limited that TDI believes they will rarely be confused with comprehensive health plans
	not exclude preexisting conditions under 45 CFR §147.108. A MEWA offering a product other than a group health plan will gen-erally have to meet the definition of an excepted benefit under 45 CFR §146.145 and will be required to provide different disclo-sures. For example, fixed indemnity products must provide the disclosure required by 45 CFR §146.145. Other than fixed in-demnity, excepted benefit product coverages are so limited that TDI believes they will rarely be confused with comprehensive health plans


	28 TAC §§7.1901, 7.1902, 7.1904 -7.1917 STATUTORY AUTHORITY. The commissioner adopts amendments to 28 TAC §§7.1901, 7.1902, and 7.1904 -7.1915, and new §7.1916 and §7.1917 under Insurance Code §§846.0035(a), 846.0035(b), 846.0035(c), 846.005(a), 846.052(b)(5), 1301.007, 1451.254, 1467.003, 4201.003, and 36.001. Insurance Code §846.0035(a) authorizes the commissioner to prescribe the manner by which a MEWA may elect to be bound by Insurance Code §846.0035. Insurance Code §846.0035(b) authorizes the commissio
	(E) Medicare services under a federal contract; (F) Medicare supplement and Medicare Select policies regulated in accordance with federal law; (G) long-term care coverage or benefits, nursing home care coverage or benefits, home health care coverage or benefits, com-munity-based care coverage or benefits, or any combination of those coverages or benefits; (H) coverage that provides limited-scope dental or vi-sion benefits; (I) coverage provided by a single service health main-tenance organization; (J) worke
	(E) Medicare services under a federal contract; (F) Medicare supplement and Medicare Select policies regulated in accordance with federal law; (G) long-term care coverage or benefits, nursing home care coverage or benefits, home health care coverage or benefits, com-munity-based care coverage or benefits, or any combination of those coverages or benefits; (H) coverage that provides limited-scope dental or vi-sion benefits; (I) coverage provided by a single service health main-tenance organization; (J) worke

	(B) the multiple employer welfare arrangement solicits an employer that is domiciled in this state or has its principal headquar-ters or principal administrative office in this state. §7.1904. Application for Initial Certificate of Authority. (a) Any person seeking to establish a multiple employer wel-fare arrangement (MEWA) that is not fully insured, as that term is defined in Insurance Code §846.002(a), concerning Applicability of Chapter, must submit a complete application for initial certificate of au-t
	(B) the multiple employer welfare arrangement solicits an employer that is domiciled in this state or has its principal headquar-ters or principal administrative office in this state. §7.1904. Application for Initial Certificate of Authority. (a) Any person seeking to establish a multiple employer wel-fare arrangement (MEWA) that is not fully insured, as that term is defined in Insurance Code §846.002(a), concerning Applicability of Chapter, must submit a complete application for initial certificate of au-t
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	(3) a biographical affidavit that is completed and filed for each trustee, officer, director, or administrator of the MEWA that in-cludes the following information: (A) the affiant's current legal name and any names the individual may have used in the past, social security number, date of birth, citizenship(s), and current mailing addresses, phone numbers, and email addresses; (B) the name and address of the MEWA; (C) the affiant's current or proposed position or title at the MEWA; (D) information regarding
	(3) a biographical affidavit that is completed and filed for each trustee, officer, director, or administrator of the MEWA that in-cludes the following information: (A) the affiant's current legal name and any names the individual may have used in the past, social security number, date of birth, citizenship(s), and current mailing addresses, phone numbers, and email addresses; (B) the name and address of the MEWA; (C) the affiant's current or proposed position or title at the MEWA; (D) information regarding
	(3) a biographical affidavit that is completed and filed for each trustee, officer, director, or administrator of the MEWA that in-cludes the following information: (A) the affiant's current legal name and any names the individual may have used in the past, social security number, date of birth, citizenship(s), and current mailing addresses, phone numbers, and email addresses; (B) the name and address of the MEWA; (C) the affiant's current or proposed position or title at the MEWA; (D) information regarding



	prehensive to reasonably apprise such participants and beneficiaries of their rights and obligations under the plan; and (B) contains the following information: (i) the name and type of administration of the plan; (ii) the name and address of the administrator; (iii) the names and addresses of any trustee or trustees if they are persons different from the administrator; (iv) the plan requirements with respect to eligibility for participation and benefits; (v) a description of provisions relating to nonfor-f
	(11) a copy of the fidelity bond issued in the name of the MEWA protecting against acts of fraud and dishonesty by its trustees, directors, officers, employees, administrator, or other individuals re-sponsible for servicing the employee welfare benefit plan, including, for MEWAs that are not bona fide associations or groups under ERISA, those individuals with access to funds held by the MEWA on behalf of separate employee welfare benefit plans established or maintained by the MEWA's employer-members. Such b
	(11) a copy of the fidelity bond issued in the name of the MEWA protecting against acts of fraud and dishonesty by its trustees, directors, officers, employees, administrator, or other individuals re-sponsible for servicing the employee welfare benefit plan, including, for MEWAs that are not bona fide associations or groups under ERISA, those individuals with access to funds held by the MEWA on behalf of separate employee welfare benefit plans established or maintained by the MEWA's employer-members. Such b
	(11) a copy of the fidelity bond issued in the name of the MEWA protecting against acts of fraud and dishonesty by its trustees, directors, officers, employees, administrator, or other individuals re-sponsible for servicing the employee welfare benefit plan, including, for MEWAs that are not bona fide associations or groups under ERISA, those individuals with access to funds held by the MEWA on behalf of separate employee welfare benefit plans established or maintained by the MEWA's employer-members. Such b


	an employee of the MEWA's employer-members, an affiliate of the MEWA, or an affiliate of the MEWA's employer-members, or an em-ployee of an affiliate of the MEWA; and who is a fellow of the Society of Actuaries, a member of the American Academy of Actuaries, or an enrolled actuary under the Employee Retirement Income Security Act of 1974 (29 United States Code §1241 and §1242). The actuarial opinion must include the following: (A) a description of the actuarial soundness of the MEWA, including any recommend
	an employee of the MEWA's employer-members, an affiliate of the MEWA, or an affiliate of the MEWA's employer-members, or an em-ployee of an affiliate of the MEWA; and who is a fellow of the Society of Actuaries, a member of the American Academy of Actuaries, or an enrolled actuary under the Employee Retirement Income Security Act of 1974 (29 United States Code §1241 and §1242). The actuarial opinion must include the following: (A) a description of the actuarial soundness of the MEWA, including any recommend
	(16) for a MEWA that is formed according to Insurance Code §846.053(b)(2), concerning Eligibility Requirements for Initial Certificate of Authority, documentation demonstrating that the employ-ers in the MEWA applicant each have a principal place of business in the same region that does not exceed the boundaries of this state or the boundaries of a metropolitan statistical area designated by the United States Office of Management and Budget; (17) documentation that the MEWA possesses a written commitment, b
	(16) for a MEWA that is formed according to Insurance Code §846.053(b)(2), concerning Eligibility Requirements for Initial Certificate of Authority, documentation demonstrating that the employ-ers in the MEWA applicant each have a principal place of business in the same region that does not exceed the boundaries of this state or the boundaries of a metropolitan statistical area designated by the United States Office of Management and Budget; (17) documentation that the MEWA possesses a written commitment, b
	(16) for a MEWA that is formed according to Insurance Code §846.053(b)(2), concerning Eligibility Requirements for Initial Certificate of Authority, documentation demonstrating that the employ-ers in the MEWA applicant each have a principal place of business in the same region that does not exceed the boundaries of this state or the boundaries of a metropolitan statistical area designated by the United States Office of Management and Budget; (17) documentation that the MEWA possesses a written commitment, b



	cordance with §7.1917 of this title, concerning Comprehensive Health Benefit Plans. (c) On finding of good cause, the commissioner may order an actuarial review of a MEWA in addition to the actuarial opinion re-quired by Insurance Code §846.153. The cost of any such additional actuarial review must be paid by the MEWA. (d) Upon application of a MEWA, the commissioner may waive or reduce the requirement for aggregate stop-loss coverage and the amount of reserves required by Insurance Code §846.154, if it is 
	(8) the MEWA possesses a written commitment, binder, or policy for stop-loss insurance issued by an insurer that has a certificate of authority to engage in business in the State of Texas that provides: (A) at least 30 days' notice to the commissioner of any cancellation or nonrenewal of coverage; (B) both specific and aggregate coverage with an ag-gregate retention of no more than 125% of the amount of expected claims for the next plan year and a specific retention amount annu-ally determined by the actuar
	(8) the MEWA possesses a written commitment, binder, or policy for stop-loss insurance issued by an insurer that has a certificate of authority to engage in business in the State of Texas that provides: (A) at least 30 days' notice to the commissioner of any cancellation or nonrenewal of coverage; (B) both specific and aggregate coverage with an ag-gregate retention of no more than 125% of the amount of expected claims for the next plan year and a specific retention amount annu-ally determined by the actuar
	(8) the MEWA possesses a written commitment, binder, or policy for stop-loss insurance issued by an insurer that has a certificate of authority to engage in business in the State of Texas that provides: (A) at least 30 days' notice to the commissioner of any cancellation or nonrenewal of coverage; (B) both specific and aggregate coverage with an ag-gregate retention of no more than 125% of the amount of expected claims for the next plan year and a specific retention amount annu-ally determined by the actuar


	demonstrates compliance with applicable requirements, as specified in §7.1917 of this title (relating to Comprehensive Health Benefit Plans). (b) Unless excepted by statute, a MEWA may commence do-ing business in this state only after it receives its initial certificate of authority. (c) The MEWA must appoint the commissioner of insurance as its registered agent for service of process, by filing the form as de-scribed in §7.1904(b)(4) of this title (relating to Application for Initial Certificate of Authori
	demonstrates compliance with applicable requirements, as specified in §7.1917 of this title (relating to Comprehensive Health Benefit Plans). (b) Unless excepted by statute, a MEWA may commence do-ing business in this state only after it receives its initial certificate of authority. (c) The MEWA must appoint the commissioner of insurance as its registered agent for service of process, by filing the form as de-scribed in §7.1904(b)(4) of this title (relating to Application for Initial Certificate of Authori
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	(5) a notarized statement signed by an authorized director, officer, or trustee that affirms the following: "I know of no reason under the provisions of the Texas Insurance Code why {MEWA Name} is not entitled to a final certificate of authority." (c) After examination, investigation, and determination that all the requirements of Insurance Code Chapter 846, other applicable In-surance Code provisions, and this subchapter have been met, the com-missioner will issue a final certificate of authority to the ME
	(5) a notarized statement signed by an authorized director, officer, or trustee that affirms the following: "I know of no reason under the provisions of the Texas Insurance Code why {MEWA Name} is not entitled to a final certificate of authority." (c) After examination, investigation, and determination that all the requirements of Insurance Code Chapter 846, other applicable In-surance Code provisions, and this subchapter have been met, the com-missioner will issue a final certificate of authority to the ME
	(5) a notarized statement signed by an authorized director, officer, or trustee that affirms the following: "I know of no reason under the provisions of the Texas Insurance Code why {MEWA Name} is not entitled to a final certificate of authority." (c) After examination, investigation, and determination that all the requirements of Insurance Code Chapter 846, other applicable In-surance Code provisions, and this subchapter have been met, the com-missioner will issue a final certificate of authority to the ME



	time the coverage of such participating employee or former employee becomes effective. The written notice must contain, at a minimum, the following: (1) that individuals covered by the plan are only partially insured; (2) that in the event the plan or the MEWA does not ulti-mately pay medical expenses that are eligible for payment under the plan for any reason, the participating employer or its participating em-ployee covered by the plan may be liable for those expenses; (3) that, if applicable, the plan do
	(D) the recommended level of specific and aggregate stop-loss insurance the MEWA should maintain. (b) The cash reserves required by Insurance Code Chapter 846, concerning Multiple Employer Welfare Arrangements, and this sub-chapter must be maintained in cash or federally guaranteed obligations of less than five-year maturity that have a fixed or recoverable principal amount or such other investments as the commissioner has authorized by rule. (c) The commissioner will review the statements and reports requi
	(D) the recommended level of specific and aggregate stop-loss insurance the MEWA should maintain. (b) The cash reserves required by Insurance Code Chapter 846, concerning Multiple Employer Welfare Arrangements, and this sub-chapter must be maintained in cash or federally guaranteed obligations of less than five-year maturity that have a fixed or recoverable principal amount or such other investments as the commissioner has authorized by rule. (c) The commissioner will review the statements and reports requi
	(D) the recommended level of specific and aggregate stop-loss insurance the MEWA should maintain. (b) The cash reserves required by Insurance Code Chapter 846, concerning Multiple Employer Welfare Arrangements, and this sub-chapter must be maintained in cash or federally guaranteed obligations of less than five-year maturity that have a fixed or recoverable principal amount or such other investments as the commissioner has authorized by rule. (c) The commissioner will review the statements and reports requi


	(C) Insurance Code Chapter 1451, Subchapter C, con-cerning Selection of Practitioners; Subchapter F, concerning Access to Obstetrical or Gynecological Care; and Subchapter K, concerning Health Care Provider Directories; and (D) Insurance Code Chapter 4201, concerning Utiliza-tion Review Agents; (2) if the MEWA provides a comprehensive health bene-fit plan that is structured in the manner of a preferred provider bene-fit plan or an exclusive provider benefit plan as defined in Insurance Code §1301.001, conce
	(C) Insurance Code Chapter 1451, Subchapter C, con-cerning Selection of Practitioners; Subchapter F, concerning Access to Obstetrical or Gynecological Care; and Subchapter K, concerning Health Care Provider Directories; and (D) Insurance Code Chapter 4201, concerning Utiliza-tion Review Agents; (2) if the MEWA provides a comprehensive health bene-fit plan that is structured in the manner of a preferred provider bene-fit plan or an exclusive provider benefit plan as defined in Insurance Code §1301.001, conce
	(C) Insurance Code Chapter 1451, Subchapter C, con-cerning Selection of Practitioners; Subchapter F, concerning Access to Obstetrical or Gynecological Care; and Subchapter K, concerning Health Care Provider Directories; and (D) Insurance Code Chapter 4201, concerning Utiliza-tion Review Agents; (2) if the MEWA provides a comprehensive health bene-fit plan that is structured in the manner of a preferred provider bene-fit plan or an exclusive provider benefit plan as defined in Insurance Code §1301.001, conce
	(C) Insurance Code Chapter 1451, Subchapter C, con-cerning Selection of Practitioners; Subchapter F, concerning Access to Obstetrical or Gynecological Care; and Subchapter K, concerning Health Care Provider Directories; and (D) Insurance Code Chapter 4201, concerning Utiliza-tion Review Agents; (2) if the MEWA provides a comprehensive health bene-fit plan that is structured in the manner of a preferred provider bene-fit plan or an exclusive provider benefit plan as defined in Insurance Code §1301.001, conce
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	powers and duties of TDI under the Insurance Code and other laws of this state. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on October 17, 2024. TRD-202404898 Jessica Barta General Counsel Texas Department of Insurance Effective date: November 6, 2024 Proposal publication date: May 3, 2024 For further information, please call: (512) 676-6555 ♦ ♦ ♦ TITLE 31. NATURAL RES
	powers and duties of TDI under the Insurance Code and other laws of this state. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on October 17, 2024. TRD-202404898 Jessica Barta General Counsel Texas Department of Insurance Effective date: November 6, 2024 Proposal publication date: May 3, 2024 For further information, please call: (512) 676-6555 ♦ ♦ ♦ TITLE 31. NATURAL RES


	City included proposed changes to the Plan previously adopted in City Ordinance Numbers 23-030, 23-038, 23-039, and 23-071. Some, but not all of the changes were later formally adopted as amendments to the City's Plan by City Council on October 2, 2024 in Ordinance No. 24-059, with changes in response to public comments. The amended Plan formally adopted by City Council did not include the reduction of the RUA by 1,000 linear feet, the addition of the new ADA-only vehicular beach area at AP 2, or the additi
	The City will assess a special concrete maintenance fee to be used to pay for the clean-up of concrete from the public beach near the property, should the need arise. The variance is limited in scope and application to only one po-tential property, which is located partially behind the seawall. The City is requesting an exemption to the prohibition on con-crete beneath a structure within 200 feet of the line of vegeta-tion in an eroding area because of demonstrated concerns that fibercrete would not provide
	has committed to providing the required beach access signage at this access point before vehicular prohibitions occur and will also conduct quarterly inspections of the signage and replace it as needed. The construction of the public parking lot and pedestrian access pathway to the beach are required to be authorized by a beachfront construction certificate and dune protection permit issued by the City, constructed and available to the public, and the required beach access signage must be conspicuously post
	has committed to providing the required beach access signage at this access point before vehicular prohibitions occur and will also conduct quarterly inspections of the signage and replace it as needed. The construction of the public parking lot and pedestrian access pathway to the beach are required to be authorized by a beachfront construction certificate and dune protection permit issued by the City, constructed and available to the public, and the required beach access signage must be conspicuously post
	and off-beach spaces, combined. The number of off-beach park-ing spaces at AP 1(B) increased from 108 spaces to 116 spaces, and one off-beach parking area with a minimum of 143 spaces was added in the Plan to AP 1(C). City Ordinance No. 11-037 re-quires a total of 610 parking spaces at these access points. The Plan amendments provide a total of 567 parking spaces at APs 1(A), 1(B), and 1(C), which is 43 spaces short of the required number of spaces. To accommodate for this deficit, 50 addi-tional parking sp
	and off-beach spaces, combined. The number of off-beach park-ing spaces at AP 1(B) increased from 108 spaces to 116 spaces, and one off-beach parking area with a minimum of 143 spaces was added in the Plan to AP 1(C). City Ordinance No. 11-037 re-quires a total of 610 parking spaces at these access points. The Plan amendments provide a total of 567 parking spaces at APs 1(A), 1(B), and 1(C), which is 43 spaces short of the required number of spaces. To accommodate for this deficit, 50 addi-tional parking sp


	cation of the off-beach public beach access parking at AP 8 -Beachside Village Subdivision was also changed from Butterfly Street to locations on streets throughout the subdivision. The Plan amendments reduce the number of off-beach park-ing spaces at AP 12 -Bermuda Beach Subdivision from 211 spaces to 87 spaces, distributed on John Reynolds Road, John Reynolds Circle, and Jane Road to reflect the actual verified amount and location of the parking spaces determined during the compliance process. To accommod
	City's proposals and found that they comply with state rules. No change was made in response to these comments. 232 commenters stated that the Plan amendments do not meet the requirement of Texas laws protecting and prioritizing public beach access, including the Texas Open Beaches Act and The Texas Constitution, Article 1 Section 33. A person representing the Surfrider Foundation Galveston Chapter also expressed con-cerns that private development proposal adjacent to the public beach often result in public
	City's proposals and found that they comply with state rules. No change was made in response to these comments. 232 commenters stated that the Plan amendments do not meet the requirement of Texas laws protecting and prioritizing public beach access, including the Texas Open Beaches Act and The Texas Constitution, Article 1 Section 33. A person representing the Surfrider Foundation Galveston Chapter also expressed con-cerns that private development proposal adjacent to the public beach often result in public

	public access to the public beach. However, local governments have the ability to regulate vehicular beach traffic under 31 TAC §15.7 as long as such regulation is consistent with the OBA and Beach/Dune Rules. The GLO disagrees with the comments that the proposed closure is a plan to create private beaches be-cause the City's Plan preserves and enhances the public's right to access and use the public beach through the availability of off-beach parking with pedestrian access. One commenter stated that vehicu
	public access to the public beach. However, local governments have the ability to regulate vehicular beach traffic under 31 TAC §15.7 as long as such regulation is consistent with the OBA and Beach/Dune Rules. The GLO disagrees with the comments that the proposed closure is a plan to create private beaches be-cause the City's Plan preserves and enhances the public's right to access and use the public beach through the availability of off-beach parking with pedestrian access. One commenter stated that vehicu
	One commenter expressed concerns that prohibiting vehicular access from the beach at Access Point 7 will create an access impediment to people with disabilities and other individuals who wish to access the water with non-motorized watercraft. How-ever, the availability of a 100-foot-wide turnaround on the beach at the seaward end of 8 Mile Road will allow beachgoers to drop off beach gear, non-motorized watercraft, fishing equipment, and people with mobility concerns, and the City included this in their pro

	One commenter stated that existing beach users are aware of the location of the RUA and that it is easily accessed by road. Another commenter stated that the addition of vehicular areas at Stewart Beach and Pocket Park 1 without clear signage or improvements does not enhance beach access. Several commenters expressed concerns regarding the flood-ing, erosion, and soft sand within the area where the ADA-only vehicular beach area would be located at AP 2. One commenter stated that the area is located near cha
	authorized to drive on the beach in the RUA if they are for an au-thorized restricted use or show an ADA placard. Any damages to dunes without a permit issued by the local government are a violation of the Dune Protection Act. According to the City, the Police Department and Marshall's office routinely patrol this area to ensure all vehicles within the RUA are operating under one of the allowable restricted uses. Violations of the DPA or the RUA should be immediately reported to the police department. One c
	authorized to drive on the beach in the RUA if they are for an au-thorized restricted use or show an ADA placard. Any damages to dunes without a permit issued by the local government are a violation of the Dune Protection Act. According to the City, the Police Department and Marshall's office routinely patrol this area to ensure all vehicles within the RUA are operating under one of the allowable restricted uses. Violations of the DPA or the RUA should be immediately reported to the police department. One c

	Four commenters referenced the City of Galveston's 2011 Comprehensive Plan, which states that most of Galveston's beachfront shoreline west of Stewart Beach is eroding at rates of 5-10 feet per year on average. The commenters suggested that the City respond proactively and ensure future development is sustainable and resilient and said that adding concrete in this area does not seem sustainable or resilient, which are the stated goals of the City. Another commenter suggested that the City consider if the pr
	Four commenters referenced the City of Galveston's 2011 Comprehensive Plan, which states that most of Galveston's beachfront shoreline west of Stewart Beach is eroding at rates of 5-10 feet per year on average. The commenters suggested that the City respond proactively and ensure future development is sustainable and resilient and said that adding concrete in this area does not seem sustainable or resilient, which are the stated goals of the City. Another commenter suggested that the City consider if the pr
	posed variance does not allow or authorize an encroachment or interference with the public beach easement. One commenter stated that the proposed stormwater detention measures at the site are insufficient as mitigation, as it will not stop or slow the continued erosion caused by storm surge, wave runup, or sea level rise from the Gulf. In the City's reasoned justification for the proposed variance, the stated purpose of the stormwater detention system was not to stop or slow erosion caused by the Gulf, but 
	posed variance does not allow or authorize an encroachment or interference with the public beach easement. One commenter stated that the proposed stormwater detention measures at the site are insufficient as mitigation, as it will not stop or slow the continued erosion caused by storm surge, wave runup, or sea level rise from the Gulf. In the City's reasoned justification for the proposed variance, the stated purpose of the stormwater detention system was not to stop or slow erosion caused by the Gulf, but 


	Nine commenters, including the Texas Conservation Alliance, stated that this stretch of beach is important habitat for Galve-ston's genetically unique ghost wolves, along with other area wildlife, and expressed concerns that allowing variances such as this will further threaten wildlife access to this habitat. An-other commenter stated that the proposed variance will rob sea turtles of their right to life, safe haven, and nesting sites. The Beach Dune rules do not include provisions for habitat protec-tions
	One commenter stated that the free parking area at Access Point 2 -Stewart Beach is inaccessible due to the surrounding drainage feature and that there is a lack of signage and formal parking. Another commenter stated that the free parking area is routinely flooded and that beachgoers are unable to park without getting stuck. The GLO requested the City respond directly to these comments and according to the City, a footpath is present across the drainage channel south of the Stewart Beach free parking area 
	to adopt rules governing the preservation and enhancement of the public's right to access and use public beaches and certifi-cation of local government beach access and dune protection plans as consistent with state law. Texas Natural Resources Code §§33.602, 33.607, 61.011, 61.015(b), 61.022 (b) & (c), 63.091, and 63.121 are affected by the proposed amendments. The GLO hereby certifies that the section as adopted has been reviewed by legal counsel and found to be a valid exercise of the agency's authority.
	to adopt rules governing the preservation and enhancement of the public's right to access and use public beaches and certifi-cation of local government beach access and dune protection plans as consistent with state law. Texas Natural Resources Code §§33.602, 33.607, 61.011, 61.015(b), 61.022 (b) & (c), 63.091, and 63.121 are affected by the proposed amendments. The GLO hereby certifies that the section as adopted has been reviewed by legal counsel and found to be a valid exercise of the agency's authority.
	TITLE 37. PUBLIC SAFETY AND CORREC-TIONS PART 5. TEXAS BOARD OF PARDONS AND PAROLES CHAPTER 150. MEMORANDUM OF UNDERSTANDING AND BOARD POLICY STATEMENTS SUBCHAPTER A. PUBLISHED POLICIES OF THE BOARD 37 TAC §150.55, §150.56 The Texas Board of Pardons and Paroles adopts amendments to 37 TAC Chapter 150, Memorandum of Understanding and Board Policy Statements. The amendments are adopted with-out change to the proposed text as published in the Septem-ber 6, 2024 issue of the Texas Register (49 TexReg 6977). The












