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Tur

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for August 22, 2024

Appointed to the San Antonio River Authority Board of Directors for a
term to expire December 31, 2027, or until his successor shall be duly
elected and qualified, John H. Yochem, Jr. of Goliad, Texas (replacing
Alicia Lott Cowley of Goliad, who resigned).

Appointments for August 23, 2024

Designated as chair of the Texas Economic Development Corporation
Board of Directors, for a term to expire at the pleasure of the Governor,
Arun Agarwal of Dallas, Texas (replacing Vicki A. Hollub of Galveston
as chair).

Designated as vice chair of the Texas Economic Development Corpo-
ration Board of Directors, for a term to expire at the pleasure of the
Governor, Samuel D. "David" Deanda, Jr. of Mission, Texas (replac-
ing Arun Agarwal of Dallas as vice chair).

Appointments for August 26, 2024

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2025, Lauren A. Gore of Houston, Texas
(replacing Albert H. Myres, Sr. of Liberty, who resigned).

Appointments for August 27, 2024

Appointed to the Texas Commission on the Arts for a term to expire
August 31,2029, Robert M. "Bobby" Lee of Amarillo, Texas (replacing
Abidali Z. "Abid" Neemuchwala of Little Elm, who resigned).

Greg Abbott, Governor
TRD-202403996

¢ ¢ ¢
Proclamation 41-4136
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, is-
sued a disaster proclamation on Tuesday, April 30, 2024, as amended
on Thursday, May 2, 2024, Tuesday, May 7, 2024, Wednesday, May
15, 2024, Monday, May 20, 2024, Sunday, May 26, 2024, Thursday,
May 30, 2024, Wednesday, June 5, 2024, Thursday, June 13, 2024,
Friday, and June 28, 2024, certifying that the severe storms and flood-
ing that began on April 26, 2024, and included heavy rainfall, flash
flooding, river flooding, large hail, and hazardous wind gusts caused
widespread and severe property damage, injury, or loss of life in Ander-
son, Angelina, Austin, Bailey, Bandera, Bastrop, Baylor, Bell, Bexar,
Blanco, Bosque, Bowie, Brazos, Brown, Burleson, Burnet, Caldwell,
Calhoun, Cass, Chambers, Cherokee, Clay, Cochran, Coke, Coleman,
Collin, Colorado, Comal, Concho, Cooke, Coryell, Dallas, Delta, Den-
ton, DeWitt, Dickens, Eastland, Ellis, Falls, Fannin, Fayette, Freestone,
Galveston, Gillespie, Gonzales, Gregg, Grimes, Guadalupe, Hamil-
ton, Hardin, Harris, Haskell, Hays, Henderson, Hill, Hockley, Hood,
Hopkins, Houston, Hunt, Jasper, Jefferson, Johnson, Jones, Karnes,
Kaufman, Kendall, Kerr, Kimble, Knox, Lamar, Lampasas, Lavaca,

Lee, Leon, Liberty, Limestone, Llano, Lynn, Madison, Mason, Mc-
Culloch, McLennan, Medina, Menard, Midland, Milam, Mills, Mon-
tague, Montgomery, Morris, Nacogdoches, Navarro, Newton, Orange,
Panola, Polk, Rains, Red River, Robertson, Rockwall, Rusk, Sabine,
San Augustine, San Jacinto, San Saba, Shelby, Smith, Somervell, Ster-
ling, Sutton, Tarrant, Terrell, Titus, Travis, Trinity, Tyler, Van Zandt,
Walker, Waller, Washington, Wharton, Wichita, Williamson, and Wil-
son Counties;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
aforementioned proclamation.

Pursuant to Section 418.017 of the Texas Government Code, I authorize
the use of all available resources of state government and of political
subdivisions that are reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the Texas Government Code, any reg-
ulatory statute prescribing the procedures for conduct of state business
or any order or rule of a state agency that would in any way prevent,
hinder, or delay necessary action in coping with this disaster shall be
suspended upon written approval of the Office of the Governor. How-
ever, to the extent that the enforcement of any state statute or admin-
istrative rule regarding contracting or procurement would impede any
state agency's emergency response that is necessary to protect life or
property threatened by this declared disaster, I hereby authorize the
suspension of such statutes and rules for the duration of this declared
disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 27th day of August, 2024.

Greg Abbott, Governor
TRD-202403989

¢ ¢ ¢
Proclamation 41-4137
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, is-
sued a disaster proclamation on July 8, 2022, as amended and renewed
in a number of subsequent proclamations, certifying that exceptional
drought conditions posed a threat of imminent disaster in several coun-
ties; and

WHEREAS, the Texas Division of Emergency Management has con-
firmed that those same drought conditions continue to exist in these and
other counties in Texas;

NOW, THEREFORE, in accordance with the authority vested in
me by Section 418.014 of the Texas Government Code, I do hereby
amend and renew the aforementioned proclamation and declare a
disaster in Bandera, Bee, Blanco, Brewster, Burnet, Cameron, Comal,
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Comanche, Concho, Culberson, Denton, El Paso, Hamilton, Hays,
Hidalgo, Hudspeth, Irion, Jeff Davis, Karnes, Kendall, Kent, Kerr,
Kinney, Llano, Loving, Lubbock, Maverick, Medina, Midland, Pecos,
Presidio, Real, Reeves, Terrell, Travis, Uvalde, Val Verde, Victoria,
Willacy, Williamson, Wilson, and Zapata Counties.

Pursuant to Section 418.017 of the Texas Government Code, I authorize
the use of all available resources of state government and of political
subdivisions that are reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the Texas Government Code, any reg-
ulatory statute prescribing the procedures for conduct of state business
or any order or rule of a state agency that would in any way prevent,
hinder, or delay necessary action in coping with this disaster shall be
suspended upon written approval of the Office of the Governor. How-
ever, to the extent that the enforcement of any state statute or admin-
istrative rule regarding contracting or procurement would impede any
state agency's emergency response that is necessary to protect life or
property threatened by this declared disaster, I hereby authorize the
suspension of such statutes and rules for the duration of this declared
disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 27th day of August, 2024.

Greg Abbott, Governor
TRD-202403990

¢ ¢ ¢
Proclamation 41-4138
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster
proclamation on May 31, 2021, certifying under Section 418.014 of
the Texas Government Code that the surge of individuals unlawfully
crossing the Texas-Mexico border posed an ongoing and imminent
threat of disaster for a number of Texas counties and for all state
agencies affected by this disaster; and

WHEREAS, I amended the aforementioned proclamation in a number
of subsequent proclamations, including to modify the list of affected
counties and therefore declare a state of disaster for those counties and
for all state agencies affected by this disaster; and

WHEREAS, the certified conditions continue to exist and pose an on-
going and imminent threat of disaster as set forth in the prior procla-
mations; and

WHEREAS, a disaster has been declared at the local level by San Jac-
into County;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
aforementioned proclamation and declare a disaster for Aransas, Atas-
cosa, Bee, Brewster, Brooks, Caldwell, Cameron, Chambers, Cole-
man, Colorado, Crane, Crockett, Culberson, DeWitt, Dimmit, Duval,
Edwards, El Paso, Frio, Galveston, Goliad, Gonzales, Hidalgo, Hud-
speth, Jackson, Jeff Davis, Jim Hogg, Jim Wells, Kenedy, Kerr, Kim-
ble, Kinney, Kleberg, La Salle, Lavaca, Live Oak, Mason, Maverick,
McCulloch, McMullen, Medina, Menard, Midland, Pecos, Presidio,
Real, Refugio, San Jacinto, San Patricio, Schleicher, Shackelford, Sut-
ton, Terrell, Throckmorton, Uvalde, Val Verde, Victoria, Webb, Whar-
ton, Wilbarger, Wilson, Zapata, and Zavala Counties and for all state
agencies affected by this disaster. All orders, directions, suspensions,
and authorizations provided in the Proclamation of May 31, 2021, as
amended and renewed in subsequent proclamations, are in full force
and effect.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 27th day of August, 2024.

Greg Abbott, Governor
TRD-202403991

¢ ¢ ¢
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the

OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion Request/Question

Has Ethics Advisory Opinion No. 518 been superseded by the Texas
Ethics Commission's argument and the subsequent court order in Lake
Travis Citizens Council? Does the definition of "principal purpose"
in TEC Rule §20.1(17) apply to a nonprofit corporation, which the
TEC and courts have determined should be treated as singular person?
(AOR-707.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

TRD-202404005

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Whether a member of the legislator may accept office space contributed
by a Limited Liability Company (LLC). Whether a member of the leg-
islator may continue to use contributed office space for a district office
through the moratorium on political contributions prescribed by Sec-
tion 253.034 of the Election Code. (AOR-709.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.
TRD-202404007

Jim Tinley

General Counsel

Texas Ethics Commission

Filed: August 28, 2024

¢ ¢ ¢

What activities may be conducted in a "generic get-out-the-vote" cam-
paign as authorized by Section 253.171 of the Election Code? Must all
campaign material list the name and office sought or held or a photo-
graph of each judicial candidate? (AOR-710.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on August 28, 2024.

TRD-202404008

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Whether a lobbyists reports a publicly traded partnership as a corpora-
tion or non-corporate entity on the lobby registration form. (AOR-711.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on August 28, 2024.
TRD-202404009

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Would a statewide political party be able to use funds from corporations
or labor organizations to pay a contractor's invoice when the contractor
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was hired to develop administrative tools and a hiring plan? (AOR-
712.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

TRD-202404010

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Whether a judicial candidate needs to include on political advertising
a disclosure regarding the candidate's acceptance or rejection of vol-
untary expenditure limits considering the voluntary expenditure limits
have been repealed. (AOR-714.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on August 28, 2024.

TRD-202404011

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Whether Section 572.054(b) of the Government Code prohibits a for-
mer employee of a regulatory agency from receiving compensation for
assisting clients applying for and managing grants issued by the re-
questor's former state agency? (AOR-715.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on August 28, 2024.

TRD-202404012

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Whether the "revolving door" provision in Government Code Section
572.054(b) prohibits a former employee of the Texas Commission on
Environmental Quality from receiving compensation from a company
to provide advice and expert testimony regarding 1) the company's
compliance with a TCEQ issued permit, 2) a corrective action plan ap-
plicable to the company; and 3) the appropriateness of civil monetary
penalties sought from the company. (AOR-716.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

TRD-202404013

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢

Whether an officer of a state agency meets the definition of an "ap-
pointed officer" when the officer is not appointed to a term of service
specified in statute or state constitution beyond the default maximum
term specified by Article X VI, section 30(a) of the Texas Constitution.
(AOR-717-CL)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on August 28, 2024.

TRD-202404014

Jim Tinley

General Counsel

Texas Ethics Commission
Filed: August 28, 2024

¢ ¢ ¢
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PROPOSED

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.

ULE

A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 3. TEXAS FEED AND FERTIL-
IZER CONTROL SERVICE/OFFICE OF
THE TEXAS STATE CHEMIST

CHAPTER 65. COMMERCIAL FERTILIZER
RULES

The Texas Feed and Fertilizer Control Service/Office of the
Texas State Chemist proposes to amend TAC Title 4, Part 3,
Chapter 65, Subchapter B, §65.13 concerning Waste Products
Distributed as Fertilizers as well as TAC Title 4, Part 3, Chapter
65, Subchapter C, §65.24 concerning Warnings or Cautionary
Statements Required. The changes are to §65.13 by adding
subsection (c) and §65.24 by adding section (4). This prevents
application of forever chemicals founds in waste products from
permanently contaminating farm ground and water systems in
Texas.

Dr. Tim Herrman, State Chemist and Director, Office of the Texas
State Chemist, has assessed that approximately 34 firms may be
affected by the updated rules and that approximately 100 tons of
waste products sold as fertilizer are used in the state.

Dr. Herrman concludes that for the first five-year period there will
be no fiscal implication for state or local government as a result
of enforcing or administering the rule.

Public Benefit Cost Statement

Dr. Herrman has concluded that during the first five years the
rule will be in effect the rule will have a positive impact on Small
Businesses, Microbusinesses, and Rural Communities by pre-
venting per- and polyfluoroalkyl substances (PFAS) and other
adulterants in waste products sold as commercial fertilizer from
contaminating agricultural land in rural communities.

Dr. Herrman has concluded that during the first five years the
rule will be in effect there will be no effect on local employment,
as it does not require the creation of new employee positions or
the elimination of existing employee positions.

Dr. Herrman has also determined that the benefit afforded to
the public includes avoiding contamination of the environment
and life systems in Texas through the use of waste products dis-
tributed as fertilizers. The principle thrust of this rule is to avoid
contamination by forever chemicals with known deleterious im-
pact to the environment and life systems including, but not limited
to, per and polyfluoroalkyl substances. Compliance cost asso-
ciated with this regulation is estimated at $50 per ton for ana-
Iytical testing and risk management associated with preventing
adulteration of the environment and harming life systems from
adulterated waste products distributed as fertilizers.

Government Growth Impact Statement

During the first five years the rule will be in effect, the proposed
rule neither creates nor eliminates a government program; imple-
mentation of the proposed rule does not require the creation of
new employee positions or the elimination of existing employee
positions; implementation of the proposed rule does not require
an increase or decrease in future legislative appropriations to the
agency; the proposed rule does not require an increase or de-
crease in fees paid to the agency; the proposed rule creates a
new regulation, prohibiting application of waste products sold as
commercial fertilizer containing adulterants; the proposed rule
expands an existing regulation; the proposed rule neither in-
creases nor decreases the number of individuals subject to the
rule's applicability; and the proposed rule positively affects this
state's economy.

Comments on the proposal may be submitted to Dr. Tim Her-
rman, State Chemist and Director, Office of the Texas State
Chemist, P.O. Box 3160, College Station, Texas 77841-3160;
by fax at (979) 845-1389; or by e-mail at tih@otsc.tamu.edu.

SUBCHAPTER B. PERMITTING AND
REGISTRATION
4 TAC §65.13

Statutory Authority: The amendment to §65.13 is proposed un-
der the Texas Agriculture Code 63, §63.004 which provides the
Texas Feed and Fertilizer Control Service with the authority to
promulgate rules relating to the distribution of commercial fertil-
izers. The amendment also aligns with Texas Agriculture Code
63, §63.001 as it relates to terms and definitions adopted by the
Association of American Plant Food Control Officials in its last
published official publication.

Cross Reference: The Texas Agriculture Code, Chapter 63, the
Texas Commercial Fertilizer Control Act, Subchapter |, §63.143,
is affected by the proposed amendment.

$65.13.  Waste Products Distributed as Fertilizers.

(a) No person shall sell, offer or expose for sale, or distribute in
this state, any industrial or municipal product originally designated as a
waste by any governmental agency -- federal, state or local -- intended
for, promoted or represented, advertised as or distributed as a fertilizer
as defined in the Texas Agriculture Code, Chapter 63, §63.002 prior to
registering the same as specified in §63.031.

(b) Inaddition to other requirements of the Law and the Rules,
applications for registration of sewage, sludge, and septage or mixed
fertilizer containing same shall be accompanied by the following:

(1) A detailed description of the facilities, equipment and
method of manufacture to be used in processing, manufacturing and
testing of the product.

PROPOSED RULES
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(2) A sampling schedule, a full description of all tests made
prior to application for registration and the results of such tests which
shall include, but not necessarily be limited to, those pollutants and
pathogens required to be tested by United States Environmental Pro-
tection Agency Code of Federal Regulations, Title 40 CFR: Protection
of Environment, Part 503 Standards for the Use or Disposal of Sewage
Sludge.

(3) A schedule for periodic testing which initially shall be
conducted on each production run no less than once (1) each calendar
quarter.

(A) Less frequent testing may be allowed where data
show continued uniformity and a consistent margin of compliance.

(B) More frequent testing shall be required where the
data show the process is not under control.

(C) Sequential testing shall again be required when pe-
riodic analysis or any other information available to the manufacturer
indicates that:

(i) changes are made in the manufacturing process;
or

(i) new or expanded sources of the raw ingredients
are used.

(4) A statement that any product consisting in whole or part
of sewage, septage or sludge meets the CFR Part 503 and specifically
it meets the requirements of 503.32(a) and one of the vector attraction
reduction requirements in 503.33(b)(1) through 503.33(b)(8).

(c) The waste products shall not contain any deleterious or
harmful substance in sufficient amount to render it injurious to ben-
eficial plant life, animals, humans, aquatic life, soil, or water when ap-
plied in accordance with directions for use on the label.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403912

Tim Herrman

Texas State Chemist

Texas Feed and Fertilizer Control Service/Office of the Texas State
Chemist

Earliest possible date of adoption: October 6, 2024

For further information, please call: (979) 845-1121

¢ ¢ ¢

SUBCHAPTER C. LABELING
4 TAC §65.24

Statutory Authority: The amendment to §65.24 is proposed un-
der the Texas Agriculture Code 63, §63.004 which provides the
Texas Feed and Fertilizer Control Service with the authority to
promulgate rules relating to the distribution of commercial fertil-
izers. The amendment also aligns with Texas Agriculture Code
63, §63.001 as it relates to terms and definitions adopted by the
Association of American Plant Food Control Officials in its last
published official publication.

Cross Reference: The Texas Agriculture Code, Chapter 63, the
Texas Commercial Fertilizer Control Act, Subchapter |, §63.143,
is affected by the proposed amendment.

$§65.24.  Warnings or Cautionary Statements Required.

A warning or cautionary statement is required on any fertilizer product
which:

(1) contains 0.10% or more boron in water soluble form.
The statement shall include:

(A) the word "Warning" or "Caution" conspicuously
displayed;

(B) the crop(s) for which the fertilizer is recommended;
and

(C) thatthe use of'the fertilizer on any crop(s) other than
those recommended may result in serious injury to the crop(s);

(2) contains 0.001% or more of molybdenum. The state-
ment shall include:

(A) the word "Warning" or "Caution" conspicuously
displayed; and

(B) that the application of fertilizers containing molyb-
denum may result in forage crops containing levels of molybdenum
which are toxic to ruminant animals;

(3) when applied according to the directions for use adds to
the land levels of trace elements exceeding the limits set forth in Table
2, subparagraph (B) of this paragraph.

(A) The statement, conspicuously displayed, shall
read "WARNING: Application according to the directions for use
EXCEEDS the allowable limits of certain trace elements which can be
applied to one acre of land in a calendar year."

(B) Table 2. Cumulative Element Loading Rate When
Conforming to §65.17(d)(1).
Figure: 4 TAC §65.24(3)(B) (No change.)

(4) Contains any deleterious or harmful substance in suf-
ficient amount to render it injurious to beneficial plant life, animals,
humans, aquatic life, soil, or water.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403913
Tim Herrman
Texas State Chemist

Texas Feed and Fertilizer Control Service/Office of the Texas State
Chemist

Earliest possible date of adoption: October 6, 2024
For further information, please call: (979) 845-1121

¢ L4 ¢
TITLE 7. BANKING AND SECURITIES

PART 4. DEPARTMENT OF SAVINGS
AND MORTGAGE LENDING

CHAPTER 55. RESIDENTIAL MORTGAGE
LOAN ORIGINATORS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses new rules in 7 TAC Chapter 55: §§55.1 - 55.6, 55.100 -
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55.114, 55.200 - 55.205, 55.300 - 55.303, 55.310, and 55.311
(proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 81, Mortgage Bankers
and Residential Mortgage Loan Originators, affect mortgage
bankers registered with SML and individual residential mortgage
loan originators (originators) licensed by SML under Finance
Code Chapter 157.

Changes Concerning the Reorganization (Relocation) of Res-
idential Mortgage Loan Originator Rules from Chapter 81 to
Chapter 55

SML has determined it should reorganize its rules concerning
originators by relocating the rules to Chapter 55, a vacant chap-
ter, and devoting such chapter exclusively to rules affecting orig-
inators. The proposed rules, if adopted, would effectuate these
changes.

Changes Concerning General Provisions (Subchapter A)

The proposed rules: in §55.2, Definitions, adopt new definitions
for "E-Sign Act," "making a residential mortgage loan," "person,"
"SML," "State Examination System," and "trigger lead," while
eliminating definitions for "Commissioner's designee," and "De-
partment"; in §55.3, Formatting Requirements for Notices, adopt
formatting requirements for the various disclosures an originator
is required to make; in §55.4, Electronic Delivery and Signature
of Notices, clarify that any notice or disclosure made by an orig-
inator may be delivered and signed electronically; and, in §55.5,
Computation of Time, clarify how time periods measured in cal-
endar days are computed.

Changes Concerning Licensing (Subchapter B)

The proposed rules: in §55.100, Licensing Requirements, clar-
ify when an originator license is required (including as it relates
to a loan processor or underwriter who is an independent con-
tractor); in §55.102, Fees, clarify that the license fee charged
by SML is exclusive of fees charged by the Nationwide Multi-
state Licensing System (NMLS), and clarify that an insufficient
funds fee under Finance Code §157.013(d) may be charged if
the originator makes a payment to SML by automated clearing
house and that payment fails; in §55.103, Renewal of the Li-
cense, clarify that a license approved with a pending deficiency
is a conditional license and requires the originator to resolve the
deficiency within 30 days after the date the license is approved,
and clarify that, if a license is not renewed within the reinstate-
ment period provided by Finance Code §157.016, the individual
must apply for a new license; in §55.105, Conditional License,
clarify the terms and conditions under which a conditional license
may be granted; in §55.106, Surrender of the License, clarify cir-
cumstances under which SML may not grant a request made by
the originator to surrender his or her license; in §55.107, Spon-
sorship of the Originator, clarify that an originator may be spon-
sored by more than one mortgage company or mortgage banker,
and establish requirements for an originator sponsored by more
than one mortgage company or mortgage banker; in §55.108,
Required Education, clarify that the pre-licensing examination
required by Finance Code §180.057 means the uniform national
examination approved by NMLS on or after April 1, 2013; and, in
§55.109, Temporary Authority, clarify that the maximum duration
for temporary authority under Finance Code §180.0511 is 120
days.

Changes Concerning Duties and Responsibilities (Subchapter
C)

The proposed rules: in §55.200, Required Disclosures, remove
the requirement that the disclosure to consumers required by
Finance Code §156.004(a) or §157.0021(a) be signed by the
originator and the mortgage applicant; in §55.202, Fraudulent,
Misleading, or Deceptive Practices and Improper Dealings, clar-
ify that an originator commits a violation if the originator know-
ingly misrepresents the lien position of a residential mortgage
loan, create requirements concerning the use of trigger leads,
clarify that an originator commits a violation if the originator so-
licits a consumer on the federal do-not-call registry, clarify that
an originator commits a violation if the originator issues a con-
ditional pre-qualification letter or conditional approval letter that
is inaccurate, erroneous, or negligently-issued, and clarify that
an originator commits a violation if the originator acts as an orig-
inator when his or her license is inactive; in §55.204, clarify that
the books and records of an originator must be maintained by
the mortgage company or mortgage banker sponsoring his or
her license, and require that the originator work diligently and
cooperatively with the mortgage company or mortgage banker
to fulfill such requirements; and, in §55.205, Mortgage Call Re-
ports, clarify that mortgage call reports are filed by the mort-
gage company or mortgage banker sponsoring the originator's
license, and remove that seeming requirement.

Changes Concerning Supervision and Enforcement (Subchap-
ter D)

The proposed rules: in §55.300, Examinations, provide that ex-
aminations are conducted using the State Examination System,
and that SML may participate in, leverage, or accept an ex-
amination conducted by another state agency or regulatory au-
thority; in §55.302, Confidentiality of Examination, Investigation,
and Inspection Information, clarify the confidentiality of informa-
tion arising from an examination, investigation, or inspection by
SML; in §55.303, Corrective Action, clarify when SML may di-
rect an originator to voluntarily take corrective action, and cre-
ating requirements for refunds made to consumers; in §55.310,
Appeals, establish various deadlines by which an originator or
other individual subject to an enforcement action must appeal;
and, in §55.311, Hearings, clarify how hearing costs assessed
against an individual under Finance Code §157.017(f) are cal-
culated.

Other Modernization and Update Changes

The proposed rules, if adopted, would make changes to mod-
ernize and update the rules including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because

PROPOSED RULES
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SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforcing
or administering the proposed rules will be: for SML's rules gov-
erning originators to be easier to find by members of the public;
and, to better protect members of the public who are consumers
seeking a residential mortgage loan from the wrongful conduct
of an originator licensed by SML.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs).

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to the
agency; (4) the proposed rules do not require an increase or de-
crease in fees paid to the agency. The proposed rules related
to Changes Concerning Licensing (Subchapter B) may result in
additional fees paid to SML in connection with the insufficient
funds fee for failed automated clearing house payments sent to
SML, as discussed in such section; however, those fees may
be avoided entirely and therefore an increase in fees is not re-
quired; (5) the proposed rules do create a new regulation (rule
requirement). The proposed rules related to Changes Concern-
ing General provisions (Subchapter A), Changes Concerning Li-
censing (Subchapter B), Changes Concerning Duties and Re-
sponsibilities (Subchapter C), and Changes Concerning Super-
vision and Enforcement (Subchapter D) establish various rule
requirements, as discussed in such sections; (6) the proposed
rules do expand, limit, or repeal an existing regulation (rule re-
quirement). The proposed rules related to Changes Concerning
Duties and Responsibilities (Subchapter C) have the effect of re-
pealing existing rule requirements as discussed in such section;
(7) the proposed rules do not increase or decrease the num-
ber of individuals subject to the rules' applicability; and (8) the
proposed rules do not positively or adversely affect this state's
economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact

statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§55.1 - 55.6
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
§180.004(a), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

§55.1.

This chapter governs SML's administration and enforcement of Fi-
nance Code Chapter 157, the Mortgage Banker Registration and Resi-
dential Mortgage Loan Originator License Act (other than Subchapter
C), and Chapter 180, the Texas Secure and Fair Enforcement for Mort-
gage Licensing Act of 2009 (Texas SAFE Act), concerning the licens-
ing and conduct of residential mortgage loan originators. This chapter
applies to individuals licensed by SML as a residential mortgage loan
originator or those required to be licensed, except for individuals en-
gaged in authorized activity subject to the authority of the regulatory
official under Finance Code §180.251(c).

§35.2.  Definitions.

For purposes of this chapter, and in SML's administration and enforce-
ment of Finance Code Chapters 157 (other than Subchapter C) and 180,
the following definitions apply, unless the context clearly indicates oth-

Purpose and Applicability.

(1) "Application," as used in Finance Code §157.002(6)
and §180.002(19), and paragraphs (7) and (18) of this section means
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a request, in any form, for an offer (or a response to a solicitation of

originator." Paragraphs (11) and (18) of this section do not affect

an offer) of residential mortgage loan terms, and the information about

the applicability of such statutory definition. Individuals who are

the mortgage applicant that is customary or necessary in a decision on

specifically excluded under such statutory definition, as provided by

whether to make such an offer, including, but not limited to, a mortgage

Finance Code §180.002(19)(B), are excluded under this definition and

applicant's name, income, social security number to obtain a credit re-

for purposes of this chapter. Persons who are exempt from licensure

port, property address, an estimate of the value of the real estate, or the

as provided by Finance Code §180.003 are exempt for purposes of this

mortgage loan amount.

(2) "Commissioner" means the savings and mortgage lend-
ing commissioner appointed under Finance Code Chapter 13.

(3) "Compensation" includes salaries, bonuses, commis-
sions, and any financial or similar incentive.

(4) "Dwelling" means a residential structure that contains
one to four units and is attached to residential real estate. The term
includes an individual condominium unit, cooperative unit, or manu-
factured home, if it is used as a residence.

(5) "E-Sign Act" refers to the federal Electronic Signature
in Global and National Commerce Act (15 U.S.C. §7001 et seq.).

(6) "Making a residential mortgage loan," or any similar

chapter, except as otherwise provided by Finance Code §180.051.

(13) "Person" has the meaning assigned by Finance Code
§180.002.

(14) "Residential mortgage loan" has the meaning assigned
by Finance Code §157.002 and §180.002 and includes new loans and
renewals, extensions, modifications, and rearrangements of such loans.
The term does not include a loan secured by a structure that is suitable
for occupancy as a dwelling but is used for a commercial purpose such
as a professional office, salon, or other non-residential use, and is not
used as a residence.

(15) "Residential real estate" has the meaning assigned by
Finance Code §180.002 and includes both improved or unimproved
real estate or any portion of or interest in such real estate on which a

derivative or variation of that term, means when a person determines

dwelling is or will be constructed or situated.

the credit decision to provide the residential mortgage loan, or the act
of funding the residential mortgage loan or transferring money to the
borrower. A person whose name appears on the loan documents as the
payee of the note is considered to have "made" the residential mortgage
loan.

(7) "Mortgage applicant" means an applicant for a residen-
tial mortgage loan or a person who is solicited (or contacts an origina-
tor in response to a solicitation) to obtain a residential mortgage loan
and includes a person who has not completed or started completing a

(16) "SML" means the Department of Savings and Mort-
gage Lending.

(17) "State Examination System" or "SES" means an on-
line, digital examination system developed by the Conference of State
Bank Supervisors that securely connects regulators and regulated enti-
ties on a nationwide basis to facilitate the examination process.

(18) "Takes a residential mortgage loan application," as
used in Finance Code §157.002(6) and §180.002(19) in defining "res-

formal loan application on the appropriate form (e.g., the Fannie Mae

idential mortgage loan originator" means when an individual receives

Form 1003 Uniform Residential Loan Application), but has submitted

a residential mortgage loan application for the purpose of facilitating

financial information constituting an application, as provided by para-

a decision on whether to extend an offer of residential mortgage loan

graph (1) of this section.

(8) "Mortgage banker" has the meaning assigned by Fi-
nance Code §157.002.

(9) "Mortgage company" means, for purposes of this chap-
ter, a "residential mortgage loan company," as defined by Finance Code

§157.002.

(10) "Nationwide Multistate Licensing System" or

terms to a mortgage applicant or prospective mortgage applicant,
whether the application is received directly or indirectly from the
mortgage applicant or prospective mortgage applicant, and regardless
of whether or not a particular lender has been identified or selected.

(19) "Trigger Lead" means information concerning a con-
sumer's credit worthiness (consumer report) compiled by a credit re-
porting agency (consumer reporting agency), obtained in accordance
with the federal Fair Credit Reporting Act (15 U.S.C. §1681b(c)(1)(B))

"NMLS" has the meaning assigned by Finance Code §157.002 and

that is not initiated by the consumer but, instead, is triggered by an

§180.002 in defining "Nationwide Mortgage Licensing System and

inquiry to a consumer reporting agency in response to an application

Registry."

(11) "Offers or negotiates the terms of a residential mort-
gage loan," as used in Finance Code §157.002(6) and §180.002(19),
means, among other things, when an individual:

(A) arranges or assists a mortgage applicant or prospec-

for credit initiated by the consumer in a separate transaction. The term
does not include a consumer report obtained by a mortgage company li-
censed by SML or a mortgage banker registered with SML in response
to an application for credit made by a consumer with that mortgage
company or mortgage banker or that is otherwise authorized by the
consumer.

tive mortgage applicant in obtaining or applying to obtain, or otherwise
secures an extension of consumer credit for another person, in connec-
tion with obtaining or applying to obtain a residential mortgage loan;

(B) presents for consideration by a mortgage applicant
or prospective mortgage applicant particular residential mortgage loan

(20) "UETA" refers to the Texas Uniform Electronic Trans-
actions Act, Business & Commerce Code Chapter 322.

§35.3.  Formatting Requirements for Notices.

Any notice or disclosure (notice) required by Finance Code Chapters

terms (including rates, fees, and other costs); or

(C) communicates directly or indirectly with a mort-
gage applicant or prospective mortgage applicant for the purpose of
reaching a mutual understanding about particular residential mortgage
loan terms.

(12) "Originator" has the meaning assigned by Finance

157 or 180, or this chapter, must be easily readable. A notice is deemed
to be easily readable if it is in at least 12-point font and uses a typeface
specified by this section. A font point generally equates to 1/72 of an
inch. If Finance Code Chapters 157 or 180, or this chapter, prescribes
a form for the notice, the notice must closely follow the font types used
in the form. For example, where the form uses bolded, underlined, or
"all caps" font type, the notice must be made using those font types.

Code §157.002 and §180.002 in defining "residential mortgage loan

The following typefaces are deemed to be easily readable for purposes
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of this section (list is not exhaustive and other typefaces may be used,
provided, the typeface is easily readable):

(1) Arial;

(2) Aptos;

(3) Calibri;

(4) Century Schoolbook;
(5) Garamond;

(6) Georgia;

(7) _Lucinda Sans;

(8) Times New Roman;
(9) Trebuchet; and

(10) Verdana.
§35.4.  Electronic Delivery and Signature of Notices.

Any notice or disclosure required by Finance Code Chapters 157 or
180, or this chapter, may be provided and signed in accordance with
state and federal law governing electronic signatures and delivery of
electronic documents. The UETA and E-Sign Act include requirements
for electronic signatures and delivery.

$55.5.  Computation of Time.

The calculation of any time period measured in days by Finance Code
Chapters 157 or 180, or this chapter, is made using calendar days, un-
less clearly stated otherwise. In computing a period of calendar days,
the first day is excluded and the last day is included. If the last day
of any period is a Saturday, Sunday, or legal holiday, the period is ex-
tended to include the next day that is not a Saturday, Sunday, or legal
holiday, unless clearly stated otherwise.

§35.6.  Enforceability of Liens.

A violation of Finance Code Chapters 157 or 180, or this chapter, does
not render an otherwise lawfully taken lien invalid or unenforceable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403925

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER B. LICENSING
7 TAC §§55.100 - 55.114
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required

to carry out the intentions of the federal SAFE Act. §55.100
is also proposed under the authority of, and to implement, Fi-
nance Code: §§156.002(4-a), 156.004(a), 156.105(a), 157.012,
157.0021, 157.02012(a), 180.051, and 180.152. §55.101 is
also proposed under the authority of, and to implement, Finance
Code: §§157.013, 157.015, and §180.053. §55.102 is also
proposed under the authority of, and to implement, Finance
Code: §§157.013, 157.015, 180.058, and 180.061(2). §55.103
is also proposed under the authority of, and to implement,
Finance Code: §157.0141, 157.015, 157.016, 180.059, and
180.060. §55.104 is also proposed under the authority of,
and to implement, Finance Code §180.061. §55.105 is also
proposed under the authority of, and to implement, Finance
Code §157.0141. §55.106 is also proposed under the authority
of, and to implement, Finance Code §180.061(4). §55.107
is also proposed under the authority of, and to implement,
Finance Code: §157.019 and §180.061(4). §55.108 is also
proposed under the authority of, and to implement, Finance
Code: §§180.056, 180.057, and 180.060. §55.109 is also
proposed under the authority of, and to implement, Finance
Code §180.0511. §55.110 is also proposed under the authority
of, and to implement, Occupations Code Chapter 55. §55.111
and §55.112 are also proposed under the authority of, and to
implement: Finance Code: §§157.0132, 180.054, 180.055, and
180.061(1); and Government Code §411.1385. §55.113 is also
proposed under the authority of, and to implement, Occupations
Code §53.025. §55.114 is also proposed under the authority of,
and to implement, Occupations Code Chapter 53, Subchapter
D.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

$55.100.  Licensing Requirements.

License Required. An individual, unless exempt as provided by Fi-
nance Code §157.0121 or §180.003, or acting under temporary author-
ity as provided by Finance Code §180.0511 and §55.109 of this title
(relating to Temporary Authority), is required to be licensed as an origi-
nator under Finance Code Chapter 157 if the individual acts or attempts
to act in the capacity of an originator concerning a loan or prospective
loan secured or designed to be secured by residential real estate located
in Texas, including, but not limited to:

(1) representing or holding that individual out to the public
through advertising or other means of communication as a "loan offi-
cer,”" "mortgage consultant," "mortgage broker," "loan modification/re-
finance consultant,”" or "residential mortgage loan originator," or oth-
erwise representing that the individual can or will perform residential

mortgage loan origination services as an originator;

(2) signing a residential mortgage loan application as the
originator (e.g., signing the "Loan Originator Information" section of
the Fannie Mae Form 1003 Uniform Residential Loan Application;
which is deemed to be a certification by the originator that he or she
took the residential mortgage loan application);

(3) providing disclosures to a mortgage applicant or
prospective mortgage applicant or discussing or explaining such
disclosures (an individual who prepares a disclosure at the direction
and under the supervision of a licensed originator who does not send
the disclosure to or discuss the disclosure with the mortgage applicant
or prospective mortgage applicant and does not sign the disclosure
is deemed not to have provided a disclosure for purposes of this
paragraph), including:
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(A) the disclosures required by Finance Code §156.004

renewal of the license. The current fee is set in NMLS and posted on

or §157.0021, and §55.200(a) of this title (relating to Required Disclo-

SML's website (sml.texas.gov). The Commissioner may change the

sures);

(B) the good faith estimate (Regulation X, 12 C.F.R.
§1024.7), integrated loan estimate disclosure (Regulation Z, 12 C.F.R.
§1026.37), or similar; and

(C) the disclosure for acting in the dual capacity of an
originator and real estate broker, sales agent, or attorney, as described
by Finance Code §157.024(a)(10);

(4) determining the lender or investor to which the prospec-

fee at any time; provided, any fee increase is not effective until notice
has been posted on SML's website for at least 30 days. The license fee
must be paid in NMLS.

(b) NMLS Fees. NMLS charges various fees to process the
application. Such fees are determined by NMLS and must be paid by
the applicant at the time he or she files the application. The current
fees are set in NMLS and posted on the NMLS Resource Center web-
site (nationwidelicensingsystem.org). Specifically, NMLS charges the
following types of fees:

tive residential mortgage loan will be submitted;

(5) issuing or signing a conditional pre-qualification letter
or conditional approval letter, or similar, as specified by Finance Code
§156.105 and §157.02012, and §55.201 of this title (relating to Condi-
tional Pre-Qualification and Conditional Approval Letters); and

(6) being a loan processor or underwriter who is an inde-
pendent contractor, as provided by Finance Code §180.051(b). An in-
dividual working for a mortgage company licensed by SML or a mort-
gage banker registered with SML, whose compensation for federal in-
come tax purposes is not reported on a W-2 form (e.g., a self-employed
worker who is issued an IRS Form 1099-NEC), that acts as a loan pro-
cessor or underwriter, is deemed to be an independent contractor loan

(1) application processing fee;

(2) credit report fee; and

(3) criminal background check fee.

(c) All fees are nonrefundable and nontransferable.

(d) Insufficient Funds Fee. The Commissioner may collect a
fee in an amount determined by the Commissioner not to exceed $50
for any returned check, credit card chargeback, or failed automated
clearing house (ACH) payment. A fee assessed under this subsection
will be invoiced in NMLS and must be paid in NMLS.

§$55.103.  Renewal of the License.

processor or underwriter for purposes of Finance Code §180.051(b) and
must be licensed as an originator. All individuals working for a mort-
gage company that is an independent loan processor underwriter com-
pany, regardless of how their income is documented (including W-2
employees), who act as a loan processor or underwriter or otherwise
perform work in connection with the provision of loan processing or
underwriting services by the company, are deemed to be independent
contractors for purposes of Finance Code §180.051(b) and must be li-
censed as an originator.

§55.101.

(a) NMLS. Applications for licensure must be submitted
through NMLS and must be made using the current form prescribed
by NMLS. SML has published application checklists on the NMLS
Resource Center website (nationwidelicensingsystem.org; viewable
on the "State Licensing Requirements" webpage) which outline the
requirements to submit an application. Applicants must comply with
requirements in the checklist in making the application.

Applications for Licensure.

(b) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation deemed nec-
essary or appropriate to determine that the licensing requirements of
Finance Code Chapters 157 and 180 are met.

(c) Incomplete Filings; Deemed Withdrawal. An application
is complete only if all required information and supporting documen-
tation is included and all required fees are received. If an application
is incomplete, SML will send written notice to the applicant specifying
the additional information, documentation, or fee required to render the
application complete. The application may be deemed withdrawn and
any fee paid will be forfeited if the applicant fails to provide the addi-
tional information, documentation, or fee within 30 days after the date
written notice is sent to the applicant as provided by this subsection.

§35.102. Fees.

(a) License Fees. The license fee is determined by the Com-

(a) A license may be renewed on:

(1) timely submission of a completed renewal application
(renewal request) in NMLS together with payment of all required fees;

(2) adetermination by SML that the originator continues to
meet the minimum requirements for licensure, including the require-
ments of Finance Code §§157.012(¢c), 157.015(g), and 180.055; and

(3) completion of the continuing education required by Fi-
nance Code §180.060 and §55.108 of this title (relating to Required
Education) as reflected in NMLS.

(b) Application of §55.101. A renewal request is a license ap-
plication subject to the requirements of §55.101 of this title (relating
to Applications for Licensure). A renewal request withdrawn under
§55.101(c) of this title will be rejected in NMLS.

(c) Commissioner's Discretion to Approve with a Deficiency;
Conditional License. The Commissioner may, in his or her sole dis-
cretion, approve a renewal request with one or more deficiencies the

Commissioner deems to be relatively minor and allow the originator

to continue conducting regulated activities while the originator works

diligently to resolve the deficiency. A renewal request approved by

the Commissioner under this subsection will be assigned the NMLS

license status "Approved - Deficient." Approval under this subsection

does not relieve the originator of the obligation to resolve the deficien-

cies. A license approved under this subsection is deemed to be a condi-

tional license for which the originator, in order to maintain the license,

must resolve the deficiencies within 30 days after the date the license is

approved, unless an extension of time is granted by the Commissioner.

Failure to timely resolve the deficiencies constitutes grounds for the

Commissioner to suspend or revoke the license.

(d) Reinstatement. This section applies to an individual seek-
ing reinstatement of an expired license (assigned the license status "Ter-

minated - Failed to Renew") during the reinstatement period described

missioner in an amount not to exceed the maximum amount specified

by Finance Code §157.016 and must be construed accordingly. An

by Finance Code §157.013(b)(1), exclusive of fees charged by NMLS,

originator license cannot be renewed beyond the reinstatement period;

as described in subsection (b) of this section, and exclusive of the re-

instead, the individual must apply for a new license and comply with

covery fund fee required by Finance Code §157.013(b)(2). The Com-

all current requirements and procedures governing issuance of a new

missioner may establish different fee amounts for a new license versus

license.
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§35.104. NMLS Records; Notices Sent to the Originator.

(a) NMLS License Status. SML is required to assign a status
to the license in NMLS. The license status is displayed in NMLS and
on the NMLS Consumer Access website (nmlsconsumeraccess.org).
SML is limited to the license status options available in NMLS. The
NMLS Resource Center website (nationwidelicensingsystem.org) de-
scribes the available license status options and their meaning.

(b) Amendments to License Records Required. Unless Fi-
nance Code §157.019 applies and requires additional notice, an origi-
nator must amend his or her NMLS license records (MU4 filing) within
10 days after the date of any material change affecting any aspect of the
MU4 filing, including, but not limited to:

(1) name (which must be accompanied by supporting doc-
umentation submitted to SML establishing the name change);

(2) phone number;

(3) email address (including his or her NMLS account
email address, as described by subsection (d)(1) of this section);

(4) mailing address:

(5) residential history;

(6) employment history; and

(7) _answers to disclosure questions (which must be accom-
panied by explanations for each such disclosure, together with support-
ing documentation concerning such disclosure).

(¢) Amendments Requiring New Credit History Check. An
originator amending his or her MU4 filing to make a financial disclo-
sure is deemed to have authorized SML to retrieve a current copy of
his or her credit report, as provided by Finance Code §157.0132 and
§55.111 of this title (relating to Background Checks), and the origina-
tor must further amend his or her MU4 filing to formally consent to and
request such credit report in NMLS, if requested by SML.

(d) Amendments Requiring New Criminal Background
Check. An originator amending his or her MU4 filing to make a
criminal disclosure is deemed to have authorized SML to perform
an additional criminal background check in accordance with Finance
Code §157.0132 and §55.111 of this title, and the originator must
further amend his or her MU4 filing to formally consent to and request
such criminal background check in NMLS, if requested by SML.

(e) Notices Sent to the Originator. Any correspondence, noti-
fication, alert, message, official notice, or other written communication
from SML will be sent to the originator in accordance with this sub-
section using the originator's current contact information of record in
NMLS unless another method is required by other applicable law.

(1) Service by Email. Service by email is made using the
email address the originator has designated for use with his or her
NMLS account (a’k/a the "NMLS account email address" or "individ-
ual account email address"). The NMLS account email address is the
same email address to which NMLS-generated notifications are sent.
Service by email is complete on transmission of the email to the li-
cense holder's email service provider; provided, SML does not receive
a "bounce back" notification, or similar, from the email service provider
indicating that delivery was not effective. An originator must monitor
the email account designated as his or her NMLS account email ad-

have constructive notice of any NMLS system notifications sent to him
or her by email.

(2) Service by Mail. Service by mail is complete on de-
posit of the document, postpaid and properly addressed, in the mail or
with a commercial delivery service. If service is made on the origina-
tor by mail and the document communicates a deadline by or a time
during which the originator must perform some act, such deadline or
time period for action is extended by 3 days. However, if service was
made by another method prescribed by this subsection, such deadline
or time period will be calculated based on the earliest possible deadline
or shortest applicable time period.

§55.105.  Conditional License.

(a) Conditional License; Terms and Conditions. The Commis-
sioner may, in his or her sole discretion, issue a license on a conditional
basis. A conditional license will be assigned the license status "Ap-
proved - Conditional" in NMLS. Reasonable terms and conditions for
a conditional license include:

(1) requiring the originator to undergo additional credit
checks or provide evidence of satisfaction concerning a debt, judg-
ment, lien, child support obligation, or other financial delinquency
affecting his or her financial condition;

(2) requiring the originator to undergo additional criminal
background checks or provide information on a periodic basis or upon
request concerning the status of a pending criminal proceeding that
might affect his or her eligibility for the license;

(3) requiring the originator to take other specific action or
provide other specified information to address a known deficiency; and

(4) requiring the originator to surrender the license upon
the occurrence of an event that would render the originator ineligible
for the license.

(b) Probated Suspensions and Revocations. A license subject
to a probated suspension or revocation is deemed to be a conditional
license.

(c) Conditional License in Lieu of Denial. The Commissioner
may issue a license on a conditional basis in lieu of seeking denial of
the license where the Commissioner determines the individual apply-
ing for the license has the capacity to resolve the deficiency serving as
grounds for the denial in a reasonable period of time. The granting of a
license under this subsection is a voluntarily forbearance from seeking
denial of the license and does not operate as a waiver by the Commis-
sioner of any grounds he or she has to seek denial of the license. The
Commissioner is under no obligation to continue the license on a con-
ditional basis and may seek denial in the future based on the same or
similar circumstances that existed at the time the conditional license

was granted.
§35.106.  Surrender of the License.

(a) Surrender Request. An originator may seek surrender of
the license by filing a license surrender request (request) in NMLS.
The request must be made using the current form prescribed by NMLS.
SML will review the request and determine whether to grant it. SML
may not grant the request if, among other reasons:

(1) the originator is the subject of a pending or contem-
plated examination, inspection, investigation, or disciplinary action;

dress and ensure that emails from SML or system notifications from
NMLS are not lost in a "spam folder" or similar, or undelivered due to
intervention by a "spam filter" or similar. An originator is deemed to
have constructive notice of any emails sent by SML to the email ad-
dress described by this paragraph. An originator is further deemed to

(2) the originator is in violation of an order of the Commis-
sioner; or

(3) the originator has failed to pay any administrative
penalty, fee, charge, or other indebtedness owed to SML.
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(b) Inactive Status Pending Surrender. If SML does not grant

not act in the capacity of an originator and must continue to meet the

the request or requires additional time to consider the request, the re-

minimum requirements for licensure. A license in an inactive status is

quest will be left pending while the issue preventing SML from grant-

assigned the license status "Approved - Inactive" in NMLS.

ing the request is resolved or lapses. During this time, the origina-
tor's license will be assigned the license status "Approved - Inactive"
in NMLS.

§35.107.  Sponsorship of Originator.

(a) Sponsorship Required. In order to act in the capacity of
an originator, an originator's license must be sponsored in NMLS by
a mortgage company licensed by SML or a mortgage banker regis-
tered with SML. To establish sponsorship by a mortgage company or
mortgage banker, the originator must amend his or her NMLS license
records (MU4 filing) to reflect employment by such mortgage com-
pany or mortgage banker and grant such mortgage company or mort-
gage banker access to his or her license records to allow the mortgage
company or mortgage banker to register a relationship with the origina-
tor in NMLS. The mortgage company or mortgage banker must make
corresponding filings in NMLS to establish such sponsorship. Sponsor-
ship is not effective until the mortgage company's or mortgage banker's
sponsorship request has been reviewed and approved by SML. An orig-
inator must not act or attempt to act in the capacity of an originator on

(d) Termination of Sponsorship. Sponsorship may be termi-
nated by the mortgage company or mortgage banker, or the origina-
tor. If sponsorship is terminated, the party terminating the sponsorship
must immediately notify SML of the termination by making a filing in
NMLS to show the sponsorship as terminated in the system, as pro-
vided by Finance Code §156.211 and §157.019.

(e) Failure to Maintain Sponsorship; Inactive Status. If an
originator's license does not maintain sponsorship by a mortgage com-
pany or mortgage banker, the license will revert to an inactive status
("Approved - Inactive") until a new sponsorship becomes effective,
during which time the originator must not act or attempt to act in the
capacity of an originator. An originator may voluntarily place his or
her license in an inactive status by terminating all sponsorships as de-
scribed by subsection (d) of this section.

$55.108.  Required Education.

(a) Pre-Licensing Education and Examination. As provided
by Finance Code §180.056, an individual applying for an originator's

behalf of a mortgage company or mortgage banker until sponsorship

license (applicant) must complete the pre-licensing education and

with such mortgage company or mortgage banker has been established

coursework prescribed by the federal S.A.F.E. Mortgage Licensing

and is effective. Information about how to file for sponsorship is avail-

Act (federal SAFE Act) and approved by NMLS. Such education and

able on the NMLS Resource Center website (nationwidelicensingsys-

coursework must include 3 hours of instruction relating to the appli-

tem.org).

(b) Number of Sponsorships. An originator may be sponsored
by more than one mortgage company or mortgage banker if:

(1) the originator clearly identifies to the mortgage appli-
cant the sponsoring entity or entities on whose behalf the originator is
acting prior to taking an application;

(2) the application clearly states the sponsoring entity on

cable laws, rules, and practice considerations governing residential
mortgage loan origination in Texas. As provided by Finance Code
§180.057, an applicant must pass a written test prescribed by the
federal SAFE Act and approved by NMLS.

(b) Lapsing of Pre-Licensing Education and Examination. An
applicant other than a current license holder seeking renewal under
§55.103 of this title (relating to Renewal of the License; i.e., an indi-
vidual seeking a new license) must have completed the required pre-li-

whose behalf the originator is acting (e.g., in the "Loan Originator In-

censing education and coursework described by subsection (a) within

formation" section of the Fannie Mae 1003 Uniform Residential Loan

the 3 years preceding the date of application; otherwise, the applicant

Application). The mortgage applicant may apply with more than one

must take the pre-licensing education and coursework approved and

sponsoring entity, provided, there are separate applications for each

offered at the time of the application. Additionally, if an applicant for

such entity that clearly identifies the sponsoring entity to which the ap-

anew license did not pass the National Component with Uniform State

plication was submitted;

(3) the authorization forms, disclosures, loan estimates,
pre-qualification letters, conditional approval letters, closing dis-
closures, and other materials provided to the mortgage applicant
clearly identify the mortgage company or mortgage banker providing
residential mortgage loan origination services in the transaction;

(4) the originator does not misrepresent or misconstrue to
the mortgage applicant the mortgage company or mortgage banker pro-
viding residential mortgage loan origination services in the transaction;

(5) the originator discloses to his or her sponsoring entities

Content examination approved by NMLS on or after April 1, 2013, the
applicant must pass the current pre-licensing examination approved by
NMLS in order to satisfy the requirements of Finance Code §180.057
(examinations taken prior to April 1, 2013, will not satisfy such re-

quirements).

(c) Recognition of Pre-Licensing Education Taken in Another
Jurisdiction. As provided by Finance Code §180.056, SML will rec-
ognize pre-licensing education and coursework taken in another juris-
diction subject to the requirements of the federal SAFE Act; provided,
it is approved by NMLS for that purpose and otherwise meets the re-
quirements of the federal SAFE Act, and Finance Code Chapter 180.

the existence the originator's multiple sponsorships;

(6) the originator does not steer the mortgage applicant to
a sponsoring entity offering terms less favorable to the mortgage appli-
cant and that might have the effect of increasing the originator's com-

pensation; and
(7) _the originator is only compensated for services actually

However, SML will not recognize those hours of pre-licensing educa-
tion and coursework taken in another jurisdiction the content of which
was specific to that jurisdiction and that comprised the 12-hour unde-
fined electives portion of such pre-licensing education and coursework.
An applicant may take coursework that is of limited duration and lim-
ited in scope to the applicable laws, rules, and practice considerations
governing residential mortgage loan origination in Texas in order to

performed and does not share or split any fee.

(c) Inactive License Status Pending Sponsorship. An appli-
cant may be issued a license in an inactive status if the applicant has
met all requirements for licensure except the requirement that the orig-
inator be sponsored by an appropriate entity, as provided by Finance

supplement and remedy a shortfall in hours derived from non-recog-
nition of pre-licensing education taken in another jurisdiction, as pro-
vided by this subsection.

(d) Continuing Education. As provided by Finance Code
§180.060 and §55.103 of this title, an originator must complete, on

Code §157.012(a)(1). While in an inactive status, an originator must
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an annual basis, continuing education and coursework approved by

written request for expedited review using the current form prescribed

NMLS in order to renew the license.

§35.109.  Temporary Authority.

(a) Purpose. The purpose of this section is to specify how an
originator licensed in another jurisdiction or by a different licensing
authority, or who is a "registered mortgage loan originator" (as defined
by Finance Code §180.002), may avail himself or herself of the ability
to act in the capacity of an originator in Texas temporarily while he or
she seeks licensure by SML, as provided by Finance Code §180.0511.

(b) Application Required. An individual seeking to act un-
der temporary authority must comply with the requirements of Finance
Code §180.0511. Among other requirements, Finance Code §180.0511
requires that the individual file an application with SML seeking li-
censure to be recognized as having temporary authority. An individ-
ual must not act or attempt to act in the capacity of an originator until
the application has been filed and the individual has been assigned an
NMLS license status by SML recognizing such temporary authority
(see §55.104 of this title (relating to NMLS License Records; Notices
Sent to the Originator)). An individual may confirm his or her tempo-
rary authority status by reviewing his or her license status in NMLS or
on the NMLS Consumer Access website (nmlsconsumeraccess.org).

(c) Incomplete Applications. The requirements of §55.101(c)
of this title (relating to Applications for Licensure), providing for the
deemed withdrawal of an application that is not complete, do not apply
to an application for which temporary authority status is conferred.

(d) Maximum Duration. Pursuant to Finance Code §180.0511,
the maximum duration for temporary authority is 120 days. When an
originator has received the cumulative benefit of 120 days of tempo-
rary authority, no further temporary authority is allowed. An origi-
nator acting under temporary authority who has exceeded the 120-day
maximum duration will have his or license status conferring temporary
authority removed. An individual making an application for licensure
who previously received the benefit of 120 days of temporary authority
will not be conferred temporary authority status.

§55.110.  Licensing of Military Service Members, Military Veterans,
and Military Spouses.

(a) Purpose. This section specifies licensing requirements for
military service members, military veterans, and military spouses, in
accordance with Occupations Code Chapter 55.

(b) Definitions. In this section, the terms "military service
member," "military spouse," and "military veteran" have the meanings
assigned by Occupations Code §55.001.

(c) Late Renewal (Reinstatement). As provided by Occupa-
tions Code §55.002, an individual is exempt from any increased fee
or other penalty for failing to renew his or her originator license in a
timely manner if the individual establishes to the satisfaction of the
Commissioner that he or she failed to timely renew the license because
the individual was serving as a military service member. A military
service member who fails to timely renew his or her originator license
must seek reinstatement of the license within the time period speci-
fied by Finance Code §157.016; otherwise, the individual must obtain
a new license, including complying with the requirements and proce-
dures then in existence for obtaining an original license (see §55.103
of this title (relating to Renewal of the License).

(d) Expedited Review and Processing. Occupations Code
§55.005 provides that a military service member, military veteran, or
military spouse is entitled to expedited review and processing of his or

by SML and posted on its website (sml.texas.gov), including providing
the supporting documentation specified in the form, to enable SML
to verify the individual's status as a military service member, military
veteran, or military spouse. SML, within 30 days after the date it
receives a complete application and request for expedited review from
a qualifying applicant who is a military service member, military
veteran, or military spouse, will process the application, and, provided
the applicant is otherwise eligible to receive the license, issue a license
to the applicant, if the applicant:

(1) is licensed as an originator in another jurisdiction with
substantially equivalent licensing requirements; or

(2) was licensed as an originator in Texas within the 5 years
preceding the date of the application.

(e) Temporary Authority for Military Service Member or Mil-
itary Spouse. Occupations Code §55.0041 provides that a military ser-
vice member or military spouse may engage in a business or occupation
for which a license is required without obtaining the license if the mili-
tary service member or military spouse is currently licensed in good
standing in another jurisdiction with substantially equivalent licens-
ing requirements. However, federal law imposes specific, comprehen-
sive requirements governing when and under what circumstances an
individual licensed to act as an originator in another jurisdiction may
act under temporary authority in this state (the Secure and Fair En-
forcement for Mortgage Licensing Act of 2008 (federal SAFE Act),
12 U.S.C. §5117 (relating to Employment Transition of Loan Origi-
nators)). Occupations Code §55.0041(c) further requires that a mil-
itary service member or military spouse "comply with all other laws
and regulations applicable to the business or occupation." As a result,
a military service member or military spouse seeking to avail himself
or herself of the temporary authority conferred by Occupations Code
§55.0041 must apply for and seek temporary authority in accordance
with Finance Code §180.0511 and §55.109 of'this title (relating to Tem-

porary Authority).

(f) Substantial Equivalency. For purposes of this section and
Occupations Code §55.004, an originator license issued in another ju-
risdiction is substantially equivalent to a Texas originator license if it
is issued in accordance with the requirements of the federal SAFE Act
(12 U.S.C. §§5501-5117). SML will verify a license issued in another
jurisdiction in NMLS.

(g) Credit for Military Experience. As provided by Occupa-
tions Code §55.007, with respect to an applicant who is a military ser-
vice member or military veteran, SML will credit verified military ser-
vice, training, or education toward the requirements for an originator
license by considering the service, training, or education as part of the
applicant's employment history. The following items cannot be substi-
tuted for military service, training, or education:

(1) the pre-licensing education and coursework specified
by Finance Code §180.056 and §55.108(a) of this title (relating to Re-

quired Education);

(2) the pre-licensing examination specified by Finance
Code §180.057 and §55.108(a) of this title; and

(3) continuing education and coursework specified by Fi-
nance Code §180.060 and §55.108(d) of this title.
§55.111.  Background Checks.

(a) NMLS Background Check; Fingerprints Required. An in-
dividual applying for an originator license (applicant) must provide fin-

her application for an originator license. A military service member,

gerprints as prescribed by NMLS in order to facilitate a criminal back-

military veteran, or military spouse seeking expedited review of his or

ground check through the Federal Bureau of Investigation. Addition-

her application must, after applying for the license in NMLS, make a

ally, an applicant must amend his or her license records (MU4 filing)
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to provide authorization for SML to obtain the criminal background
check in NMLS.

(b) Background Checks by SML. Pursuant to Finance Code
§157.0132 and Government Code §411.1385, SML is authorized to
conduct a criminal background check through the Texas Department
of Public Safety (DPS). If requested by SML, applicant must submit

(2) if a bankruptcy proceeding is disclosed, a copy of the
order of discharge, or if the proceeding is ongoing, the current bank-
ruptey petition, and the current financial schedules filed in the proceed-
ing;

(3) if ajudgment or lien is disclosed, a copy of such judg-
ment or lien filing; and

to the DPS criminal background check process, including providing
fingerprints and paying any applicable fees to DPS or its designated
third-party fingerprint processor to complete the criminal background

check process.
(c) NMLS Credit Check. An applicant must amend his or her

(4) if delinquent child support is disclosed, a copy of the
most recent statement of account or other documentation reflecting the
current amount due, and if the individual is in a payment plan or has
otherwise entered into terms for repayment, a copy of such plan or
terms.

license records (MU4 filing) to provide authorization for SML to obtain
a copy of the applicant's credit report concerning the applicant's credit
history from a credit reporting agency (credit bureau) in NMLS.

(d) Supplemental Information. An applicant must provide in-

(d) Effect of Providing Supporting Documentation. By pro-
viding documentation to SML in accordance with subsections (b) and
(c) of this section, the applicant certifies that he or she has a good faith
belief that such documents are true and correct copies of documents is-

formation related to any administrative, civil, or criminal findings or

sued by the person that originally created the document that SML may

proceedings by a governmental jurisdiction, including any information

rely on in making a decision on the application. By providing such sup-

required by §55.112 of this title (relating to Procedures for Review of

porting documentation, the applicant consents to such documentation

Background Checks) to SML. The information must be uploaded to

being admissible at an adjudicative hearing if the Commissioner seeks

NMLS.
§55.112.  Procedures for Review of Background Checks.

(a) Purpose. This section establishes procedures used by SML
to perform background checks and review an individual's criminal
background and credit history to determine his or her fitness and
eligibility for licensure in accordance with Finance Code §157.0132.

(b) Supporting Information/Documentation for Criminal
Background Check. An individual applying for an originator license
(applicant) with a criminal history, when requested by SML, must
provide the following information concerning each conviction or other
criminal proceeding identified by SML:

(1) adetailed explanation, in writing, of the events and cir-

to deny the application, resulting in a contested case, and the applicant
is deemed to have waived any objections concerning the admissibility
of such documentation into the administrative record at such adjudica-

tive hearing.

(e) Certified Documents. Notwithstanding subsection (d) of
this section, the applicant, at his or her own cost, must obtain and pro-
vide SML with certified or exemplified copies of any documents de-
scribed in subsections (b) and (c) of this section, upon written request
by SML.

§55.113.  Criminal Conviction Guidelines.

(a) Purpose. This section establishes the criteria used by SML
to review an individual's criminal history to determine his or her eligi-
bility and fitness to be licensed by SML as an originator. This section

cumstances for each conviction or other criminal proceeding required

implements the requirements of Occupations Code §53.025, requiring

to be self-disclosed in his or her application, signed and dated by the

SML to establish guidelines related to such reviews, including desig-

individual seeking licensure; and

(2) copies of court records or other documentation reflect-

(A) the nature of the criminal offense (including the

nating particular crimes and offenses SML considers to be directly re-
lated to the duties and responsibilities of acting as an originator and may
constitute grounds for denial of licensure. The Commissioner's author-
ity to deny an application for licensure based on an individual's criminal
history under the Occupations Code is in addition to and augments that

statutory provisions violated, and the severity or classification of the

arising from the Finance Code. This section also describes the Com-

offense);

(B) the individual's plea (including any terms or other
arrangements for the plea);

(C) the conviction (judgment or court order);

(D) the sentence imposed;

(E) any probation or community supervision imposed
(including evidence of compliance); and

(F) any other action in the proceeding causing final dis-
position of the case to be deferred.

(¢) Supporting Information/Documentation for Credit History

missioner's other statutory authority arising from the Finance Code for
denial of licensure based on an individual's criminal history, including
outlining certain offenses deemed by this section to be grounds for de-
nial under the Finance Code.

(b) Ineligibility by Operation of Law. The following individ-
uals are ineligible for licensure by operation of law due to his or her
criminal history:

(1) anindividual who, within the 7 years preceding the date
of the application, has been convicted of, or pled guilty or nolo con-
tendere (no contest) to, a felony in a court of this state, another state
or territory of the United States, a federal court of the United States,
or other foreign, or military court, in accordance with Finance Code

Check. An applicant, when requested by SML, must provide the fol-

§180.055(a); and

lowing information concerning each financial disclosure made in his
or her application and each credit account on his or her credit report

identified by SML:

(1) a detailed explanation, in writing, of the background

(2) an individual who, at any time, has been convicted of,
or pled guilty or nolo contendere to, a felony offense involving an act
of fraud, dishonesty, breach of trust, or money laundering, in accor-
dance with Finance Code §180.055(a). Any felony offense listed in

and circumstances surrounding each financial disclosure made or credit

the schedule contained in subsection (e) of this section having a nexus

account identified, signed and dated by the individual seeking licen-

to residential mortgage loan origination arising from the categories of

sure;

criminal offenses related to residential mortgage loan origination un-
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der subsection (d)(1) or (2) of this section (concerning crimes involving

all offenses and does not limit SML from considering a criminal of-

fraud, falsification, dishonesty, deception and breach of trust, and theft

fense not specifically listed in the schedule. The schedule should be

or embezzlement, respectively) is deemed to constitute a crime involv-

construed to include any criminal offense meeting one or more of the

ing an act of fraud, dishonesty, breach of trust, or money laundering for

categories deemed to relate to residential mortgage loan origination, as

purposes of Finance Code §180.055(a).

(c) Duties and Responsibilities of a Residential Mortgage
Loan Originator. An originator acts as an intermediary between the
consumer seeking a residential mortgage loan and the lender or un-
derwriter that determines whether the consumer qualifies for the loan.
The originator may assist the consumer in reviewing his or her income,
expenses, and credit worthiness to determine whether he or she will
qualify for a loan, and on what terms he or she might qualify. The
originator may assist the consumer in completing the loan application,
and sometimes directs the consumer to present his or her financial
information in the manner to which the lender or underwriter is accus-
tomed. A residential mortgage loan often takes place in the context
of a real estate transaction, and as a result, an originator sometimes
advises the consumer of his or her financial ability to purchase resi-
dential real estate, including providing a conditional pre-qualification

provided by subsection (d) of this section. The schedule should further
be construed to include the substantially similar or functionally equiva-
lent crime of any state or territory of the United States, violations of the
Texas Code of Military Justice (Government Code Chapter 432), viola-
tions of the Uniform Code of Military Justice (10 U.S.C. §801 et seq.),
or crimes of a foreign country or governmental subdivision thereof. In
determining whether a criminal offense of another jurisdiction is sub-
stantially similar or functionally equivalent, an inquiry will be made
comparing the subject offense with an offense on the schedule to deter-
mine whether the subject offense has similar elements, including intent
and classification of punishment, and whether the crime would have
been punishable had the acts been committed in Texas.

Figure: 7 TAC §55.113(e)

(f) Factors. Unless the individual is ineligible for licensure by
operation of law as provided by subsection (b) of this section, in deter-

letter to establish the consumer's purchasing power while shopping in

mining whether a criminal offense is directly related to the duties and

the marketplace. Once the loan has entered the underwriting process,

responsibilities of an individual licensed by SML to act as an origina-

the originator may assist the consumer in resolving any outstanding

tor, the Commissioner will consider:

conditions of the underwriter to qualify for the loan and obtain
approval, including addressing items of concern on a consumer's
credit report, immigration/residency status, available cash-on-hand
for the transaction, and income which may not be readily established

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license to act as an originator;

by documentary evidence such as that of an independent contractor.
The originator communicates to the consumer the ever-changing
loan terms as interest rates in the marketplace fluctuate and is often
a key figure in advising the consumer of when and how he or she
may "lock" the loan in advance of closing to solidify the loan terms.
The originator may serve as communications liaison between the
consumer and various parties to the transaction, including the lender,

(3) the extent to which an originator license might offer
an opportunity for the individual to engage in further criminal activity
of the same type as that in which the individual has previously been
involved,

(4) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities

the underwriting department or a third-party underwriter, real estate

of a licensed originator; and

brokers and sales agents, appraisers, surveyors, insurance providers,
closing/settlement agents, and the representatives of various taxing
authorities. In performing his or her duties, an originator has access
to sensitive information of the consumer, including his or her social
security number, date of birth, immigration/residency status, and all

(5) any correlation between the elements of the crime and
the duties and responsibilities of licensed originator.

(g) In addition to the factors in subsection (f) of this section,
the Commissioner, in determining whether an individual who has been

the personal financial details of the consumer, including employment,

convicted of a crime (as determined by Finance Code §157.0131 and

income, assets, and expenses.

(d) Categories of Offenses Related to Residential Mortgage
Loan Origination. The Finance Commission of Texas and the Commis-
sioner have determined the following categories of criminal offenses

subsection (h) of this section) is unfit and ineligible for licensure, will
consider:

(1) the extent and nature of the individual's past criminal
activity;

are directly related to the duties and responsibilities of acting as an
originator:

(1) criminal offenses involving fraud, falsification, dishon-
esty, deception, and breach of trust;

(2) criminal offenses involving theft or embezzlement; and

(3) criminal offenses involving intoxication by drugs or al-

(2) the age of the individual when the crime was commit-

ted;

(3) the amount of time that has elapsed since the individ-
ual's criminal activity;

(4) the amount of time that has elapsed since the individ-
ual's release from incarceration;

cohol.

(e) Schedule of Criminal Offenses Determined to be Directly

(5) the conduct and work activity of the individual before
and after the criminal activity;

Related. The Finance Commission of Texas and the Commissioner
have determined the criminal offenses in the following schedule meet
one or more of the categories deemed to relate to residential mortgage
loan origination by subsection (d) of this section and are directly related
to the duties and responsibilities of an individual licensed by SML to

(6) evidence of the individual's rehabilitation or rehabilita-
tive efforts;

(7) letters of recommendation, signed and dated, by a cur-
rent employer, if the individual is employed, or a previous employer,

act as an originator. The schedule includes those criminal offenses most

stating that the employer has specific and complete knowledge of the

likely to be encountered by SML and is made from the perspective of

individual's criminal history and the reasons the employer is recom-

the criminal laws of the State of Texas and the United States federal

mending that the individual be considered fit to be licensed by SML;

government. However, the schedule is not an exhaustive review of

and
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(8) any other letters of recommendation, signed and dated,
by an individual familiar with the applicant and his or her character

(c¢) Review of Request for Preliminary Evaluation. A request
made under this section will be reviewed by SML to determine the

and fitness, with specific and complete knowledge of the individual's

requestor's eligibility using the same procedures for review of an in-

criminal history, able to offer competent information about the nature

dividual's criminal history when making an application for licensure

and extent of the applicant's rehabilitative efforts.

(h) Convictions Considered. The determination of whether a
criminal proceeding is considered to have resulted in a conviction for
purposes of this section will be made in accordance with Finance Code
§157.0131, which states that an individual is considered to have been
convicted of a criminal offense if:

(1) asentence is imposed on the individual;

(2) the individual received probation or community super-
vision, including deferred adjudication or community service; or

(3) the court deferred final disposition of the individual's

case.

(i) Consideration of Disciplinary Actions. Unless the individ-

and is subject to SML's criminal conviction guidelines in §55.113 of
this title (relating to Criminal Conviction Guidelines). As a result, the
requestor, in making the request, must list all offenses that actually re-
sulted in a criminal conviction or that otherwise constitute a criminal
conviction for purposes of Finance Code §157.0131 and §55.113 of'this
title. The requestor's incarcerated status that would render the individ-
ual ineligible for licensure pursuant to Occupations Code §53.021(b)
will be disregarded; however, SML will consider the implications of
the requestor's anticipated release from incarceration in making its de-
termination.

(d) Determination of Eligibility. Within 90 days after the date
the fully-completed request is received, SML will notify the requestor
of his or her eligibility to receive a license issued under Finance Code
Chapters 157 and 180.

ual is ineligible for licensure by operation of law as provided by subsec-
tion (b) of this section, in addition to the individual's criminal history,
SML may consider the individual's past history of disciplinary actions
with SML, or another regulatory body or official of another jurisdic-
tion regulating residential mortgage loan origination or other financial
services, which may serve as separate grounds for license ineligibility,
or as an aggravating factor rendering the individual ineligible for licen-
sure.

(j) Consideration of Financial Responsibility, Character and

(e) Effect of Determination. In the absence of new evidence
known but not disclosed by the requestor, or not reasonably available
to SML in consideration of the disclosures made by the requestor, the
Commissioner's decision regarding eligibility of the requestor concern-
ing his or her criminal history will be determinative for purposes of
reviewing a subsequent application for licensure from the requestor.
However, the Commissioner's decision regarding eligibility will not be
determinative to the extent the request for preliminary eligibility deter-
mination contained fraudulent or misleading information or supporting

General Fitness. Unless the individual is ineligible for licensure by op-

documentation or otherwise failed to list a criminal conviction of the

eration of law as provided by subsection (b) of this section, in addition

requestor that was not otherwise discovered by SML in investigating

to the individual's criminal history, the Commissioner may consider

the request, regardless of whether or not the requestor was aware of

the individual's financial responsibility, and other evidence of charac-

the conviction at the time of the request, and including any subsequent

ter and general fitness, which may serve as separate grounds for li-

conviction received by the requestor. A decision that the requestor is

cense ineligibility, or as an aggravating factor rendering the individual

eligible will not be determinative if the requestor is determined to be in-

ineligible for licensure. A conviction for a criminal offense having a

eligible for licensure by operation of law as provided by Finance Code

nexus to residential mortgage loan origination arising from the cate-

§180.055(a) and §55.113 of this title.

gories of criminal offenses deemed to relate to residential mortgage
loan origination under subsection (d) of this section is indicative of a
failure to demonstrate requisite character and general fitness to com-
mand the confidence of the community in accordance with Finance
Code §180.055(a)(3), and honesty, trustworthiness and integrity in ac-
cordance with Finance Code §157.012(c)(1).

§55.114.  Request for Criminal History Eligibility Determination.

(a) Purpose and Applicability. This section establishes the
procedures by which an individual may seek a preliminary review of
his or her eligibility to be licensed by SML with respect to his or her
criminal history prior to formally applying with SML for licensure, as
authorized by Occupations Code Chapter 53. Pursuant to Occupations
Code §53.102, this section applies to an individual who has reason to
believe he or she is ineligible to be licensed by SML due to a con-
viction or deferred adjudication for a felony or misdemeanor offense,
and who is enrolled or is planning to enroll in an educational program
that prepares an individual to be licensed by SML. The Commissioner
will not offer advisory opinions concerning criminal convictions or
sentences that have not actually occurred.

(b) Request for Preliminary Eligibility Determination; Sup-
porting Documentation. The request must be made using the current
form prescribed by SML and posted on its website (sml.texas.gov). The
fee to make a request under this section is determined by the Commis-
sioner and posted on SML's website. The Commissioner may change
the fee at any time; provided, any fee increase is not effective until no-
tice has been posted on SML's website for at least 30 days.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403926

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES
7 TAC §§55.200 - 55.205
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
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§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act. §55.200
is also proposed under the authority of, and to implement,
Finance Code: §§156.004, 157.0021, 180.061(4) and 180.151.
§55.201 is also proposed under the authority of, and to imple-
ment, Finance Code: §§156.105, 157.0023(b), and 157.02012.
§55.202 and §55.203 are also proposed under the authority of,
and to implement, Finance Code: §§157.02015, 157.024(a)(2)
and (3), 180.151, 180.152, and §180.153. §55.204 is also
proposed under the authority of, and to implement, Finance
Code: §157.02015(b) and §180.061(5). §55.205 is also pro-
posed under the authority of, and to implement, Finance Code
§157.020(a-1) and §180.101.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

§55.200. Required Disclosures.

(a) Specific Notice to Applicant. An originator sponsored by
a mortgage company licensed by SML must provide a mortgage ap-
plicant with the notice required by §56.200(b) of this title (relating to
Required Disclosures). An originator sponsored by a mortgage banker

tion letter or conditional approval letter constitutes a violation as pro-
vided by §55.202 of this title (relating to Fraudulent, Misleading, or
Deceptive Practices, and Improper Dealings) and may result in dis-
ciplinary action against the originator. Additionally, if an inaccurate,
erroneous, or a negligently-issued conditional pre-qualification letter
or conditional approval letter is relied on by the mortgage applicant to
incur out-of-pocket costs in connection with the prospective mortgage
loan, it may subject the originator to a recovery claim under Finance
Code Chapter 156, Subchapter F.

§355.202.  Fraudulent, Misleading, or Deceptive Practices and Im-
proper Dealings.

(a) Fraudulent, Misleading, or Deceptive Practices. The fol-
lowing conduct by an originator constitutes fraudulent and dishonest
dealings for purposes of Finance Code §157.024(a)(3), deceptive prac-
tices for purposes of Finance Code §180.153(2), a scheme to defraud
a person for purposes of Finance Code §180.153(1), and a false or
deceptive statement or representation for purposes of Finance Code

§180.153(11):

(1) knowingly misrepresenting the originator's relationship
to a mortgage applicant or any other party to a residential mortgage loan
transaction or prospective residential mortgage loan transaction;

(2) knowingly misrepresenting or understating any cost,
fee, interest rate, or other expense to a mortgage applicant or prospec-

registered with SML must provide a mortgage applicant with the notice

tive mortgage applicant in connection with a residential mortgage

required by §57.200(b) of this title (relating to Required Disclosures).

loan;

The notice must be sent at the time the originator takes the initial ap-
plication for a residential mortgage loan.

(b) Posted Notice on Websites. An originator sponsored by a

(3) knowingly overstating, inflating, altering, amending or
disparaging any source or potential source of residential mortgage loan
funds in a manner which disregards the truth or makes any knowing and

mortgage company licensed by SML must comply with the require-

material misstatement or omission;

ments of §56.200(c) of this title. An originator sponsored by a mort-
gage banker registered with SML must comply with the requirements
of §57.200(c) of this title.

(¢) Disclosures in Correspondence. An originator must pro-

vide the following information on all correspondence sent to a mort-
gage applicant:

(1) the name of the mortgage company or mortgage banker
sponsoring the originator and its NMLS ID;

(2) the mortgage company's or mortgage banker's website

(4) knowingly misrepresenting the lien position of a resi-
dential mortgage loan or prospective residential mortgage loan;

(5) knowingly participating in or permitting the submission
of false or misleading information of a material nature to any person in
connection with a decision by that person whether to make or acquire
a residential mortgage loan;

(6) asprovided by Regulation X (12 C.F.R. §1024.14), bro-
kering, arranging, or making a residential mortgage loan for which the
originator receives compensation for services not actually performed

address, if it has a website; and
(3) the name of the originator and his or her NMLS ID.

$55.201.
Letters.

(a) Compliance with Mortgage Company and Mortgage
Banker Rules. An originator sponsored by a mortgage company
licensed by SML must comply with the requirements of §56.201 of
this title (relating to Conditional Pre-Qualification and Conditional
Approval Letters). An originator sponsored by a mortgage banker

Conditional Pre-Qualification and Conditional Approval

or where the compensation received bears no reasonable relationship
to the value of the services actually performed;

(7) recommending or encouraging default or delinquency
or the continuation of an existing default or delinquency by a mortgage
applicant on any existing indebtedness prior to closing a residential
mortgage loan which refinances all or a portion of such existing in-
debtedness;

(8) altering any document produced or issued by SML, un-
less otherwise permitted by statute or a rule of SML.

registered with SML must comply with the requirements of §57.201
of this title (relating to Conditional Pre-Qualification and Conditional

Approval Letters).

(b) Issuance by the Originator. A conditional pre-qualification
letter or conditional approval letter must be issued and signed by the

originator.
(c) Duty to Issue Accurate Letters; Caution. A conditional

pre-qualification letter or conditional approval letter must be accurate
and reflect the actual information that the originator considered in is-

(9) using a trigger lead in misleading or deceptive manner
by, among other things:

(A) failing to state in the initial communication with the

consumer:

(i) _the originator's name and mortgage company or
mortgage banker on behalf of which the originator is acting;

(i) a brief explanation of how the originator or his
or her sponsoring mortgage company or mortgage banker obtained the

suing the letter. An originator is cautioned that the issuance of an in-

consumer's contact information to make the communication (i.e., an

accurate, erroneous, or a negligently-issued conditional pre-qualifica-

explanation of trigger leads);
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(iii) _that the originator and his or her sponsoring

allowable under the FTC's Telemarketing Sales Rule (16 C.F.R.

mortgage company or mortgage banker is not affiliated with the credi-

§310.4(b)(iii)(B));

tor to which the consumer made the credit application that resulted in
the trigger lead; and

(iv) _ that the purpose of the communication is to so-

(4) Issuing a conditional pre-qualification letter or condi-
tional approval letter under §55.201 of this title (relating to Conditional
Pre-Qualification and Conditional Approval Letters) that does not com-

licit new business for the mortgage company or mortgage banker spon-

ply with the required form for the letter or is inaccurate, erroneous, or

soring the originator;

(B) contacting a consumer who has opted out of pre-
screened offers of credit under the federal Fair Credit Reporting Act

negligently-issued;

(5) Representing to a mortgage applicant that a charge or
fee which is payable to the originator or the mortgage company or mort-

(FCRA; 12 U.S.C. §1681b(e)); or

(C) failing in the initial communication with the con-
sumer to make a firm offer of credit as provided by the FCRA (12
U.S.C. §1681a(l) and §1681b(c)); or

(10) engaging in any other practice which the Commis-
sioner, by published interpretation, has determined is fraudulent, mis-
leading, or deceptive.

(b) Improper and Unfair Dealings. The following conduct by
an originator constitutes improper dealings for purposes of Finance
Code §157.024(a)(3) and unfair practices for purposes of Finance Code

§180.153(2):

(1) Acting negligently in performing an act requiring a li-
cense under Finance Code Chapters 157 or 180;

(2) Violating any provision of a local, State of Texas, or

gage banker sponsoring the originator is a "discount point" or otherwise
benefits the mortgage applicant unless the loan closes and:

(A) the mortgage company or mortgage banker spon-
soring the originator is making the residential mortgage loan (lender);
or

(B) the mortgage company or mortgage banker spon-
soring the originator is not the lender but demonstrates by clear and
convincing evidence that the lender charged or collected discount
points or other fees which the mortgage company or mortgage banker
sponsoring the originator paid to the lender on behalf of the mortgage
applicant to buy down the interest rate on the residential mortgage
loan;

(6) Failing to accurately respond within a reasonable time
to reasonable questions from a mortgage applicant or prospective mort-
gage applicant concerning the scope and nature of the originator's ser-

federal constitution, statute, rule, ordinance, regulation, or final court

vices and any costs; or

decision that governs the same or a closely related activity, transaction,
or subject matter that is governed by the provisions of Finance Code
Chapters 157 or 180, or this chapter, including, but not limited to:

(A) Consumer Credit Protection Act, Equal Credit Op-
portunity Act (15 U.S.C. §1691 et seq.) and Regulation B (12 C.F.R.

§1002.1 et seq.);

(B) Secure and Fair Enforcement for Mortgage Licens-

(7) acting as an originator when the originator is licensed
but not sponsored by a mortgage company or mortgage banker, or the
license is otherwise in an inactive status.

(c) Related Transactions. An originator engages in fraudulent
and deceptive dealings for purposes of Finance Code §157.024(a)(3),
deceptive practices for purposes of Finance Code §180.153(2), and a
scheme to defraud a person for purposes of Finance Code §180.153(1)

ing Act (12 U.S.C. §5101 et seq.) and Regulation H (12 C.F.R. §1008.1

when, in connection with the origination of a residential mortgage loan:

et seq.);
(C) Regulation N (12 C.F.R. §1014.1 et seq.);

(D) Gramm-Leach-Bliley Act (GLBA; 15 U.S.C.

(1) the originator:

(A) offers other goods or services to a mortgage appli-
cant in a separate but related transaction; and

§6801 et seq.), Regulation P (12 C.F.R. §1016.1 et seq.), and the
Federal Trade Commission's (FTC) Privacy of Consumer Financial
Information rules (16 C.F.R. §313.1 et seq.);

(E) Fair Credit Reporting Act (15 U.S.C. §1681 et seq.)
and Regulation V (12 C.F.R. §1022.1 et seq.);

(F) Real Estate Settlement Procedures Act (12 U.S.C.
§2601 et seq.) and Regulation X (12 C.F.R. 1024.1 et seq.);

(G) Consumer Credit Protection Act, Truth in Lending
Act (15 U.S.C. §1601 et seq.) and Regulation Z (12 C.F.R. §1026.1 et
seq.);

(H) the FTC's Standards for Safeguarding Customer In-
formation rule (16 C.F.R. §314.1 et seq.);

(I) Finance Code Chapter 159 and Chapter 59 of this

title; and

(J) Texas Constitution, Article XVI, §50 and Chapter
153 of this title;

(3) soliciting by phone a consumer who has placed his

(B) the originator engages in fraudulent, misleading, or
deceptive acts in the related transaction; or

(2) the originator:

(A) affiliates with another person that provides goods or
services to a mortgage applicant in a separate but related transaction;

(B) the affiliated person engages in fraudulent, mislead-
ing, or deceptive acts in that transaction;

(C) the originator knew or should have known of the
fraudulent, misleading, or deceptive acts of the affiliated person; and

(D) the originator failed to take appropriate steps to pre-
vent or limit the fraudulent, misleading, or deceptive acts.

(d) Sharing or Splitting Origination Fees with the Mortgage
Applicant. An originator must not offer or agree to share or split any
loan origination fees with a mortgage applicant, rebate all or a part of an
origination fee to a mortgage applicant, reduce their established com-
pensation to benefit a mortgage applicant, or otherwise provide money,
a cash equivalent, or anything of value to a mortgage applicant in con-

or her contact information on the national do-not-call registry main-

nection with performing residential mortgage loan origination services

tained by the Federal Trade Commission (FTC), unless otherwise

unless otherwise allowable under Regulation X (12 C.F.R. §1024.14)

and Regulation Z (12 C.F.R. §1026.36(d)). An originator acting in the
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dual capacity of an originator and real estate sales broker or agent li-

ments of Finance Code §180.101 if his or her sponsoring mortgage

censed under Occupations Code Chapter 1101 may rebate their fees le-

company or mortgage banker files mortgage call reports that include

gitimately earned and derived from their real estate brokerage or sales

the originator's activity. An originator must work diligently and coop-

agent services to the extent allowable under applicable law govern-

eratively with his or her sponsoring mortgage company or mortgage

ing real estate brokers or sales agents; provided, the payment or other

banker to ensure that the originator's activity is included in a mort-

transfer described by this subsection occurs as a part of closing and

gage call report filed by his or her sponsoring mortgage company or

is properly reflected in the closing disclosure. If a payment or other

mortgage banker in compliance with §56.205 of this title (relating to

transfer described by this subsection occurs after closing, a rebuttable

Mortgage Call Reports), applicable to mortgage companies licensed by

presumption exists that the payment or transfer is derived from the orig-

SML, and §57.205 of this title (relating to Mortgage Call Reports), ap-

inator's fees for residential mortgage loan origination services and con-

plicable to mortgage bankers registered with SML.

stitutes an improper sharing or splitting of fees with the mortgage appli-
cant. The rebuttable presumption may only be overcome by clear and
convincing evidence established by the originator that the payment or
transfer is instead derived from fees for real estate brokerage or sales
agent services. A violation of this subsection is deemed to constitute
improper dealings for purposes of Finance Code §157.024(a)(3) and
unfair practices for purposes of Finance Code §180.153(2).

(e) Education Fraud. The following conduct in connection
with the pre-licensing education or examination, or continuing educa-
tion required by §55.108 of this title (relating to Required Education)
constitutes a false or deceptive statement or representation for purposes
of Finance Code §180.153(11) and a false statement or omission of ma-
terial fact for purposes of Finance Code §180.153(12):

(1) claiming credit for a pre-licensing education course,
pre-licensing examination, or continuing education course the individ-
ual did not take; or

(2) taking a pre-licensing education course, pre-licensing
examination, or continuing education course on behalf of another indi-
vidual.

§55.203.  Advertising.

An originator sponsored by a mortgage company licensed by SML
must comply with the advertising requirements in §56.203 of this ti-
tle (relating to Advertising). An originator sponsored by a mortgage
banker registered with SML must comply with the advertising require-
ments in §57.203 of this title (relating to Advertising).

§55.204.  Books and Records.

An originator sponsored by a mortgage company licensed by SML
must comply with the books and records requirements in §56.204 of
this title (relating to Books and Records). An originator sponsored by
a mortgage banker registered with SML must comply with the books
and records requirements in §57.204 of this title (relating to Books and
Records). An originator fulfills the requirements of §56.204 of this
title and §57.204 of this title, as applicable, if his or her sponsoring
mortgage company or mortgage banker maintains the required books
and records on behalf of the originator. An originator must work dili-
gently and cooperatively with his or her sponsoring mortgage company
or mortgage banker to ensure that the records arising from the origina-
tor's work are properly maintained by the mortgage company or mort-
gage banker sponsoring his or her license.

§55.205.  Mortgage Call Reports.

(a) Purpose. This section clarifies and establishes require-
ments related to the mortgage call reports an originator is required to
file under Finance Code §180.101.

(b) Fulfillment by Mortgage Company or Mortgage Banker.
Mortgage companies licensed by SML and mortgage bankers regis-
tered with SML are required to file mortgage call reports. An originator
is not expected to and should not attempt to file his or her own mort-
gage call reports. Instead, the originator's activity must be included in
the mortgage call reports filed by the mortgage company or mortgage
banker sponsoring the originator. An originator fulfills the require-

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403927

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER D. SUPERVISION AND
ENFORCEMENT

7 TAC §§55.300 - 55.303, 55.310, 55.311

Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).
This proposal is also made under the authority of Finance
Code §180.004(b), authorizing the commission to adopt rules
necessary to implement Finance Code Chapter 180 and as
required to carry out the intentions of the federal SAFE Act.
§8§55.300 - 55.303 are also proposed under the authority of, and
to implement, Finance Code: §§157.021, 157.0211, 157.025,
180.061(5), and 180.062. §55.310 is also proposed under
the authority of, and to implement, Finance Code: §§157.017,
157.023, 157.024, and 157.031. §55.311 is also proposed
under the authority of, and to implement, §157.017.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

§55.300.  Examinations.

(a) Purpose. This section clarifies and establishes require-
ments related to examinations of an originator conducted by SML
under Finance Code §157.021.

(b) State Examination System (SES). Examinations are con-
ducted in SES (stateexaminationsystem.org). The mortgage company
or mortgage banker sponsoring the originator must use SES to facili-
tate the examination.

(c) Examinations by Other State Agencies. SML may partici-
pate in, leverage, or accept an examination conducted by another state
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agency or regulatory authority if that state agency's or regulatory au-

§35.301. Investigations.

thority's mortgage regulation program is accredited by the Conference
of State Bank Supervisors.

(d) Notice of Examination. Except when SML determines that
giving advance notice would impair the examination, SML will give
the primary contact person of the mortgage banker or mortgage com-

(a) Purpose. This section clarifies and establishes require-
ments related to investigations of an originator conducted by SML
under Finance Code §157.021.

(b) Reasonable Cause. SML will conduct an investigation if
it has reasonable cause to do so. Reasonable cause is deemed to ex-

pany sponsoring the originator listed in NMLS or a person designated

ist if SML receives or discovers information from a source SML has

by the primary contact person advance notice of each examination.

no reason to believe is other than creditable indicating that a violation

Such notice will be sent to the primary contact person's or designated

of law more likely than not occurred that is within SML's authority to

person's mailing address or email address of record with NMLS and

take action to address. The absence of reasonable cause to initiate an

will specify the date on which SML's examiners are scheduled to begin

investigation does not constitute grounds to challenge and does not in-

the examination. Failure to receive the notice will not be grounds for

validate an action taken by SML to address a violation found during

delay or postponement of the examination. The notice will include a

the course of an investigation.

list of the documents and records that must be produced or made avail-
able to facilitate the examination.

(e) Examination Scope. Examinations will be conducted to

(c) Investigation Methods. Investigations will be conducted as
SML deems appropriate based on the relevant facts and circumstances
then known. An investigation may include:

determine compliance with Finance Code Chapters 156, 157 and 180,
and this chapter, and will specifically address whether:

(1) all persons are properly licensed and sponsored;

(2) all office locations are properly licensed or registered,
as provided by §56.206 of this title (relating to Office Locations; Re-
mote Work) and §57.206 of this title (relating to Office Locations; Re-

mote Work);
(3) all required books and records are being maintained in

accordance with §56.204 of this title (relating to Books and Records)
and §57.204 of this title (relating to Books and Records);

(4) legal and regulatory requirements applicable to the

(1) review of documentary evidence;

(2) interviews with complainants, respondents, and third
parties, and the taking of sworn written statements;

(3) obtaining information from other state or federal agen-
cies, regulatory authorities, or self-regulatory organizations;

(4) requiring complainants or respondents to provide ex-
planatory, clarifying, or supplemental information; and

(5) other lawful investigative methods SML deems neces-
ropriate.

sary or a

§55.302.  Confidentiality of Examination, Investigation, and Inspec-

originator and the mortgage banker or mortgage company sponsoring

tion Information.

the originator are being properly followed (including, but not limited
to, the requirements described in §55.202(b)(2) of this title (relating

(a) Purpose. This section clarifies and establishes require-
ments related to the confidentiality of information obtained by SML

to Fraudulent, Misleading, or Deceptive Practices and Improper

during an examination, investigation, or inspection, as provided by

Dealings); and

(5) other matters as SML and its examiners deem necessary
or advisable to carry out the purposes of Finance Code Chapters 156,

Finance Code §157.021.

(b) Confidential Information. All information obtained by
SML during an examination, investigation, or inspection is confiden-

157, and 180.

(f) Loan Sample. The examiners will review a sample of resi-
dential mortgage loan files identified by the examiners from the mort-
gage transaction log required by §56.204(c)(1) or (d)(1) of this title,
applicable to mortgage companies licensed by SML, or §57.204(c)(1)
or (d)(1) of this title, applicable to mortgage bankers registered with

tial and cannot be released except as required or expressly permitted
by law. The Finance Commission of Texas and the Commissioner
have determined that the following information is confidential under
Finance Code §156.301 (list is not exhaustive):

(1) any documents, data, data compilations, work papers,
notes, memoranda, summaries, recordings, or other information, in

SML. The examiner may expand the number of files to be reviewed if,

whatever form or medium, obtained, compiled, or created during an

in his or her discretion, conditions warrant.

(g) Failure to Cooperate; Disciplinary Action. Failure by an
originator to cooperate with the examination or failure to grant the ex-

examination, investigation, or inspection;

(2) information that is derived from or is the product of the
confidential information described by paragraph (1) of this subsection,

aminers access to books, records, documents, operations, and facilities

including any reports or other information chronicling or summarizing

may result in disciplinary action including, but not limited to, imposi-

the results, conclusions, or other findings of an examination, investiga-

tion of an administrative penalty.

(h) Reimbursement for Costs. The examiners may require an
originator, at his or her own cost, to make copies of loan files or such
other books and records as the examiners deem appropriate for the
preparation of or inclusion in the examination report. When the exam-
iners must travel outside of Texas to conduct an examination of an orig-
inator because the required records are maintained at a location outside
of Texas, SML will require reimbursement for the actual costs incurred
in connection with such travel including, but not limited to, transporta-
tion, lodging, meals, communications, courier service and any other

tion, or inspection, including assertions of any violations, deficiencies,
or issues identified, or any directives, mandates, or recommendations
for action by the regulated entity to address, correct, or remediate the
violations, deficiencies, issues, or other findings identified during the
examination, investigation, or inspection; including, but not limited to,
any corrective or remedial action directed by SML or taken by the orig-
inator entity under §55.303 of this title (relating to Corrective Action);
and

(3) information that is derived from or is the product of the
confidential information described by paragraphs (1) and (2) of this

reasonably related costs. Any such costs will be assessed against the

subsection, including any communications, documentary evidence, or

originator in NMLS and must be paid in NMLS.

other information concerning the regulated entity's compliance with
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any directives, mandates, or recommendations for action by the mort-
gage company and any corrective or remedial action taken by the regu-

(a) Purpose. Finance Code Chapter 157 provides that certain
decisions of the Commissioner adverse to an originator or other in-

lated entity to address, correct, or remediate the violations, deficiencies,

dividual may be appealed and offers the opportunity for an adjudica-

issues, or other findings identified during the examination, investiga-

tive hearing to challenge the decision. This section establishes various

tion, or inspection.

(c) Loss of Confidentiality. Subsection (b) of this section
notwithstanding, information described by that subsection is not
confidential to the extent the information becomes publicly available
in a disciplinary or enforcement action that is a contested case (i.e.,
information made part of the administrative record during an adju-
dicative hearing that is open to the public).

§55.303.

Corrective Action.

(a) Corrective Action, Generally; Purpose. During an exam-
ination, investigation, or inspection, SML may determine that viola-
tions, deficiencies, or compliance issues (collectively, violations) oc-
curred. Within the confidential environment of the examination, inves-
tigation, or inspection, SML may direct the originator to voluntarily
take corrective action to address the violations identified during the
examination, investigation, or inspection. This section clarifies and es-
tablishes requirements related to such corrective action.

(b) Internal Reviews. If SML determines during an examina-
tion, investigation, or inspection that a violation may be systemic, SML
may direct the originator to conduct his or her own review to self-iden-
tify any other violations, compile information concerning such viola-
tions, and report his or her findings to SML. SML may direct the orig-
inator to take corrective action for any violations identified

(c) Refunds to Consumers. SML may direct the originator to
make refunds to consumers affected by the violation. Any refund must
comply with this subsection. The Commissioner, in his or her sole
discretion, may waive or modify the requirements of this subsection to
achieve appropriate, practical, and workable results. A refund must be
made by one of the following methods:

(1) Certified Funds. The refund may be made by certified
funds (cashier's check or money order) sent to the mortgage applicant at
his or her last known address. The originator must use reasonable dili-
gence to determine the last known address of the mortgage applicant.
The payment must be sent in a manner that includes tracking informa-
tion and confirmation of delivery (e.g., certified mail return receipt re-
quested, or commercial delivery service with tracking). The originator
must capture and maintain records evidencing the payment, including
a copy of the payment instrument, any correspondence accompanying
the payment, tracking information, and delivery confirmation; or

(2) Wire Transfer or ACH. The refund may be made by
wire transfer or automated clearing house (ACH) payment to the mort-
gage applicant's verified bank account. The originator must capture
and maintain records evidencing the payment, including any transac-
tion receipt, confirmation page, or similar, reflecting:

(A) name of the sender and any relevant contact infor-

mation,;

(B) sender's bank information (institution, routing num-
ber, and account number);

(C) name of the recipient and any relevant contact in-

formation;

(D) recipient's bank information (routing number and

deadlines by which an originator or other individual must appeal the
decision before it becomes final and non-appealable.

(b) The following appeal deadlines apply:

(1) License Denials. A license denial under Finance Code
§157.017 must be appealed within 10 days after the date notice of the
Commissioner's decision is received by the individual seeking the li-
cense.

(2) Order of Suspension for Violation of Final Order. An
order of suspension issued by the Commissioner under Finance Code
§157.024(h) must be appealed within 15 days after the date the order
is issued.

(3) Notice of Suspension for Criminal Offense Involving
Fraud, Theft, or Dishonesty. A notice of suspension issued under Fi-
nance Code §157.024(k) must be appealed within 15 days after the date
the notice is issued.

(4) Notice of Disciplinary Action. A notice of disciplinary
action issued under Finance Code §§ 157.023(a), 157.024(a), or
157.024(b) must be appealed within 30 days after the date the notice
is issued.

(5) Order for Disciplinary Action (Order to Take Affirma-
tive Action or Order to Cease and Desist). An order of the Commis-
sioner issued under Finance Code §157.024(c) or §157.031(b) must be
appealed within 30 days after the date the order is issued. This deadline
does not apply to an order for disciplinary action issued by the Commis-
sioner under Finance Code §§ 157.023(a), 157.024(a), or 157.024(b)
that was preceded by notice issued under paragraph (4) of this subsec-
tion.

(6) Other Deadlines. Any appeal not otherwise addressed
by this section must be made within 30 days after the date the notice or
order is issued.

(¢) Requests for Appeal. An appeal must be made in writing
and received by SML on or before the appeal deadline. An appeal may
be sent by mail (Attn: Legal Division, 2601 N. Lamar Blvd., Suite 201,
Austin, Texas 78705) or by email (enforcement@sml.texas.gov).

(d) Effect of Not Appealing. An originator or other individual
who does not timely appeal the Commissioner's decision is deemed to
have irrevocably waived any right he or she had to challenge the deci-
sion or request an adjudicative hearing on the decision and is deemed
not to have exhausted all administrative remedies available to him or
her for purposes of judicial review of the Commissioner's decision un-
der Government Code §2001.171. The failure to appeal an order of the
Commissioner results in the order becoming final and non-appealable.
The failure to appeal a notice of the Commissioner's decision means
the Commissioner can issue a final, non-appealable order at any time
without further notice or opportunity for a hearing to the originator.

§55.311.

Hearings.

(a) Hearings, Generally. Adjudicative hearings conducted un-
der Finance Code Chapters 157 and 180 are governed by the rules in
Chapter 9 of this title (concerning Rules of Procedure for Contested
Hearings, Appeals, and Rulemakings). Contested cases referred to the

account number); and

(E) the transaction reference number or confirmation

code.

§55.310. Appeals.

State Office of Administrative Hearings (SOAH) are also governed by
SOAH's rules in 1 TAC Chapter 155 (concerning Rules of Procedure).
All hearings are held in Austin, Texas. Any appeal for judicial review
under Government Code §2001.171 must be brought in a district court
in Travis County, Texas.
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(b) Hearing Costs for License Denials. Hearing costs assessed
against an individual under Finance Code §157.017(f) include:

(1) filing fees;

(2) the costs of a court reporter;

(3) the costs of the administrative law judge (ALJ) or hear-
ings officer presiding over the hearing;

(4) the expense of SML's staff to prepare for and attend the
hearing or any ancillary proceedings (i.e., the hearing of motions, status
conferences, etc.), and any related travel expenses;

(5) the cost of any outside counsel retained to represent
SML; and

(6) the cost of any expert witness retained by SML.

(c) Determination of Hearing Costs for License Denials. Un-
less the ALJ makes more specific findings of fact or conclusions of law
concerning the hearing costs described by subsection (b)(3) of this sec-
tion, such costs are deemed to be $500. Hearing costs described by
subsection (b)(4) of this section are measured based on the diversion
of productivity of such staff away from their typical duties and toward
the hearings process and are calculated by multiplying the number of
hours spent by each staff member in furtherance of the hearings process
(measured in increments of 1/10 of an hour) by their current hourly
compensation rate. The Commissioner may rely on affidavit testimony
of such staff members to make appropriate findings of fact and con-
clusions of law concerning the hearing costs described by subsection
(b)(4) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403928

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 56. RESIDENTIAL MORTGAGE
LOAN COMPANIES

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses new rules in 7 TAC Chapter 56: §§56.1 - 56.6, 56.100 -
56.108, 56.200 - 56.206, 56.210, 56.300 - 56.304, 56.310, and
56.311 (proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 80, Residential Mort-
gage Loan Companies, affect residential mortgage loan com-
panies (mortgage companies) licensed by SML under Finance
Code Chapter 156 (Chapter 156).

Changes Concerning the Reorganization (Relocation) of Mort-
gage Company Rules from Chapter 80 to Chapter 56

SML has determined it should reorganize its rules concerning
mortgage companies by relocating the rules to Chapter 56, a
vacant chapter. The proposed rules, if adopted, would effectuate
this change.

Changes Concerning General Provisions (Subchapter A)

The proposed rules: in §56.2, Definitions, adopt new defini-
tions for "E-Sign Act," "engage in or conduct the business of
a mortgage company," "making a residential mortgage loan,"
"mortgage banker," "SML," "State Examination System," "trigger
lead," "UETA," "wrap lender," and "wrap mortgage loan" while
eliminating definitions for "Commissioner's designee," and
"Department”; in §56.3, Formatting Requirements for Notices,
adopt formatting requirements for the various disclosures a
mortgage company is required to make; in §56.4, Electronic
Delivery and Signature of Notices, clarify that any notice or
disclosure made by a mortgage company may be delivered and
signed electronically; and, in §56.5, Computation of Time, clarify
how time periods measured in calendar days are computed.

Changes Concerning Licensing Requirements (§56.100)

The proposed rules, in §56.100, Licensing Requirements, clar-
ify when a mortgage company license is required. §56.100(c)
clarifies, among other things, the requirements of Finance Code
§156.202(a-1)(3), which provides that an "owner of residential
real estate who in any 12-consecutive month period makes no
more than three residential mortgage loans to purchasers of the
property for all or part of the purchase price of the residential
real estate against which the mortgage is secured" (emphasis
added) is exempt from the requirement to be licensed by SML
as a mortgage company under Chapter 156 (meaning, a per-
son who acts as the lender and makes more than three such
loans is not exempt and must be licensed). In response to an
early precomment draft of the rules published on SML's website,
SML received an informal comment from the Texas Land De-
velopers Association (TLDA) asserting that proposed §56.100(c)
seeks to impose licensing requirements on certain seller-finance
mortgage lenders selling residential real estate (seller-finance
lenders) currently operating under the belief that a mortgage
company license is not required if the seller-finance lender se-
cures the services of an entity licensed or registered by SML to
provide residential mortgage loan origination services in making
the loan, and that lender does not actually originate the mortgage
loan. According to TLDA, this belief has its origins in informal
guidance posted on SML's website as late as 2016 in the form
of an answer to a "frequently asked question," as follows: "Q:
May an individual or entity owner finance more than five proper-
ties within a 12 month period without being licensed if they use
a licensed RMLO to facilitate the transaction?; A: Yes, assuming
that they only act as the lender in the transaction and do not take
an application or negotiate rate and terms with potential borrow-
ers" (at that time, the statutory threshold for exempt transactions
was five). However the licensing requirements referenced by
§56.100(c) are imposed by Finance Code §156.202(a-1)(3), not
the proposed rules, and the statute plainly states a mortgage
company license is required for a person that makes (as the
lender) more than the number of exempt transactions allowed
under the statute. Proposed §56.100(c), if adopted, would clar-
ify the statutory requirements of Finance Code §156.202(a-1)(3)
and dispel the belief that a license is not required under the cir-
cumstances described above. Given the apparent pervasive-
ness of this belief, SML is contemplating a delayed effective date
of January 2026 for proposed §56.100, to provide time for indus-
try to move toward compliance and allow the Texas Legislature
to consider this issue during the 89th legislative session. SML
welcomes comments to the proposal in this regard.

Other Changes Concerning Licensing (Subchapter B)
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The proposed rules: in §56.102, Fees, clarify that the license
fee charged by SML is exclusive of fees charged by the Na-
tionwide Multistate Licensing System (NMLS), and clarify that
an insufficient funds fee under Finance Code §156.203(e) may
be charged if the mortgage company makes a payment to SML
by automated clearing house and that payment fails; in §56.103,
Renewal of the License, clarify that a license approved with a
pending deficiency is a conditional license and requires the mort-
gage company to resolve the deficiency within 30 days after
the date the license is approved, and clarify that, if a license
is not renewed within the reinstatement period provided by Fi-
nance Code §156.2081, a person must apply for a new license;
in §56.104, NMLS License Records; Notices Sent to the Mort-
gage Company, change the contact person in NMLS to whom
notices are sent from the contact person under "ldentifying Infor-
mation" to the contact person designated as the "Primary Com-
pany Contact" under "Contact Employee"; in §56.105, Condi-
tional License, clarify the terms and conditions under which a
conditional license may be granted; in §56.106, Surrender of the
License, clarify circumstances under which SML may not grant
a request made by the mortgage company to surrender its li-
cense; in §56.107, Sponsorship of the Originator; Responsibil-
ity for Originator's Actions, provide that a mortgage company
license will revert to inactive status if the mortgage company
fails to maintain a sponsored individual residential mortgage loan
originator; and, in §56.108, Qualified Individual, establish a re-
quirement that the contact information for the Qualified Individual
for the mortgage company must match the principal address of
the mortgage company in NMLS.

Changes Concerning Books and Records (§56.204)

Pursuant to Finance Code §156.301(a), SML may conduct
inspections (examinations) of a mortgage company or an
individual residential mortgage loan originator (originator)
sponsored by a mortgage company (sponsored originator) to
determine compliance with the requirements of Chapter 156 and
the rules adopted thereunder. Examinations include inspection
of the mortgage company's or sponsored originator's "books,
records, documents, operations, and facilities . . . and access
to any documents required under rules adopted under [Chapter
156]" (Finance Code §156.301(a)). Pursuant to Finance Code
§156.301(b), SML, upon receipt of a signed, written complaint
against a mortgage company "shall investigate the actions and
records" of the mortgage company or its sponsored originator.
Pursuant to Finance Code §156.301(e), the commission "by rule
shall . . . determine the information and records to which [SML]
may demand access during an inspection or an investigation."
Pursuant to Finance Code §156.102(c), the commission may
"adopt rules regarding books and records that a [mortgage
company] is required to keep, including the location at which the
books and records must be kept." Meanwhile, with respect to
sponsored originators, pursuant to Finance Code §157.021(a),
SML may conduct examinations of an originator to determine
compliance with Chapter 157 and the Texas SAFE Act, or the
rules adopted thereunder. Examinations include inspection of
the originator's "books, records, documents, operations, and fa-
cilities" (Finance Code §157.021(a)). Pursuant to Finance Code
§157.021(b), SML, upon receipt of a signed written complaint
against an originator, "shall investigate the actions and records"
of the originator. Pursuant to Finance Code §157.021(e), the
commission "by rule shall . determine the information
and records [of the originator] to which [SML] may demand
access during an inspection or an investigation." Pursuant to
Finance Code §157.02015(b), the commission "may adopt rules

regarding books and records that [an originator] is required to
keep, including the location at which the books and records
must be kept." The proposed rules, in §56.204, Books and
Records: clarify that a mortgage company must maintain books
and records on behalf of its sponsored originators; expand
existing requirements by establishing additional data points for
the mortgage transaction log a mortgage company is required
to maintain under existing rules; establish a requirement for a
mortgage company to maintain books and records concerning
home equity line of credit transactions; establish a requirement
for a mortgage company to maintain records relating to home
equity loans; establish a requirement for a mortgage company
to maintain a loan processing and underwriting log to track loan
processing and underwriting services the mortgage company
provides; establish recordkeeping requirements for correc-
tive action taken by the mortgage company under proposed
§56.304; and establish recordkeeping requirements for the
handling of unclaimed funds of the consumer under proposed
§56.305. The records and information a mortgage company
is required to maintain under proposed §56.204 are required
by other state and federal law or otherwise generated in the
ordinary course of doing business. The proposed rules merely
require that the mortgage company capture and maintain the
records or information, including transposing certain information
to the transaction logs required by the rule. Applicable state
and federal law a mortgage company is required to comply
with and that triggers the maintenance of the records and
information includes, but not limited to: Article XVI, Section 50,
Texas Constitution; Finance Code Chapter 156; Finance Code
Chapter 159; Finance Code Chapter 343; the federal Consumer
Credit Protection Act, Truth in Lending Act (15 U.S.C. §1601 et
seq.) and Regulation Z (12 C.F.R. §1026.1 et seq.); the federal
Real Estate Settlement Procedures Act (12 U.S.C. §2601 et
seq.) and Regulation X (12 C.F.R. §1024.1 et seq.); the federal
Equal Credit Opportunity Act (15 U.S.C. §1691 et seq.) and
Regulation B (12 C.F.R. §1002.1 et seq.); the federal Fair Credit
Reporting Act (15 U.S.C. §1681 et seq.) and Regulation V (12
C.F.R. §1022.1 et seq.); the federal Gramm-Leach-Bliley Act
(15 U.S.C. §6801 et seq.), Regulation P (12 C.F.R. §1016.1
et seq.), and the Federal Trade Commission's (FTC) Privacy
of Consumer Financial Information Rules (16 C.F.R. §313.1 et
seq.); the FTC's Standards for Safeguarding Customer Infor-
mation Rule (16 C.F.R. §314.1 et seq.); the federal Secure and
Fair Enforcement for Mortgage Licensing Act (12 U.S.C. §5101
et seq.) and Regulation H (12 C.F.R. §1008.1 et seq.); and
Regulation N (Mortgage Acts and Practices-Advertising (MAP
Rule)); 12 C.F.R. §1014.1 et seq.).

Changes Concerning Reportable Incidents (§56.210)

The mortgage industry in recent years, like many other indus-
tries, has experienced increasing operational risks to cybersecu-
rity posed by threat actors, including third-party service providers
subject to such risks. SML has found that, in many instances,
regulated persons do not self-report incidents that pose a threat
to operations, and SML only learns of the incident through con-
sumer complaints filed with SML, or through media reports, leav-
ing SML in a poor position to mount a regulatory response. The
proposed rules in §56.210, Reportable Incidents, establish re-
quirements for a mortgage company to report certain informa-
tion to SML when the mortgage company experiences a "secu-
rity event" or a "catastrophic event." A "security event" is defined
by the rule to mean "an event resulting in unauthorized access
to, or disruption or misuse of, an information system, informa-
tion stored on such information system, or customer information
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held in physical form." A "catastrophic event" is defined by the
rule to mean "an event, other than a security event, that is un-
foreseen and results in extraordinary levels of damage or dis-
ruption to operations." For an event to be reportable under the
rule, it must present "a material risk, financial or otherwise, to
a mortgage company's operations or its customers." SML as-
serts such information is necessary to facilitate SML's examina-
tion authority described in the Changes Concerning Books and
Records (§56.204) section above. Under federal law, pursuant
to the Federal Trade Commission's (FTC) Standards for Safe-
guarding Customer Information rules (16 C.F.R. §314.1, et seq.),
a mortgage company must "develop, implement, and maintain a
comprehensive information security program" to safeguard cus-
tomer information (16 C.F.R. §314.3(a)), and must, among other
things: conduct periodic risk assessments of the information
system; design and implement safeguards to control risks to
the integrity of the information system (including data encryp-
tion and controlling access); regularly test or monitor the effec-
tiveness of the safeguards; implement policies and procedures
and internal controls to ensure personnel can execute the infor-
mation security program; oversee service providers to ensure
compliance with the information security program; continuously
evaluate and adjust the information security program; establish
a written incident response plan designed to promptly respond
to, and recover from, any security event materially affecting the
confidentiality, integrity, or availability of customer information;
and, in the event of a breach involving the information of 500 or
more consumers, report certain information to the FTC concern-
ing the nature and extent of the breach. Meanwhile, pursuant to
Business and Commerce Code §521.052, a mortgage company
"shall implement and maintain reasonable procedures, including
taking any appropriate corrective action, to protect from unlaw-
ful use or disclosure any sensitive personal information collected
or maintained by the business in the regular course of busi-
ness." Pursuant to Business and Commerce Code §521.053(i),
for a breach involving the information of 250 or more Texas con-
sumers, a mortgage company must report certain information to
the attorney general. Considering the foregoing, the existing re-
quirements of state and federal law already require a mortgage
company to maintain the information required to be reported to
SML under proposed §56.210 in the event of a security event.
Moreover, a report made to the FTC or to the attorney general
described above generally satisfies the requirements of the rule,
other than the requirement to provide a "root cause analysis"
concerning the "results or findings of an audit or investigation
to determine the origin or root cause of security event, identify
strategic measures to effectively contain and limit the impact of a
security event, and to prevent a future security event"; however,
SML asserts that a root cause analysis is subsumed under the
existing requirements of state and federal law related to security
events, as described above, in order to meaningfully comply with
such requirements.

Other Changes Concerning Duties and Responsibilities (Sub-
chapter C)

The proposed rules: in §56.200, Required Disclosures, remove
the requirement that the disclosure to consumers required by
Finance Code §156.004(a) or §157.0021(a) be signed by the in-
dividual residential mortgage loan originator and the mortgage
applicant, remove the requirement that a mortgage company
make the disclosure on social media sites, and establish the re-
quirement for a mortgage company to disclose its website ad-
dress on all correspondence sent to the mortgage applicant; in
§56.201, Conditional Pre-Qualification and Conditional Approval

Letters, establish the requirement that a conditional pre-qualifi-
cation letter or conditional approval letter be issued by an indi-
vidual residential mortgage loan originator acting on behalf of
the mortgage company; in §56.202, Fraudulent, Misleading, or
Deceptive Practices and Improper Dealings, clarify that a mort-
gage company commits a violation if the mortgage company
knowingly misrepresents the lien position of a residential mort-
gage loan, create requirements concerning the use of trigger
leads, clarify that a mortgage company commits a violation if
the originator solicits a consumer on the federal do-not-call reg-
istry, clarify that a mortgage company commits a violation if the
mortgage company issues a conditional pre-qualification letter or
conditional approval letter that is inaccurate, erroneous, or neg-
ligently-issued, and clarify that a mortgage company commits a
violation if the mortgage company engages in business when its
license is inactive; in §56.203, Advertising, establish the require-
ment for a mortgage company to state its website address when
making an advertisement, and establish requirements for the use
of team names by a mortgage company; in §56.205, Mortgage
Call Reports, clarify the required components of the mortgage
call report, and clarify that mortgage call reports must be com-
plete and accurate when filed.

Changes Concerning Supervision and Enforcement (Subchap-
ter D)

The proposed rules: in §56.300, Examinations, provide that ex-
aminations are conducted using the State Examination System,
and that SML may participate in, leverage, or accept an ex-
amination conducted by another state agency or regulatory au-
thority; in §56.302, Confidentiality of Examination, Investigation,
and Inspection Information, clarify the confidentiality of informa-
tion arising from an examination, investigation, or inspection by
SML; in §56.303, Corrective Action, clarify when SML may di-
rect a mortgage company to take corrective action, and creating
requirements for refunds made to consumers; in §56.304, es-
tablish requirements concerning the mortgage company's han-
dling of unclaimed funds of the consumer, including requiring
the maintenance of a log to track the handling of such funds; in
§56.310, Appeals, establish various deadlines by which a mort-
gage company or other person subject to an enforcement action
must appeal; and, in §56.311, Hearings, clarify how hearing as-
sessed against a person under Finance Code §156.209(f) are
calculated.

Other Modernization and Update Changes

The proposed rules, if adopted, would make changes to mod-
ernize and update the rules, including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect,
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
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Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect, the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing mortgage companies to be easier to find by members
of the public; and, to better protect members of the public who
are consumers seeking a residential mortgage loan from a mort-
gage company licensed by SML.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (di-
rect costs). However, SML includes a note concerning certain
potential costs other than direct costs (indirect costs). SML in-
corporates by reference the Changes Concerning Licensing Re-
quirements (§56.100) section above as if fully set forth herein.
Some seller-finance lenders may seek licensure as a result of
the statutory clarification made in the proposed §56.100, and, if
so0, would incur costs related to acquiring and maintaining the li-
cense (licensing costs) and costs related to ensuring compliance
with Chapter 156 (compliance costs). However, these costs are
indirect because the statute, not the proposed rules, imposes li-
censing requirements and such costs. The precise number of
seller-finance lenders operating in Texas is indeterminate, as is
the number of seller-finance lenders doing more than the statu-
tory number of exempt transactions. TLDA estimates that per-
haps as many as 5,000 - 10,000 seller-finance lenders will seek
licensure as a mortgage company as a result of the statutory
clarification in proposed §56.100. According to data from the
Texas Comptroller of Public Accounts (Comptroller), there are
approximately 2,626 Texas businesses operating in non-depos-
itory credit intermediation (NAICS Code 5222; a category that
includes real estate credit (NAICS Code 522292; businesses
offering credit secured by real estate)), among other types of
lending by non-depository institutions). According to data from
the U.S. Census Bureau, there are 1,640 Texas businesses op-
erating in non-depository intermediation and 484 operating in
real estate credit. (Given that the Comptroller and U.S. Cen-
sus Bureau figures include businesses other than seller-finance
lenders, and also include seller-finance lenders doing loans be-
low the statutory number of exempt transactions and those al-
ready licensed, these figures are presumed to be higher than
the actual figure that would seek licensure.) According to infor-
mation made publicly available by Advanced Seller Data Ser-
vices, an organization that facilitates the buying and selling of
seller-finance loans on the secondary market and aggregates
data concerning seller-finance loan activity, in 2022, there were
83,647 seller-finance loans made nationwide, with 20,922 made
in Texas (25% of loan volume). According to that same indus-
try source, 85% of seller-finance lenders nationwide made one
loan in 12 months (below the statutory number of exempt trans-
actions), 8% made two or three loans in that time (at or below the

statutory number of exempt transactions), and 7% made four or
more loans in that time (above the statutory number of exempt
transactions). Assuming the percentage breakdown of seller-fi-
nance lenders making four or more loans (7%) is representative
of loans made in Texas, of the 20,922 loans made in Texas, 1,465
loans were made by seller-finance lenders making four or more
loans. Assuming further that such loan volume was by seller-fi-
nance lenders making only four loans (which has the tendency
to create a maximal value of participant lenders), approximately
367 seller-finance lenders were required to be licensed in 2022.
According to that same industry source, of the seller-finance
loans made nationwide in 2022, 63% were residential, 16% were
commercial, 17% were for unimproved land, and 4% were cate-
gorized as unknown. Assuming all transactions other than com-
mercial transactions (84%) were residential (which has the ten-
dency to create a maximal value of residential transactions; pur-
suant to Finance Code §156.002(15), residential real estate in-
cludes unimproved land on which a dwelling is intended to be
constructed), and assuming further that the percentage break-
down of loan categories is representative of seller-finance loans
made in Texas, the total loan volume of residential seller-finance
loans in Texas in 2022 was approximately 17,575. Applying the
same percentage breakdown of seller-finance lenders making
four or more loans discussed above (7%) means that 1,231 of
that loan volume was by seller-finance lenders making four or
more loans, and that approximately 308 seller-finance lenders
were required to be licensed in 2022. Beginning November 1,
2024, and at the time the proposed rules might be adopted, the
fee charged by SML for an initial mortgage company license will
be $325, and the renewal fee will be $275. The Nationwide Mul-
tistate Licensing System (NMLS) also charges a fee of $100 to
process the license application. The license must be renewed
annually. This would result in licensing costs of $425 in the first
year, and $375 for each year thereafter, or a total licensing cost
of $1,925 per person for the first five years the proposed rules
are in effect. Using the $1,925 per person cost figure and apply-
ing it to the potential number of seller-finance lenders in Texas
described above results in the following potential licensing costs:
using the TLDA figures, $9.6m - $19.2m over the first five years,
or an average of $1.9m - $3.8m per year; using the Comptrol-
ler figure, $5m over the first five years, or an average of $1m
per year; using the U.S. Census figures, $931,700 - $3.1m, or
an average of $186,340 - $631,400 per year; and using the Ad-
vanced Seller Data Services figures, $592,900 - $706,475, or
an average of $118,580 - $141,295 per year. A mortgage com-
pany must appoint at least one individual to serve as its "qual-
ifying individual" (qualified individual) for purposes of Finance
Code §156.002(10-b) and §156.201(c). The qualified individual
serves as a personal representative for the mortgage company
and is responsible for violations of law by the mortgage com-
pany or its originators. The qualified individual must be licensed
by SML as an originator and licensure of the originator has its
own attendant licensing costs. Beginning November 1, 2024,
and at the time the proposed rules might be adopted, the fee
charged by SML for an initial originator license will be $125, plus
a $25 sponsorship fee, and a $20 recovery fund fee required
by Finance Code §156.502(a) (a total of $170). The fee to re-
new the license will be $90. NMLS also charges a fee of $30 to
process the license application. The license must be renewed
annually. This would result in licensing costs of $200 in the first
year, and $120 per year thereafter, or a total licensing cost of
$680 per person for the first five years the proposed rules are
in effect. However, these costs are borne by the individual orig-
inator, not the person seeking the mortgage company license.
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The mortgage company may choose to absorb these licensing
costs as a part of the compensation package it offers the qual-
ified individual, but that is at the election of the mortgage com-
pany, and such costs are therefore indirect costs. Regardless,
using the $680 per person cost figure and applying it to the po-
tential number of seller-finance lenders in Texas that may seek
licensure, as described above, results in the following poten-
tial licensing costs relating to the originator who is the qualified
individual for the mortgage company: using the TLDA figures,
$3.4m - $6.8m, or an average of $680,000 - 1.3m per year; us-
ing the Comptroller figure, $1.7m, or an average of $357,136 per
year; using the U.S. Census Bureau figure, $329,120 - $1.1m,
or an average of $65,824 - $223,040 per year; using the Ad-
vance Seller Data Services figures, $209,440 - $249,560, or an
average of $41,888 - $49,912 per year. A mortgage company
may appoint a W-2 employee as its qualified individual or may
contract with a third-party as an independent contractor to do so.
The eligibility requirements for obtaining an originator license are
not particularly onerous (23 hours pre-licensing education, pas-
sage of a pre-licensing examination, and an acceptable credit
and criminal background), and a mortgage company could rea-
sonably be expected to assign such duties to an existing em-
ployee after an initial, one-time cost of approximately $761.25
(consisting of pre-licensing education fees ($600), pre-licensing
examination fees ($110), credit check ($15) and criminal back-
ground check ($36.25)), exclusive of the originator license fees
described above. According to data from the U.S. Bureau of
Labor Statistics, a loan officer working in non-depository credit
intermediation in May 2023 had the following wage attributes:
annual median wage, $62,210; annual mean wage, $80,010;
annual 10th percentile wage, $31,380; annual 25th percentile
wage, $39,920; annual 75th percentile wage, $98,180; and an-
nual 90th percentile wage: $133,250. Meanwhile, a loan offi-
cer working in credit intermediation and related activities (NAICS
Codes 5221 and 5223; a category that includes mortgage and
nonmortgage loan brokers (NAICS Code 522310) had the fol-
lowing wage attributes: annual median wage, $84,230; annual
mean wage, $72,690; annual 10th percentile wage, $40,630;
annual 25th percentile wage, $51,550; annual 75th percentile
wage, $99,910; 90th percentile wage, $136,440. Using the fore-
going annual median wages, a seller-finance lender seeking li-
censure that hires a new employee to serve as qualified indi-
vidual might reasonably be expected to incur a cost of between
$62,210 - $84,230 in wages paid to that individual. Applying
the higher figure ($84,230) to the potential number of seller-fi-
nance lenders in Texas that may seek licensure results in the
following costs per year relating to employment wages of the
qualified individual hired as a full time W-2 employee: using the
TLDA figures, $421.1m - $842.3m, or an average of $84.2m -
$168.4m per year; using the Comptroller figure, $221.1m, or
$44.2m per year; using the U.S. Census Bureau figures, $40.7m
- 138.1m, or $8.1m - $27.6m; using the Advanced Seller Data
Services figures, $25.9m - $30.9m, or $5.1m - $6.1m per year.
In a related rule proposal published elsewhere in this issue of the
Texas Register concerning rules applicable to originators (see
proposed new rules in 7 TAC Chapter 55), the rules provide that
an originator may be sponsored by more than entity at a time,
thereby allowing an originator to serve as qualified individual
for more than one entity at a time. This dynamic should have
the tendency to reduce costs for a mortgage company secur-
ing the services of an independent contractor to serve as quali-
fied individual, and also allows a seller-finance lender that may
be accustomed to securing the services of a third-party origina-
tor to continue to do so, and allow the qualified individual for

that third-party entity to also serve as qualified individual for the
seller-finance lender that may seek licensure as a result of the
statutory clarification made in proposed §56.100. Regardless of
the manner of employment, the qualified individual, in fulfilling
his or her duties, could reasonably be expected to satisfy the
other compliance costs described below. In accordance with Fi-
nance Code §156.213, a mortgage company is required to file
mortgage call reports on a periodic basis, including a statement
of financial condition. The mortgage call report is filed quarterly
in the NMLS system. The filing of mortgage call reports may
have some attendant costs; however, such costs are imposed by
statute, not the proposed rules, and are therefore indirect costs.
Seller-finance lenders that may seek licensure as a result of the
statutory clarification in proposed §56.100 claim to be exempt
from licensing requirements because they do not provide resi-
dential mortgage loan origination services but, instead, secure
the services of a third-party to do so. If these persons continue
secure the services of a third-party originator, they will not have
reportable origination activity on the mortgage call report and will
merely report this inactivity, resulting in any costs to file mortgage
call reports being insignificant. Regardless, any such costs are
subsumed within the costs to secure the services of the qualified
individual, described above. A seller-finance lender becoming
licensed as a mortgage company would be required to main-
tain books and records as provided by proposed §56.204, which
may have some attendant costs. These potential costs are dis-
cussed in this section below, concerning Changes Concerning
Books and Records (§56.204). Additionally, any such costs are
subsumed within the costs to secure the services of the qualified
individual, described above. In accordance with Finance Code
§156.301, a seller-finance lender becoming licensed as a mort-
gage company would be subject to examination by SML, which
may have some attendant costs in order for the mortgage com-
pany to facilitate the examination. However, the requirement to
submit to an examination is imposed by statute, not the proposed
rules, and any such costs are therefore indirect costs. Addition-
ally, a mortgage company that does not provide residential mort-
gage loan origination services (including a seller-finance lender
securing the services of a third-party to provide residential mort-
gage loan origination services) would not have reportable origi-
nation activity and would not be subject to regular examinations,
thereby reducing indirect costs to related to such examinations.
Regardless, any such costs are subsumed within the costs to
secure the services of the qualified individual, described above.
SML incorporates by reference the Changes Concerning Books
and Records (§56.204) section above as if fully set forth herein.
The proposed rules related to Changes Concerning Books and
Records (§56.204) establish requirements concerning the books
and records a mortgage company must maintain. The mainte-
nance of such records may have some attendant costs. How-
ever, the statutory requirements of Finance Code §156.301 di-
rect a mortgage company to maintain records sufficient to facili-
tate an inspection by the SML, not the proposed rules. Moreover,
the required records and information are already generated by
the mortgage company in complying with other state and federal
law or in the ordinary course of doing business. The proposed
rules require that a mortgage company maintain certain activity
logs (mortgage transaction log (§56.204(c)(1), loan processing
and underwriting activity log (§56.204(d), and escheatment log
(§56.204(j) and §56.304); however, the information reflected on
such logs is generated by the mortgage company in the normal
course of doing business and merely requires that the mortgage
company transpose such information to the logs. Considering
the foregoing, these potential costs are not attributable to the
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proposed rules and are indirect costs. Moreover, any such costs
are anticipated to be insignificant. SML incorporates by refer-
ence the Changes Concerning Reportable Incidents (§56.210)
section above as if fully set forth herein. The proposed rules
related to Changes Concerning Reportable Incidents (§56.210)
establish requirements for a mortgage company to report cer-
tain information when it experiences a security event or a cat-
astrophic event that materially affects its operations and may
have some attendant costs; however, the information required
to be reported is already generated by the mortgage company
in complying with other state and federal law or in the ordinary
course of doing business. Considering the foregoing, these po-
tential costs are not attributable to the proposed rules and are
indirect costs. Moreover, any such costs are anticipated to be
insignificant.

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions. The proposed rules related to Changes Concerning Li-
censing Requirements (§56.100) may result in additional per-
sons seeking licensure, as described in such section; however,
any potential growth in license population would be as a re-
sult of statutory requirements, not implementation of the pro-
posed rules, and any potential growth is anticipated to be mod-
est and can be absorbed by SML's existing staff (for purposes
of this statement, SML estimates 300 additional persons seek-
ing a mortgage company license); (3) implementation of the pro-
posed rules does not require an increase or decrease in legisla-
tive appropriations to the agency; (4) the proposed rules do not
require an increase or decrease in fees paid to the agency. The
proposed rules related to Changes Concerning Licensing Re-
quirements (§56.100) may result in additional fees paid to SML
to the extent additional persons seek licensure, as described in
such section; however, licensing requirements are imposed by
statute, not the proposed rules. The proposed rules related to
Other Changes Concerning Licensing (Subchapter B) may result
in additional fees paid to SML in connection with the insufficient
funds fee for failed automated clearing house payments sent to
SML, as discussed in such section; however, those fees may
be avoided entirely and therefore an increase in fees is not re-
quired; (5) the proposed rules do create a new regulation (rule re-
quirement). The proposed rules related to Changes Concerning
General Provisions (Subchapter A), Other Changes Concern-
ing Licensing (Subchapter B), Changes Concerning Books and
Records (§56.204), Changes Concerning Reportable Incidents
(§56.210), and Other Changes Concerning Duties and Respon-
sibilities (Subchapter C) establish various rule requirements, as
discussed in such sections; (6) the proposed rules do expand,
limit, or repeal an existing regulation (rule requirement). The pro-
posed rules related to Other Changes Concerning Duties and
Responsibilities (Subchapter C) have the effect of repealing ex-
isting rule requirements as discussed in such section; (7) the pro-
posed rules do not increase or decrease the number of individu-
als subject to the rules' applicability. The proposed rules related
to Changes Concerning Licensing Requirements (§56.100) clar-

ify existing statutory licensing requirements which may encour-
age additional persons to seek licensure; however, the licensing
requirements are imposed by statute, not the proposed rules;
and (8) the proposed rules do not positively or adversely affect
this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules that are directly attributable to the
proposed rules for purposes of the cost note required by Govern-
ment Code §2001.024(a)(5) (direct costs). As a result, prepa-
ration of an economic impact statement and a regulatory flexi-
bility analysis as provided by Government Code §2006.002 are
not required. However, SML includes in this proposal a note
concerning the potential fiscal impact of indirect costs on small
and micro-businesses and rural communities. SML incorporates
by reference the Changes Concerning Licensing Requirements
(§56.100) and Probable Economic Costs to Persons Required
to Comply with the Proposed Rules sections above as if fully set
forth herein (including in connection with the Economic Impact
Statement and Regulatory Flexibility Analysis sections below).

Economic Impact Statement

With respect to small and micro-businesses, according to data
from the Comptroller, of the 2,626 businesses operating in non-
depository credit intermediation in Texas, 2,366 (90%) may con-
stitute a small business for purposes of Government Code Chap-
ter 2006. According to the U.S. Census Bureau, of the 1,640
businesses operating in nondepository credit intermediation in
Texas, 1,247 (76%) may constitute a micro-business and 1,382
(84%) may constitute a small business for purposes of Gov-
ernment Code Chapter 2006. As such, SML assumes simi-
lar percentages of seller-finance lenders that may seek licen-
sure as a result of the statutory clarification made in proposed
§56.100 would be a small or micro-business for purposes of Gov-
ernment Code Chapter 2006. Applying the higher percentage
(90%) to the Advanced Seller Data Services figures of approxi-
mately 308 - 367 seller-finance lenders in Texas doing more than
the statutorily exempt number of transactions results in approx-
imately 278 - 331 small or micro-businesses potentially seek-
ing licensure as a result of the statutory clarification made in
proposed §56.100. Moreover, seller-finance lenders that are
land developers sometimes form separate legal entities for each
such development project, making it more likely that such person
would be a small or micro-business for purposes of Government
Code Chapter 2006. Applying the percentage above (90%) to
the indirect cost figures above results in the following cumula-
tive impact on small and micro-businesses concerning licensing
costs for the mortgage company license: using the TLDA fig-
ures, $8.6m - $17.3m over the first five years, or an average
of $1.7m - $3.4m per year; using the Comptroller figure, $4.5m
over the first five years, or an average of $909,909 per year;
using the U.S. Census figures, $838,530 - $2.8m, or an aver-
age of $167,706 - $568,260 per year; and using the Advanced
Seller Data Services figures, $533,610 - $635,827.50, or an av-
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erage of $106,722 - $127,165.50 per year. Applying that same
percentage to the potential indirect costs for the qualified individ-
ual's originator license results in the following cumulative impact
on small and-micro businesses: using the TLDA figures, $3m
- $6.1m, or $612,000 - $1.2m per year; using the Comptroller
figure, $1.6m or $321,422.40 per year; using the U.S. Census
figures, $296,208 - $1m, or $59,241.60 - $200,736 per year;
using the Advanced Seller Data Services figures, $188,496 -
$224,601, or $37,699.20 - $44,920.80 per year. Applying that
same percentage to the potential indirect costs in terms of em-
ployment wages paid to a qualified individual who is a new W2
employee results in the following cumulative impact on small and
micro-businesses: using the TLDA figures, $379m - $758m, or
an average of $75.8m - $151.6m per year; using the Comptrol-
ler figure, $199m, or an average of $39.8m per year; using the
Advanced Seller Data Services figures, $23.3m - $27.8m, or an
average of $4.6m - $5.5m per year. As discussed in the Prob-
able Economic Costs to Persons Required to Comply with the
Proposed Rules section above, the remaining indirect costs are
subsumed within the wages paid to the qualified individual who
can reasonably be expected to fulfill the duties related to com-
pliance. With respect to rural communities, the development of
unimproved land by some seller-finance lenders tends to occur
in unpopulated rural areas, or the periphery of population cen-
ters, where undeveloped, raw land is available, and restrictions
on development are minimal. As a result, SML assumes that
many seller-finance lenders that may seek licensure as a result
of the statutory clarification made in proposed §56.100 are op-
erating in rural communities and thus the potential indirect costs
may be passed on to consumers in those rural communities pur-
chasing land from a seller-financed mortgage lender that seeks
licensure as a result of the statutory clarifications made in the
proposed rules. Additionally, many rural communities for pur-
poses of Government Code Chapter 2006 do not comport with
traditional notions of what it means to be a rural community (e.g.,
Bellaire, Texas), further complicating this analysis. However,
those potential costs only impact a rural community to the ex-
tent a business is impacted and therefore the impact on rural
communities is indirect. Taking the foregoing into consideration,
SML was not able to discern a rational basis for measuring the
economic impact of the indirect costs at issue on any particular
rural community in the state or how to compare the relative im-
pact on one rural community versus another.

Regulatory Flexibility Analysis

SML considered alternative methods of achieving the objectives
of proposed §56.100 while minimizing the indirect costs on small
and micro-businesses. With respect to the licensing requirement
generally, no alternative methods reasonably exist as the licens-
ing requirements are mandated by statute, not the proposed
rules. With respect to the indirect costs concerning license fees,
SML considered varying the amount of the license fee depend-
ing on the size and complexity of the mortgage company and
its operations, including potentially on the basis of whether the
business is a small or micro-business. However, SML is re-
quired to use the NMLS system to administer the license, and
that system does not allow for multiple fee amounts within a sin-
gle license type. As a result, no alternative methods reason-
ably exist with respect to reducing licensing costs on small or
micro-businesses. With respect to the indirect costs associated
with the qualified individual, the requirement for a mortgage com-
pany to appoint a qualified individual is mandated by statute.
As a result, no alternative methods reasonably exist to elimi-
nate the requirement for the qualified individual for small and

micro-businesses. However, as discussed above, in a related
rulemaking action proposing new rules for originators in 7 TAC
Chapter 55, published elsewhere in this issue of the Texas Reg-
ister, that proposal includes a rule that has the potential to re-
duce the costs associated with the qualified individual for some
small and micro-businesses. Specifically, proposed new 7 TAC
§55.107 allows an originator to be sponsored by more than one
entity, thereby allowing a seller-finance lender that may seek
licensure as a result of the statutory clarification made in pro-
posed §56.100 to continue its practice of securing the services
of a third-party originator in a manner that includes potentially
contracting with the qualified individual for the third-party origi-
nator such that the originator is both qualified individual for the
seller-finance lender obtaining the license, and the third-party
entity providing origination services. This dynamic is anticipated
to reduce the potential indirect costs for a seller-finance lender
becoming licensed to appoint a qualified individual for the mort-
gage company. With respect to potential indirect costs associ-
ated with filing mortgage call reports, the requirement to file such
reports is mandated by statute. The NMLS system governs all
aspects of the mortgage call report, including the frequency and
deadlines by which the mortgage call report must be filed, and
its content and form. Taking the foregoing into consideration, no
alternative methods reasonably exist with respect to eliminating
or reducing such reporting. However, as discussed above, to
the extent a seller-finance lender becoming licensed continues
to secure the services of a third-party originator, that origination
data will appear on the third-party originator's call report, and
the seller-finance lender securing the services of the third-party
will merely report their inactivity, thereby limiting such indirect
costs for small and micro-businesses. Similarly, a seller-finance
lender becoming licensed that continues to secure the services
of a third-party to provide origination services is unlikely to be
regularly examined as it will not have sufficient loan production
to justify doing so. Instead, the third-party originator providing
the origination services would be subject to regular examination,
and examination of the seller-finance lender would occur only as
indicated by the examination of that third-party originator, or in
connection with complaints made by consumers. Considering
the foregoing, SML's examination processes already make ac-
commodations for small and micro-businesses that either do not
originate in volume, specialize in providing loan processing ser-
vices to originating entities, or secure the services of a third-party
to satisfy the functions of origination.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§56.1 - 56.6
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
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for the intent of or to ensure compliance with Finance Code
Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

§36.1.  Purpose and Applicability.

This chapter governs SML's administration and enforcement of Fi-
nance Code Chapter 156, the Residential Mortgage Loan Company
Licensing and Registration Act (other than Subchapters F and G), con-
cerning the licensing, registration, and operations of mortgage com-
panies, financial services companies, credit union subsidiary organi-
zations, auxiliary mortgage loan activity companies, and independent
contractor loan processor or underwriter companies (each a residential
mortgage loan company). This chapter applies to persons licensed by
SML as a residential mortgage loan company or those required to be
licensed. Pursuant to Finance Code §156.2012(d) a person registered
with SML as a financial services company is subject to the requirements
of this chapter as if the company were licensed by SML as a residential
mortgage loan company and the rules in this chapter must be construed

accordingly.
§56.2.  Definitions.

For purposes of this chapter, and in SML's administration and enforce-
ment of Finance Code Chapter 156 (other than Subchapters F and G),
the following definitions apply, unless the contest clearly indicates oth-
erwise:

(1) "Application," as used in Finance Code §156.002(14)
and paragraphs (9) and (22) of this section means a request, in any
form, for an offer (or a response to a solicitation of an offer) of resi-
dential mortgage loan terms, and the information about the mortgage
applicant that is customary or necessary in a decision on whether to
make such an offer, including, but not limited to, a mortgage appli-
cant's name, income, social security number to obtain a credit report,
property address, an estimate of the value of the real estate, or the mort-

gage loan amount.

(2) "Commissioner" means the savings and mortgage lend-
ing commissioner appointed under Finance Code Chapter 13.

(3) "Compensation" includes salaries, bonuses, commis-
sions, and any financial or similar incentive.

(4) "Control person" means an individual that directly or
indirectly exercises control over a mortgage company. Control is de-
fined by the power, directly or indirectly, to direct the management or
policies of a mortgage company, whether through ownership of secu-
rities, by contract, or otherwise. Control person includes any person
that:

(A) is a director, general partner, or executive officer;

(B) directly or indirectly has the right to vote 10% or
more of a class of a voting security or has the power to sell or direct
the sale of 10% or more of a class of voting securities;

(C) in the case of a limited liability company, is a man-
ager or managing member; or

(D) in the case of a partnership, has the right to receive
upon dissolution, or has contributed, 10% or more of the partnership's

capital assets.

(5) "Dwelling" means a residential structure that contains
one to four units and is attached to residential real estate. The term

includes an individual condominium unit, cooperative unit, or manu-
factured home, if it is used as a residence.

(6) "E-Sign Act" refers to the federal Electronic Signature
in Global and National Commerce Act (15 U.S.C. §7001 et seq.).

(7) "Engage in or conduct the business of a mortgage com-
pany" or "engage in or conduct the business of residential mortgage
loan origination," or any similar derivative or variation of those terms,
means to contract for (as provider), provide, or offer to contract for or
provide, residential mortgage loan origination services for compensa-
tion or gain or with the expectation of compensation or gain.

(8) "Making a residential mortgage loan," or any similar
derivative or variation of that term, means when a person determines
the credit decision to provide the residential mortgage loan, or the act
of funding the residential mortgage loan or transferring money to the
borrower. A person whose name appears on the loan documents as the
payee of the note is considered to have "made" the residential mortgage
loan.

(9) "Mortgage applicant" has the meaning assigned by Fi-
nance Code §156.002 and includes a person who contacts a mortgage
company or its sponsored originator in response to a solicitation to ob-
tain a residential mortgage loan, and a person who has not completed
or started completing a formal loan application on the appropriate form
(e.g., Fannie Mae's Form 1003 Uniform Residential Loan Application),
but has submitted financial information constituting an application, as
provided by paragraph (1) of this section.

(10) "Mortgage banker" has the meaning assigned by Fi-
nance Code §156.002.

(11) "Mortgage company" means, for the purposes of this
chapter, a "residential mortgage loan company" as defined by Finance

Code §156.002.

(12) "Nationwide Multistate Licensing System" or
"NMLS" has the meaning assigned by Finance Code §156.002 in
defining "Nationwide Mortgage Licensing System and Registry."

(13) "Offers or negotiates the terms of a residential mort-
gage loan," as used in Finance Code §156.002(14), means, among other
things, when an individual:

(A) arranges or assists a mortgage applicant or prospec-
tive mortgage applicant in obtaining or applying to obtain, or otherwise
secures an extension of consumer credit for another person, in connec-
tion with obtaining or applying to obtain a residential mortgage loan;

(B) presents for consideration by a mortgage applicant
or prospective mortgage applicant particular residential mortgage loan
terms (including rates, fees, and other costs); or

(C) communicates directly or indirectly with a mort-
gage applicant or prospective mortgage applicant for the purpose of
reaching a mutual understanding about particular residential mortgage
loan terms.

(14) "Originator" has the meaning assigned by Finance
Code §156.002 in defining "residential mortgage loan originator."
Paragraphs (13) and (22) of this section do not affect the applica-
bility of such statutory definition. Individuals who are specifically
excluded under such statutory definition, as provided by Finance Code
§180.002(19)(B), are excluded under this definition and for purposes
of this chapter. Persons who are exempt from licensure as provided
by Finance Code §180.003 are exempt for purposes of this chapter,
except as otherwise provided by Finance Code §180.051.

(15) "Person" has the meaning assigned by Finance Code

§180.002.
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(16) "Qualified Individual" has the meaning assigned by

inch. If Finance Code Chapter 156, or this chapter, prescribes a form

Finance Code §156.002 in defining "qualifying individual."

(17) "Residential mortgage loan" has the meaning assigned
by Finance Code §180.002 and includes new loans and renewals, ex-
tensions, modifications, and rearrangements of such loans. The term
does not include a loan secured by a structure that is suitable for oc-
cupancy as a dwelling but is used for a commercial purpose such as a
professional office, salon, or other non-residential use, and is not used
as a residence.

(18) "Residential real estate" has the meaning assigned by
Finance Code §156.002 and includes both improved or unimproved
real estate or any portion of or interest in such real estate on which a
dwelling is or will be constructed or situated.

(19) "Social media site" means any digital platform acces-
sible by a mortgage applicant or prospective mortgage applicant where
the mortgage company or sponsored originator does not typically own
the hosting platform but otherwise exerts editorial control or influence
over the content within their account, profile, or other space on the
digital platform, from which the mortgage company or sponsored orig-
inator posts commercial messages or other content designed to solicit
business.

(20) "SML" means the Department of Savings and Mort-
gage Lending.

(21) "State Examination System" or "SES" means an on-
line, digital examination system developed by the Conference of State
Bank Supervisors that securely connects regulators and regulated enti-
ties on a nationwide basis to facilitate the examination process.

(22) "Takes a residential mortgage loan application," as
used in Finance Code §156.002(14) in defining "residential mortgage
loan originator,” means when an individual receives a residential
mortgage loan application for the purpose of facilitating a decision
on whether to extend an offer of residential mortgage loan terms to
a mortgage applicant or prospective mortgage applicant, whether
the application is received directly or indirectly from the mortgage
applicant or prospective mortgage applicant, and regardless of whether
or not a particular lender has been identified or selected.

(23) "Trigger lead" means information concerning a con-
sumer's credit worthiness (consumer report) compiled by a credit re-
porting agency (consumer reporting agency), obtained in accordance
with the federal Fair Credit Reporting Act (15 U.S.C. §1681b(c)(1)(B))
that is not initiated by the consumer but, instead, is triggered by an
inquiry to a consumer reporting agency in response to an application
for credit initiated by the consumer in a separate transaction. The term
does not include a consumer report obtained by a mortgage company li-
censed by SML or a mortgage banker registered with SML in response
to an application for credit made by a consumer with that mortgage
company or mortgage banker or that is otherwise authorized by the
consumer.

(24) "UETA" refers to the Texas Uniform Electronic Trans-
actions Act, Business & Commerce Code Chapter 322.

(25) "Wrap lender" has the meaning assigned by Finance

Code §159.001.

(26) "Wrap mortgage loan" has the meaning assigned by
Finance Code §159.001.

§56.3. Formatting Requirements for Notices.

Any notice or disclosure (notice) required by Finance Code Chapter
156, or this chapter, must be easily readable. A notice is deemed to
be easily readable if it is in at least 12-point font and uses a typeface
specified by this section. A font point generally equates to 1/72 of an

for the notice, the notice must closely follow the font types used in the
form. For example, where the form uses bolded, underlined, or "all
caps" font type, the notice or disclosure must be made using those font
types. The following typefaces are deemed to be easily readable for
purposes of this section (list is not exhaustive and other typefaces may
be used; provided, the typeface is easily readable):

(1) Arial;

(2) Aptos;

(3) Calibri;

(4) Century Schoolbook;
(5) Garamond,

(6) Georgia;

(7) Lucinda Sans;

(8) Times New Roman;
(9) Trebuchet; and
10) Verdana.

§56.4.  Electronic Delivery and Signature of Notices.

Any notice or disclosure required by Finance Code Chapter 156, or
this chapter, may be provided and signed in accordance with state and
federal law governing electronic signatures and delivery of electronic
documents. The UETA and E-Sign Act include requirements for elec-
tronic signatures and delivery.

§356.5.  Computation of Time.

The calculation of any time period measured in days by Finance Code
Chapter 156, or this chapter, is made using calendar days, unless clearly
stated otherwise. In computing a period of calendar days, the first day
is excluded and the last day is included. Ifthe last day of any period is a
Saturday, Sunday, or legal holiday, the period is extended to include the
next day that is not a Saturday, Sunday, or legal holiday, unless clearly
stated otherwise.

§56.6.  Enforceability of Liens.

A violation of Finance Code Chapter 156, or this chapter, does not
render an otherwise lawfully taken lien invalid or unenforceable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403930

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535
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SUBCHAPTER B. LICENSING
7 TAC §§56.100 - 56.108
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
for the intent of or to ensure compliance with Finance Code
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Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing Act
of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). §56.100 is
also proposed under the authority of, and to implement, Finance
Code §156.201 and §156.202. §56.101 and §56.102 are also
proposed under the authority of, and to implement, Finance
Code: §156.203 and §156.208. §56.103 is also proposed under
the authority of, and to implement, Finance Code: §§156.208,
156.2081, and 156.210. §56.104 is also proposed under the au-
thority of, and to implement, Finance Code §156.211. §56.105
is also proposed under the authority of, and to implement,
Finance Code §156.210. §56.107 is also proposed under the
authority of, and to implement, Finance Code: §156.201(c) and
§156.211. §56.108 is also proposed under the authority of, and
to implement, Finance Code: §156.201(c).

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

$56.100.  Licensing Requirements.

(a) License Required. A person, unless exempt as provided
by Finance Code §156.202, is required to be licensed as a mortgage
company under Finance Code Chapter 156 if the person engages in or
conducts the business of a mortgage company or advertises or holds
that person out to the public as engaging in or conducting the business
of residential mortgage loan origination concerning a loan or prospec-
tive loan secured or designed to be secured by residential real estate
located in Texas, including, but not limited to:

(1) representing or holding that person out to the public
through advertising or other means of communication as a mortgage
company; and

(2) receiving compensation for engaging in or conducting
the business of residential mortgage loan origination (a person must be
licensed at the time it receives compensation even if the compensation
relates to services provided when the person was licensed).

(b) Branch Office License Required. A mortgage company
must apply for and obtain a branch office license for each office consti-
tuting a branch office of the mortgage company for purposes of §56.206
of this title (relating to Office Locations; Remote Work).

(c) Securing the Services of an Originator. A person making a
residential mortgage loan (lender), other than a wrap lender making a
wrap mortgage loan, or the maker of a secondary mortgage loan sub-
ject to the requirements of Finance Code Chapter 342, is not required
to be licensed as a mortgage company if the lender secures the services
of a licensed mortgage company or registered mortgage banker autho-
rized to originate the loan and that mortgage company or mortgage
banker, and not the lender, fulfills the functions of origination by ac-
tually providing residential mortgage loan origination services in con-
nection with the loan. However, if the lender owns the residential real
estate securing the loan and has exceeded the limit for exempt transac-

(b) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation as deemed
necessary or appropriate to determine that the licensing requirements
of Finance Code Chapter 156 are met.

(c) Incomplete Filings; Deemed Withdrawal. An application
is complete only if all required information and supporting documen-
tation is included and all required fees are received. If an application
is incomplete, SML will send written notice to the applicant specifying
the additional information, documentation, or fee required to render the
application complete. The application may be deemed withdrawn and
any fee paid will be forfeited if the applicant fails to provide the addi-
tional information, documentation, or fee within 30 days after the date
written notice is sent to the applicant as provided by this subsection.

§56.102. Fees.

(a) License Fees. The license fee is determined by the Com-
missioner in an amount not to exceed the maximum amount specified
by Finance Code §156.203(b), exclusive of fees charged by NMLS, as
described in subsection (b) of this section. The Commissioner may es-
tablish different fee amounts for a new license versus renewal of the
license. The current fee is set in NMLS and posted on SML's website
(sml.texas.gov). The Commissioner may change the fee at any time;
provided, any fee increase is not effective until notice has been posted
on SML's website for at least 30 days. The license fee must be paid in
NMLS.

(b) NMLS Fees. NMLS charges a fee to process the applica-
tion. Such fee is determined by NMLS and must be paid by the appli-
cant at the time it files the application. The current fee is set in NMLS
and posted on the NMLS Resource Center website (nationwidelicens-

ingsystem.org).

(c) All fees are nonrefundable and nontransferable.

(d) Insufficient Funds Fee. The Commissioner may collect a
fee in an amount determined by the Commissioner not to exceed $50
for any returned check, credit card chargeback, or failed automated
clearinghouse (ACH) payment. A fee assessed under this subsection
will be invoiced in NMLS and must be paid in NMLS.

$56.103.  Renewal of the License.
(a) A license may be renewed on:

(1) timely submission of a completed renewal application
(renewal request) in NMLS together with payment of all required fees;
and

(2) a determination by SML that the mortgage company
continues to meet the minimum requirements for licensure, includ-
ing the requirements of Finance Code §§156.2041(a), 156.2042,
156.2043(a), or 156.2044(a), as applicable, and 156.208(a-1).

(b) Application of §56.101. A renewal request is a license ap-
plication subject to the requirements of §56.101 of this title (relating
to Applications for Licensure). A renewal request withdrawn under

tions as provided by Finance Code §156.202(a-1)(3), the lender must
be licensed under Finance Code Chapter 156, regardless of whether the
lender has secured the services of an originator as provided by this sub-
section.

$56.101.  Applications for Licensure.
(a) NMLS. Applications for licensure must be submitted

§56.101(c) of this title will be rejected in NMLS.

(c) Commissioner's Discretion to Approve with a Deficiency;
Conditional License. The Commissioner may, in his or her sole discre-
tion, approve a renewal request with one or more deficiencies the Com-
missioner deems to be relatively minor and allow the mortgage com-
pany to continue conducting regulated activities while the mortgage

through NMLS and must be made using the current form prescribed

company works diligently to resolve the deficiencies. An application

by NMLS. SML has published application checklists on the NMLS

approved by the Commissioner under this subsection will be assigned

Resource Center website (nationwidelicensingsystem.org; viewable

the NMLS license status "Approved - Deficient." Approval under this

on the "State Licensing Requirements" webpage) which outline the

subsection does not relieve the mortgage company of the obligation to

requirements to submit an application. Applicants must comply with

resolve the deficiencies. A license approved under this subsection is

requirements in the checklist in making the application.

deemed to be a conditional license for which the mortgage company,
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in order to maintain the license, must resolve the deficiencies within 30

provided, SML does not receive a "bounce back" notification, or sim-

days after the date the license is approved unless an extension of time

ilar, from the email service provider indicating that delivery was not

is granted by the Commissioner. Failure to timely resolve the deficien-

effective. The mortgage company must monitor such email account

cies constitutes grounds for the Commissioner to suspend or revoke the

and ensure that emails sent by SML are not lost in a "spam folder" or

license.

(d) Reinstatement. This section applies to a person seeking
reinstatement of an expired license (assigned the license status "Termi-
nated - Failed to Renew") during the reinstatement period described by
Finance Code §156.2081 and must be construed accordingly. A mort-
gage company license cannot be renewed beyond the reinstatement pe-
riod; instead, the person must apply for a new license and comply with

similar, or undelivered due to intervention by a "spam filter" or simi-
lar. A mortgage company is deemed to have constructive notice of any
emails sent by SML to the email address described by this paragraph.
A mortgage company is further deemed to have constructive notice of
any NMLS system notifications sent to it by email.

(2) Service by Mail. Service by mail is made using the ad-
dress the mortgage company has designated in its MU1 filing under

all current requirements and procedures governing issuance of a new

"Contact Employee Information" for the contact designated as the "Pri-

license.

§356.104. NMLS License Records; Notices Sent to the Mortgage Com-
pany.

(a) NMLS License Status. SML is required to assign a status
to the license in NMLS. The license status is displayed in NMLS and
on the NMLS Consumer Access website (nmlsconsumeraccess.org).
SML is limited to the license status options available in NMLS. The
NMLS Resource Center (nationwidelicensingsystem.org) describes the
available license status options and their meaning.

(b) Amendments to NMLS Records Required. A mortgage
company must amend its NMLS license records (MU1 filing) within
10 days after the date of any material change affecting any aspect of
the MU filing, including, but not limited to:

(1) name (which must be accompanied by supporting doc-

mary Company Contact." Service by mail is complete on deposit of the
document, postpaid and properly addressed, in the mail or with a com-
mercial delivery service. If service is made on the mortgage company
by mail and the document communicates a deadline by or a time during
which the mortgage company must perform some act, such deadline or
time period for action is extended by 3 days. However, if service was
made by another method prescribed by this subsection, such deadline
or time period will be calculated based on the earliest possible deadline
or shortest applicable time period.

§$56.105.  Conditional License.

(a) Conditional License; Terms and Conditions. The Commis-
sioner may, in his or her sole discretion, issue a license on a conditional
basis. A conditional license will be assigned the license status "Ap-
proved - Conditional" in NMLS. Reasonable terms and conditions for
a conditional license include:

umentation submitted to SML establishing the name change);

(2) the addition or elimination of an assumed name (a/k/a

(1) requiring the mortgage company to undergo additional
credit checks or provide evidence of satisfaction concerning a debt,

trade name or "doing business as" name; which must be accompanied

judgment, lien, child support obligation, or other financial delinquency

by a certificate of assumed business name or other documentation es-

affecting its financial condition;

tablishing or abandoning the assumed name);

(3) the contact information under "Identifying Informa-

(2) requiring the mortgage company to undergo additional
criminal background checks or provide information on a periodic basis

tion":

(4) the contact information under "Resident/Registered

Agent";

(5) the contact information under "Contact Employee In-
formation"; and

(6) answers to disclosure questions (which must be accom-
panied by explanations for each such disclosure, together with support-
ing documentation concerning such disclosure).

(c) Amendments to MU2 Associations Required. A mortgage
company must cause the individuals who are required to register an
association with the mortgage company (control persons and Qualified
Individuals) to make the proper filings in NMLS using the current form
prescribed by NMLS (MU?2 filing) and must ensure such associations

or upon request concerning the status of a pending criminal proceeding
that might affect its eligibility for licensure;

(3) requiring the mortgage company to take other specific
action or provide other specified information to address a known defi-
ciency; and

(4) requiring the mortgage company to surrender the li-

cense upon the occurrence of an event that would render the mortgage
company ineligible for the license.

(b) Probated Suspensions and Revocations. A license subject
to a probated suspension or revocation is deemed to be a conditional
license.

(c) Conditional License in Lieu of Denial. The Commissioner
may issue a license on a conditional basis in lieu of seeking denial of

are amended within 10 days after the date of any material change af-

the license where the person applying for the license has the capacity to

fecting such associations.

(d) Notices Sent to the Mortgage Company. Any correspon-
dence, notification, alert, message, official notice or other written com-
munication from SML will be sent to the mortgage company in accor-
dance with this subsection using the mortgage company's current con-
tact information of record in NMLS unless another method is required
by other applicable law.

(1) Service by Email. Service by email is made using the
email address the mortgage company has designated in its MU1 filing
under "Contact Employee Information" for the contact designated as
the "Primary Company Contact." Service by email is complete on trans-

resolve the deficiency serving as grounds for the denial in a reasonable
period of time. The granting of a license under this subsection is a
voluntarily forbearance from seeking denial of the license and does not
operate as a waiver by the Commissioner of any grounds he or she has
to seek denial of the license. The Commissioner is under no obligation
to continue the license on a conditional basis and may seek denial in
the future based on the same or similar circumstances that existed at
the time the conditional license was granted.

$56.106.  Surrender of the License.

(a) Surrender Request. A mortgage company may seek sur-
render of the license by filing a license surrender request (request) in

mission of the email to the mortgage company's email service provider;

NMLS. The request must be made using the current form prescribed by
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NMLS. SML will review the request and determine whether to grant

licensed, the license will revert to an inactive status ("Approved - In-

it. SML may not grant the request if, among other reasons:

(1) the mortgage company is the subject of a pending or
contemplated examination, inspection, investigation, or disciplinary

active") until a new sponsorship becomes effective, during which time
the mortgage company must not conduct regulated activities.

$356.108.  Qualified Individual.

action;

(2) the mortgage company is in violation of an order of the
Commissioner;

(3) the mortgage company has failed to pay any adminis-
trative penalty, fee, charge, or other indebtedness owed to SML; or

(4) the mortgage company has failed to file mortgage call
reports as required by §56.205 of this title (relating to Mortgage Call

Reports).

(b) Inactive Status Pending Surrender. If SML does not grant
the request or requires additional time to consider the request, the re-
quest will be left pending while the issue preventing SML from grant-
ing the request is resolved or lapses. During this time, the mortgage
company' s license will be assigned the license status " Approved - In-
active" in NMLS.

$56.107.  Sponsorship of Originator, Responsibility for Originator's
Actions.

(a) Sponsorship Required. A mortgage company acts through
one or more originators who must be sponsored by the mortgage com-
pany in NMLS. To sponsor an originator, the mortgage company must
first register a relationship with the originator in NMLS. When a re-
lationship has been registered, the mortgage company may then file a
request in NMLS to establish sponsorship of the originator. An origina-
tor must make corresponding filings in NMLS to establish such spon-
sorship. Sponsorship is not effective until the sponsorship request has
been reviewed and approved by SML. A mortgage company must not
allow an individual to act on its behalf in the capacity of an originator
until such sponsorship has been established and is effective. Informa-
tion about how to file for sponsorship is available on the NMLS Re-
source Center website (nationwidelicensingsystem.org).

(b) Responsibility for Originator's Actions. By sponsoring an
originator, or otherwise allowing an individual to act on its behalf in the
capacity of an originator, the mortgage company and the Qualified In-
dividual for the mortgage company each assumes responsibility for the
actions of such originator or individual acting in the capacity of an orig-
inator. As provided by Finance Code §156.201, all violations of law
by an originator or individual acting in the capacity of an originator are
deemed to be attributable and imputed to the mortgage company spon-
soring the originator or for which the individual acting as an originator
was allowed to act, and the Commissioner may seek disciplinary action
against the mortgage company, the Qualified Individual for the mort-
gage company, and the originator simultaneously for the same conduct
giving rise to the violation. As a result, a mortgage company and its
Qualified Individual are both charged with knowledge of and must en-
sure compliance by their sponsored originators with the requirements
of Finance Code Chapters 157 and 180, and of SML 's rules concerning
originators in Chapter 55 of this title (relating to Residential Mortgage

Loan Originators).

(c) Termination of Sponsorship. Sponsorship may be termi-
nated by the mortgage company or the sponsored originator. If spon-
sorship is terminated, the party terminating the sponsorship must im-
mediately notify SML of the termination by making a filing in NMLS
to show the sponsorship as terminated in the system, as provided by
Finance Code §156.211 and §157.019.

(d) Failure to Maintain Sponsored Originator; Inactive Status.
If a mortgage company does not have sponsored originators that are

(a) Qualified Individual Required. A mortgage company must
appoint at least one licensed originator to be the mortgage company's
Qualified Individual. As provided by Finance Code §156.002, the
Qualified Individual is a personal representative of the mortgage com-
pany and is deemed to have authority to bind the mortgage company
concerning its operations in Texas. To serve as the Qualified Individ-
ual, the originator must hold his or her license in a status which enables
him or her to engage in regulated activities with the license and must be
sponsored by the mortgage company for which he or she serves as the
Qualified Individual. The contact information for the Qualified Indi-
vidual listed by the mortgage company in its license records (MUI fil-
ing), in the "Qualifying Individuals" section, must match the principal
address (main address) of the mortgage company listed in the "Identify-
ing Information" section of the MU filing. A mortgage company may
appoint more than one originator as Qualified Individual. If a mortgage
company appoints more than one Qualified Individual, each Qualified
Individual is deemed to serve concurrently and is responsible for all of
the originators sponsored by the mortgage company or other individu-
als acting on its behalf in the capacity of an originator.

(b) Consent Required. The appointment of the Qualified In-
dividual must be consented to by the originator. The originator must
acknowledge and confirm his or her consent by making a correspond-
ing filing in NMLS to reflect such appointment, using the current form
prescribed by NMLS.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403931

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES

7 TAC §§56.200 - 56.206, 56.210
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
for the intent of or to ensure compliance with Finance Code
Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).
§56.200 is also proposed under the authority of, and to imple-
ment, Finance Code §156.004. §56.201 is also proposed under
the authority of, and to implement, Finance Code §156.105.
§8§56.202, 56.203, and 56.210 are also proposed under the
authority of, and to implement, Finance Code §156.303(a)(2)
and (3). §56.204 is also proposed under the authority of, and to
implement, Finance Code: §156.102(c) and §156.301. §56.205
is also proposed under the authority of, and to implement,
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Finance Code §156.213. §56.206 is also proposed under the
authority of, and to implement, Finance Code §156.212.

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

§36.200. Required Disclosures.

(a) Purpose. This section clarifies and establishes require-
ments related to the disclosure a mortgage company is required to
make under Finance Code §156.004.

(b) Specific Notice to Applicant. A mortgage company must
send written notice to a mortgage applicant concerning SML's regula-
tory oversight. The notice must be sent at the time the mortgage com-
pany and its sponsored originator receives the initial application for a
residential mortgage loan. The notice may be provided to the mort-
gage applicant by any means allowing for the mortgage company to
capture and maintain records reflecting timely delivery, as required by
§56.204(c)(2)(A)(iv) of this title (relating to Books and Records). The
notice may be signed and dated by the mortgage applicant to evidence
receipt. The notice must be in the form adopted by this subsection.
However, the form may be modified by adding additional identifying
information for the transaction (e.g., loan identification number, or the
name and NMLS ID of the mortgage company or the investor); pro-
vided, any information added to the form is not misleading and does
not contradict or frustrate the purpose of the disclosure:

Figure: 7 TAC §56.200(b)

(c) Posted Notice on Websites. A mortgage company must
post a notice concerning SML's regulatory oversight on each website
of the mortgage company, other than a social media site, that is acces-
sible by a mortgage applicant or prospective mortgage applicant and
either used to conduct residential mortgage loan origination business
or from which the mortgage company advertises to solicit such busi-
ness, as provided by §56.203 of this title (relating to Advertising). The
notice must be in the current form prescribed by SML and posted on
its website (sml.texas.gov). The notice must be displayed on the initial
or home page of the website (typically the base-level domain name) or
contained in a linked webpage with the link to such webpage displayed
on the initial or home page.

(d) Disclosures in Correspondence. All correspondence sent
to a mortgage applicant must include:

(1) the mortgage company' s name and NMLS ID; and

(2) the mortgage company' s website address, if it has a

website.

$56.201.
Letters.

Conditional Pre-Qualification and Conditional Approval

(a) Conditional Pre-Qualification Letter. Except as provided
by subsection (c) of this section, when provided to a mortgage applicant
or prospective mortgage applicant, written confirmation of conditional
pre-qualification (conditional pre-qualification letter) must include the
information in Form A, Figure: 7 TAC §56.201(a). The information

(3) Any additional terms, conditions, and requirements.

(b) Conditional Approval Letter. When provided to a mort-
gage applicant or prospective mortgage applicant, written notification
of conditional loan approval on the basis of credit worthiness, but not
on the basis of collateral (conditional approval letter), must include the
information in Form B, Figure: 7 TAC §56.201(b). The information
must be provided using Form B or an alternate form approved by the
mortgage company that includes all of the information found on Form
B. There is no requirement to issue a conditional approval letter. Form
B or an alternate form may be modified by adding the additional in-
formation permitted by subsection (a)(1) - (3) of this section, or a dis-
closure of fees charged. A disclosure of fees charged, on Form B or
an alternate form, does not serve as a substitute for any fee disclosure
required by state or federal laws or regulations. A conditional approval
letter must not be issued unless the mortgage company or its sponsored
originator has verified that, absent any material changes prior to clos-
ing, the mortgage applicant or prospective mortgage applicant has sat-
isfied all loan requirements related to credit, income, assets, and debts.
Verification may be conducted manually or by electronic means.
Figure: 7 TAC §56.201(b)

(c) Firm Offers of Credit. Subsection (a) of this section does
not apply to "firm offers of credit," as that term is defined by 15 U.S.C.

§1681a(l).

(d) Issuance by the Originator. A conditional pre-qualification
letter or conditional approval letter must be issued and signed by the
mortgage company's sponsored originator acting on behalf of the mort-
gage company to originate the prospective residential mortgage loan.

§36.202. Fraudulent, Misleading, or Deceptive Practices and Im-
proper Dealings.

(a) Fraudulent, Misleading, or Deceptive Practices. The fol-
lowing conduct by a mortgage company or its sponsored originators
constitutes fraudulent and dishonest dealings for purposes of Finance
Code §156.303(a)(3):

(1) knowingly misrepresenting the mortgage company's or
sponsored originator's relationship to a mortgage applicant or any other
party to a residential mortgage loan transaction or prospective residen-
tial mortgage loan transaction;

(2) knowingly misrepresenting or understating any cost,
fee, interest rate, or other expense to a mortgage applicant or prospec-
tive mortgage applicant in connection with a residential mortgage
loan;

(3) knowingly overstating, inflating, altering, amending, or
disparaging any source or potential source of residential mortgage loan
funds in a manner which disregards the truth or makes any knowing and
material misstatement or omission;

(4) knowingly misrepresenting the lien position of a resi-
dential mortgage loan or prospective residential mortgage loan;

(5) knowingly participating in or permitting the submission
of false or misleading information of a material nature to any person in

must be provided using Form A or an alternate form approved by the

connection with a decision by that person whether to make or acquire

mortgage company that includes all of the information found on Form

a residential mortgage loan;

A. There is no requirement to issue a conditional pre-qualification let-
ter. Form A or an alternate form may be modified by adding any of the
following as needed:

Figure: 7 TAC §56.201(a)

(1) Any additional aspects of the loan as long as not mis-

(6) asprovided by Regulation X (12 C.F.R. §1024.14), bro-
kering, arranging, or making a residential mortgage loan for which the
mortgage company or sponsored originator receives compensation for
services not actually performed or where the compensation received
bears no reasonable relationship to the value of the services actually

leading;

(2) Any additional items that the originator has reviewed
in determining conditional qualifications; or

performed;

(7) recommending or encouraging default or delinquency
or the continuation of an existing default or delinquency by a mortgage
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applicant on any existing indebtedness prior to closing a residential
mortgage loan which refinances all or a portion of such existing in-

(G) Consumer Credit Protection Act, Truth in Lending
Act (15 U.S.C. §1601 et seq.) and Regulation Z (12 C.F.R. §1026.1 et

debtedness;

(8) altering any document produced or issued by SML, un-
less otherwise permitted by statute or a rule of SML;

(9) usingatrigger lead in a misleading or deceptive manner
by, among other things:

(A) failing to state in the initial communication with the

consumer:

(i) the mortgage company's name;

(ii) a brief explanation of how the mortgage com-
pany obtained the consumer's contact information to make the com-
munication (i.e., an explanation of trigger leads);

(iii)  that the mortgage company is not affiliated with
the creditor to which the consumer made the credit application that
resulted in the trigger lead; and

(iv) that the purpose of the communication is to so-

seq.);

(H) the FTC's Standards for Safeguarding Customer In-
formation rule (16 C.F.R. §314.1 et seq.);

(I) Finance Code Chapter 159 and Chapter 59 of this

title; and

(J) Texas Constitution, Article XVI, §50 and Chapter
153 of this title;

(3) soliciting by phone a consumer who has placed his
or her contact information on the national do-not-call registry main-
tained by the Federal Trade Commission (FTC), unless otherwise
allowable under the FTC's Telemarketing Sales Rule (16 C.F.R.

§310.4(b)(iii)(B));

(4) Issuing a conditional pre-qualification letter or condi-
tional approval letter under §56.201 of this title (relating to Conditional
Pre-Qualification and Conditional Approval Letters) that does not com-
ply with the required form for the letter or is inaccurate, erroneous, or

licit new business for the mortgage company;

(B) contacting a consumer who has opted out of pre-
screened offers of credit under the federal Fair Credit Reporting Act

negligently-issued;

(5) representing to a mortgage applicant that a charge or fee
which is payable to the mortgage company or sponsored originator is

(FCRA; 12 U.S.C. §1681b(e)); or

(C) failing in the initial communication with the con-
sumer to make a firm offer of credit as provided by the FCRA (12
U.S.C. §1681a(l) and §1681b(c)); or

(10) engaging in any other practice which the Commis-
sioner, by published interpretation, has determined is fraudulent, mis-

a "discount point" or otherwise benefits the mortgage applicant unless
the loan closes and:

(A) the mortgage company is making the residential
mortgage loan (lender); or

(B) the mortgage company is not the lender but demon-
strates by clear and convincing evidence that the lender has charged or

leading, or deceptive.

(b) Improper or Unfair Dealings. The following conduct by
a mortgage company or its sponsored originators constitutes improper
dealings for purposes of Finance Code §156.303(a)(3):

(1) acting negligently in performing an act requiring a li-
cense under Finance Code Chapters 156, 157, or 180;

(2) violating any provision of a local, State of Texas, or
federal constitution, statute, rule, ordinance, regulation, or final court
decision that governs the same or a closely related activity, transaction,
or subject matter that is governed by the provisions of Finance Code
Chapters 156, 157, or 180, including, but not limited to:

(A) Consumer Credit Protection Act, Equal Credit Op-
portunity Act (15 U.S.C. §1691 et seq.) and Regulation B (12 C.F.R.

§1002.1 et seq.);

(B) Secure and Fair Enforcement for Mortgage Licens-
ing Act (12 U.S.C. §5101 et seq.) and Regulation H (12 C.F.R. §1008.1
et seq.);

(C) Regulation N (12 C.F.R. §1014.1 et seq.);

(D) Gramm-Leach-Bliley Act (GLBA; 15 U.S.C.
§6801 et seq.), Regulation P (12 C.F.R. §1016.1 et seq.), and the
Federal Trade Commission's (FTC) Privacy of Consumer Financial
Information rules (16 C.F.R. §313.1 et seq.);

(E) Fair Credit Reporting Act (15 U.S.C. §1681 et seq.)
and Regulation V (12 C.F.R. §1022.1 et seq.);

(F) Real Estate Settlement Procedures Act (12 U.S.C.
§2601 et seq.) and Regulation X (12 C.F.R. §1024.1 et seq.);

collected discount points or other fees which the mortgage company
actually paid to the lender on behalf of the mortgage applicant to buy
down the interest rate on the residential mortgage loan;

(6) failing to accurately respond within a reasonable time
period to reasonable questions from a mortgage applicant concerning
the scope and nature of the mortgage company's services and any costs;

(7) Allowing a licensed originator to act on behalf of the
mortgage company when the originator is not sponsored by the mort-
gage company or otherwise holds his or her license in an inactive status;
or

(8) using the services of a mortgage company or mortgage
banker to provide loan processing services when the mortgage com-
pany or mortgage banker providing the services holds its license or
registration in an inactive status.

(c) Related Transactions. A mortgage company engages
in fraudulent and dishonest dealings for purposes of Finance Code
§156.303(a)(3) when, in connection with the origination of a residen-
tial mortgage loan:

(1) the mortgage company or sponsored originator:

(A) offers other goods or services to a mortgage appli-
cant in a separate but related transaction; and

(B) the mortgage company or sponsored originator en-
gages in fraudulent, misleading, or deceptive acts in the related trans-
action; or

(2) the mortgage company or sponsored originator:

(A) affiliates with another person that provides goods or
services to a mortgage applicant in a separate but related transaction;
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(B) the affiliated person engages in fraudulent, mislead-
ing, or deceptive acts in that transaction;

(C) the mortgage company or sponsored originator
knew or should have known of the fraudulent, misleading, or deceptive
acts of the affiliated person; and

(D) the mortgage company or sponsored originator
failed to take appropriate steps to prevent or limit the fraudulent,
misleading, or deceptive acts.

(d) Sharing or Splitting Origination Fees with the Mortgage
Applicant. A mortgage company and its sponsored originators must
not offer or agree to share or split any residential mortgage loan orig-
ination fees with a mortgage applicant, rebate all or part of an origi-
nation fee to a mortgage applicant, reduce their established compen-
sation to benefit a mortgage applicant, or otherwise provide money, a
cash equivalent, or anything of value to a mortgage applicant in con-
nection with providing residential mortgage loan origination services
unless otherwise allowable under Regulation X (12 C.F.R. §1024.14)
and Regulation Z (12 C.F.R. §1026.36(d)). A sponsored originator act-
ing in the dual capacity of an originator and real estate broker or sales
agent licensed under Occupations Code Chapter 1101 may rebate their
fees legitimately earned and derived from their real estate brokerage
or sales agent services to the extent allowable under applicable law
governing real estate brokers or sales agents; provided, the payment
or other transfer described by this subsection occurs as a part of clos-

(3) "Team name" means a name other than the mortgage
company's legal name or a properly registered assumed name typically
used by a geographically or administratively distinct group of employ-
ees working for the mortgage company as a division or team within the
larger organization (e.g., the employees of a branch office).

(b) Compliance with Federal Law. A mortgage company or
sponsored originator that advertises rates, terms, or conditions must
comply with the requirements of Regulation N (12 C.F.R. §1014.1 et
seq.), and Regulation Z (12 C.F.R. §1026.24).

(¢) Required Content. Except as provided by subsections (d)
and (e) of this section, an advertisement must contain:

(1) the mortgage company's name and NMLS ID;

(2) the mortgage company's website address, if it has a
website; and

(3) the sponsored originator's name and NMLS ID.

(d) Advertising Directly by a Mortgage Company. A mort-
gage company may advertise directly to the public and is not required
to advertise through a sponsored originator. The requirements of sub-
section (c)(3) of this section do not apply to an advertisement made
directly by a mortgage company.

(e) Advertising on Social Media Sites. If the mortgage com-
pany or sponsored originator advertises on a social media site, the re-

ing and is properly reflected in the closing disclosure. If a payment

quirements of subsection (c) of this section may be met by prominently

or other transfer described by this subsection occurs after closing, a re-

displaying the required information on the home page, profile page, or

buttable presumption exists that the payment or transfer is derived from

similar, on such social media site so that the viewer can quickly discern

the originator's fees for residential mortgage loan origination services

the information without reviewing various historical content posted by

and constitutes an improper sharing or splitting of fees with the mort-

the mortgage company or sponsored originator on the social media site.

gage applicant. The rebuttable presumption may only be overcome by
clear and convincing evidence established by the mortgage company
or sponsored originator that the payment or transfer is instead derived
from fees for real estate brokerage or sales agent services. A violation
of this subsection is deemed to constitute improper dealings for pur-
poses of Finance Code §156.303(a)(3).

$36.203.  Advertising.
(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(1) "Advertisement" means a commercial message in any

(f) Use of Team Names and Team Logos. A mortgage com-
pany and its sponsored originators may use team names and team logos
in advertisements if the following requirements are met:

(1) Team names and team logos are permitted for adver-
tising purposes only. A team name or team logo may not be used to
conduct residential mortgage loan origination business. For clarity, a
team name or team logo may not appear on any documentation sent to
the mortgage applicant in connection with a residential mortgage loan
or on any documentation in the residential mortgage loan file a mort-
gage company is required to maintain under §56.204(c)(2) of this title

medium that promotes, directly or indirectly, a residential mortgage

(relating to Books and Records).

loan transaction or is otherwise designed to solicit residential mortgage
loan origination business for the mortgage company or its sponsored
originators. The term includes "flyers," business cards, or other hand-
outs, and messages or posts made on a social media site. The term does
not include:

(A) any advertisement which indirectly promotes a res-

(2) The mortgage company's legal name or an assumed
name of the mortgage company and its NMLS ID must be used with
the team name or team logo, in substantially equivalent prominence,
and must be connected with an explanatory word or phrase that clearly
links the two (e.g., "(team name) of (mortgage company name and
NMLS ID)" or "(team name) powered by (mortgage company name

idential mortgage loan transaction and contains only the name of the

and NMLS ID")). The information must be presented in a manner that

mortgage company or sponsored originator and not any contact infor-

makes it readily apparent to the viewer what mortgage company is

mation with the exception of a website address, such as on cups, pens

making the advertisement. The mortgage company may not obscure

or pencils, shirts or other clothing (including company uniforms and

the information by, among other things, using graphics, shading, or

sponsored youth league jerseys), or other promotional items of nomi-

coloration to deemphasize or mask the appearance of the mortgage

nal value;

(B) any rate sheet, pricing sheet, or similar proprietary
information provided to realtors, builders, and other commercial enti-
ties that is not intended for distribution to consumers; or

(C) signs located on or adjacent to the mortgage com-

company's name and NMLS ID. If the advertisement is made on a
social media site, the requirements of this paragraph may be met by
prominently displaying the information on the home page, profile
page, or similar, on such social media site so that the viewer can
quickly discern the information without reviewing various historical
content posted by the mortgage company or sponsored originator on

pany's licensed office as provided by §56.206 of this title (relating to

the social media site.

Office Locations; Remote Work).

(2) "Team logo" means a logo, symbol, or other graphic

(3) If a team logo is used, it must be used with the team
name, unless the team name is contained in the team logo, and if so,

used to identify the group using a team name.

the team logo may be used without the team name.
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§356.204. Books and Records.

(a) Purpose and Applicability. This section clarifies and estab-
lishes requirements related to the books and records a mortgage com-
pany and its sponsored originators are required to keep under Finance
Code §156.301. Subsection (c) of this section applies to a mortgage
company and its sponsored originators in connection with the origina-
tion of residential mortgage loans. Subsection (d) of this section ap-
plies to a mortgage company and its sponsored originators in connec-
tion with the provision of third-party loan processing or underwriting
services (including independent loan processor or underwriter compa-

nies).

(b) Maintenance of Records, Generally. In order to ensure a
mortgage company and its sponsored originators have all records nec-
essary to facilitate an inspection (including an examination) by SML
of the mortgage company and its sponsored originators, enable SML
to investigate complaints against a mortgage company or its sponsored
originators, and otherwise ensure compliance with the requirements of
Finance Code Chapter 156, and this chapter, a mortgage company and
its sponsored originators must maintain records as prescribed by this
section.

(1) Format. The records required by this section may be
maintained using a physical, electronic, or digitally-imaged record-
keeping system, or a combination thereof. The records must be ac-
curate, complete, current, legible, and readily accessible and sortable.

(2) Location. A mortgage company and its sponsored orig-
inators must ensure the records required by this section (or true and
correct copies thereof) are maintained at or are otherwise readily ac-
cessible from either the main office of the mortgage company or the
location the mortgage company has designated in its MUI filing un-
der "Books and Records Information" in NMLS. (For purposes of this
section "main office" has the meaning assigned by §56.206 of this title
(relating to Office Locations; Remote Work.)

(3) Production of Records; Disciplinary Action. All
records required by this section must be maintained in good order
and produced to SML upon request. Failure by a mortgage company
or its sponsored originators to produce records upon request after
a reasonable time for compliance may result in disciplinary action
against the mortgage company or its sponsored originators, including,
but not limited to, suspension or revocation of the mortgage company's
or sponsored originator's license.

(4) Retention Period. All records required by this section
must be maintained for 3 years or such longer period as may be re-
quired by other applicable law. If a mortgage company terminates op-
erations, the mortgage company must, within 10 days after the date the
mortgage company terminates operations, provide SML with written
notice of where the records required by this section will be maintained
for the required period. If such records are transferred to another mort-
gage company licensed by SML, the transferee must provide SML with
written notice within 10 days after the date it receives such records.

(5) Maintenance by the Mortgage Company. A mortgage
company is required to maintain records on behalf of the originators it
sponsors in connection with work performed by the originator for that
mortgage company.

(6) Conflicting Law. If the requirements of other applica-
ble law governing recordkeeping by the mortgage company or its spon-
sored originators differ from the requirements of this section, such other
applicable law prevails only to the extent this section conflicts with the
requirements of this section.

(¢) Required Records (Origination). A mortgage company and
its sponsored originators must maintain the following items in connec-

tion with the origination of residential mortgage loans by the mortgage
company:

(1) Mortgage Transaction Log. A mortgage transaction log
maintained on a current basis (meaning all entries must be made within
7 days after the date on which the events they relate to occurred, and
updated as the information changes) setting forth, at a minimum (the
log may include additional information, provided, the information is
readily sortable as required by subsection (b)(1) of this section):

(A) full name of each mortgage applicant (last name,

first name);

(B) application/loan identification number assigned by
the mortgage company;

(C) loan identification number assigned by the lender,
if different than subparagraph (B) of this paragraph;

(D) date of the initial loan application;

(E) address of the subject property (street address, city,
state, zip code);

(F) interest rate;

(G) description of the purpose for the loan (e.g., pur-
chase, refinance, construction, home equity, home improvement, land
lot loan, wrap mortgage loan, etc.);

(H) loan product (conventional, FHA, VA, reverse,

etc.);

(I) full name of the lender that initially funded or ac-
quired the loan and their NMLS ID, if applicable;

(J) full name of the originator who took the initial loan
application and his or her NMLS ID;

(K) closing date;
(L) lien position (e.g., first lien, second lien, or wrap

mortgage);

(M) description of the owner's or prospective owner's
intended occupancy of the real estate secured or designed to be secured
by the loan (e.g., primary residence (including real estate (land lot) or
a dwelling not suitable for occupancy at the time the loan is consum-
mated but that the owner intends to occupy as their primary residence
after consummation of the loan), secondary residence, or investment
property (no intent to occupy as their residence)); and

(N) description of the current status or disposition of the
loan application (e.g., in-process, withdrawn, closed, or denied);

(2) Residential Mortgage Loan File. For each residential
mortgage loan transaction or prospective residential mortgage loan
transaction, a residential mortgage loan file containing, at a minimum:

(A) All Transactions. For all transactions, the following

records:

(i) _the initial and any final loan application (includ-
ing any attachments, supplements, or addendum thereto), signed and
dated by each mortgage applicant and the sponsored originator, and
any other written or recorded information used in evaluating the appli-
cation, as required by Regulation B (12 C.F.R. §1002.4(c));

(ii) the initial and any revised good faith estimate
(Regulation X, 12 C.F.R. §1024.7), integrated loan estimate disclosure
(Regulation Z, 12 C.F.R. §1026.37), or similar, provided to the mort-

gage applicant;
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(iii) the final settlement statement (Regulation X,
12 C.F.R §1024.8), closing statement, or integrated closing disclosure

(xviii) the mortgage applicant's written authoriza-
tion to receive electronic documents, as required by the E-Sign Act

(Regulation Z, 12 C.F.R. §1026.19(f) and §1026.38);

(iv) the disclosure required by Finance Code
§156.004 and §56.200(b) of this title (relating to Required Disclo-

and Regulation Z (12 C.F.R. §1026.17(a)(1));

(xix) records reflecting compensation paid to em-
ployees or independent contractors in connection with the transaction;

sures), and records reflecting timely delivery of the disclosure to the
mortgage applicant;

(v) _if provided to a mortgage applicant or prospec-

(xx) _any other agreements, notices, disclosures, or
affidavits required by federal or state law in connection with the trans-
action; and

tive mortgage applicant, the conditional pre-qualification letter, or sim-
ilar, as specified by Finance Code §156.105 and §56.201 of this title (re-
lating to Conditional Pre-Qualification and Conditional Approval Let-

ters);

(vi) _if provided to a mortgage applicant or prospec-
tive mortgage applicant, the conditional approval letter, or similar, as
specified by Finance Code §156.105 and §56.201 of this title;

(vii) _each item of correspondence, all evidence of
any contractual agreement or understanding, and all notes and mem-
oranda of conversations or meetings with a mortgage applicant or any

(xxi) any written agreements or other records gov-
erning the origination of the residential mortgage loan or prospective
residential mortgage loan;

(B) Lender Transactions. For transactions where the
mortgage company made the loan (lender), the following records:

(i) the promissory note, loan agreement, or repay-
ment agreement, signed by the borrower (mortgage applicant);

(it) the recorded deed of trust, contract, security
deed, security instrument, or other lien transfer document, signed by

other party in connection with the loan application or its ultimate dis-

the borrower (mortgage applicant);

position (e.g., fee agreements, rate lock agreements, or similar docu-

ments);

(viii) _if the loan is a "home loan" as defined by Fi-
nance Code §343.001, the notice of penalties for making a false or mis-
leading written statement required by Finance Code §343.105, signed
at closing by each mortgage applicant;

(ix) if the transaction is a purchase money or wrap

(iii)  any verifications of income, employment, or de-
posits obtained in connection with the loan;

(iv) copies of any title insurance policies with en-
dorsements or title search reports obtained in connection with the loan,
and if a fee is paid by or imposed on the mortgage applicant for such
title insurance policies or title search reports, invoices and proof of pay-
ment for the title insurance policy or title search report; and

mortgage loan transaction, the real estate sales contract or real estate
purchase agreement for the sale of the residential real estate;

(x) consumer reports or credit reports obtained in

(v) _if applicable, the flood determination certificate
obtained in connection with the loan, and if a fee is paid by or imposed
on the mortgage applicant for such flood certificate, invoices and proof

connection with the residential mortgage loan or prospective residen-

of payment for the flood determination certificate;

tial mortgage loan, and if a fee is paid by or imposed on the mortgage
applicant for such consumer report or credit report, invoices and proof
of payment for the purchase of the consumer report or credit report;

(xi) appraisal reports or written valuation reports
used to determine the value of the residential real estate secured or
designed to be secured by the loan, and if a fee is paid by or imposed
on the mortgage applicant for such appraisal report or written valua-
tion report, invoices and proof of payment for the appraisal report or
written valuation report;

(xii) invoices and proof of payment for any third-
party fees paid by or imposed on the mortgage applicant;

(xiii) refund checks issued to the mortgage appli-

cant;

(xiv) _if applicable, the risk-based pricing notice re-
quired by Regulation V (12 C.F.R. §1022.72);

(xv) _ifapplicable, invoices for independent loan pro-
cessors or underwriters;

(xvi) ifthe mortgage company or sponsored origina-
tor acts in a dual capacity as the loan originator and real estate broker,
sales agent, or attorney in the transaction, the disclosure of multiple
roles in a consumer real estate transaction, signed and dated by each

(C) Truth in Lending Act (TILA). For transactions that
are subject to the requirements of TILA (15 U.S.C. §1601 et seq.) and
Regulation Z (12 C.F.R. §1026.1 et seq.), the following records:

(i) the initial Truth-in-Lending statement for home
equity line of credit and reverse mortgage transactions required by Reg-
ulation Z (12 C.F.R. §1026.19);

(ii) _if the transaction is an adjustable rate mortgage
transaction, the adjustable rate mortgage program disclosures;

(iii) records relating to the mortgage applicant's
ability to repay the loan, as required by Regulation Z (12 C.F.R.

§1026.43(c));

(iv) _ifthe mortgage applicant is permitted to shop for
a settlement service, the written list of providers required by Regulation
Z (12 C.F.R. §1026.19(e)(1)(vi)(C));

(v) _the notice of intent to proceed with the transac-
tion required by Regulation Z (12 C.F.R. §1026.19(e)(2)(1)(A));

(vi) _if applicable, records related to a changed cir-
cumstance required by Regulation Z (12 C.F.R. §1026.19(e)(3)(iv));

(vii) the notice of right to rescission required by
Regulation Z (12 C.F.R. §1026.15 or §1026.23);

mortgage applicant, as required by Finance Code §156.303(a)(13) and
§157.024(a)(10);

(xvii) the initial privacy notice required by Regula-
tion P (12 C.F.R. §1016.4) or the Federal Trade Commission's Privacy
of Consumer Financial Information rules (16 C.F.R. §313.4);

(viii) for high-cost mortgage loans, the disclosures
required by Regulation Z (12 C.F.R. §1026.32(c));

(ix)  for high-cost mortgage loans, the certification of
counseling required by Regulation Z (12 C.F.R. §1026.34(a)(5)(1));

(x) for home equity line of credit transactions:
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(1) _the account-opening disclosure required by

ing the proceeds of the home equity loan were voluntarily used to pay

Regulation Z (12 C.F.R. §1026.6(a));

(1l) the early disclosure statement required by
Regulation Z (12 C.F.R. §1026.40(d));

(11l) the Home Equity Line of Credit Brochure
required by Regulation Z (12 C.F.R. §1026.40(¢e)); and

(xi) any other notice or disclosure required by TILA
or Regulation Z;
(D) Real Estate Settlement Procedures Act (RESPA).

such debt (see Section 50(a)(6)(Q)(1));

(v) notice of the right of rescission, as required by
Section 50(a)(6)(Q)(viii) (as provided by §153.25 of this title (relating
to Right of Rescission: Section 50(a)(6)(Q)(viii)), the notice of right of
rescission required by TILA and Regulation Z fulfills this requirement);

(vi) the written acknowledgement as to the fair
market value of the homestead property, as required by Section
50(a)(6)(Q)(ix) and §153.26 of this title (relating to Acknowledgement
of Fair Market Value: Section 50(2)(6)(Q)(ix));

For transactions that are subject to the requirements of RESPA (12
U.S.C. §2601 et seq.) and Regulation X (12 C.F.R. §1024.1 et seq.),
the following records:

(i) records reflecting delivery of the special informa-

(vii) any discount point acknowledgement form
used by the lender to substantiate that the discount points are bona
fide as required by §153.5 of this title (relating to Two Percent Fee
Limitation: Section 50(a)(6)(E));

tion booklet required by Regulation X (12 C.F.R. §1024.6);

(ii) any affiliated business arrangement disclosure

(viii) the Texas Home Equity Affidavit and Agree-
ment (Fannie Mae Form 3185), or similar;

statement provided to the mortgage applicant in accordance with
Regulation X (12 C.F.R. §1024.15);

(iii) _records reflecting delivery of the list of home-

(ix) _for home equity line of credit transactions, the
Texas Home Equity Line of Credit Agreement or repayment agree-

ment;

ownership counseling organizations required by Regulation X (12
C.F.R. §1024.20); and

(iv) any other notice or disclosure required by

(x) if the home equity loan is refinanced into a non-
home equity loan, the Texas Notice Concerning Refinance of Exist-

ing Home Equity to Non-Home Equity Loan, as required by Section

RESPA or Regulation X;

(E) Equal Credit Opportunity Act - Transactions Not
Resulting in Approval. For residential mortgage loan applications
where a notice of incompleteness is issued, a counteroffer is made,

50(H)(2)(D) and §153.45 of this title (relating to Refinance of an Equity

Loan: Section 50(f));

(G) Wrap Mortgage Loans. For wrap mortgage loan
transactions subject to the requirements of Finance Code Chapter 159,

or adverse action is taken, as provided by Regulation B (12 C.F.R.

the following records:

§1002.1 et seq.), the following records, as applicable:

(i) the notice of incompleteness required by Regula-

(i) the disclosure statement required by Finance
Code §159.101 and §78.101 of this title (relating to Required Disclo-

tion B (12 C.E.R. §1002.9(c)(2));

(ii) the counteroffer letter sent to the mortgage ap-
plicant in accordance with Regulation B (12 C.F.R. §1002.9); and

(iii) the adverse action notification (a/k/a turndown
letter) required by Regulation B (12 C.F.R. §1002.9(a));

(F) Home Equity Transactions. For home equity loan

sure), signed and dated by each mortgage applicant, and any foreign

language disclosure statement required by Finance Code §159.102;

(i) the disclosure statement required by Property
Code §5.016, provided to each existing lienholder (the disclosure

statement required by Finance Code §159.101 and §78.101 of this

title (relating to Required Disclosure) referenced in clause (i) of

this subparagraph fulfills this requirement if it was provided to each

transactions or home equity line of credit transactions, the following

existing lienholder); and

records (references in this subparagraph to Section 50 refer to Article
XVI, Section 50, Texas Constitution; see also subparagraph (C)(x) of

this paragraph):

(i) the preclosing disclosures required by Section
50(a)(6)(M)(i1) and §153.13 of this title (relating to Preclosing Disclo-
sures: Section 50(a)(6)(M)(ii); as provided by such section, the closing
disclosure or account-opening disclosures required by Regulation Z
fulfills this requirement);

(ii) the consumer disclosure required by Section
50(g) and §153.51 of this tile (relating to Consumer Disclosure:

(iii) documents evidencing that the wrap mortgage
loan was closed by an attorney or a title company, as required by Fi-

nance Code §159.105;

(H) Home Improvement Loans. For home improve-
ment transactions (including repair, renovation, and new construction),

the following records:

(i) the mechanic's lien contract;

(i) documents evidencing the transfer of lien from
the contractor to the lender;

Section 50(g));

(iii) _ if an attorney-in-fact executes the closing docu-
ments on behalf of the owner or owner's spouse, a copy of the executed
power of attorney and any other documents evidencing execution of
such power of attorney at the permanent physical address of an office of
the lender, an attorney at law, or a title company, as required by §153.15
of this title (relating to Location of Closing: Section 50(a)(6)(N));

(iv) _if the borrower (mortgage applicant) uses the
proceeds of the loan to pay off a non-homestead debt with the same

(iii)  the residential construction contract;

(iv) notice of the right of rescission required by Sec-
tion 50(a)(5)(C) (the notice of right of rescission required by TILA and

Regulation Z fulfills this requirement); and

(v) _any other notice or disclosure required by Texas
Property Code Chapter 53;

(D Reverse Mortgages. For reverse mortgage transac-
tions, the following records:

lender, a written statement, signed by the mortgage applicant, indicat-

(i) the disclosure required by Section 50(k)(9);
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(ii) _the certificate of counseling required by Section

50(k)(8);

(iii) the servicing disclosure statement required by
Regulation X (12 C.F.R. §1024.33(a));

(iv) the disclosures required by Regulation Z (12
C.F.R. §1026.33(b)); and

(v) any other notice or disclosure required by federal
or state law to originate a reverse mortgage.

(d) Required Records (Loan Processing and Underwriting). A

(e) Other Records Required by Federal Law. A mortgage com-
pany and its sponsored originators must maintain such other books and
records as may be required to evidence compliance with applicable fed-
eral laws and regulations, including, but not limited to:

(1) the Fair Credit Reporting Act (15 U.S.C. §1681 et seq.)
and Regulation V (12 C.F.R. §1022.1 et seq.);

(2) the Gramm-Leach-Bliley Act (15 U.S.C. §6801 et seq.)
and Regulation P (12 C.F.R. §1016.1 et seq.), and the Federal Trade
Commission's (FTC) Privacy of Consumer Financial Information rules
(16 C.FR. §313.1 et seq.);

mortgage company and its sponsored originators must maintain the fol-
lowing items in connection with the provision of third-party loan pro-
cessing and underwriting services by the mortgage company to a mort-
gage company licensed by SML or a mortgage banker registered with
SML: Loan Processing and Underwriting Log. A loan processing and
underwriting log, maintained on a current basis (meaning all entries
must be made within 7 days after the date on which the events they re-
late to occurred and updated as the information changes) that sets forth,
at a minimum (the log may include additional information, provided,
the information is readily sortable as required by subsection (b)(1) of

(3) the Secure and Fair Enforcement for Mortgage Licens-
ing Act (12 U.S.C. §5101 et seq.) and Regulation H (12 C.F.R. §1008.1

et seq.);
(4) Regulation N (12 C.F.R. §1014.1 et seq.), and

(5) the FTC's Standards for Safeguarding Customer Infor-
mation rule (16 C.F.R. §314.1 et. Seq.)

() General Business Records. A mortgage company and its
sponsored originators must capture and maintain the following records

this section):

(1) full name of each mortgage applicant (last name, first

name);

(2) application/loan identification number assigned by the
mortgage company;

(3) application/loan identification number assigned by the
mortgage company or mortgage banker to which the mortgage com-
pany is providing loan processing or underwriting services, if different
than paragraph (2) of this subsection;

(4) loanidentification number assigned by the lender, if dif-
ferent than paragraphs (2) or (3) of this subsection;

(5) address of the subject property (street address, city,

generated in the normal course of doing business:

(1) all checkbooks, check registers, bank statements, de-
posit slips, withdrawal slips, and cancelled checks (or copies thereof)
relating to residential mortgage loan origination business;

(2) complete records (including invoices and supporting
documentation) for all expenses and fees paid on behalf of a mortgage
applicant, including a record of the date and amount of all such
payments actually made by each mortgage applicant;

(3) all federal tax withholding forms, reports of income for
federal taxation, and evidence of payments to all mortgage company
employees, independent contractors and all others compensated by the
mortgage company in connection with residential mortgage loan orig-
ination business;

state, zip code);
(6) full name and NMLS ID of the mortgage company or

(4) all written complaints or inquiries (or summaries of
any verbal complaints or inquiries) along with any correspondence,

mortgage banker to which the mortgage company is providing loan

notes, responses, and documentation relating thereto and the disposi-

processing or underwriting services;

(7) the name, NMLS ID, and employment status (e.g., W-2
or 1099) of each individual loan processor or underwriter performing

tion thereof;

(5) all contractual agreements or understandings with third
parties in any way relating to a residential mortgage loan transaction

loan processing or underwriting services on behalf of the mortgage

including, but not limited to, any delegations of underwriting authority,

company;
(8) closing date;

(9) description of the owner's or prospective owner's in-
tended occupancy of the real estate secured or designed to be secured
by the loan (e.g., primary residence (including real estate (land lot) or
a dwelling not suitable for occupancy at the time the loan is consum-
mated but that the owner intends to occupy as their primary residence

any agreements for pricing of goods or services, investor contracts, or
employment agreements;

(6) all reports of audits, examinations, inspections, re-
views, investigations, or similar, performed by any third party,
including any regulatory or supervisory authorities;

(7) all advertisements in the medium (e.g., recorded audio,
video, Internet or social media site posting, or print) in which they were

after consummation of the loan), secondary residence, or investment

published or distributed; and

property (no intent to occupy as their residence));

(10) description of the current status or disposition of the

(8) policies and procedures related to the origination of res-
idential mortgage loans by the mortgage company and its sponsored

loan application (e.g., in-process, withdrawn, closed, or denied);

(11) dollar amount invoiced, assessed, charged, collected,
and/or paid by the mortgage applicant for the loan processing or under-

originators, including, but not limited to:

(A) identity theft prevention program (red flags rule; 16
C.FR. §681.1(d));

writing services provided by the mortgage company; and

(B) anti-money laundering program (31 C.E.R.
(12) description of whether the fee for the loan processing §1029.210);
or underwriting services was included on the Closing Disclosure as a . . .
fee paid directly to the mortgage company at closing (e.g., on CD, or 314.3(a)): (C) information _security program (16 C.FR.
not on CD). §314.3@);
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(D) ability-to-repay underwriting policies, if any, under
Regulation Z (12 C.F.R. §1026.43(¢));

(E) quality control policy, if any;

(F) compliance manual, if any; and

(G) personnel administration/employee policies, if any;

(g) Records Concerning Administrative Offices. A mortgage
company must maintain a list reflecting any office constituting an "ad-
ministrative office" of the mortgage company for purposes of §56.206
of this title (relating to Office Locations; Remote Work);

(h) Records Concerning Remote Work. A mortgage company
must maintain records reflecting its compliance with the requirements
for remote work, as provided by §56.206 of this title;

(1) Records Concerning Corrective Action. A mortgage com-
pany must maintain records showing compliance with §56.304 of this
title (relating to Corrective Action);

(1) Records Concerning Unclaimed Funds. A mortgage com-
pany must maintain records showing compliance with §56.305 of this
title (relating to Unclaimed Funds); and

(k) Other Records Designated by SML. A mortgage company
and its sponsored originators must maintain such other books and
records as SML may, from time to time, specify in writing.

$56.205.  Mortgage Call Reports.

(a) Purpose. This section clarifies and establishes require-

(g) Failure to File; Disciplinary Action. Failure to file a mort-
gage call report may result in disciplinary action, including, but not
limited to, denial, suspension, or revocation of the license, or the im-
position of an administrative penalty.

§56.206.  Office Locations; Remote Work.
(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(1) "Administrative office" means any office of a mortgage
company that is separate and distinct from its main office or a branch
office, whether located in Texas or not, at which the mortgage company
conducts residential mortgage loan business in Texas. The term does
not include a "remote location" as defined by this section. The term
includes:

(A) an office or location at which the employees of the
mortgage company act solely in the capacity of a "loan processor or
underwriter," as that term is defined by Finance Code §180.002;

(B) an office or location at which the employees of the
mortgage company perform solely administrative or clerical tasks on
behalf of an individual licensed as an originator, as provided by Finance
Code §180.002(19)(B)(i); or

(C) an office or location which conducts any combina-
tion of activities described by subparagraphs (A) or (B) of this para-

graph.

(2) "Branch office" means any office a mortgage company
maintains that is separate and distinct from its main office, whether

ments related to the mortgage call reports a mortgage company is

located in Texas or not, at which it conducts residential mortgage loan

required to file under Finance Code §156.213.

(b) NMLS Filing Requirements. Mortgage call reports must
be filed in NMLS by the deadlines established by NMLS. The mortgage
call report must be filed using the current form prescribed by NMLS.
Information about how to file the mortgage call report and applicable

origination business with mortgage applicants or prospective mortgage
applicants in Texas or concerning residential real estate located in
Texas. The term does not include:

(A) an office or location at which the employees of the
mortgage company act solely in the capacity of a "loan processor or

filing deadlines is available on the NMLS Resource Center website

underwriter," as that term is defined by Finance Code §180.002;

(nationwidelicensingsystem.org).

(c) Components. The mortgage call report consists of three

(B) an office or location at which the employees of the
mortgage company perform solely administrative or clerical tasks on

components, all of which must be completed:
(1) Residential Mortgage Loan Activity (RMLA);
(2) State-Specific Supplemental Form (SSSF); and

(3) Statement of Financial Condition.

(d) Partial Reporting Periods; Periods of Inactivity. A mort-
gage call report must be filed for all reporting periods during which the
mortgage company is licensed, including partial periods, and periods
during which the mortgage company has no reportable activity.

(e) Extensions of Time. The Commissioner, in his or her sole
discretion, may grant an extension of time to file the mortgage call
report. A request for an extension of time must be made in writing
and approved by the Commissioner.

(f) Duty to File Complete and Accurate Reports. The mort-
gage call report must contain complete and accurate information at the
time it is filed. A mortgage call report containing incomplete or inaccu-
rate information is deemed to be a failure to file the report. A mortgage
company must act diligently to compile the information necessary to
complete the mortgage call report in advance of the deadline to file the
mortgage call report. For clarity, the filing of incomplete or inaccurate
information, even on a temporary basis with the intent to amend the

behalf of an individual licensed as an originator, as provided by Finance
Code §180.002(19)(B)(i);

(C) an office or location which conducts any combina-
tion of the activities described by subparagraphs (A) and (B) of this
paragraph; or

(D) a'"remote location" as defined by this section.

(3) "Licensed office" means a physical office of the mort-
gage company that is licensed by SML as its main office or a branch
office.

(4) "Main office" means the office the mortgage company
has listed in its NMLS license records (MUI filing) as its "main ad-
dress" (principal address) under "identifying information," and is there-
fore licensed by SML through the mortgage company's license.

(5) "Remote location" means a location other than a
licensed office or an administrative office of the mortgage company
from which the employees or sponsored originators of the mortgage
company conduct residential mortgage loan business as provided by
subsection (c) of this section.

(b) Office Requirements. A mortgage company must obtain a
license for any office constituting the main office or a branch office of

filing with complete and accurate information, constitutes a violation

the mortgage company. A mortgage company must also obtain a li-

of Finance Code §156.213, and this section, and may result in disci-

cense for any office or location it advertises or promotes to the general

plinary action as described by subsection (g) of this section.

public as an office or location at which the mortgage company's spon-
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sored originators meet in-person with mortgage applicants or prospec-
tive mortgage applicants. A licensed office must be a physical office

(3) "Root cause analysis report" means a written report
concerning the results or findings of an audit or investigation to

and have a permanent physical or street address (a post office box or

determine the origin or root cause of a security event, identify strategic

other similar arrangement is not sufficient). The main office or a branch

measures to effectively contain and limit the impact of a security

office must be established by the mortgage company. A sponsored

event, and to prevent a future security event.

originator cannot establish his or her own office other than an office
or location from which he or she performs remote work as provided by
subsection (c) of this section. A branch office must be licensed by SML
prior to conducting operations. A mortgage company must amend its
MUS3 filing to surrender the branch office license within 10 days after
the date the branch office closes.

(c) Authorization for Remote Work. The employees of a mort-
gage company and its sponsored originators may conduct business and
work from a remote location to the same extent as if such employees or
originators were physically present at a licensed office of the mortgage
company; provided, the mortgage company:

(1) maintains appropriate safeguards for the mortgage
company and its consumer data, information, and records, including
the use of secure virtual private networks and data storage encryption
(including cloud storage) where appropriate;

(2) employs appropriate risk-based monitoring and over-
sight processes for work performed from a remote location and main-
tains records of those processes;

(3) ensures that physical records containing consumer in-
formation are not maintained at a remote location (as defined by this

(4) "Security event" means an event resulting in unautho-
rized access to, or disruption or misuse of, an information system, in-
formation stored on such information system, or customer informa-
tion held in physical form. It includes information that is encrypted,
if the person with unauthorized access to the information can decrypt
the data.

(b) Incident Report. Except as provided by subsection (¢) of
this section, a mortgage company must submit a written report to SML
concerning any reportable incident within 30 days after the date the
mortgage company becomes aware of the reportable incident. The re-

port must include:

(1) a detailed description of the nature and circumstances
of the reportable incident;

(2) the number of Texas residents affected or potentially
affected by the reportable incident;

(3) the measures taken by the mortgage company to resolve
or address the reportable incident;

(4) the measures the mortgage company plans to take to
resolve or address the reportable incident; and

section) and any electronic records containing consumer information
located at or accessible from the remote location are secured;

(4) ensures that consumer information and records of the
mortgage company, including written procedures and training for work
from remote locations authorized under this section, are accessible and
available to SML on request;

(5) provides appropriate training to its employees and

(5) the point of contact designated by the mortgage com-
pany for inquires by SML about the reportable incident.

(c) Incidents Reported to Other Agencies. A mortgage com-
pany must provide SML with a copy of the following notifications sent
to other agencies at the time it makes the notification. Except as pro-
vided by subsection (d) of this section, a notification provided to SML
under this subsection satisfies the requirement to file a report under sub-

sponsored originators to ensure that remote employees or sponsored

section (b) of this section:

originators work in an environment conducive and appropriate to
consumer privacy; and

(6) adopts, maintains, and follows written procedures to

(1) thenotification to the Federal Trade Commission (FTC)
required by Section 314.4(j) of the FTC's Standards for Safeguarding
Customer Information rules (16 C.F.R. §314.4(j)); and

ensure that:

(A) the mortgage company and its employees and spon-

(2) the notification to the Office of the Attorney General of
Texas required by Business and Commerce Code §521.053(i).

sored originators comply with this section; and

(B) the employees and sponsored originators do not

(d) Root Cause Analysis for Security Events. For any secu-
rity event triggering a notification described by subsection (c) of this

perform an activity from a remote location that would be prohibited at

section, the mortgage company must provide SML with a root cause

a licensed office or administrative office of the mortgage company.

analysis report within 120 days after the date the mortgage company

§56.210. Reportable Incidents.

(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(1) "Catastrophic event" means an event, other than a se-
curity event, that is unforeseen and results in extraordinary levels of
damage or disruption to operations (e.g., the destruction of a principal
office or data center).

(2) "Reportable incident" means an incident or situation
that presents a material risk, financial or otherwise, to a mortgage com-
pany's operations or its customers. A reportable incident includes the
following items, provided, it presents a material risk:

(A) a"catastrophic event" as defined by this subsection;

(B) a"security event" as defined by this subsection.

becomes aware that the security event occurred.

(e) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation related to a
reportable incident as SML deems necessary or appropriate.

(f) Confidentiality. Information reported under this section is
deemed to be confidential information obtained by SML during an ex-
amination, investigation, or inspection, as provided by Finance Code
§156.301 and §56.302 of this title (relating to Confidentiality of Exam-
ination, Investigation, and Inspection Information).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.
TRD-202403932
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SUBCHAPTER D. SUPERVISION AND
ENFORCEMENT

7 TAC §§56.300 - 56.304, 56.310, 56.311

Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
for the intent of or to ensure compliance with Finance Code
Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing Act
of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). §§56.300
- 56.304 are also proposed under the authority of, and to imple-
ment, Finance Code: §156.301 and §156.305. §56.310 is also
proposed under the authority of, and to implement, Finance
Code: §§156.209, 156.302, 156.303, and 156.406. §56.311 is
also proposed under the authority of, and to implement, Finance
Code §156.209.

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

$56.300.  Examinations.

(a) Purpose. This section clarifies and establishes require-
ments related to examinations of a mortgage company and its spon-
sored originators conducted by SML under Finance Code §156.301.

(b) State Examination System (SES). Examinations are con-

(4) legal and regulatory requirements applicable to the
mortgage company and its sponsored originators are being properly
followed (including, but not limited to, the requirements described
in §56.202(b)(2) of this title (relating to Fraudulent, Misleading, or
Deceptive Practices and Improper Dealings)); and

(5) other matters as SML and its examiners deem necessary
or advisable to carry out the purposes of Finance Code Chapters 156,
157, and 180.

(f) Loan Sample. The examiners will review a sample of resi-
dential mortgage loan files identified by the examiners from the mort-
gage company's mortgage transaction log required by §56.204(c)(1)
of this title or the loan processing or underwriting log required by
§56.204(d) of this title. The examiner may expand the number of files
to be reviewed if, in his or her discretion, conditions warrant.

(g) Failure to Cooperate; Disciplinary Action. Failure by a
mortgage company or sponsored originator to cooperate with the ex-
amination or failure to grant the examiners access to books, records,
documents, operations, and facilities may result in disciplinary action
including, but not limited to, imposition of an administrative penalty.

(h) Reimbursement for Costs. The examiners may require a
mortgage company, at its own cost, to make copies of loan files or such
other books and records as the examiners deem appropriate. When
SML must travel outside of Texas to conduct an examination of a mort-
gage company or its sponsored originators because the required records
are maintained at a location outside of Texas, SML will require reim-
bursement for the actual costs incurred in connection with such travel
including, but not limited to, transportation, lodging, meals, communi-
cations, courier service and any other reasonably related costs. Costs
assessed under this subsection will be invoiced in NMLS and must be

paid in NMLS.
§56.301. Investigations.

(a) Purpose.  This section clarifies and establishes re-
quirements related to investigations of a mortgage company and

ducted in SES (stateexaminationsystem.org). A mortgage company

its sponsored originators conducted by SML under Finance Code

must use SES to facilitate the examination.

(c) Examinations by Other State Agencies. SML may partici-
pate in, leverage, or accept an examination conducted by another state

§156.301.

(b) Reasonable Cause. SML will conduct an investigation if
it has reasonable cause to do so. Reasonable cause is deemed to ex-

agency or regulatory authority if that state agency's or regulatory au-

ist if SML receives or discovers information from a source SML has

thority's mortgage regulation program is accredited by the Conference

no reason to believe is other than credible indicating that a violation

of State Bank Supervisors.

(d) Notice of Examination. Except when SML determines that
giving advance notice would impair the examination, SML will give
the primary contact person of the mortgage company listed in NMLS
or a person designated by the primary contact person advance notice of
each examination. Such notice will be sent to the primary contact per-
son's or designated person's mailing address or email address of record

of law more likely than not occurred that is within SML's authority to
take action to address. The absence of reasonable cause to initiate an
investigation does not constitute grounds to challenge and does not in-
validate action taken by SML to address a violation found during the
course of an investigation.

(c) Investigation Methods. Investigations will be conducted as
SML deems appropriate based on the relevant facts and circumstances

with NMLS and will specify the date on which SML's examiners are

then known. An investigation may include:

scheduled to begin the examination. Failure to receive the notice will
not be grounds for delay or postponement of the examination. The no-
tice will include a list of the documents and records that must be pro-
duced or made available to facilitate the examination.

(e¢) Examination Scope. Examinations will be conducted to
determine compliance with Finance Code Chapters 156, 157, and 180,

(1) review of documentary evidence;

(2) interviews with complainants, respondents, and third
parties, and the taking of sworn written statements;

(3) obtaining information from other state or federal agen-
cies, regulatory authorities, or self-regulatory organizations;

and this chapter, and will specifically address whether:

(1) all persons are properly licensed and sponsored;

(2) all office locations are properly licensed, as provided
by §56.206 of this title (relating to Office Locations; Remote Work);

(4) requiring complainants or respondents to provide ex-
planatory, clarifying, or supplemental information; and

(5) other lawful investigative methods SML deems neces-
sary or appropriate.

(3) all required books and records are being maintained in

§56.302.  Confidentiality of Examination, Investigation, and Inspec-

accordance with §56.204 of this title (relating to Books and Records);

tion Information.
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(a) Purpose. This section clarifies and establishes require-

dures and institutional controls designed to prevent or mitigate future

ments related to the confidentiality of information obtained by SML

violations.

during an examination, investigation, or inspection, as provided by
Finance Code §156.301.

(b) Confidential Information. All information obtained by

(d) Refunds to Consumers. SML may direct the mortgage
company to make refunds to consumers affected by the violation. Any
refund must comply with this subsection. The Commissioner, in his

SML during an examination, investigation, or inspection is confiden-

or her sole discretion, may waive or modify the requirements of this

tial and cannot be released except as required or expressly permitted

subsection to achieve appropriate, practical, and workable results. A

by law. The Finance Commission of Texas and the Commissioner

refund must be made by one of the following methods:

have determined that the following information is confidential under
Finance Code §156.301 (list is not exhaustive):

(1) any documents, data, data compilations, work papers,

(1) Certified Funds. The refund may be made by certified
funds (cashier's check or money order) sent to the mortgage applicant
at his or her last known address. The mortgage company must use rea-

notes, memoranda, summaries, recordings, or other information, in

sonable diligence to determine the last known address of the mortgage

whatever form or medium, obtained, compiled, or created during an

applicant. The payment must be sent in a manner that includes track-

examination, investigation, or inspection;

(2) information that is derived from or is the product of the
confidential information described by paragraph (1) of this subsection,
including any reports or other information chronicling or summarizing
the results, conclusions, or other findings of an examination, investiga-
tion, or inspection, including assertions of any violations, deficiencies,
or issues identified, or any directives, mandates, or recommendations
for action by the regulated entity to address, correct, or remediate the

ing information and confirmation of delivery (e.g., certified mail return
receipt requested, or commercial delivery service with tracking). The
mortgage company must capture and maintain records evidencing the
payment, including a copy of the payment instrument, any correspon-
dence accompanying the payment, tracking information, and delivery
confirmation;

(2) Corporate Check. The refund may be made by issuing
a check to the mortgage applicant. The check must be drawn on a bank

violations, deficiencies, issues, or other findings identified during the

account owned by the mortgage company. The check must be sent to

examination, investigation, or inspection; including, but not limited to,

the mortgage applicant at his or her last known address. The mortgage

any corrective or remedial action directed by SML or taken by the reg-

company must use reasonable diligence to determine the last known

ulated entity under §56.303 of this title (relating to Corrective Action);

address of the mortgage applicant. The mortgage company must cap-

and

(3) information that is derived from or is the product of the
confidential information described by paragraphs (1) and (2) of this
subsection, including any communications, documentary evidence, or
other information concerning the regulated entity' s compliance with
any directives, mandates, or reccommendations for action by the mort-
gage company and any corrective or remedial action taken by the regu-
lated entity to address, correct, or remediate the violations, deficiencies,

ture and maintain records evidencing the payment, including a copy of
the check, any correspondence accompanying the check, and evidence
that the check was successfully negotiated (i.e., cancelled check). If
the mortgage applicant fails to cash the check, the mortgage company
must comply with requirements of §56.304 of this title (relating to Un-

claimed Funds);

(3) Wire Transfer or ACH. The refund may be made by
wire transfer or automated clearing house (ACH) payment to the mort-

issues, or other findings identified during the examination, investiga-

gage applicant's verified bank account. The mortgage company must

tion, or inspection.

(c) Loss of Confidentiality. Subsection (b) of this section
notwithstanding, information described by that subsection is not
confidential to the extent the information becomes publicly available

capture and maintain records evidencing the payment, including any
transaction receipt, confirmation page, or similar, reflecting:

(A) name of the sender and any relevant contact infor-

mation;

in a disciplinary or enforcement action that is a contested case (i.e.,
information made part of the administrative record during an adju-
dicative hearing that is open to the public).

§56.303.

Corrective Action.

(a) Corrective Action, Generally; Purpose. During an exam-
ination, investigation, or inspection, SML may determine that viola-
tions, deficiencies, or compliance issues (collectively, violations) oc-
curred. Within the confidential environment of the examination, in-
vestigation, or inspection, SML may direct the mortgage company to
voluntarily take corrective action to address the violations identified
during the examination, investigation, or inspection. This section clar-
ifies and establishes requirements related to such corrective action.

(b) Internal Reviews. If SML determines during an examina-
tion, investigation, or inspection that a violation may be systemic, SML
may direct the mortgage company to conduct its own internal review
to self-identify any other violations, compile information concerning
such violations, and report its findings to SML. SML may direct the
mortgage company to take corrective action for any violations identi-
fied during the review.

(c) Policies and Procedures and Internal Controls. SML may
direct the mortgage company to develop and adopt policies and proce-

(B) sender's bank information (institution, routing num-
ber, and account number);

(C) name of the recipient and any relevant contact in-

formation;

(D) recipient's bank information (routing number and
account number); and

(E) the transaction reference number or confirmation

code; or

(4) Credit Against Indebtedness. If the mortgage company
is the lender or holds the mortgage servicing rights to the residential
mortgage loan related to the refund, the mortgage company may issue
a credit against the indebtedness equal to the refund; however, if the
refund is related to an improper charge or proceeds improperly held
by the mortgage company on which interest was charged, the credit
must be applied to the unpaid principal balance as of the date of such
improper charge or the date the mortgage company began improperly
holding the proceeds (typically inception of the residential mortgage
loan). The mortgage company must capture and maintain records evi-
dencing application of the credit, including the payment history reflect-
ing application of the credit and any subsequent adjustments to princi-
pal and interest as a result of the credit being applied.
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§36.304. Unclaimed Funds.
(a) Escheat Suspense Account; Escheat Log. Funds owed to

(7) Other Deadlines. Any appeal not otherwise addressed
by this section must be made within 30 days after the date notice or

or held for the benefit of a mortgage applicant or other customer of the

order is issued.

mortgage company for more than one year (i.e., unclaimed funds) must
be transferred to an escheat suspense account. The mortgage company
must maintain a log of all transfers made to the escheat suspense ac-
count, including, at a minimum:

(1) date of transfer to the escheat suspense account;

(2) date the obligation to pay the funds arose;

(3) full name and last known contact information of the
mortgage applicant or other customer to whom funds are owed; and

(4) amount of unclaimed funds.

(b) Required Records. The mortgage company must maintain
records reflecting bona fide attempts to pay the funds to the mortgage
applicant or customer.

(c) Escheat to State. At the end of three years, the unclaimed

(c) Requests for Appeal. An appeal must be made in writing
and received by SML on or before the appeal deadline. An appeal may
be sent by mail (Attn: Legal Division, 2601 N. Lamar Blvd., Suite 201,
Austin, Texas 78705) or by email (enforcement@sml.texas.gov).

(d) Effect of Not Appealing. A mortgage company or other
person that does not timely appeal the Commissioner 's decision is
deemed to have irrevocably waived any right it had to challenge the de-
cision or request an adjudicative hearing on the decision and is deemed
not to have exhausted all administrative remedies available to it for pur-
poses of judicial review of the Commissioner 's decision under Gov-
ernment Code §2001.171. The failure to appeal an order of the Com-
missioner results in the order becoming final and non-appealable. The
failure to appeal a notice of the Commissioner's decision means the
Commissioner can issue a final, non-appealable order at any time with-
out further notice or opportunity for a hearing to the mortgage company

funds must be paid to the Texas Comptroller of Public Accounts as

or other person.

provided by Property Code §72.101, or as provided by such other state
law governing the unclaimed funds.

(d) Records Retention. Records required by this section must
be retained for 10 years beginning on the date the obligation to pay the
unclaimed funds arose.

§56.310. Appeals.

(a) Purpose. Finance Code Chapter 156 provides that certain

§56.311.  Hearings.

(a) Adjudicative hearings conducted under Finance Code
Chapter 156 are governed by the rules in Chapter 9 of this title
(concerning Rules of Procedure for Contested Hearings, Appeals,
and Rulemakings). Contested cases referred to the State Office of
Administrative Hearings (SOAH) are also governed by SOAH's rules
in 1 TAC Chapter 155 (concerning Rules of Procedure). All hearings

decisions of the Commissioner adverse to a mortgage company or other

are held in Austin, Texas. Any appeal for judicial review under

person may be appealed and offers the opportunity for an adjudica-

Government Code §2001.171 must be brought in a district court in

tive hearing to challenge the decision. This section establishes various

Travis County, Texas.

deadlines by which a mortgage company or other person must appeal
the decision before it becomes final and non-appealable.

(b) The following appeal deadlines apply:

(1) License Denials. A license denial under Finance Code
§156.209 must be appealed within 10 days after the date notice of the
Commissioner's decision is received by the person seeking the license.

(2) Notice of Administrative Penalty for Violation of Final
Cease and Desist Order. A notice of administrative penalty issued un-
der Finance Code §156.303(e) must be appealed within 10 days after

(b) Hearing Costs for License Denials. Hearing costs assessed
against a person under Finance Code §156.209(f) include:

(1) filing fees;

(2) the costs of a court reporter;

(3) the costs of the administrative law judge (ALJ) or hear-
ings officer presiding over the hearing and any ancillary proceedings;

(4) the expense of SML's staff to prepare for and attend the
hearing or any ancillary proceedings, and any related travel expenses;

the date the notice is issued.

(3) Order of Suspension for Violation of Final Order. An

(5) the cost of any outside counsel retained to represent
SML; and

order of suspension issued by the Commissioner under Finance Code
§156.303(g) must be appealed within 15 days after the date the order
is issued.

(4) Order of Suspension for Criminal Offense Involving
Fraud, Theft, or Dishonesty. An order of suspension issued by the
Commissioner under Finance Code §156.303(j) must be appealed
within 15 days after the date the order is issued.

(5) Notice of Disciplinary Action. A notice of disciplinary

(6) the cost of any expert witness retained by SML.

(c) Determination of Hearing Costs for License Denials. Un-
less the ALJ makes more specific findings of fact or conclusions of law
concerning the hearing costs described by subsection (b)(3) of this sec-

tion, such costs are deemed to be $500. Hearing costs described by

subsection (b)(4) of this section are measured based on the diversion

of productivity of such staff away from their normal duties and toward

the hearings process and are calculated by multiplying the number of

action issued under Finance Code §§ 156.302(a), 156.303(a), or

hours spent by each staff member in furtherance of the hearings process

156.303(a-1) must be appealed within 30 days after the date the notice

(measured in increments of 1/10 of an hour) by their current hourly

is issued.

(6) Order for Disciplinary Action (Order to Take Affirma-
tive Action or Order to Cease and Desist). An order of the Commis-
sioner issued under Finance Code §156.303(b) or §156.406(c) must be
appealed within 30 days after the date the order is issued. This deadline
does not apply to an order for disciplinary action issued by the Commis-
sioner under Finance Code §§ 156.302(a), 156.303(a), or 156.303(a-1)
that was preceded by notice issued under paragraph (5) of this subsec-
tion.

compensation rate. The Commissioner may rely on affidavit testimony

of such staff members to make appropriate findings of fact and con-

clusions of law concerning the hearing costs described by subsection

(b)(4) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.
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¢ 14 ¢
CHAPTER 57. MORTGAGE BANKERS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses new rules in 7 TAC Chapter 57: §§57.1 - 57.6, 57.100
- 57.104, 57.106, 57.107, 57.200 - 57.207, 57.210, 57.300 -
57.304, 57.310, and 57.311 (proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 81, Mortgage Bankers
and Residential Mortgage Loan Originators, affect mortgage
bankers registered with SML and individual residential mortgage
loan originators licensed by SML under Finance Code Chapter
157.

Changes Concerning the Reorganization (Relocation) of Mort-
gage Banker Rules from Chapter 81 to Chapter 57

SML has determined it should reorganize its rules concerning
mortgage bankers by relocating the rules to Chapter 57, a vacant
chapter, and devoting such chapter exclusively to rules affecting
mortgage bankers. The proposed rules, if adopted, would effec-
tuate these changes.

Changes Concerning General Provisions (Subchapter A)

The proposed rules: in §57.2, Definitions, adopt new definitions
for "control person," "E-Sign Act," "making a residential mort-
gage loan," "person," "SML," "State Examination System," "trig-
ger lead," "UETA," "wrap lender," and "wrap mortgage loan,"
while eliminating definitions for "Commissioner's designee," and
"Department”; in §57.3, Formatting Requirements for Notices,
adopt formatting requirements for the various disclosures a mort-
gage banker is required to make; in §57.4, Electronic Delivery
and Signature of Notices, clarify that any notice or disclosure
made by a mortgage banker may be delivered and signed elec-
tronically; and, in §57.5, Computation of Time, clarify how time
periods measured in calendar days are computed.

Changes Concerning Registration (Subchapter B)

The proposed rules: in §57.100, Registration Requirements,
clarify when a mortgage banker registration is required; in
§57.101, Applications for Registration, establish requirements
for making an application for a mortgage banker registration;
in §57.102, Fees, clarify that the registration fee charged by
SML is exclusive of fees charged by the Nationwide Multistate
Licensing System (NMLS); in §57.103, Renewal of the Regis-
tration, clarify the requirements to renew the registration, clarify
that a registration approved with a pending deficiency requires
the mortgage banker to resolve the deficiency within 30 days
after the date the registration is approved, and clarify that, if
a registration is not renewed within the reinstatement period
provided by Finance Code §157.0062, a person must apply
for a new registration; in §57.104, NMLS Records; Notices
Sent to the Mortgage Banker, establish requirements for the
mortgage banker to update its registration records in NMLS and
establish requirements concerning how SML will contact the
mortgage banker using such records; in §57.106, Surrender of

the Registration, clarify circumstances under which SML may
not grant a request made by a mortgage banker to surrender
its registration; and, in §57.107, Sponsorship of the Originator;
Responsibility for Originator's Actions, establish requirements
for which a mortgage banker is responsible for the actions of the
individual residential mortgage loan originators it allows to act
on its behalf and provide that a mortgage banker registration will
revert to inactive status if the mortgage banker fails to maintain
a sponsored individual residential mortgage loan originator.

Changes Concerning Books and Records (§57.204)

Pursuant to Finance Code §157.0022, SML "may request
documentary and other evidence [from a mortgage banker]
considered by [SML] as necessary to effectively evaluate [a
consumer] complaint, including correspondence, loan docu-
ments, and disclosures . [and a] mortgage banker shall
promptly provide any evidence requested by the commis-
sioner." Meanwhile, with respect to originators sponsored by a
mortgage banker, pursuant to Finance Code §157.021(a), the
SML commissioner (commissioner) may conduct inspections
(including examinations) of an originator to determine compli-
ance with Chapter 157 and the Texas SAFE Act, or the rules
of [SML] adopted thereunder. Inspections include inspection of
the originator's "books, records, documents, operations, and
facilities" (Finance Code §157.021(a)). Pursuant to Finance
Code §157.021(b), the commissioner, upon receipt of a signed
written complaint against an originator, "shall investigate the
actions and records" of the originator. Pursuant to Finance
Code §157.021(e), the commission "by rule shall . . . determine
the information and records [of the originator] to which the
commissioner may demand access during an inspection or an
investigation." Pursuant to Finance Code §157.02015(b), the
commission "may adopt rules regarding books and records that
[an originator] is required to keep, including the location at which
the books and records must be kept." The proposed rules, in
§57.204, Books and Records: clarify that a mortgage banker
must maintain books and records on behalf of the individual
residential mortgage loan originators it sponsors; establish ad-
ditional data points for the mortgage transaction log a mortgage
banker is required to maintain under existing rules; establish
a requirement for a mortgage banker to maintain books and
records concerning home equity line of credit transactions it
originates; establish a requirement for a mortgage banker to
maintain certain additional records relating to home equity loans;
establish a requirement for a mortgage banker to maintain a
loan processing and underwriting log to track loan processing
and underwriting services the mortgage banker provides; es-
tablish recordkeeping requirements for corrective action taken
by the mortgage banker under proposed §57.304; and establish
recordkeeping requirements for the handling of unclaimed funds
of the consumer under proposed §57.305. Most of the records
and information a mortgage banker is required to maintain under
proposed §57.204 are required by other state and federal law or
otherwise generated in the ordinary course of doing business.
The proposed rules merely require that the mortgage banker
capture and maintain the records or information, including
transposing certain information to the transaction logs required
by the rule. Applicable state and federal law a mortgage banker
is required to comply with and that triggers the maintenance of
the records and information includes, but not limited to: Article
XVI, Section 50, Texas Constitution; Finance Code Chapter
157; Finance Code Chapter 159; Finance Code Chapter 343;
the federal Consumer Credit Protection Act, Truth in Lending
Act (15 U.S.C. §1601 et seq.) and Regulation Z (12 C.F.R.
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§1026.1 et seq.); the federal Real Estate Settlement Procedures
Act (12 U.S.C. §2601 et seq.) and Regulation X (12 C.F.R.
§1024.1 et seq.); the federal Equal Credit Opportunity Act (15
U.S.C. §1691 et seq.) and Regulation B (12 C.F.R. §1002.1 et
seq.); the federal Fair Credit Reporting Act (15 U.S.C. §1681
et seq.) and Regulation V (12 C.F.R. §1022.1 et seq.); the
federal Gramm-Leach-Bliley Act (15 U.S.C. §6801 et seq.),
Regulation P (12 C.F.R. §1016.1 et seq.), and the Federal Trade
Commission's (FTC) Privacy of Consumer Financial Information
Rules (16 C.F.R. §313.1 et seq.); the FTC's Standards for
Safeguarding Customer Information Rule (16 C.F.R. §314.1 et
seq.); the federal Secure and Fair Enforcement for Mortgage
Licensing Act (12 U.S.C. §5101 et seq.) and Regulation H (12
C.F.R. §1008.1 et seq.); and Regulation N (Mortgage Acts and
Practices-Advertising (MAP Rule)); 12 C.F.R. §1014.1 et seq.).

Changes Concerning Reportable Incidents (§57.210)

The mortgage industry in recent years, like many other
industries, has experienced increasing operational risks to cy-
bersecurity posed by threat actors, including third-party service
providers subject to such risks. SML has found that, in many
instances, regulated persons do not self-report incidents that
pose a threat to operations, and SML only learns of the incident
through consumer complaints filed with SML, or through media
reports, leaving SML in a poor position to mount a regulatory
response. The proposed rules in §57.210, Reportable Incidents,
establish requirements for a mortgage banker to report certain
information to SML when the mortgage banker experiences a
"security event" or a "catastrophic event." A "security event" is
defined by the rule to mean "an event resulting in unauthorized
access to, or disruption or misuse of, an information system,
information stored on such information system, or customer
information held in physical form." A "catastrophic event" is
defined by the rule to mean "an event, other than a security
event, that is unforeseen and results in extraordinary levels
of damage or disruption to operations." For an event to be
reportable under the rule, it must present "a material risk,
financial or otherwise, to a mortgage banker's operations or
its customers." SML asserts such information is necessary to
facilitate SML's inspection/examination authority described in
the Changes Concerning Books and Records (§57.204) sec-
tion above. Under federal law, pursuant to the Federal Trade
Commission's (FTC) Standards for Safeguarding Customer
Information rules (16 C.F.R. §314.1, et seq.), a mortgage banker
must "develop, implement, and maintain a comprehensive in-
formation security program" to safeguard customer information
(16 C.F.R. §314.3(a)), and must, among other things: conduct
periodic risk assessments of the information system; design
and implement safeguards to control risks to the integrity of the
information system (including data encryption and controlling
access); regularly test or monitor the effectiveness of the safe-
guards; implement policies and procedures and internal controls
to ensure personnel can execute the information security pro-
gram; oversee service providers to ensure compliance with the
information security program; continuously evaluate and adjust
the information security program; establish a written incident
response plan designed to promptly respond to, and recover
from, any security event materially affecting the confidentiality,
integrity, or availability of customer information; and, in the
event of a breach involving the information of 500 or more
consumers, report certain information to the FTC concerning
the nature and extent of the breach. Meanwhile, pursuant to
Business and Commerce Code §521.052, a mortgage banker
"shall implement and maintain reasonable procedures, including

taking any appropriate corrective action, to protect from unlawful
use or disclosure any sensitive personal information collected or
maintained by the business in the regular course of business."
Pursuant to Business and Commerce Code §521.053(i), for
a breach involving the information of 250 or more Texas con-
sumers, a mortgage banker must report certain information to
the attorney general. Considering the foregoing, the existing re-
quirements of state and federal law already require a mortgage
banker to maintain the information required to be reported to
SML under proposed §57.210 in the event of a security event.
Moreover, a report made to the FTC or to the attorney general
described above generally satisfies the requirements of the rule,
other than the requirement to provide a "root cause analysis"
concerning the "results or findings of an audit or investigation
to determine the origin or root cause of security event, identify
strategic measures to effectively contain and limit the impact
of a security event, and to prevent a future security event";
however, SML asserts that a root cause analysis is subsumed
under the existing requirements of state and federal law related
to security events, as described above, in order to meaningfully
comply with such requirements.

Other Changes Concerning Duties and Responsibilities (Sub-
chapter C)

The proposed rules: in §57.200, Required Disclosures, remove
the requirement that the disclosure to consumers required by
Finance Code §157.0021(a) be signed by the individual resi-
dential mortgage loan originator and the mortgage applicant, re-
move the requirement that a mortgage banker make the disclo-
sure on social media sites, and establish the requirement for a
mortgage banker to disclose its website address on all corre-
spondence sent to the mortgage applicant; in §57.201, Condi-
tional Pre-Qualification and Conditional Approval Letters, estab-
lish the requirement for a conditional pre-qualification letter or
conditional approval letter be issued by an individual residen-
tial mortgage loan originator acting on behalf of the mortgage
banker; in §57.202, Fraudulent, Misleading, or Deceptive Prac-
tices and Improper Dealings, clarify that a mortgage banker com-
mits a violation if the mortgage banker knowingly misrepresents
the lien position of a residential mortgage loan, create require-
ments concerning the use of trigger leads, clarify that a mort-
gage banker commits a violation if the mortgage banker solicits
a consumer on the federal do-not-call registry, clarify that a mort-
gage banker commits a violation if the mortgage banker issues
a conditional pre-qualification letter or conditional approval let-
ter that is inaccurate, erroneous, or negligently-issued, and clar-
ify that a mortgage banker commits a violation if the mortgage
banker engages in business when its registration is inactive; in
§57.203, Advertising, establish the requirement for a mortgage
banker to state its website address when making an advertise-
ment, and establish requirements for the use of team names by
a mortgage banker; in §57.205, Mortgage Call Reports, clarify
the required components of the mortgage call report, and clarify
that mortgage call reports must be complete and accurate when
filed; and in §57.207, Periodic Statements, establish a require-
ment that the mortgage banker comply with the requirements of
federal law under Regulation Z (12 C.F.R. §1026.41), governing
periodic statements sent to the borrower.

Changes Concerning Supervision and Enforcement (Subchap-
ter D)

The proposed rules: in §57.300, Examinations, provide that ex-
aminations are conducted using the State Examination System,
and that SML may participate in, leverage, or accept an ex-
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amination conducted by another state agency or regulatory au-
thority; in §57.302, Confidentiality of Examination, Investigation,
and Inspection Information, clarify the confidentiality of informa-
tion arising from an examination, investigation, or inspection by
SML; in §57.303, Corrective Action, clarify when SML may di-
rect a mortgage banker to take corrective action, and creating
requirements for refunds made to consumers; in §57.304, Un-
claimed Funds, establish requirements concerning the mortgage
banker's handling of unclaimed funds of the consumer, including
requiring the maintenance of a log to track the handling of such
funds; and, in §57.310, Appeals, establish various deadlines by
which a mortgage banker or other person subject to an enforce-
ment action must appeal.

Other Modernization and Update Changes

The proposed rules, if adopted, would make changes to mod-
ernize and update the rules including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing mortgage bankers to be easier to find by members of
the public; and, to better protect members of the public who are
consumers seeking a residential mortgage loan from a mortgage
banker registered with SML.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs). However, SML includes in this proposal a note concern-
ing certain potential costs other than direct costs (indirect costs).
SML incorporates by reference the Changes Concerning Books
and Records (§57.204) section above as if fully set forth herein.
The proposed rules related to Changes Concerning Books and
Records (§57.204) establish requirements concerning the books

and records a mortgage banker must maintain. The mainte-
nance of such records may have some attendant costs; how-
ever, as stated above, the required records and information are
already generated by the mortgage banker in complying with
other state and federal law or in the ordinary course of doing
business. As a result, these indirect costs are insignificant. SML
incorporates by reference the Changes Concerning Reportable
Incidents (§57.210) section above as if fully set forth herein. The
proposed rules related to Changes Concerning Reportable Inci-
dents (§57.210) establish requirements for a mortgage banker to
report certain information when it experiences a security event
or a catastrophic event that materially affects its operations, and
may have some attendant costs; however, as stated above, the
information required to be reported is already generated by the
mortgage banker in complying with other state and federal law
or in the ordinary course of doing business. As a result, these
indirect costs are insignificant.

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to
the agency; (4) the proposed rules do not require an increase
or decrease in fees paid to the agency; (5) the proposed rules
do create a new regulation (rule requirement). The proposed
rules related to Changes Concerning General Provisions (Sub-
chapter A), Changes Concerning Registration (Subchapter B),
Changes Concerning Books and Records (§57.204), Changes
Concerning Reportable Incidents (§57.210), and Other Changes
Concerning Duties and Responsibilities (Subchapter C) estab-
lish various rule requirements, as discussed in such sections; (6)
the proposed rules do expand, limit, or repeal an existing regu-
lation (rule requirement). The proposed rules related to Other
Changes Concerning Duties and Responsibilities (Subchapter
C) have the effect of repealing existing rule requirements as dis-
cussed in such section. (7) the proposed rules do not increase
or decrease the number of individuals subject to the rules' appli-
cability; and (8) the proposed rules do not positively or adversely
affect this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment
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There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§57.1 - 57.6
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).

This proposal affects the statutes in Finance Code Chapter 157,
the Mortgage Banker Registration and Residential Mortgage
Loan Originator License Act.

§57.1.

This chapter governs SML's administration and enforcement of Fi-

Purpose and Applicability.

(C) in the case of a limited liability company, is a man-
ager or managing member; or

(D) in the case of a partnership, has the right to receive
upon dissolution, or has contributed, 10% or more of the partnership's

capital assets.

(5) "Dwelling" means a residential structure that contains
one to four units and is attached to residential real estate. The term
includes an individual condominium unit, cooperative unit, or manu-
factured home, if it is used as a residence.

(6) "E-Sign Act" refers to the federal Electronic Signature
in Global and National Commerce Act (15 U.S.C. §7001 et seq.).

(7) "Making a residential mortgage loan," or any similar
derivative or variation of that term, means when a person determines
the credit decision to provide the residential mortgage loan, or the act
of funding the residential mortgage loan or transferring money to the
borrower. A person whose name appears on the loan documents as the
payee of the note is considered to have "made" the residential mortgage
loan.

(8) "Mortgage applicant" means an applicant for a residen-
tial mortgage loan or a person who is solicited (or contacts a mortgage
banker or originator in response to a solicitation) to obtain a residen-
tial mortgage loan, and includes a person who has not completed or
started completing a formal loan application on the appropriate form
(e.g., Fannie Mae's Form 1003 Uniform Residential Loan Application),
but has submitted financial information constituting an application, as
provided by paragraph (1) of this section.

nance Code Chapter 157, the Mortgage Banker Registration and Res-
idential Mortgage Loan Originator License Act, concerning the reg-
istration and operations of mortgage bankers. This chapter applies to
persons registered with SML as a mortgage banker or those required to
be registered.

$57.2.  Definitions.

For purposes of this chapter, and in SML's administration and enforce-
ment of Finance Code Chapter 157 (other than Subchapter D), the fol-
lowing definitions apply, unless the context clearly indicates otherwise:

(1) "Application," as used in Finance Code §157.002(6)
and paragraphs (8) and (20) of this section means a request, in any
form, for an offer (or a response to a solicitation of an offer) of resi-
dential mortgage loan terms, and the information about the mortgage
applicant that is customary or necessary in a decision on whether to

(9) "Mortgage banker" has the meaning assigned by Fi-
nance Code §157.002.

(10) "Mortgage company" means, for the purposes of this
chapter, a "residential mortgage loan company" as defined by Finance
Code §157.002.

(11) "Nationwide Multistate Licensing System" or
"NMLS" has the meaning assigned by Finance Code §157.002 in
defining "Nationwide Mortgage Licensing System and Registry."

(12) "Offers or negotiates the terms of a residential mort-
gage loan," as used in Finance Code §157.002(6) means, among other
things, when an individual:

(A) arranges or assists a mortgage applicant or prospec-
tive mortgage applicant in obtaining or applying to obtain, or otherwise

make such an offer, including, but not limited to, a mortgage appli-

secures an extension of consumer credit for another person, in connec-

cant's name, income, social security number to obtain a credit report,

tion with obtaining or applying to obtain a residential mortgage loan;

property address, an estimate of the value of the real estate, or the mort-
gage loan amount.

(2) "Commissioner" means the savings and mortgage lend-

(B) presents for consideration by a mortgage applicant
or prospective mortgage applicant particular residential mortgage loan
terms (including rates, fees and other costs); or

ing commissioner appointed under Finance Code Chapter 13.

(3) "Compensation" includes salaries, bonuses, commis-

(C) communicates directly or indirectly with a mort-
gage applicant or prospective mortgage applicant for the purpose of

sions, and any financial or similar incentive.

(4) "Control person" means an individual that directly or
indirectly exercises control over a mortgage banker. Control is defined
by the power, directly or indirectly, to direct the management or poli-

reaching a mutual understanding about particular residential mortgage
loan terms.

(13) "Originator" has the meaning assigned by Finance
Code §157.002 in defining "residential mortgage loan originator."

cies of a mortgage banker, whether through ownership of securities, by

Paragraphs (12) and (20) of this section do not affect the applica-

contract, or otherwise. Control person includes any person that:

(A) is a director, general partner, or executive officer;

B) directly or indirectly has the right to vote 10% or
(B) y y g

bility of such statutory definition. Individuals who are specifically
excluded under such statutory definition, as provided by Finance Code
§180.002(19)(B), are excluded under this definition and for purposes
of this chapter. Persons who are exempt from licensure as provided

more of a class of a voting security or has the power to sell or direct

by Finance Code §180.003 are exempt for purposes of this chapter,

the sale of 10% or more of a class of voting securities;

except as otherwise provided by Finance Code §180.051.
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(14) "Person" has the meaning assigned by Finance Code

inch. If Finance Code Chapter 157 or this chapter prescribes a form

§180.002.

(15) "Residential mortgage loan" has the meaning assigned
by Finance Code §157.002 and includes new loans and renewals, ex-
tensions, modifications, and rearrangements of such loans. The term
does not include a loan secured by a structure that is suitable for oc-
cupancy as a dwelling but is used for a commercial purpose such as a
professional office, salon, or other non-residential use, and is not used
as a residence.

(16) "Residential real estate" has the meaning assigned by
Finance Code §180.002 and includes both improved or unimproved
real estate or any portion of or interest in such real estate on which a
dwelling is or will be constructed or situated.

(17) "Social media site" means any digital platform acces-
sible by a mortgage applicant or prospective mortgage applicant where
the mortgage banker or sponsored originator does not typically own
the hosting platform but otherwise exerts editorial control or influence
over the content within their account, profile, or other space on the dig-
ital platform, from which the mortgage banker or sponsored originator
posts commercial messages or other content designed to solicit busi-
ness.

(18) "SML" means the Department of Savings and Mort-
gage Lending.

(19) "State Examination System" or "SES" means an on-
line, digital examination system developed by the Conference of State
Bank Supervisors that securely connects regulators and regulated enti-
ties on a nationwide basis to facilitate the examination process.

(20) "Takes a residential mortgage loan application," as
used in Finance Code §157.002(6) in defining "residential mortgage
loan originator" means when an individual receives a residential
mortgage loan application for the purpose of facilitating a decision
on whether to extend an offer of residential mortgage loan terms to
a mortgage applicant or prospective mortgage applicant, whether
the application is received directly or indirectly from the mortgage
applicant or prospective mortgage applicant, and regardless of whether
or not a particular lender has been identified or selected.

(21) "Trigger Lead" means information concerning a
consumer's credit worthiness (consumer report) compiled by a
credit reporting agency (consumer reporting agency), obtained in
accordance with the federal Fair Credit Reporting Act (15 U.S.C.
§1681b(c)(1)(B)), that is not initiated by the consumer but, instead,
instead triggered by an inquiry to a consumer reporting agency in
response to an application for credit initiated by the consumer in a
separate transaction. The term does not include a consumer report
obtained by a mortgage company licensed by SML or a mortgage
banker registered with SML in response to an application for credit
made by a consumer with that mortgage company or mortgage banker
or that is otherwise authorized by the consumer.

(22) "UETA" refers to the Texas Uniform Electronic Trans-
actions Act, Business & Commerce Code Chapter 322.

(23) "Wrap lender" has the meaning assigned by Finance
Code §159.001.

(24) "Wrap mortgage loan" has the meaning assigned by
Finance Code §159.001.

§57.3.  Formatting Requirements for Notices.

Any notice or disclosure (notice) required by Finance Code Chapter
157, or this chapter, must be easily readable. A notice is deemed to
be easily readable if it is in at least 12-point font and uses a typeface
specified by this section. A font point generally equates to 1/72 of an

for the notice, the notice must closely follow the font types used in the
form. For example, where the form uses bolded, underlined, or "all
caps" font type, the notice must be made using those font types. The
following typefaces are deemed to be easily readable for purposes of
this section (list is not exhaustive and other typefaces may be used;
provided, the typeface is easily readable):

(1) Arial;
(2) Aptos;
(3) Calibri;
(4) Century Schoolbook;
(5) Garamond;
(6) Georgia;
(7) _Lucinda Sans;
(8) Times New Roman;
(9) Trebuchet; and
10) Verdana.

§57.4.  Electronic Delivery and Signature of Notices.

Any notice or disclosure required by Finance Code Chapter 157, or
this chapter, may be provided and signed in accordance with state and
federal law governing electronic signatures and delivery of electronic
documents. The UETA and E-Sign Act include requirements for elec-
tronic signatures and delivery.

§57.5.  Computation of Time.

The calculation of any time period measured in days by Finance Code
Chapter 157, or this chapter, is made using calendar days, unless clearly
stated otherwise. In computing a period of calendar days, the first day
is excluded and the last day is included. Ifthe last day of any period is a
Saturday, Sunday, or legal holiday, the period is extended to include the
next day that is not a Saturday, Sunday, or legal holiday, unless clearly
stated otherwise.

§57.6.  Enforceability of Liens.

A violation of Finance Code Chapter 157, or this chapter, does not
render an otherwise lawfully taken lien invalid or unenforceable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403934

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535
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SUBCHAPTER B. REGISTRATION
7 TAC §§57.100 - 57.104, 57.106, 57.107
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules necessary
to implement or fulfill the purposes of Finance Code Chapter
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157 and as required to carry out the intentions of the federal
Secure and Fair Enforcement for Mortgage Licensing Act of
2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). §57.100 is
also proposed under the authority of, and to implement, Finance
Code §157.003. §§56.101 - 57.103 are also proposed under
the authority of, and to implement, Finance Code §157.006 -
157.0062. §57.104 is also proposed under the authority of,
and to implement, Finance Code §157.005. §57.107 is also
proposed under the authority of, and to implement, Finance
Code §157.019.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act.

§57.100.  Registration Requirements.

(a) Registration Required. A person, unless exempt as pro-
vided by Finance Code §157.004, is required to be registered with SML
as a mortgage banker under Finance Code Chapter 157 if the person en-
gages in or conducts the business of a mortgage banker or advertises
or holds that person out to the public as engaging in or conducting the
business of a mortgage banker concerning a loan or prospective loan
secured or designed to be secured by residential real estate located in
Texas, including, but not limited to:

(1) representing or holding that person out to the public
through advertising or other means of communication as a mortgage
banker; and

(2) receiving compensation for engaging in or conducting
the business of a mortgage banker (a person must be registered at the
time it receives compensation even if the compensation relates to ser-
vices provided when the person was registered).

(b) Branch Office Registration Required. A mortgage banker
must register each office constituting a branch office of the mortgage
banker for purposes of §57.206 of this title (relating to Office Loca-
tions; Remote Work).

§57.101.

(a) NMLS. Applications for registration must be submitted
through NMLS and must be made using the current form prescribed
by NMLS. SML has published application checklists on the NMLS
Resource Center website (nationwidelicensingsystem.org; viewable
on the "State Licensing Requirements" webpage) which outline the
requirements to submit an application. Applicants must comply with
requirements in the checklist in making the application.

Applications for Registration.

(b) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation deemed nec-
essary or appropriate to determine that the registration requirements of
Finance Code Chapter 157 are met.

(c) Incomplete Filings; Deemed Withdrawal. An application
is complete only if all required information and supporting documen-
tation is included and all required fees are received. If an application
is incomplete, SML will send written notice to the applicant specifying
the additional information, documentation, or fee required to render the
application complete. The application may be deemed withdrawn and
any fee paid will be forfeited if the applicant fails to provide the addi-
tional information, documentation, or fee within 30 days after the date
written notice is sent to the applicant as provided by this subsection.

§57.102. Fees.

(a) Registration Fees. The registration fee is determined by the
Commissioner in an amount not to exceed the maximum amount spec-

establish different fee amounts for a new registration versus renewal
of the registration versus reinstatement of the registration. The current
fee is set in NMLS and posted on SML's website (sml.texas.gov). The
Commissioner may change the fee at any time; provided, any fee in-
crease is not effective until notice has been posted on SML's website
for at least 30 days. The registration fee must be paid in NMLS.

(b) NMLS Fees. NMLS charges a separate fee to process the
application. Such fee is determined by NMLS and must be paid by
the applicant at the time it files the application. The current fee is set
in NMLS and posted on the NMLS website (nationwidelicensingsys-
tem.org).

(c) All fees are nonrefundable and nontransferable.

§57.103.  Renewal of the Registration.
(a) A registration may be renewed on:

(1) timely submission of a completed renewal application
(renewal request) in NMLS together with payment of all required fees;
and

(2) adetermination by SML that the mortgage banker con-
tinues to meet the minimum requirements for registration, including
the requirements of Finance Code §157.003(b).

(b) Commissioner's Discretion to Approve with a Deficiency.
The Commissioner may, in her or her sole discretion, approve a renewal
request with one or more deficiencies the Commissioner deems to be
relatively minor and allow the mortgage banker to continue conduct-
ing regulated activities while the mortgage banker works diligently to
resolve the deficiencies. A renewal request approved by the Commis-
sioner under this subsection will be assigned the NMLS license status
"Approved - Deficient." Approval under this subsection does not re-
lieve the mortgage banker of the obligation to resolve the deficiencies.
A mortgage banker approved under this subsection must resolve the de-
ficiencies within 30 days after the date the license is approved, unless
an extension of time is granted by the Commissioner. Failure to timely
resolve the deficiencies constitutes grounds for the Commissioner to
suspend or revoke the registration.

(c) Reinstatement. This section applies to a person seeking
reinstatement of an expired registration (bearing the registration status
"Terminated - Failed to Renew") described by Finance Code §157.0062
and must be construed accordingly. A mortgage banker registration
cannot be renewed beyond the reinstatement period; instead, the per-
son must apply for a new registration and comply with all current re-
quirements and procedures governing issuance of a new registration.

§$57.104.  NMLS Records; Notices Sent to the Mortgage Banker.

(a) NMLS Registration Status. SML is required to assign a sta-
tus to the registration in NMLS. The registration status is displayed in
NMLS and on the NMLS Consumer Access website (nmlsconsumerac-
cess.org). SML is limited to the registration status options available in
NMLS. The NMLS Resource Center website (nationwidelicensingsys-
tem.org) describes the available registration status options and their
meaning.

(b) Amendments to NMLS Records Required. A mortgage
banker must amend its NMLS registration records (MU1 filing) within
10 days after the date of any material change affecting any aspect of
the MU filing, including, but not limited to:

(1) name (which must be accompanied by supporting doc-
umentation submitted to SML establishing the name change);

(2) the addition or elimination of an assumed name (also
known as a trade name or "doing business as" name; which must be

ified by Finance Code §157.006, exclusive of fees charged by NMLS,

accompanied by a certificate of assumed business name or other docu-

as described in subsection (b) of this section. The Commissioner may

mentation establishing or abandoning the assumed name);
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(3) the contact information under "Identifying Informa-

tion":

(4) the contact information under "Resident/Registered

Agent";

(5) the contact information under "Contact Employee In-
formation"; and

(6) answers to disclosure questions (which must be accom-
panied by explanations for each such disclosure, together with support-
ing documentation concerning such disclosure).

(c) Amendments to MU2 Associations Required. A mortgage
banker must cause the individuals who are required to register an asso-
ciation with the mortgage banker (control persons) to make the proper
filings in NMLS using the current form prescribed by NMLS (MU2
filing) and must ensure such associations are amended within 10 days

(2) the mortgage banker is in violation of an order of the

(3) the mortgage banker has failed to pay any fee, charge,
or other indebtedness owed to SML; or

(4) the mortgage banker has failed to file mortgage call re-
ports required by §57.205 of this title (relating to Mortgage Call Re-
orts).

(b) Inactive Status Pending Surrender. If SML does not grant
the request or requires additional time to consider the request, the re-
quest will be left pending while the issue preventing SML from grant-
ing the request is resolved or lapses. During this time, the mortgage
banker's registration will be assigned the license status "Approved -
Inactive" in NMLS.

$57.107.  Sponsorship of Originator, Responsibility for Originator's

after the date of any material change affecting such associations.

(d) Notices Sent to the Mortgage Banker. Any correspon-
dence, notification, alert, message, official notice or other written
communication from SML will be sent to the mortgage banker in
accordance with this subsection using the mortgage banker's current
contact information of record in NMLS unless another method is
required by other applicable law.

(1) Service by Email. Service by email is made using the
email address the mortgage banker has designated in its MU filing un-
der "Contact Employee Information" for the contact designated as the
"Primary Company Contact." Service by email is complete on trans-
mission of the email to mortgage banker's email service provider; pro-
vided, SML does not receive a "bounce back" notification, or similar,
from the email service provider indicating that delivery was not effec-
tive. A mortgage banker must monitor such email account and ensure
that emails sent by SML are not lost in a "spam" or similar folder, or
undelivered due to intervention by a "spam filter" or similar service. A
mortgage banker is deemed to have constructive notice of any emails
sent by SML to the email address described by this paragraph. A mort-
gage banker is further deemed to have constructive notice of any NMLS
system notifications sent to it by email.

(2) Service by Mail. Service by mail is made using the ad-
dress the mortgage banker has designated in its MU filing under "Con-
tact Employee Information" for the contact designated as the "Primary
Company Contact." Service by mail is made using the address the mort-
gage banker has designated in its MUI filing under "Contact Employee
Information" for the contact designated as the "Primary Company Con-
tact." Service by mail is complete on deposit of the document, postpaid
and properly addressed, in the mail or with a commercial delivery ser-
vice. If service is made on the mortgage banker by mail and the docu-
ment communicates a deadline by or a time during which the mortgage
banker must perform some act, such deadline or time period for ac-
tion is extended by 3 days. However, if service was made by another
method prescribed by this subsection, such deadline or time period will
be calculated based on the earliest possible deadline or shortest appli-

cable time period.
$57.106.  Surrender of the Registration.

(a) Surrender Request. A mortgage banker may seek surrender
of the registration by filing a registration surrender request (request) in
NMLS. The request must be made using the current form prescribed by
NMLS. SML will review the request and determine whether to grant
it. SML may not grant the request if, among other reasons:

(1) the mortgage banker is the subject of a pending or con-
templated investigation or enforcement action;

Actions.

(a) Sponsorship Required. A mortgage banker conducts orig-
ination activity through one or more originators who must be spon-
sored by the mortgage banker in NMLS. To sponsor an originator, the
mortgage banker must first register a relationship with the originator in
NMLS. When a relationship has been registered, the mortgage banker
may then file a request in NMLS to establish sponsorship of the orig-
inator. An originator must make filings in NMLS to establish such
sponsorship. Sponsorship is not effective until the sponsorship request
has been reviewed and approved by SML. A mortgage banker must not
allow an individual to act on its behalf in the capacity of an originator
until such sponsorship has been established and is effective. Informa-
tion about how to file for sponsorship is available on the NMLS Re-
source Center website (nationwidelicensingsystem.org).

(b) Responsibility for Originator's Actions. By sponsoring an
originator, or otherwise allowing an individual to act on its behalf in the
capacity of an originator, the mortgage banker assumes responsibility
for the actions of such originator or individual acting in the capacity of
an originator. All violations of law by an originator or individual act-
ing in the capacity of an originator are deemed to be attributable and
imputed to the mortgage banker sponsoring the originator or for which
the individual acting as an originator was allowed to act, and the Com-
missioner may take action against the mortgage banker under Finance
Code §157.009 and seek disciplinary action against the originator si-
multaneously for the same conduct giving rise to the violation. As a
result, a mortgage banker is charged with knowledge of and must en-
sure compliance by their sponsored originators with the requirements
of Finance Code Chapters 157 and 180, and of SML's rules in Chapter
55 of this title (relating to Residential Mortgage Loan Originators).

(c) Termination of Sponsorship. Sponsorship may be termi-
nated by either the sponsoring mortgage banker or the sponsored orig-
inator. If sponsorship is terminated, the party terminating the spon-
sorship must immediately notify SML of the termination by making a
filing in NMLS to terminate the sponsorship, as provided by Finance
Code §157.019.

(d) Failure to Maintain Sponsored Originator; Inactive Status.
If a mortgage banker does not have any licensed and sponsored orig-
inators, the license will be assigned the status "Approved - Inactive,"
during which time the mortgage banker must not conduct regulated ac-
tivities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.
TRD-202403936
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lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES
7 TAC §§57.200 - 57.207, 57.210
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing Act
of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). §57.200
is also proposed under the authority of, and to implement,
Finance Code §157.0021. §57.201 is also proposed under the
authority of, and to implement, Finance Code: §157.0023(b)
and §157.02012. §§57.202, 57.203, 57.207, and 57.210 are
also proposed under the authority of, and to implement, Finance
Code §157.009. §57.204 is also adopted under the authority
of, and to implement, Finance Code §157.02015(b). §57.205 is
also proposed under the authority of, and to implement, Finance
Code §157.020. §57.206 is also proposed under the authority
of, and to implement, Finance Code §157.003(6).

This proposal affects the statutes in Finance Code Chapter 157,
the Mortgage Banker Registration and Residential Mortgage
Loan Originator License Act.

§57.200.  Required Disclosures.

(a) Purpose. This section clarifies and establishes require-

website (sml.texas.gov). The notice must be displayed on the initial
or home page of the website (typically the base-level domain name) or
contained in a linked webpage with the link to such webpage displayed
on the initial or home page.

(d) Disclosures in Correspondence. All correspondence sent
to a mortgage applicant or borrower must include:

(1) the mortgage banker's name and NMLS ID; and

(2) the mortgage banker's website address, if it has a web-

site.

(e) Specific Notice to Borrower (Servicing Notice). A mort-
gage banker that acts as a residential mortgage loan servicer must send
written notice to the borrower concerning SML's regulatory oversight
within 30 days after the date it begins servicing a residential mortgage
loan. The notice must be in the current form prescribed by the SML and
posted on its website. The notice must be included in the first notice
sent to the borrower that notifies the borrower of the mortgage banker's
role in servicing the loan, including any notice required by Regulation
X (12 C.F.R. §1024.33(b)). This subsection applies to the servicing of
residential mortgage loans secured by real property located in Texas.
Mortgage bankers servicing a residential mortgage loan not secured by
real property located in Texas must not provide the notice described by
this subsection.

§57.201.
Letters.

(a) Conditional Pre-Qualification Letter. Except as provided
by subsection (¢) of this section, when provided to a mortgage applicant
or prospective mortgage applicant, written confirmation of conditional
pre-qualification (conditional pre-qualification letter) must include the
information in Form A, Figure: 7 TAC §57.201(a). The information
must be provided using Form A or an alternate form approved by the
mortgage banker that includes all of the information found on Form A.
There is no requirement to issue a conditional pre-qualification letter.
Form A or an alternate form may be modified by adding any of the
following as needed:

Conditional Pre-Qualification and Conditional Approval

ments related to the disclosures a mortgage banker is required to make

Figure: 7 TAC §57.201(a)

under Finance Code §157.0021.

(b) Specific Notice to Applicant (Origination Notice). A mort-

(1) Any additional aspects of the loan as long as not mis-

leading;

gage banker must send written notice to a mortgage applicant concern-
ing SML's regulatory oversight. The notice must be sent at the time the
mortgage banker and its sponsored originator receives the initial appli-
cation for a residential mortgage loan. The notice may be provided to
the mortgage applicant by any means allowing for the mortgage banker
to capture and maintain records reflecting timely delivery, as required
by §57.204(c)(2)(A)(iv) of this title (relating to Books and Records).
The notice may be signed and dated by the mortgage applicant to evi-
dence receipt. The notice must be in the form adopted by this subsec-
tion. However, the form may be modified by adding other identifying
information for the transaction (e.g., loan identification number, or the
name and NMLS ID of the mortgage banker or the investor); provided,
any information added to the form is not misleading and does not con-
tradict or frustrate the purpose of the disclosure.

Figure: 7 TAC §57.200(b)

(c) Posted Notice on Websites. A mortgage banker must post

(2) Any additional items that the originator has reviewed
in determining conditional qualifications; or

(3) Any additional terms, conditions, and requirements.

(b) Conditional Approval Letter. When provided to a mort-
gage applicant or prospective mortgage applicant, written notification
of conditional loan approval on the basis of credit worthiness, but not
on the basis of collateral (conditional approval letter), must include the
information in Form B, Figure 7. TAC §57.201(b). The information
can be provided using Form B or an alternate form approved by the
mortgage banker that includes all of the information found on Form B.
There is no requirement to issue a conditional approval letter. Form B
or an alternate form may be modified by adding the additional informa-
tion permitted by subsection (a)(1) - (3) of this section, or a disclosure
of fees charged. A disclosure of fees charged, on Form B or an alter-
nate form, does not serve as a substitute for any fee disclosure required

a notice concerning SML's regulatory oversight on each website of

by state or federal laws or regulations. A conditional approval letter

the mortgage banker, other than a social media site, that is accessi-

must not be issued unless the mortgage banker or its sponsored origi-

ble by a mortgage applicant or prospective mortgage applicant and ei-

nator has verified that, absent any material changes prior to closing, the

ther used to conduct residential mortgage loan origination business or

mortgage applicant or prospective mortgage applicant has satisfied all

from which the mortgage banker advertises to solicit such business,

loan requirements related to credit, income, assets, and debts. Verifi-

as provided by §57.203 of this title (relating to Advertising). The no-

cation may be conducted manually or by electronic means.

tice must be in the current form prescribed by SML and posted on its

Figure: 7 TAC §57.201(b)
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(c) Firm Offers of Credit. Subsection (a) of this section does
not apply to "firm offers of credit," as defined by 15 U.S.C. §1681a(l).

(B) contacting a consumer who has opted out of pre-
screened offers of credit under the federal Fair Credit Reporting Act

(d) Issuance by the Originator. A conditional pre-qualification
letter or conditional approval letter must be issued and signed by the
mortgage banker's sponsored originator acting on behalf of the mort-

(FCRA; 12 U.S.C. §1681b(e)); or

(C) failing in the initial communication with the con-
sumer to make a firm offer of credit as provided by the FCRA (12

gage banker to originate the prospective residential mortgage loan.

U.S.C. §1681a(l) and §1681b(c)); or

$57.202.  Fraudulent, Misleading, or Deceptive Practices and Im-
proper Dealings.

(a) Fraudulent, Misleading, or Deceptive Practices. The fol-
lowing conduct by a mortgage banker or its sponsored originators con-
stitutes fraudulent and dishonest dealings for purposes of Finance Code

§157.009(d):

(1) knowingly misrepresenting the mortgage banker's or
sponsored originator's relationship to a mortgage applicant or any other
party to a residential mortgage loan transaction or prospective residen-
tial mortgage loan transaction;

(2) knowingly misrepresenting or understating any cost,
fee, interest rate, or other expense to a mortgage applicant or prospec-
tive mortgage applicant in connection with a residential mortgage
loan;

(3) knowingly overstating, inflating, altering, amending or
disparaging any source or potential source of residential mortgage loan
funds in a manner which disregards the truth or makes any knowing and
material misstatement or omission;

(4) knowingly misrepresenting the lien position of a resi-
dential mortgage loan or prospective residential mortgage loan;

(5) knowingly participating in or permitting the submission
of false or misleading information of a material nature to any person in
connection with a decision by that person whether to make or acquire
a residential mortgage loan;

(6) asprovided by Regulation X (12 C.F.R. §1024.14), bro-
kering, arranging, or making a residential mortgage loan for which the
mortgage banker or sponsored originator receives compensation for
services not actually performed or where the compensation received
bears no reasonable relationship to the value of the services actually

performed;

(7) recommending or encouraging default or delinquency
or the continuation of an existing default or delinquency by a mortgage
applicant on any existing indebtedness prior to closing a residential
mortgage loan which refinances all or a portion of such existing in-
debtedness;

(8) altering any document produced or issued by SML, un-
less otherwise permitted by statute or a rule of SML;

(9) using a trigger lead in misleading or deceptive manner
by, among other things:

(A) failing to state in the initial communication with the

consumer:

(i) the mortgage banker's name;

(ii) _a brief explanation of how the mortgage banker
obtained the consumer's contact information to make the communica-
tion (i.e., an explanation of trigger leads);

(iii) that the mortgage banker is not affiliated with
the creditor to which the consumer made the credit application that
resulted in the trigger lead; and

(iv) _ that the purpose of the communication is to so-
licit new business for the mortgage banker;

(10) engaging in any other practice which the Commis-
sioner, by published interpretation, has determined is fraudulent, mis-
leading, or deceptive.

(b) Improper or Unfair Dealings. The following conduct by
a mortgage banker or its sponsored originators constitutes improper
dealings for purposes of Finance Code §157.009(d):

(1) acting negligently in performing an act requiring a reg-
istration under Finance Code Chapter 157 or a license under Finance
Code Chapters 157 and 180;

(2) violating any provision of a local, State of Texas, or
federal constitution, statute, rule, ordinance, regulation, or final court
decision that governs the same or a closely related activity, transaction,
or subject matter that is governed by the provisions of Finance Code
Chapters 156, 157 or 180, including, but not limited to:

(A) Consumer Credit Protection Act, Equal Credit Op-
portunity Act (15 U.S.C. §1691 et seq.) and Regulation B (12 C.F.R.
§1002.1 et seq.);

(B) Secure and Fair Enforcement for Mortgage Licens-
ing Act (12 U.S.C. §5101 et seq.) and Regulation H (12 C.F.R. §1008.1
et seq.);

(C) Regulation N (12 C.F.R. §1014.1 et seq.);

(D) Gramm-Leach-Bliley Act (GLBA; 15 U.S.C.
§6801 et seq.), Regulation P (12 C.F.R. §1016.1 et seq.), and the
Federal Trade Commission's (FTC) Privacy of Consumer Financial
Information rules (16 C.F.R. §313.1 et seq.);

(E) Fair Credit Reporting Act (15 U.S.C. §1681 et seq.)
and Regulation V (12 C.F.R. §1022.1 et seq.);

(F) Real Estate Settlement Procedures Act (12 U.S.C.
§2601 et seq.) and Regulation X (12 C.F.R. 1024.1 et seq.);

(G) Consumer Credit Protection Act, Truth in Lending
Act (15 U.S.C. §1601 et seq.) and Regulation Z (12 C.F.R. §1026.1 et
seq.);

(H) the FTC's Standards for Safeguarding Customer In-
formation rule (16 C.F.R. §314.1 et seq.);

(I) Finance Code Chapter 159 and Chapter 59 of this

title; and

(J) Texas Constitution, Article XVI, §50 and Chapter
153 of this title;

(3) soliciting by phone a consumer who has placed his
or her contact information on the national do-not-call registry main-
tained by the Federal Trade Commission (FTC), unless otherwise
allowable under the FTC's Telemarketing Sales Rule (16 C.F.R.
§310.4(b)(iii)(B));

(4) Issuing a conditional pre-qualification letter or condi-
tional approval letter under §57.201 of this title (relating to Conditional
Pre-Qualification and Conditional Approval Letters) that does not com-
ply with the required form for the letter or is inaccurate, erroneous, or

negligently-issued;
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(5) Representing to a mortgage applicant that a charge or

or sales agents; provided, the payment or other transfer described by

fee which is payable to the mortgage banker or sponsored originator is

this subsection occurs as a part of closing and is properly reflected in

a "discount point" or otherwise benefits the mortgage applicant unless

the closing disclosure. If a payment or other transfer described by this

the loan closes and:

(A) the mortgage banker is making the residential mort-
gage loan (lender); or

(B) the mortgage banker is not the lender but demon-

subsection occurs after closing, a rebuttable presumption exists that the
payment or transfer is derived from the originator's fees for residential
mortgage loan origination services and constitutes an improper sharing
or splitting of fees with the mortgage applicant. The rebuttable pre-
sumption may only be overcome by clear and convincing evidence es-

strates by clear and convincing evidence that the lender has charged or

tablished by the mortgage banker or sponsored originator that the pay-

collected discount points or other fees which the mortgage banker has

ment or transfer is instead derived from fees for real estate brokerage

actually paid to the lender on behalf of the mortgage applicant to buy

or sales agent services. A violation of this subsection is deemed to con-

down the interest rate on the residential mortgage loan.

(6) Failing to accurately respond within a reasonable time

stitute improper dealings for purposes of Finance Code §157.009(d).
$57.203.  Advertising.

period to reasonable questions from a mortgage applicant concerning
the scope and nature of the mortgage banker's services and any costs.

(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(7) allowing a licensed originator to act on behalf of the
mortgage banker when the originator is not sponsored by the mortgage

(1) "Advertisement" means a commercial message in any
medium that promotes, directly or indirectly, a residential mortgage

banker or otherwise holds his or her license in an inactive status; or

loan transaction or is otherwise designed to solicit residential mortgage

(8) using the services of mortgage company or mortgage
banker to provide loan processing services when the mortgage com-
pany or mortgage banker providing the services holds its license or
registration in an inactive status.

(c) Related Transactions. A mortgage banker engages in
fraudulent and dishonest dealings for purposes of Finance Code
§157.009(d) when, in connection with the origination of a residential
mortgage loan:

(1) The mortgage banker or sponsored originator:

(A) offers other goods or services to a mortgage appli-
cant in a separate but related transaction; and

(B) the mortgage banker or sponsored originator
engages in fraudulent, misleading, or deceptive acts in the related
transaction; or

(2) The mortgage banker or sponsored originator:

(A) affiliates with another person that provides goods or
services to a mortgage applicant in a separate but related transaction;

(B) the affiliated person engages in fraudulent, mislead-
ing, or deceptive acts in that transaction;

(C) the mortgage banker or sponsored originator knew

loan origination business for the mortgage banker or its sponsored orig-
inators. The term includes "flyers," business cards, or other handouts,
and messages or posts made on a social media site. The term does not
include:

(A) any advertisement which indirectly promotes a res-
idential mortgage loan transaction and contains only the name of the
mortgage banker or sponsored originator and not any contact informa-
tion with the exception of a website address, such as on cups, pens
or pencils, shirts or other clothing (including company uniforms and
sponsored youth league jerseys), or other promotional items of nomi-
nal value;

(B) any rate sheet, pricing sheet, or similar proprietary
information provided to realtors, builders, and other commercial enti-
ties that is not intended for distribution to consumers; or

(C) signs located on or adjacent to the mortgage
banker's registered office as provided by §57.206 of this title (relating
to Office Locations; Remote Work).

(2) "Team logo" means a logo, symbol, or other graphic
used to identify the group using a team name.

(3) "Team name" means a name other than the mortgage
banker's legal name or a properly registered assumed name typically
used by a geographically or administratively distinct group of employ-

or should have known of the fraudulent, misleading, or deceptive acts

ees working for the mortgage banker as a division or team within the

of the affiliated person; and

(D) the mortgage banker or sponsored originator failed
to take appropriate steps to prevent or limit the fraudulent, misleading,

larger organization (e.g., the employees of a branch office).

(b) Compliance with Federal Law. A mortgage banker or
sponsored originator that advertises rates, terms, or conditions must

or deceptive acts.

(d) Sharing or Splitting Origination Fees with the Mortgage
Applicant. A mortgage banker and its sponsored originators must not
offer or agree to share or split any loan origination fees with a mort-

comply with the requirements of Regulation N (12 C.F.R. §1014.1 et
seq.) and Regulation Z (12 C.F.R. §1026.24).

(c¢) Required Content. Except as provided by subsections (d)
and (e) of this section, an advertisement must contain:

gage applicant, rebate all or a part of an origination fee to a mortgage
applicant, reduce their established compensation to benefit a mortgage
applicant, or otherwise provide money, a cash equivalent, or anything
of value to a mortgage applicant in connection with providing residen-

(1) the mortgage banker's name and NMLS ID;

(2) the mortgage banker's website address, if it has a web-
site; and

tial mortgage loan origination services unless otherwise allowable un-
der Regulation X (12 C.F.R. §1024.14) and Regulation Z (12 C.F.R.
§1026.36(d)). A sponsored originator acting in the dual capacity of an
originator and real estate broker or sales agent licensed under Occu-

(3) the sponsored originator's name and NMLS ID.

(d) Advertising Directly by a Mortgage Banker. A mortgage
banker may advertise directly to the public and is not required to ad-

pations Code Chapter 1101 may rebate their fees legitimately earned

vertise through a sponsored originator. The requirements of subsection

and derived from their real estate brokerage or sales agent services to

(c)(3) of this section do not apply to an advertisement made directly by

the extent allowable under applicable law governing real estate brokers

a mortgage banker.
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(e) Advertising on Social Media Sites. If the mortgage banker

keeping system, or a combination thereof. The records must be ac-

or sponsored originator advertises on a social media site, the require-

curate, complete, current, legible, and readily accessible and sortable.

ments of subsection (c) of this section may be met by prominently dis-
playing the required information on the home page, profile page, or
similar, on such social media site so that the viewer can quickly discern
the information without reviewing various historical content posted by
the mortgage banker or sponsored originator on the social media site.

(f) Use of Team Names and Team Logos. A mortgage banker

(2) Location. A mortgage banker and its sponsored orig-
inators must ensure the records required by this section (or true and
correct copies thereof) are maintained at or are otherwise readily acces-
sible from either the main office of the mortgage banker or the location
the mortgage banker has designated in its MU filing under "Books and
Records Information" in NMLS. (For purposes of this section "main

and its sponsored originators may use team names and team logos in

office" has the meaning assigned by §57.206 of this title (relating to

advertisements if the following requirements are met:

(1) Team names and team logos are permitted for adver-
tising purposes only. A team name or team logo may not be used to

Office Locations; Remote Work.)

(3) Production of Records; Disciplinary Action. All
records required by this section must be maintained in good order and

conduct residential mortgage loan origination business. For clarity, a

produced to SML upon request. Failure by a mortgage banker's spon-

team name or team logo may not appear on any documentation sent to

sored originator to produce records upon request after a reasonable

the mortgage applicant in connection with a residential mortgage loan

time for compliance may result in disciplinary action against the orig-

or on any documentation in the residential mortgage loan file a mort-

inator, including, but not limited to, suspension or revocation of the

gage banker is required to maintain under §57.204(c)(2) of this title

originator's license. Failure by a mortgage banker to produce records

(relating to Books and Records).

(2) The mortgage banker's legal name or an assumed name
of the mortgage banker and its NMLS ID must be used with the team
name or team logo, in substantially equivalent prominence, and must
be connected with an explanatory word or phrase that clearly links the
two (e.g., "(team name) of (mortgage banker name and NMLS ID)" or

upon request after a reasonable time for compliance in response to
a complaint investigation conducted by SML may be treated as a
failure by the mortgage banker to provide evidence in violation of the
requirements of Finance Code §157.0022(b).

(4) Retention Period. All records required by this section
must be maintained for 3 years or such longer period as may be required

"(team name) powered by (mortgage banker name and NMLS ID").

by other applicable law. If a mortgage banker terminates operations,

The information must be presented in a manner that makes it read-

the mortgage banker, within 10 days after the date the mortgage banker

ily apparent to the viewer what mortgage banker is making the adver-

terminates operations, must provide SML with written notice of where

tisement. The mortgage banker may not obscure the information by,

the records required by this section will be maintained for the required

among other things, using graphics, shading, or coloration to deem-

period. If such records are transferred to another mortgage banker reg-

phasize or mask the appearance of the mortgage banker's name and

istered with SML, the transferee must provide SML with written notice

NMLS ID. If the advertisement is made on a social media site, the re-

within 10 days after the date it receives such records.

quirements of this paragraph may be met by prominently displaying the
information on the home page, profile page, or similar, on such social
media site so that the viewer can quickly discern the information with-
out reviewing various historical content posted by the mortgage banker
or sponsored originator on the social media site.

(3) If a team logo is used, it must be used with the team
name, unless the team name is contained in the team logo, and if so,
the team logo may be used without the team name.

$37.204. Books and Records.

(a) Purpose and Applicability. This section clarifies and estab-
lishes requirements related to the books and records a mortgage banker

(5) Maintenance by the Mortgage Banker. A mortgage
banker is required to maintain records on behalf of the originators it
sponsors in connection with work performed by the originator for that

mortgage banker.

(6) Conflicting Law. If the requirements of other applica-
ble law governing recordkeeping by the mortgage banker or its spon-
sored originators differ from the requirements of this section, such other
applicable law prevails only to the extent this section conflicts with the
requirements of this section.

(¢) Required Records (Origination). A mortgage banker and
its sponsored originators are required to maintain the following items

and its sponsored originators are required to keep under Finance Code

in connection with the origination of residential mortgage loans by the

§157.021. Subsection (c) of this section applies to a mortgage banker

mortgage banker:

and its sponsored originators in connection with the origination of resi-
dential mortgage loans. Subsection (d) of this section applies to a mort-
gage banker and its sponsored originators in connection with the pro-
vision of third-party loan processing or underwriting services.

(b) Maintenance of Records, Generally. In order to ensure a

(1) Mortgage Transaction Log. A mortgage transaction log
maintained on a current basis (meaning all entries must be made within
7 days after the date on which the events they relate to occurred, and
updated as the information changes) setting forth, at a minimum (the
log may include additional information, provided, the information is

mortgage banker and its sponsored originators have all records neces-

readily sortable as required by subsection (b)(1) of this section):

sary to facilitate an inspection (including an examination) by SML of
the mortgage banker's sponsored originators, enable SML to investi-
gate complaints against a mortgage banker or its sponsored origina-
tors, and otherwise ensure compliance with the requirements of Fi-
nance Code Chapter 157, and this chapter, a mortgage banker and its

(A) full name of each mortgage applicant (last name,

first name);

(B) application/loan identification number assigned by
the mortgage banker;

sponsored originators must maintain records as prescribed by this sec-
tion in connection with the mortgage banker's origination of residential
mortgage loans or the provision of third-party loan processing or un-
derwriting services by the mortgage banker.

(1) Format. The records required by this section may be
maintained using a physical, electronic, or digitally-imaged record-

(C) loan identification number assigned by the lender,
if different than subparagraph (B) of this paragraph;

(D) date of the initial loan application;

(E) address of the subject property (street address, city,
state, zip code);
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(F) interest rate;

(G) description of the purpose for the loan (e.g., pur-
chase, refinance, construction, home equity, home improvement, land
lot loan, wrap mortgage loan, etc.);

(H) loan product (conventional, FHA, VA, reverse,

etc.);

(I) full name of the lender that initially funded or ac-
quired the loan and their NMLS ID, if applicable;

(J) full name of the originator who took the initial loan
application and his or her NMLS ID;

(K) closing date;

(L) lien position (e.g., first lien, second lien, or wrap

mortgage);

(M) description of the owner's or prospective owner's
intended occupancy of the real estate secured or designed to be secured
by the loan (e.g., primary residence (including real estate (land lot) or
a dwelling not suitable for occupancy at the time the loan is consum-
mated but that the owner intends to occupy as their primary residence
after consummation of the loan), secondary residence, or investment
property (no intent to occupy as their residence)); and

(N) description of the current status or disposition of the
loan application (e.g., in-process, withdrawn, closed, or denied);

(2) Residential Mortgage Loan File. For each residential
mortgage loan transaction or prospective residential mortgage loan
transaction, a residential mortgage loan file containing, at a minimum:

position (e.g., fee agreements, rate lock agreements, or similar docu-

ments);

(viii) _if the loan is a "home loan" as defined by Fi-
nance Code §343.001, the notice of penalties for making a false or mis-
leading written statement required by Finance Code §343.105, signed
at closing by each mortgage applicant;

(ix) _if the transaction is a purchase money or wrap
mortgage loan transaction, the real estate sales contract or real estate
purchase agreement for the sale of the residential real estate;

(x) consumer reports or credit reports obtained in
connection with the residential mortgage loan or prospective residen-
tial mortgage loan, and if a fee is paid by or imposed on the mortgage
applicant for such consumer report or credit report, invoices and proof
of payment for the purchase of the consumer report or credit report;

(xi) appraisal reports or written valuation reports
used to determine the value of the residential real estate secured or
designed to be secured by the loan, and if a fee is paid by or imposed
on the mortgage applicant for such appraisal report or written valua-
tion report, invoices and proof of payment for the appraisal report or
written valuation report;

(xii) _invoices and proof of payment for any third-
party fees paid by or imposed on the mortgage applicant;

(xiii) refund checks issued to the mortgage appli-

cant;

(xiv) if applicable, the risk-based pricing notice re-
quired by Regulation V (12 C.F.R. §1022.72);

(A) All Transactions. For all transactions, the following

records:

(i) _the initial and any final loan application (includ-
ing any attachments, supplements, or addendum thereto), signed and

(xv) ifapplicable, invoices for independent loan pro-
cessors or underwriters;

(xvi) if the mortgage banker or sponsored originator
acts in a dual capacity as the loan originator and real estate broker, sales

dated by each mortgage applicant and the sponsored originator, and

agent, or attorney in the transaction, the disclosure of multiple roles in

any other written or recorded information used in evaluating the appli-

a consumer real estate transaction, signed and dated by each mortgage

cation, as required by Regulation B (12 C.F.R. §1002.4(c));

(ii) the initial and any revised good faith estimate
(Regulation X, 12 C.F.R. §1024.7), integrated loan estimate disclosure

applicant, as required by Finance Code §157.024(a)(10);

(xvii) the initial privacy notice required by Regula-
tion P (12 C.F.R. §1016.4) or the Federal Trade Commission's Privacy

(Regulation Z, 12 C.F.R. §1026.37), or similar, provided to the mort-

of Consumer Financial Information rules (16 C.F.R. §313.4);

gage applicant;
(iii) _the final settlement statement (Regulation X,

(xviii) the mortgage applicant's written authoriza-
tion to receive electronic documents as required by the E-Sign Act and

12 C.F.R §1024.8), closing statement, or integrated closing disclosure

Regulation Z (12 C.F.R. §1026.17(a)(1));

(Regulation Z, 12 C.E.R. §1026.19(f) and §1026.38);

(iv) the disclosure required by Finance Code

(xix) records reflecting compensation paid to em-
ployees or independent contractors in connection with the transaction;

§157.0021 and §57.200(b) of this title (relating to Required Disclo-
sures), and records reflecting timely delivery of the disclosure to the
mortgage applicant;

(v) _if provided to a mortgage applicant or prospec-
tive mortgage applicant, the conditional pre-qualification letter, or sim-
ilar, as specified by Finance Code §157.02012 and §57.201 of this ti-
tle (relating to Conditional Pre-Qualification and Conditional Approval

Letters);

(vi) _if provided to a mortgage applicant or prospec-
tive mortgage applicant, the conditional approval letter, or similar, as
specified by Finance Code §157.02012 and §57.201 of this title;

(vii) each item of correspondence, all evidence of
any contractual agreement or understanding, and all notes and mem-

(xx) any other agreements, notices, disclosures, or
affidavits required by federal or state law in connection with the trans-
action; and

(xxi) any written agreements or other records gov-
erning the origination of the residential mortgage loan or prospective
residential mortgage loan;

(B) Lender Transactions. For transactions where the
mortgage banker made the loan (lender), the following records:

(i) the promissory note, loan agreement, or repay-
ment agreement, signed by the borrower (mortgage applicant);

(ii) the recorded deed of trust, contract, security
deed, security instrument, or other lien transfer document, signed by

oranda of conversations or meetings with a mortgage applicant or any

the borrower (mortgage applicant);

other party in connection with the loan application or its ultimate dis-
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(iii) _any verifications of income, employment, or de-
posits obtained in connection with the loan;

(iv) _copies of any title insurance policies with en-
dorsements or title search reports obtained in connection with the loan,
and if a fee is paid by or imposed on the mortgage applicant for such

(iii) records reflecting delivery of the list of home-
ownership counseling organizations required by Regulation X (12
C.F.R. §1024.20); and

(iv) any other notice or disclosure required by
RESPA or Regulation X;

title insurance policies or title search reports, invoices and proof of pay-
ment for the title insurance policy or title search report; and

(v) _if applicable, the flood determination certificate

(E) Equal Credit Opportunity Act - Transactions Not
Resulting in Approval. For residential mortgage loan applications
where a notice of incompleteness is issued, a counteroffer is made,

obtained in connection with the loan, and if a fee is paid by or imposed

or adverse action is taken, as provided by Regulation B (12 C.F.R.

on the mortgage applicant for such flood certificate, invoices and proof

§1002.1 et seq.), the following records, as applicable:

of payment for the flood determination certificate;
(C) Truth in Lending Act (TILA). For transactions that

(i) the notice of incompleteness required by Regula-
tion B (12 C.F.R. §1002.9(c)(2));

are subject to the requirements of TILA (15 U.S.C. §1601 et seq.) and
Regulation Z (12 C.F.R. §1026.1 et seq.), the following records:

(i) the initial Truth-in-Lending statement for home
equity line of credit and reverse mortgage transactions required by Reg-
ulation Z (12 C.F.R. §1026.19);

(ii) if the transaction is an adjustable rate mortgage
transaction, the adjustable rate mortgage program disclosures;

(iii) records relating to the mortgage applicant's

(ii) the counteroffer letter sent to the mortgage ap-
plicant in accordance with Regulation B (12 C.F.R. §1002.9); and

(iii) _the adverse action notification (a/k/a turndown
letter) required by Regulation B (12 C.F.R. §1002.9(a));

(F) Home Equity Transactions. For home equity loan
transactions or home equity line of credit transactions, the following
records (references in this subparagraph to Section 50 refer to Article
XVI, Section 50, Texas Constitution; see also subparagraph (C)(x) of

ability to repay the loan, as required by Regulation Z (12 C.F.R.

this paragraph):

§1026.43(c));
(iv) _ifthe mortgage applicant is permitted to shop for

(i) the preclosing disclosures required by Section
50(a)(6)(M)(ii) and §153.13 of this title (relating to Preclosing Disclo-

a settlement service, the written list of providers required by Regulation

sures: Section 50(a)(6)(M)(ii); as provided by such section, the closing

Z (12 C.FR. §1026.19(e)(1)(vi)(C));

(v) _the notice of intent to proceed with the transac-
tion required by Regulation Z (12 C.F.R. §1026.19(e)(2)(1)(A));

(vi) _if applicable, records related to a changed cir-
cumstance required by Regulation Z (12 C.F.R. §1026.19(e)(3)(iv));

(vii) the notice of right to rescission required by
Regulation Z (12 C.F.R. §1026.15 or §1026.23);

(viii) _ for high-cost mortgage loans, the disclosures

disclosure or account-opening disclosures required by Regulation Z
fulfills this requirement);

(ii) the consumer disclosure required by Section
50(g) and §153.51 of this tile (relating to Consumer Disclosure:

Section 50(g));

(iii)  if an attorney-in-fact executes the closing docu-
ments on behalf of the owner or owner's spouse, a copy of the executed
power of attorney and any other documents evidencing execution of
such power of attorney at the permanent physical address of an office of

required by Regulation Z (12 C.F.R. §1026.32(¢));

(ix) for high-cost mortgage loans, the certification of
counseling required by Regulation Z (12 C.F.R. §1026.34(2)(5)(1));

(x) for home equity line of credit transactions:

(1) _the account-opening disclosure required by

the lender, an attorney at law, or a title company, as required by §153.15
of this title (relating to Location of Closing: Section 50(a)(6)(N));

(iv) _if the borrower (mortgage applicant) uses the
proceeds of the loan to pay off a non-homestead debt with the same
lender, a written statement, signed by the mortgage applicant, indicat-
ing the proceeds of the home equity loan were voluntarily used to pay

Regulation Z (12 C.F.R. §1026.6(a));

(lI) the early disclosure statement required by
Regulation Z (12 C.F.R. §1026.40(d));

(11l) the Home Equity Line of Credit Brochure
required by Regulation Z (12 C.F.R. §1026.40(¢)); and

(xi) any other notice or disclosure required by TILA
or Regulation Z;
(D) Real Estate Settlement Procedures Act (RESPA).

such debt (see Section 50(a)(6)(Q)(1));

(v) notice of the right of rescission, as required by
Section 50(a)(6)(Q)(viii) (as provided by §153.25 of this title (relating
to Right of Rescission: Section 50(a)(6)(Q)(viii)), the notice of right of
rescission required by TILA and Regulation Z fulfills this requirement);

(vi) the written acknowledgement as to the fair
market value of the homestead property, as required by Section
50(a)(6)(Q)(ix) and §153.26 of this title (relating to Acknowledgement
of Fair Market Value: Section 50(a)(6)(Q)(ix));

For transactions that are subject to the requirements of RESPA (12
U.S.C. §2601 et seq.) and Regulation X (12 C.F.R. §1024.1 et seq.),
the following records:

(i) _records reflecting delivery of the special informa-

(vii) any discount point acknowledgement form
used by the lender to substantiate that the discount points are bona
fide as required by §153.5 of this title (relating to Two Percent Fee
Limitation: Section 50(a)(6)(E));

tion booklet required by Regulation X (12 C.F.R. §1024.6);

(ii) any affiliated business arrangement disclosure

(viii) the Texas Home Equity Affidavit and Agree-
ment (Fannie Mae Form 3185), or similar;

statement provided to the mortgage applicant in accordance with
Regulation X (12 C.F.R. §1024.15);

(ix) _for home equity line of credit transactions, the
Texas Home Equity Line of Credit Agreement or repayment agree-
ment;
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(x) _if the home equity loan is refinanced into a non-
home equity loan, the Texas Notice Concerning Refinance of Exist-

(1) full name of each mortgage applicant (last name, first

name);

ing Home Equity to Non-Home Equity Loan, as required by Section
50(f)(2)(D) and §153.45 of this title (relating to Refinance of an Equity
Loan: Section 50(f));

(G) Wrap Mortgage Loans. For wrap mortgage loan
transactions subject to the requirements of Finance Code Chapter 159,
the following records:

(i) the disclosure statement required by Finance
Code §159.101 and §78.101 of this title (relating to Required Disclo-
sure), signed and dated by each mortgage applicant, and any foreign
language disclosure statement required by Finance Code §159.102;

(ii) the disclosure statement required by Property
Code §5.016 provided to each existing lienholder (the disclosure
statement required by Finance Code §159.101 and §78.101 of this

(2) application/loan identification number assigned by the
mortgage banker;

(3) application/loan identification number assigned by the
mortgage company or mortgage banker to which the mortgage banker
is providing loan processing or underwriting services, if different than
paragraph (2) of this subsection;

(4) loan identification number assigned by the lender, if dif-
ferent than paragraphs (2) or (3) of this subsection;

(5) address of the subject property (street address, city,
state, zip code);

(6) full name and NMLS ID of the mortgage company or
mortgage banker to which the mortgage banker is providing loan pro-

title (relating to Required Disclosure) referenced in clause (i) of

cessing or underwriting services;

this subparagraph fulfills this requirement if it was provided to each
existing lienholder); and

(iti) documents evidencing that the wrap mortgage

(7) the name, NMLS ID, and employment status (e.g., W-2
or 1099) of each individual loan processor or underwriter performing
loan processing or underwriting services on behalf of the mortgage

loan was closed by an attorney or a title company, as required by Fi-

banker;

nance Code §159.105;

(H) Home Improvement Loans. For home improve-
ment transactions (including repair, renovation, and new construction),
the following records:

(i) the mechanic's lien contract;

(i) documents evidencing the transfer of lien from
the contractor to the lender;

(iii)  the residential construction contract;

(iv) notice of the right of rescission required by Sec-

(8) closing date;

(9) description of the owner's or prospective owner's in-
tended occupancy of the real estate secured or designed to be secured
by the loan (e.g., primary residence (including real estate (land lot) or
a dwelling not suitable for occupancy at the time the loan is consum-
mated but that the owner intends to occupy as their primary residence
after consummation of the loan), secondary residence, or investment
property (no intent to occupy as their residence));

(10) description of the current status or disposition of the
loan application (e.g., in-process, withdrawn, closed, or denied);

tion 50(a)(5)(C) (the notice of right of rescission required by TILA and
Regulation Z fulfills this requirement); and

(v) _any other notice or disclosure required by Prop-

(11) dollar amount invoiced, assessed, charged, collected,
or paid for the loan processing or underwriting services provided by
the mortgage banker; and

erty Code Chapter 53;

(I) Reverse Mortgages. For reverse mortgage transac-

(12) description of whether the fee for the loan processing
or underwriting services was included on the Closing Disclosure as a

tions, the following records:
(i) _the disclosure required by Section 50(k)(9);

(ii) the certificate of counseling required by Section

50(k)(8);

(iii) _the servicing disclosure statement required by

fee paid directly to the mortgage banker at closing (e.g., on CD, or not
on CD).

(e) Other Records Required by Federal Law. A mortgage
banker and its sponsored originators must maintain such other books
and records as may be required to evidence compliance with applicable
federal laws and regulations, including, but not limited to:

Regulation X (12 C.F.R. §1024.33(a));
(iv) the disclosures required by Regulation Z (12

(1) Fair Credit Reporting Act (15 U.S.C. §1681 et seq.) and
Regulation V (12 C.F.R. §1022.1 et seq.);

C.FR. §1026.33(b)); and

(v) _any other notice or disclosure required by federal

(2) Gramm-Leach-Bliley Act (15 U.S.C. §6801 et seq.)
and Regulation P (12 C.F.R. §1016.1 et seq.), and the regulations of

or state law to originate a reverse mortgage;

(d) Required Records (Loan Processing and Underwriting). A
mortgage banker and its sponsored originators must maintain the fol-

the Federal Trade Commission (16 C.F.R. §313.1 et seq.);

(3) Secure and Fair Enforcement for Mortgage Licensing
Act (12 U.S.C. §5101 et seq.) and Regulation H (12 C.F.R. §1008.1 et

lowing items in connection with the provision of third-party loan pro-

seq.);

cessing and underwriting services by the mortgage banker to a mort-
gage company licensed by SML or a mortgage banker registered with
SML: Loan Processing and Underwriting Log. A loan processing and
underwriting log, maintained on a current basis (meaning all entries

(4) Regulation N (12 C.F.R. §1014.1 et seq.); and

(5) the FTC's Standards for Safeguarding Customer Infor-
mation Rule (16 C.F.R. §314.1 et seq.).

must be made within 7 days after the date on which the events they re-
late to occurred and updated as the information changes) that sets forth,
at a minimum (the log may include additional information, provided,
the information is readily sortable as required by subsection (b)(1) of

this section):

(f) General Business Records. A mortgage banker and its
sponsored originators must capture and maintain the following records
generated in the normal course of doing business:
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(1) all checkbooks, check registers, bank statements, de-
posit slips, withdrawal slips, and cancelled checks (or copies thereof)

(k) Other Records Designated by SML. A mortgage banker
and its sponsored originators must maintain such other books and

relating to residential mortgage loan origination business;

(2) complete records (including invoices and supporting

records as SML may, from time to time, specify in writing.
§57.205.  Mortgage Call Reports.

documentation) for all expenses and fees paid on behalf of a mortgage
applicant, including a record of the date and amount of all such
payments actually made by each mortgage applicant;

(3) all federal tax withholding forms, reports of income for
federal taxation, and evidence of payments to all mortgage banker em-
ployees, independent contractors, and all others compensated by the
mortgage banker in connection with residential mortgage loan origina-
tion business;

(4) all written complaints or inquiries (or summaries of
any verbal complaints or inquiries) along with any correspondence,
notes, responses, and documentation relating thereto and the disposi-
tion thereof;

(5) all contractual agreements or understandings with third
parties in any way relating to a residential mortgage loan transaction
including, but not limited to, any delegations of underwriting authority,
any agreements for pricing of goods or services, investor contracts, or
employment agreements;

(6) all reports of audits, examinations, inspections, re-
views, investigations, or similar, performed by any third party,
including any regulatory or supervisory authorities;

(7) all advertisements in the medium (e.g., recorded audio,
video, Internet or social media site posting, or print) in which they were
published or distributed; and

(8) policies and procedures related to the origination of res-
idential mortgage loans by the mortgage banker and its sponsored orig-
inators, including, but not limited to:

(A) identity theft prevention program (red flags rule; 16
C.FR. §681.1(d));

(B) anti-money laundering program (31 C.E.R.
§1029.210);

(C) information security program (16 C.F.R.
§314.3(a));

(D) ability-to-repay underwriting policies, if any, under
Regulation Z (12 C.E.R. §1026.43(c));

(E) quality control policy, if any;

(F) compliance manual, if any; and

(G) personnel administration/employee policies, if any;

(g) Records Concerning Administrative Offices. A mortgage
banker must maintain a list reflecting any office constituting an "ad-
ministrative office" of the mortgage banker for purposes of §57.206 of
this title (relating to Office Locations; Remote Work);

(h) Records Concerning Remote Work. A mortgage banker
must maintain records reflecting its compliance with the requirements
for remote work, as provided by §57.206 of this title;

(i) Records Concerning Voluntary Corrective Action. A mort-
gage banker must maintain records showing compliance with §57.303
of this title (relating to Corrective Action);

(j) Records Concerning Unclaimed Funds. A mortgage banker
must maintain records showing compliance with §57.304 of this title
(relating to Unclaimed Funds);

(a) Purpose. This section clarifies and establishes require-
ments related to the mortgage call reports a mortgage banker is
required to file under Finance Code §157.020.

(b) NMLS Filing Requirements. Mortgage call reports must
be filed in NMLS by the deadlines established by NMLS. The mortgage
call report must be filed using the current form prescribed by NMLS.
Information about how to file the mortgage call report and applicable
filing deadlines is available on the NMLS Resource Center website
(nationwidelicensingsystem.org).

(c) Components. The mortgage call report consists of three
components, all of which must be completed:

(1) Residential Mortgage Loan Activity (RMLA);
(2) State-Specific Supplemental Form (SSSF); and

(3) Statement of Financial Condition.

(d) Partial Reporting Periods; Periods of Inactivity. A mort-
gage call report must be filed for all reporting periods during which the
mortgage banker is registered, including partial periods, and periods
during which the mortgage banker has no reportable activity.

(e) Extensions of Time. The Commissioner, in his or her sole
discretion, may grant an extension of time to file the mortgage call
report. A request for an extension of time must be made in writing
and approved by the Commissioner.

(f) Duty to File Complete and Accurate Reports. The mort-
gage call report must contain complete and accurate information at the
time it is filed. A mortgage call report containing incomplete or inac-
curate information is deemed to be a failure to file the report. A mort-
gage banker must act diligently to compile the information necessary to
complete the mortgage call report in advance of the deadline to file the
mortgage call report. For clarity, the filing of incomplete or inaccurate
information, even on a temporary basis with the intent to amend the
filing with complete and accurate information, constitutes a violation
of Finance Code §157.020, and this section, and may result in disci-
plinary action as described by subsection (g) of this section.

(g) Failure to File; Disciplinary Action. Failure to file a mort-
gage call report may result in disciplinary action, including, but not
limited to, denial, suspension, or revocation of the registration, or the
imposition of an administrative penalty.

§57.206.  Office Locations; Remote Work.

(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(1) "Administrative office" means any office of a mortgage
banker that is separate and distinct from its main office or a branch
office, whether located in Texas or not, at which the mortgage banker
conducts residential mortgage loan business in Texas. The term does
not include a "remote location" as defined by this section. The term
includes:

(A) an office or location at which the employees of the
mortgage banker act solely in the capacity of a "loan processor or un-
derwriter," as that term is defined by Finance Code §180.002;

(B) an office or location at which the employees of the
mortgage banker perform solely administrative or clerical tasks on be-
half of an individual licensed as an originator, as provided by Finance
Code §180.002(19)(B)(i);
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(C) with respect to a mortgage banker whose registra-

conduct residential mortgage loan business as provided by subsection

tion under Finance Code Chapter 157 reflects it acts as a servicer of

(c) of this section.

residential mortgage loans, an office or location at which a mortgage
banker or its employees solely perform activities relating to residential
mortgage loan servicing, including:

(i) _ collection of the residential mortgage loan;

(ii) _the administration of escrow accounts;

(iii) loss mitigation;

(iv) _administering or enforcing the terms of a resi-
dential mortgage loan; or

(v) administering the terms of an investor servicing

(b) Office Requirements. A mortgage banker must register
any office constituting the main office or a branch office of the mortgage
banker. A mortgage banker must also register any office or location it
advertises or promotes to the general public as an office or location
at which the mortgage banker's sponsored originators meet in-person
with mortgage applicants or prospective mortgage applicants. A reg-
istered office must be a physical office and have a permanent physical
or street address (a post office box or other similar arrangement is not
sufficient). The main office or a branch office must be established by
the mortgage banker. A sponsored originator cannot establish his or
her own office other than an office or location from which he or she

agreement for a residential mortgage loan; or

(D) an office or location which conducts any combina-
tion of activities described by subparagraphs (A) - (C) of this paragraph.

(2) "Branch office" means any office a mortgage banker
maintains that is separate and distinct from its main office, whether
located in Texas or not, at which it conducts residential mortgage loan
origination business with mortgage applicants or prospective mortgage
applicants in Texas or concerning residential real estate located in
Texas. The term does not include:

(A) an office or location at which the employees of the
mortgage banker act solely in the capacity of a "loan processor or un-
derwriter," as that term is defined by Finance Code §180.002;

(B) an office or location at which the employees of the
mortgage banker perform solely administrative or clerical tasks on be-
half of an individual licensed as an originator, as provided by Finance
Code §180.002(19)(B)(i);

(C) with respect to a mortgage banker whose registra-
tion under Finance Code Chapter 157 reflects it acts as a servicer of
residential mortgage loans, an office or location at which a mortgage
banker or its employees solely perform activities relating to residential
mortgage loan servicing, including:

(i) _collection of the residential mortgage loan;

(ii) the administration of escrow accounts;

(iii) loss mitigation;

(iv) administering or enforcing the terms of a resi-
dential mortgage loan; or

(v) administering the terms of an investor servicing
agreement for a residential mortgage loan;

(D) an office or location which conducts any combina-
tion of activities described by subparagraphs (A) - (C) of this para-

graph; or

(E) a'remote location" as defined by this section.

(3) "Main office" means the office the mortgage banker has
listed in its NMLS registration (MU filing) as its "main address" (prin-
cipal address) under "identifying information," and is therefore regis-
tered with SML.

(4) "Registered office" means a physical office of the mort-

performs remote work as provided by subsection (c) of this section. A
branch office must be registered with SML prior to conducting opera-
tions.

(c) Authorization for Remote Work. The employees of a mort-
gage banker and its sponsored originators may conduct business and
work from a remote location to the same extent as if such employee or
originators were physically present at a licensed or registered office of
the mortgage banker; provided, the mortgage banker:

(1) maintains appropriate safeguards for the mortgage
banker and its consumer data, information, and records, including the
use of secure virtual private networks and data storage encryption
(including cloud storage) where appropriate;

(2) employs appropriate risk-based monitoring and over-
sight processes for work performed from a remote location and main-
tains records of those processes;

(3) ensures that physical records containing consumer in-
formation are not maintained at a remote location (as defined by this
section) and any electronic records containing consumer information
located at or accessible from the remote location are secured;

(4) ensures that consumer information and records of the
mortgage banker, including written procedures and training for work
from remote locations authorized under this section, are accessible and
available to SML on request;

(5) provides appropriate training to its employees and
sponsored originators to ensure that remote employees or sponsored
originators work in an environment conducive and appropriate to
consumer privacy; and

(6) adopts, maintains, and follows written procedures to
ensure that:

(A) the mortgage banker and its employees and spon-
sored originators comply with this section; and

(B) the employees and sponsored originators do not
perform an activity from a remote location that would be prohibited at
a registered office or administrative office of the mortgage banker.

$57.207.  Periodic Statements.

A mortgage banker that acts a residential mortgage loan servicer and
services a loan secured by a dwelling must comply with the require-
ments of Section 1026.41 of Regulation Z (12 C.F.R. §1026.41), gov-
erning the issuance, content, form, and layout of periodic statements

gage banker that is registered with SML as its main office or a branch
office.

(5) "Remote location" means a location other than a reg-
istered office or an administrative office of the mortgage banker from
which the employees or sponsored originators of the mortgage banker

sent to the borrower.

$57.210.  Reportable Incidents.
(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(1) "Catastrophic event" means an event, other than a se-
curity event, that is unforeseen and results in extraordinary levels of
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damage or disruption to operations (e.g., the destruction of a principal

amination, investigation, or inspection, as provided by Finance Code

office or data center).

(2) "Reportable incident" means an incident or situation
that presents a material risk, financial or otherwise, to a mortgage
banker's operations or its customers. A reportable incident includes
the following items, provided, it presents a material risk:

(A) a'catastrophic event" as defined by this subsection;

(B) a "security event" as defined by this subsection.

(3) "Root cause analysis report" means a written report
concerning the results or findings of an audit or investigation to
determine the origin or root cause of a security event, identify strategic
measures to effectively contain and limit the impact of a security
event, and to prevent a future security event.

(4) "Security event" means an event resulting in unautho-
rized access to, or disruption or misuse of, an information system, in-
formation stored on such information system, or customer informa-
tion held in physical form. It includes information that is encrypted,
if the person with unauthorized access to the information can decrypt
the data.

(b) Incident Report. Except as provided by subsection (¢) of
this section, a mortgage banker must submit a written report to SML
concerning any reportable incident within 30 days after the date the
mortgage banker becomes aware of the reportable incident. The report
must include:

(1) a detailed description of the nature and circumstances
of the reportable incident;

(2) the number of Texas residents affected or potentially
affected by the reportable incident;

(3) the measures taken by the mortgage banker to resolve
or address the reportable incident;

(4) the measures the mortgage banker plans to take to re-
solve or address the reportable incident; and

(5) the point of contact designated by the mortgage banker
for inquires by SML about the reportable incident.

(c) Incidents Reported to Other Agencies. A mortgage banker
must provide SML with a copy of the following notifications sent to
other agencies at the time it makes the notification. Except as provided
by subsection (d) of this section, a notification provided to SML under
this subsection satisfies the requirement to file a report under subsection

(b) of this section:

(1) thenotification to the Federal Trade Commission (FTC)
required by Section 314.4(j) of the FTC's Standards for Safeguarding
Customer Information rules (16 C.F.R. §314.4(j)); and

(2) the notification to the Office of the Attorney General of
Texas required by Business and Commerce Code §521.053(i).

(d) Root Cause Analysis for Security Events. For any secu-
rity event triggering a notification described by subsection (c) of this
section, the mortgage banker must provide SML with a root cause anal-
ysis report within 120 days after the date the mortgage banker becomes
aware that the security event occurred.

(e) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation related to a
reportable incident as SML deems necessary or appropriate.

(f) Confidentiality. Information reported under this section is
deemed to be confidential information obtained by SML during an ex-

§157.021 and §57.302 of this title (relating to Confidentiality of Exam-
ination, Investigation, and Inspection Information).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403937

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER D. SUPERVISION AND
ENFORCEMENT

7 TAC §§57.300 - 57.304, 57.310, 57.311

Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).
§8§57.300 - 57.304 are also proposed under the authority of, and
to implement, Finance Code: §§157.0022, 157.009(d), 157.021,
and 157.0211. §57.310 is also proposed under the authority of,
and to implement, Finance Code: §157.003(e) and §157.009.

This proposal affects the statutes in Finance Code Chapter 157,
the Mortgage Banker Registration and Residential Mortgage
Loan Originator License Act.

$57.300.  Examinations.

(a) Purpose. This section clarifies and establishes require-
ments related to examinations of a mortgage banker's sponsored
originators conducted by SML under Finance Code §157.021.

(b) State Examination System (SES). Examinations are con-
ducted in SES. A mortgage banker must use SES to facilitate the ex-
amination.

(c) Examinations by Other State Agencies. SML may partici-
pate in, leverage, or accept an examination conducted by another state
agency or regulatory authority if that state agency's or regulatory au-
thority's mortgage regulation program is accredited by the Conference
of State Bank Supervisors.

(d) Notice of Examination. Except when SML determines that
giving advance notice would impair the examination, SML will give
the primary contact person of the mortgage banker sponsoring the orig-
inator listed in NMLS or a person designated by the primary contact
person advance notice of each examination. Such notice will be sent to
the primary contact person's or designated person's mailing address or
email address of record with NMLS and will specify the date on which
SML's examiners are scheduled to begin the examination. Failure to
receive the notice will not be grounds for delay or postponement of
the examination. The notice will include a list of the documents and
records that must be produced or made available to facilitate the exam-
ination.
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(e) Examination Scope. Examinations will be conducted to
determine compliance with Finance Code Chapters 157 and 180, and

(2) interviews with complainants, respondents, and third
parties, and the taking of sworn written statements;

this chapter, and will specifically address whether:

(1) all persons are properly licensed and sponsored;

(2) all office locations are properly registered, as provided
by §57.206 of this title (relating to Office Locations; Remote Work);

(3) obtaining information from other state or federal agen-
cies, regulatory authorities, or self-regulatory organizations;

(4) requiring complainants or respondents to provide ex-
planatory, clarifying, or supplemental information; and

(3) all required books and records are being maintained in
accordance with §57.204 of this title (relating to Books and Records);

(5) other lawful investigative methods SML deems neces-
sary or appropriate.

(4) legal and regulatory requirements applicable to the

§57.302.  Confidentiality of Examination, Investigation, and Inspec-

mortgage banker and its sponsored originators are being properly

tion Information.

followed (including, but not limited to, the requirements described
in §57.202(b)(2) of this title (relating to Fraudulent, Misleading, or
Deceptive Practices and Improper Dealings)); and

(5) other matters SML and its examiners deem necessary
or advisable to carry out the purposes of Finance Code Chapters 157
and 180.

() Loan Sample. The examiners will review a sample of
residential mortgage loan files identified by the examiners from the
mortgage banker's mortgage transaction log required by §57.204(c)(1)
of this title or the loan processing or underwriting log required by
§57.204(d) of this title. The examiner may expand the number of files
to be reviewed if, in his or her discretion, conditions warrant.

(g) Failure to Cooperate; Disciplinary Action. Failure by a
mortgage banker or sponsored originator to cooperate with the ex-
amination or failure to grant the examiners access to books, records,
documents, operations, and facilities may result in action against the
mortgage banker under Finance Code §157.009 and disciplinary ac-
tion against the originator including, but not limited to, imposition of
an administrative penalty.

(h) Reimbursement for Costs. The examiners may require
a mortgage banker, at its own cost, to make copies of loan files or
such other books and records as the examiners deem appropriate.
When SML must travel outside of Texas to conduct an examination
of a mortgage banker's sponsored originators because the required
records are maintained at a location outside of Texas, SML will require
reimbursement for the actual costs incurred by SML in connection
with such travel including, but not limited to, transportation, lodging,
meals, communications, courier service and any other reasonably
related costs. Costs assessed under this subsection will be invoiced in
NMLS and must be paid in NMLS.

§57.301.  Investigations.

(a) Purpose. This section clarifies and establishes require-
ments related to investigations SML conducts of a mortgage banker
and its sponsored originators under Finance Code §157.009 and

§157.021.

(b) Reasonable Cause. SML will conduct an investigation if
it has reasonable cause to do so. Reasonable cause is deemed to ex-
ist if SML receives or discovers information from a source SML has
not reason to believe is other than credible indicating that a violation
of law more likely than not occurred that is within SML's authority to
take action to address. The absence of reasonable cause to initiate an
investigation does not constitute grounds to challenge and does not in-
validate an action taken by SML to address a violation found during
the course of an investigation.

(c) Investigation Methods. Investigations will be conducted as
SML deems appropriate based on the relevant facts and circumstances
then known. An investigation may include:

(1) review of documentary evidence;

(a) Purpose. This section clarifies and establishes require-
ments related to the confidentiality of information obtained by SML
during an examination, investigation, or inspection, as provided by
Finance Code §157.021.

(b) Confidential Information. All information obtained by
SML during an examination, investigation, or inspection is confiden-
tial and cannot be released except as required or expressly permitted
by law. The Finance Commission of Texas and the Commissioner
have determined that the following information is confidential under
Finance Code §157.021 (list is not exhaustive):

(1) any documents, data, data compilations, work papers,
notes, memoranda, summaries, recordings, or other information, in
whatever form or medium, obtained, compiled, or created during an
examination, investigation, or inspection;

(2) information that is derived from or is the product of the
confidential information described by paragraph (1) of this subsection,
including any reports or other information chronicling or summariz-
ing the results, conclusions, or other findings of an examination, in-
vestigation, or inspection, including assertions of an actual or appar-
ent violation of law or any directives, mandates, or recommendations
for action by the mortgage banker to address, correct, or remediate the
violations, deficiencies, issues, or other findings identified during the
examination, investigation, or inspection; including, but not limited to,
any corrective or remedial action directed by SML or taken by the mort-
gage banker under §57.303 of this title (relating to Corrective Action);
and

(3) information that is derived from or is the product of the
confidential information described by paragraphs (1) and (2) of this
subsection, including any communications, documentary evidence, or
other information concerning the mortgage banker's compliance with
any directives, mandates, or reccommendations for action by the mort-
gage banker and any corrective or remedial action taken by the mort-
gage banker to address, correct, or remediate the violations, deficien-
cies, issues, or other findings identified during the examination, inves-
tigation, or inspection.

(c) Loss of Confidentiality. Subsection (b) of this section
notwithstanding, information described by that subsection is not
confidential to the extent the information becomes publicly available
in a disciplinary or enforcement action that is a contested case (i.e.,
information made part of the administrative record during an adju-
dicative hearing that is open to the public).

§57.303.

Corrective Action.

(a) Corrective Action, Generally; Purpose. During an exam-
ination, investigation, or inspection, SML may determine that viola-
tions, deficiencies, or compliance issues (collectively, violations) oc-
curred. Within the confidential environment of the examination, inves-
tigation, or inspection, SML may direct the mortgage banker to volun-
tarily take corrective action to address the violations identified during
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the examination, investigation, or inspection. This section clarifies and
establishes requirements related to such corrective action.

(b) Internal Reviews. If SML determines during an examina-
tion, investigation, or inspection that a violation may be systemic, SML
may direct the mortgage banker to conduct its own internal review to
self-identify any other violations, compile information concerning such
violations, and report its findings to SML. SML may direct the mort-
gage banker to take corrective action for any violations identified dur-

ing the review.
(c) Policies and Procedures and Internal Controls. SML may

(4) Credit Against Indebtedness. If the mortgage banker is
the lender or holds the mortgage servicing rights to the residential mort-
gage loan related to the refund, the mortgage banker may issue a credit
against the indebtedness equal to the refund; however, if the refund is
related to an improper charge or proceeds improperly held by the mort-
gage banker on which interest was charged, the credit must be applied
to the unpaid principal balance as of the date of such improper charge or
the date the mortgage banker began improperly holding the proceeds.
The mortgage banker must capture and maintain records evidencing
application of the credit, including the payment history reflecting ap-
plication of the credit and any subsequent adjustments to principal and

direct the mortgage banker to develop and adopt policies and proce-

interest payments as a result of the credit being applied.

dures and institutional controls designed to prevent or mitigate future
violations.

(d) Refunds to Consumers. SML may direct the mortgage
banker to make refunds to consumers affected by the violation. Any
refund must comply with this subsection. The Commissioner, in his
or her sole discretion, may waive or modify the requirements of this
subsection to achieve appropriate, practical, and workable results. A
refund must be made by one of the following methods:

(1) Certified Funds. The refund may be made by certified
funds (cashier's check or money order) sent to the mortgage applicant
or borrower at his or her last known address. The mortgage banker
must use reasonable diligence to determine the last known address of
the mortgage applicant or borrower. The payment must be sent in a
manner that includes tracking information and confirmation of deliv-
ery (e.g., certified mail return receipt requested, or commercial delivery
service with tracking). The mortgage banker must capture and main-
tain records evidencing the payment, including a copy of the payment
instrument, any correspondence accompanying the payment, tracking
information, and delivery confirmation;

(2) Corporate Check. The refund may be made by issuing a
check to the mortgage applicant or borrower. The check must be drawn
on a bank account owned by the mortgage banker. The check must be
sent to the mortgage applicant or borrower at his or her last known
address. The mortgage banker must use reasonable diligence to deter-
mine the last known address of the mortgage applicant or borrower.
The mortgage banker must capture and maintain records evidencing
the payment, including a copy of the check, any correspondence ac-
companying the check, and evidence that the check was successfully
negotiated (i.e., cancelled check). If the mortgage applicant or bor-
rower fails to cash the check, the mortgage banker must comply with
requirements of §57.304 of this title (relating to Unclaimed Funds);

(3) Wire Transfer or ACH. The refund may be made by
wire transfer or automated clearing house (ACH) payment to the mort-
gage applicant's or borrower's verified bank account. The mortgage
banker must capture and maintain records evidencing the payment, in-
cluding any transaction receipt, confirmation page, or similar, reflect-

ing:

(A) name of the sender and any relevant contact infor-

mation;

(B) sender's bank information (institution, routing num-
ber, and account number);

(C) name of the recipient and any relevant contact in-
formation;

(D) recipient's bank information (routing number and
account number); and

(E) the transaction reference number or confirmation

code; or

§37.304.  Unclaimed Funds.

(a) Escheat Suspense Account; Escheat Log. Funds owed to
or held for the benefit of a mortgage applicant, borrower, or other cus-
tomer of the mortgage banker for more than one year (i.e., unclaimed
funds) must be transferred to an escheat suspense account. The mort-
gage banker must maintain a log of all transfers made to the escheat
suspense account, including, at a minimum:

(1) date of transfer to the escheat suspense account;

(2) date the obligation to pay the funds arose;

(3) full name and last known contact information of the
mortgage applicant, borrower, or other customer to whom funds are
owed; and

(4) amount of unclaimed funds.

(b) Required Records. The mortgage banker must maintain
records reflecting bona fide attempts to pay the funds to the mortgage
applicant, borrower, or customer.

(c) Escheat to State. At the end of three years, the unclaimed
funds must be paid to the Texas Comptroller of Public Accounts as
provided by Property Code §72.101, or as provided by such other state
law governing the unclaimed funds.

(d) Records Retention. Records required by this section must
be retained for 10 years beginning on the date the obligation to pay the
unclaimed funds arose.

§57.310. Appeals.

(a) Purpose. Finance Code Chapter 157 provides that certain
decisions of the Commissioner adverse to the mortgage banker or other
person may be appealed and offers the opportunity for an adjudica-
tive hearing to challenge the decision. This section establishes various
deadlines by which a mortgage banker or other person must appeal the
decision before it becomes final and non-appealable.

(b) The following appeal deadlines apply:

(1) Registration Denials. A registration denial under Fi-
nance Code §157.003(e) must be appealed within 10 days after the date
notice of the Commissioner's decision is received by the person seek-

ing the registration.
(2) Notice of Revocation. A notice of revocation issued

under Finance Code §157.009 must be appealed within 30 days after
the date the notice is issued.

(3) Other Deadlines. Any appeal not otherwise addressed
by this section must be made within 30 days after the date notice or
order is issued.

(c) Requests for Appeal. An appeal must be made in writing
and received by SML on or before the appeal deadline. An appeal may
be sent by mail (Attn: Legal Division, 2601 N. Lamar Blvd., Suite 201,
Austin, Texas 78705) or by email (enforcement@sml.texas.gov).
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(d) Effect of Not Appealing. A mortgage banker or other per-
son that does not timely appeal the Commissioner's decision is deemed
to have irrevocably waived any right it had to challenge the decision
or request an adjudicative hearing on the decision and is deemed not to
have exhausted all administrative remedies available to it for purposes
of judicial review of the Commissioner's decision under Government
Code §2001.171. The failure to appeal an order of the Commissioner
results in the order becoming final and non-appealable. The failure to
appeal a notice of the Commissioner's decision means the Commis-
sioner can issue a final, non-appealable order at any time without fur-
ther notice or opportunity for a hearing to the mortgage banker or other
person.
$57.311.

Adjudicative hearings conducted under Finance Code Chapter 157 are
governed by the rules in Chapter 9 of this title (concerning Rules of Pro-
cedure for Contested Hearings, Appeals, and Rulemakings). Contested
cases referred to the State Office of Administrative Hearings (SOAH)
are also governed by SOAH's rules in 1 TAC Chapter 155 (concerning
Rules of Procedure). All hearings will be held in Austin, Texas. Any
appeal for judicial review under Government Code §2001.171 must be
brought in a district court in Travis County, Texas.

Hearings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403939

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535
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CHAPTER 58. RESIDENTIAL MORTGAGE
LOAN SERVICERS

The Finance Commission of Texas (commission), on behalf
of the Department of Savings and Mortgage Lending (SML)
proposes new rules in 7 TAC Chapter 58: §§58.1 - 58.5, 58.100
- 58.104, 58.106, 58.107, 58.200, 58.207, 58.210, 58.301 -
58.304, 58.310 and 58.311 (proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 79, Residential Mort-
gage Loan Servicers, affect residential mortgage loan servicers
(mortgage servicers) registered with SML under Finance Code
Chapter 158, Residential Mortgage Loan Servicers.

Changes Concerning the Reorganization (Relocation) of Resi-
dential Mortgage Loan Servicer Rules from Chapter 79 to Chap-
ter 58

SML has determined it should reorganize its rules concerning
mortgage servicers by relocating the rules to Chapter 58 (a va-
cant chapter). The proposed rules, if adopted, would effectuate
this change.

Changes Concerning General Provisions (Subchapter A)

The proposed rules: in §58.2, Definitions, adopt new definitions
for "control person," "dwelling," "E-Sign Act," "mortgage ser-
vicer," "mortgage servicer rights," "residential mortgage loan,"
"residential real estate," "SML," and "UETA," while eliminating

definitions for "Commissioner's designee," "Department," and
"the Act"; in §58.3, Formatting Requirements for Notices, adopt
formatting requirements for the various disclosures a mortgage
servicer is required to make; in §58.4, Electronic Delivery
and Signature of Notices, clarify that any notice or disclosure
made by a mortgage servicer may be delivered and signed
electronically; and, in §58.5, Computation of Time, clarify how
time periods measured in calendar days are computed.

Changes Concerning Registration (Subchapter B)

The proposed rules: in §58.100, Registration Requirements,
clarify when a mortgage servicer registration is required (in-
cluding as it relates to master servicers); in §58.102, Fees,
clarify that the registration fee charged by SML is exclusive of
fees charged by the Nationwide Multistate Licensing System
(NMLS); in §58.103, Renewal of Registration, clarify that a
registration approved with a pending deficiency requires the
mortgage servicer to resolve the deficiency within 30 days
after the date the registration is approved, and clarify that, if
registration is not renewed prior to its expiration, the person
must apply for a new registration; in §55.104, NMLS Records;
Notices Sent to the Mortgage Servicer, establish requirements
for the mortgage servicer to update its registration records in
NMLS and establish requirements concerning how SML will
contact the mortgage servicer using such records; in §58.106,
Surrender of the Registration, clarify circumstances under which
SML may not a request made a mortgage servicer to surrender
its registration; and, in §58.107, Surety Bond Requirement,
establish a requirement to use an electronic surety bond, and
establishing requirements governing the required amount of the
surety bond;.

Changes Concerning Reportable Incidents (§58.210)

The mortgage industry in recent years, like many other indus-
tries, has experienced increasing operational risks to cybersecu-
rity posed by threat actors, including third-party service providers
subject to such risks. SML has found that, in many instances,
regulated persons do not self-report incidents that pose a threat
to operations, and SML only learns of the incident through con-
sumer complaints filed with SML, or through media reports, leav-
ing SML in a poor position to mount a regulatory response. The
proposed rules in §58.210, Reportable Incidents, establish re-
quirements for a mortgage servicer to report certain informa-
tion to SML when the mortgage servicer experiences a "secu-
rity event" or a "catastrophic event." A "security event" is defined
by the rule to mean "an event resulting in unauthorized access
to, or disruption or misuse of, an information system, informa-
tion stored on such information system, or customer information
held in physical form." A "catastrophic event" is defined by the
rule to mean "an event, other than a security event, that is unfore-
seen and results in extraordinary levels of damage or disruption
to operations." For an event to be reportable under the rule, it
must present "a material risk, financial or otherwise, to a mort-
gage servicer's operations or its customers." SML asserts such
information is necessary to facilitate SML's inspection authority
described in Finance Code §158.102. Under federal law, pur-
suant to the Federal Trade Commission's (FTC) Standards for
Safeguarding Customer Information rules (16 C.F.R. §314.1, et
seq.), a mortgage servicer must "develop, implement, and main-
tain a comprehensive information security program" to safeguard
customer information (16 C.F.R. §314.3(a)), and must, among
other things: conduct periodic risk assessments of the informa-
tion system; design and implement safeguards to control risks
to the integrity of the information system (including data encryp-
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tion and controlling access); regularly test or monitor the effec-
tiveness of the safeguards; implement policies and procedures
and internal controls to ensure personnel can execute the infor-
mation security program; oversee service providers to ensure
compliance with the information security program; continuously
evaluate and adjust the information security program; establish
a written incident response plan designed to promptly respond
to, and recover from, any security event materially affecting the
confidentiality, integrity, or availability of customer information;
and, in the event of a breach involving the information of 500 or
more consumers, report certain information to the FTC concern-
ing the nature and extent of the breach. Meanwhile, pursuant to
Business and Commerce Code §521.052, a mortgage servicer
"shall implement and maintain reasonable procedures, including
taking any appropriate corrective action, to protect from unlaw-
ful use or disclosure any sensitive personal information collected
or maintained by the business in the regular course of busi-
ness." Pursuant to Business and Commerce Code §521.053(i),
for a breach involving the information of 250 or more Texas con-
sumers, a mortgage servicer must report certain information to
the attorney general. Considering the foregoing, the existing re-
quirements of state and federal law already require a mortgage
servicer to maintain the information required to be reported to
SML under proposed §58.210 in the event of a security event.
Moreover, a report made to the FTC or to the attorney general
described above generally satisfies the requirements of the rule,
other than the requirement to provide a "root cause analysis"
concerning the "results or findings of an audit or investigation
to determine the origin or root cause of security event, identify
strategic measures to effectively contain and limit the impact of a
security event, and to prevent a future security event"; however,
SML asserts that a root cause analysis is subsumed under the
existing requirements of state and federal law related to security
events, as described above, in order to meaningfully comply with
such requirements.

Other Changes Concerning Duties and Responsibilities (Sub-
chapter C)

The proposed rules: in §55.200, Required Disclosures, remove
the requirement that the disclosure to consumers required by Fi-
nance Code §158.101 be included on all correspondence sent
to the borrower, and instead, establish a requirement to make
the disclosure on the first notice sent to the borrower that noti-
fies the borrower of the mortgage servicer's role in servicing the
loan; and establish a requirement to include the disclosure on
the mortgage servicer's website; and in §58.207, Periodic State-
ments, establish a requirement that the mortgage servicer com-
ply with the requirements of federal law under Regulation Z (12
C.F.R. §1026.41), governing periodic statements sent to the bor-
rower.

Changes Concerning Supervision and Enforcement (Subchap-
ter D)

The proposed rules: in §58.302, Confidentiality of Investigation
Information, clarify the confidentiality of information arising from
an investigation by SML; in §58.303, Corrective Action, clarify
when SML may direct a mortgage servicer to take corrective ac-
tion, and creating requirements for refunds made to consumers;
in §58.304, Unclaimed Funds, establish requirements concern-
ing the mortgage servicer's handling of unclaimed funds of the
consumer, including requiring the maintenance of a log to track
the handling of such funds; and, in §58.310, Appeals, establish
various deadlines by which a mortgage servicer or other person
subject to an enforcement action must file an appeal.

Other Modernization and Update Changes

The proposed rules, if adopted, would make changes to mod-
ernize and update the rules including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing mortgage servicers to be easier to find by members of
the public; and, to better protect members of the public who are
consumers with a mortgage loan serviced by a mortgage ser-
vicer registered with SML.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (di-
rect costs). However, SML includes in this proposal a note con-
cerning certain potential costs other than direct costs (indirect
costs). SML incorporates by reference the Changes Concerning
Reportable Incidents (§58.210) section above as if fully set forth
herein. The proposed rules related to Changes Concerning Re-
portable Incidents (§58.210) establish requirements for a mort-
gage servicer to report certain information when it experiences
a security event or a catastrophic event that materially affects its
operations, and may have some attendant costs; however, as
stated above, the information required to be reported is already
generated by the mortgage servicer in complying with other state
and federal law or in the ordinary course of doing business. As
a result, these indirect costs are insignificant.

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement
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For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to the
agency; (4) the proposed rules do not require an increase or
decrease in fees paid to the agency; (5) the proposed rules do
create a new regulation (rule requirement). The proposed rules
related to Changes Concerning General Provisions (Subchapter
A), Changes Concerning Registration (Subchapter B), Changes
Concerning Reportable Incidents (§58.210), and Other Changes
Concerning Duties and Responsibilities (Subchapter C) estab-
lish various rule requirements as discussed in such sections; (6)
the proposed rules do expand, limit, or repeal an existing reg-
ulation (rule requirement). The proposed rules related to Other
Changes Concerning Duties and Responsibilities (Subchapter
C) have the effect of repealing existing rule requirements as dis-
cussed in such section; (7) the proposed rules do not increase
or decrease the number of individuals subject to the rules' appli-
cability; and (8) the proposed rules do not positively or adversely
affect this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§58.1 - 58.5

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

§38.1.  Purpose and Applicability.
This chapter governs SML's administration and enforcement of Fi-
nance Code Chapter 158, the Residential Mortgage Loan Servicer Reg-

istration Act, concerning the registration and operations of residential
mortgage loan servicers. This chapter applies to persons registered
with SML as a residential mortgage loan servicer or those required to

be registered.
§58.2.  Definitions.
For purposes of this chapter, and in SML's administration and enforce-

ment of Finance Code Chapter 158, the following definitions apply,
unless the context clearly indicates otherwise:

(1) "Commissioner" means the savings and mortgage lend-
ing commissioner appointed under Finance Code Chapter 13.

(2) "Control person" means an individual that directly or
indirectly exercises control over a mortgage servicer. Control is de-
fined by the power, directly or indirectly, to direct the management or
policies of a mortgage servicer, whether through ownership of secu-
rities, by contract, or otherwise. Control person includes any person
that:

(A) is a director, general partner or executive officer;

(B) directly or indirectly has the right to vote 10% or
more of a class of a voting security or has the power to sell or direct
the sale of 10% or more of a class of voting securities;

(C) in the case of a limited liability company, is a man-
ager or managing member; or

(D) in the case of a partnership, has the right to receive
upon dissolution, or has contributed, 10% or more of the partnership's

capital assets.

(3) "Dwelling" means a residential structure that contains
one to four units and is attached to residential real estate. The term
includes an individual condominium unit, cooperative unit, or a man-
ufactured home, if it is used as a residence.

(4) "E-Sign Act" refers to the federal Electronic Signature
in Global and National Commerce Act (15 U.S.C. §7001 et seq.).

(5) "Mortgage servicer" has the meaning assigned by Fi-
nance Code §158.002 in defining "residential mortgage loan servicer."

(6) "Mortgage servicing rights" means the contractual obli-
gation to service a mortgage loan and the right to receive compensation
for such services in accordance with the contract.

(7) "Nationwide Multistate Licensing System" or "NMLS"
has the meaning assigned by Finance Code §180.002 in defining "Na-
tionwide Mortgage Licensing System and Registry."

(8) "Person" has the meaning assigned by Finance Code

§158.002.

(9) "Residential mortgage loan" has the meaning assigned
by Finance Code §158.002 and includes new loans and renewals, ex-
tensions, modifications, and rearrangements of such loans. The term
does not include a loan which is secured by a structure that is suitable
for occupancy as a dwelling but used for a commercial purpose such
as a professional office, salon, or other non-residential use, and is not
used as a residence.

(10) "Residential real estate" has the meaning assigned by
Finance Code §158.002 and includes improved or unimproved real es-
tate or any portion of or interest in such real estate on which a dwelling
is or will be constructed or situated.

(11) "SML" means the Department of Savings and Mort-
gage Lending.

(12) "UETA" refers to the Texas Uniform Electronic Trans-
actions Act, Business & Commerce Code Chapter 322.
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§58.3.  Formatting Requirements for Notices.

Any notice or disclosure (notice) required by Finance Code Chapter
158, or this chapter, must be easily readable. A notice is deemed to
be easily readable if it is in at least 12-point font and uses a typeface
specified by this section. A font point generally equates to 1/72 of an
inch. If Finance Code Chapter 158, or this chapter, prescribes a form
for the notice, the notice must closely follow the font types used in the
form. For example, where the form uses bolded, underlined, or "all
caps" font type, the notice must be made using those font types. The
following typefaces are deemed to be easily readable for purposes of
this section (this list is not exhaustive and other typefaces may be used,
provided, the typeface is easily readable):

1) Arial;
(2) Aptos;
(3) Calibri;
(4) Century Schoolbook;
(5) Garamond;
(6) Georgia;
(7) _Lucinda Sans;
(8) Times New Roman;
(9) Trebuchet; and

(10) Verdana.
§58.4.  Electronic Delivery and Signature of Notices.

Any notice or disclosure required by Finance Code Chapters 158, or
this chapter, may be provided and signed in accordance with state and
federal law governing electronic signatures and delivery of electronic

for the purposes of or to ensure compliance with Finance Code
Chapter 158. §58.100 is also proposed under the authority
of, and to implement, Finance Code §158.051. §58.101 and
§58.102 are also proposed under the authority of, and to imple-
ment, Finance Code: §158.053 and §158.058. §58.103 is also
proposed under the authority of, and to implement, Finance
Code §158.058. §58.104 is also proposed under the authority
of, and to implement, Finance Code §158.054. §58.107 is also
proposed under the authority of, and to implement, Finance
Code §158.055.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

$58.100.  Registration Requirements.

(a) Registration Required. A person, unless exempt as pro-
vided by Finance Code §158.052, is required to be registered with SML
as a mortgage servicer under Finance Code Chapter 158 if the person:

(1) acts as a mortgage servicer or engages in or conducts
the business of a mortgage servicer, concerning a residential mortgage
loan secured by residential real estate in Texas; or

(2) advertises or holds that person out to the public as en-
gaging in or conducting the business of a mortgage servicer in Texas.

(b) Wrap Mortgage Servicing. A "wrap lender," as defined by
Finance Code §158.001, that holds the mortgage servicing rights for
a wrap mortgage loan must be registered under Finance Code Chapter
158 and comply with the requirements of Finance Code Chapter 159,
Subchapter F and Chapter 58 of this title (relating to Wrap Mortgage

Loans).

(c) Master Servicers and Subservicers. With respect to a resi-
dential mortgage loan for which the mortgage servicing rights are held

documents. The UETA and E-Sign Act include requirements for elec-

by a person who is not the owner of the note (a/k/a "master servicer"),

tronic signatures and delivery.

§58.5.  Computation of Time.

The calculation of any time period measured in days by Finance Code

the holder of the mortgage servicing rights must be registered under Fi-
nance Code Chapter 158 even if that person does not actually receive
any payments from the borrower but, instead, contracts with another
person to service the loan (a/k/a "subservicer").

Chapter 158, or this chapter, is made using calendar days, unless clearly
stated otherwise. In computing a period of calendar days, the first day
is excluded and the last day is included. Ifthe last day of any period is a
Saturday, Sunday, or legal holiday, the period is extended to include the
next day that is not a Saturday, Sunday, or legal holiday, unless clearly
stated otherwise.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403941

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535
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SUBCHAPTER B. REGISTRATION
7 TAC §§58.100 - 58.104, 58.106, 58.107
Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary

§58.101.

(a) NMLS. Applications for registration must be submitted
through NMLS and must be made using the current form prescribed
by NMLS. SML has published application checklists on the NMLS
Resource Center website (nationwidelicensingsystem.org; viewable
on the "State Licensing Requirements" webpage) which outline the
requirements to submit an application. Applicants must comply with
requirements in the checklist in making the application.

Applications for Registration.

(b) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation deemed nec-
essary or appropriate to determine that the registration requirements of
Finance Code Chapter 158 are met.

(c) Incomplete Filings; Deemed Withdrawal. An application
is complete only if all required information and supporting documen-
tation is included and all required fees are received. If an application
is incomplete, SML will send written notice to the applicant specifying
the additional information, documentation, or fee required to render the
application complete. The application may be deemed withdrawn and
any fee paid will be forfeited if the applicant fails to provide the addi-
tional information, documentation, or fee within 30 days after the date
written notice is sent to the applicant as provided by this subsection.

§358.102.  Fees.

(a) Registration Fees. The registration fee is determined by
the Commissioner in an amount not to exceed the maximum amount
specified by Finance Code §158.053(b), exclusive of fees charged by
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NMLS, as described in subsection (b) of this section. The Commis-
sioner may establish different fee amounts for a new registration versus

(2) the addition or elimination of an assumed name (also
known as a trade name or "doing business as" name; which must be

renewal of the registration. The current fee is set in NMLS and posted

accompanied by a certificate of assumed business name or other docu-

on SML's website (sml.texas.gov). The Commissioner may change the

mentation establishing or abandoning the assumed name);

fee at any time; provided, any fee increase is not effective until notice
has been posted on SML's website for at least 30 days. The registration
fee must be paid in NMLS.

(b) NMLS Fees. NMLS charges a separate fee to process the
application. Such fee is determined by NMLS and must be paid by
the applicant at the time it files the application. The current fee is set
in NMLS and posted on the NMLS website (nationwidelicensingsys-

(3) the contact information under "Identifying Informa-

tion";
(4) the contact information listed under "Resident/Regis-
tered Agent";

(5) the contact information listed under "Contact Employee
Information"; and

tem.org).

(c) All fees are nonrefundable and nontransferable.

§58.103.  Renewal of Registration.
(a) A registration may be renewed on:

(1) timely submission of a completed renewal application
(renewal request) in NMLS together with payment of all required fees;
and

(2) adetermination by SML that the mortgage servicer con-
tinues to meet the minimum requirements for registration, including the
requirements of Finance Code §158.058(¢).

(b) Application of §58.101. A renewal request is an appli-

(6) answers to disclosure questions (which must be accom-
panied by explanations for each such disclosure, together with support-
ing documentation concerning such disclosure).

(¢) Amendments to MU2 Associations Required. A mortgage
servicer must cause the individuals who are required to register an asso-
ciation with the mortgage servicer (control persons) to make the proper
filings in NMLS using the current form prescribed by NMLS (MU2
filing) and must ensure such associations are amended within 10 days
after the date of any material change affecting such associations.

(d) Notices Sent to the Mortgage Servicer. Any correspon-
dence, notification, alert, message, official notice or other written com-
munication from SML will be sent to the mortgage servicer in accor-

cation subject to the requirements of §58.101 of this title (relating to
Applications for Registration). A renewal request withdrawn under

dance with this subsection using the mortgage servicer's current contact
information of record in NMLS unless another method is required by

§58.101(c) of this title will be rejected in NMLS.

(c) Commissioner's Discretion to Approve with a Deficiency.
The Commissioner may, in his or her sole discretion, approve a renewal

other applicable law.

(1) Service by Email. Service by email is made using the
email address the mortgage servicer has designated in its MU1 filing

request with one or more deficiencies the Commissioner deems to be
relatively minor and allow the mortgage servicer to continue conduct-

under "Contact Employee Information" for the contact designated as
the "Primary Company Contact." Service by email is complete on trans-

ing regulated activities while the mortgage servicer works diligently
to resolve the deficiencies. A renewal request approved by the Com-

mission of the email to mortgage servicer's email service provider; pro-
vided, SML does not receive a "bounce back" notification, or similar,

missioner under this subsection will be assigned the NMLS registration
status "Approved - Deficient." Approval under this subsection does not

from the email service provider indicating that delivery was not effec-
tive. A mortgage servicer must monitor such email account and en-

relieve the mortgage servicer of the obligation to resolve the deficien-
cies noted. A mortgage servicer approved under this subsection must

sure that emails sent by SML are not lost in a "spam" or similar folder,
or undelivered due to intervention by a "spam filter" or similar ser-

resolve the deficiencies within 30 days after the date the registration is

vice. A mortgage servicer is deemed to have constructive notice of any

approved, unless an extension of time is granted by the Commissioner.

emails sent by SML to the email address described by this paragraph.

Failure to timely resolve the deficiencies constitutes grounds for the

A mortgage servicer is further deemed to have constructive notice of

Commissioner to suspend or revoke the registration.

(d) No Renewal After Expiration. If a mortgage servicer fails
to make a renewal request during the annual renewal period (Novem-

any NMLS system notifications sent to it by email.

(2) Service by Mail. Service by mail is made using the
address the mortgage servicer has designated in its MU1 filing under

ber 1 to December 31) while the registration is still active and before
it expires, then the registration cannot be renewed. Instead, the person

"Contact Employee Information" for the contact designated as the "Pri-
mary Company Contact." Service by mail is made using the address

must apply for a new registration and comply with all current require-
ments and procedures governing issuance of a new registration.

$38.104. NMLS Records; Notices Sent to the Mortgage Servicer.

(a) NMLS Registration Status. SML is required to assign a sta-
tus to the registration in NMLS. The registration status is displayed in
NMLS and on the NMLS Consumer Access website (nmlsconsumerac-
cess.org). SML is limited to the registration status options available in
NMLS. The NMLS Resource Center website (nationwidelicensingsys-
tem.org) describes the available registration status options and their

meaning.

(b) Amendments to NMLS Records Required. A mortgage
servicer must amend its NMLS registration records (MU filing) within
10 days after the date of any material change affecting any aspect of the
MU filing, including, but not limited to:

(1) name (which must be accompanied by supporting doc-

the mortgage servicer has designated in its MUI filing under "Con-
tact Employee Information" for the contact designated as the "Primary
Company Contact." Service by mail is complete on deposit of the doc-
ument, postpaid and properly addressed, in the mail or with a commer-
cial delivery service. If service is made on the mortgage servicer by
mail and the document communicates a deadline by or a time during
which the mortgage servicer must perform some act, such deadline or
time period for action is extended by 3 days. However, if service was
made by another method prescribed by this subsection, such deadline
or time period will be calculated based on the earliest possible deadline
or shortest applicable time period.

§$38.106.  Surrender of the Registration.

(a) Surrender Request. A mortgage servicer may seek surren-
der of the registration by filing a surrender request (request) in NMLS.
The filing must be made using the current form prescribed by NMLS.
SML will review the request and determine whether to grant it. SML

umentation submitted to SML establishing the name change);

may not grant the request if, among other reasons:
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(1) the mortgage servicer is the subject of a pending or con-

the surety bond is $25,000, regardless of the cumulative value of sales

templated investigation or enforcement action;

(2) the mortgage servicer is in violation of an order of the
Commissioner; or

(3) the mortgage servicer has failed to pay any fee, charge,
or other indebtedness owed to SML.

(b) Inactive Status Pending Surrender. If SML does not grant

of property by the mortgage servicer.

(f) Duty to Maintain and Update Surety Bond. The surety
bond must remain active for as long as the mortgage servicer's regis-
tration is active. The mortgage servicer must recalculate the minimum
amount for the surety bond before requesting renewal of the registra-
tion during the annual renewal period (November 1 to December 31). If
the mortgage servicer is required to increase the amount of the surety

the request or requires additional time to consider the request, the re-

bond as provided by this section, the new surety bond reflecting the

quest will be left pending while the issue preventing SML from grant-

higher surety bond amount must be active before the registration will

ing the request is resolved or lapses. During this time, the mortgage ser-

be renewed.

vicer's registration will be assigned the registration status "Approved -
Inactive" in NMLS.

§58.107.  Surety Bond Requirement.

(a) Purpose and Applicability. This section clarifies and es-
tablishes requirements related to the surety bond certain mortgage ser-
vicers are required to have under Finance Code §158.055. This section
does not apply to a mortgage servicer excepted from the surety bond
requirement under Finance Code §158.055(h).

(b) NMLS Electronic Surety Bond Required. The surety bond
must be submitted electronically through NMLS and must be made us-
ing the current form prescribed by NMLS. The NMLS Resource Center
website (nationwidelicensingsystem.org) explains how to file the elec-
tronic surety bond in NMLS.

(c) Required Parties. The surety bond must be payable to the
Commissioner as the sole payee. The name of the principal insured on
the bond must match exactly the name filed with the Texas Secretary
of State, if applicable.

(d) Authorized Surety Provider. The surety bond must be is-
sued by a surety company authorized to transact business in Texas and
comply with the applicable requirements of the Insurance Code.

(e) Minimum Bond Amount. Except as provided by paragraph
(4) of this subsection, the minimum amount for the surety bond is de-
termined based on the mortgage servicer's volume of loans serviced in
Texas. The loan volume is calculated by adding the total unpaid princi-
pal balance of all residential mortgage loans serviced by the mortgage
servicer secured by real property located in Texas as of October 31 of
the year preceding the calendar year of the mortgage servicer's regis-
tration. The minimum amount for the surety bond is:

(1) New Applicants for Registration. If the applicant has
never been registered with SML as a mortgage servicer or was not reg-
istered within the 12 months preceding the date of application, the min-
imum amount for the surety bond is $25,000. If the mortgage servicer

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403942

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES
7 TAC §§58.200, 58.207, 58.210
Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158. §58.200 is also proposed under the authority of
Finance Code §158.101.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

$38.200.  Required Disclosures.
(a) Purpose. This section clarifies and establishes require-

ments related to the disclosure a mortgage servicer is required to make
under Finance Code §158.101.

(b) Specific Notice to Borrower. A mortgage servicer must
send written notice to the borrower concerning SML's regulatory over-

was registered with SML within the 2 years preceding the date of appli-

sight within 30 days after the date it begins servicing a residential mort-

cation, the minimum amount for the surety bond is determined based

gage loan. The notice must be in the current form prescribed by SML

on the mortgage servicer's loan volume on the day the mortgage ser-

and posted on its website (sml.texas.gov). The notice must be included

vicer's registration lapsed.

(2) Volume less than or equal to $25,000,000. If the mort-
gage servicer's volume of loans is less than or equal to $25,000,000,
the minimum amount for the surety bond is $25,000.

(3) Volume greater than $25,000,000. If the mortgage

in the first notice sent to the borrower that notifies the borrower of
the mortgage servicer's role in servicing the loan, including any notice
required by Regulation X (12 C.F.R. §1024.33(b)). This subsection
applies to the servicing of residential mortgage loans secured by real
property located in Texas. Mortgage servicers servicing a residential
mortgage loan not secured by real property located in Texas must not

servicer's volume of loans is greater than $25,000,000, the minimum

provide the notice described by this section.

amount for the surety bond is $50,000.

(4) Servicers of Unimproved Real Property or Foreclosed

(c) Posted Notice on Websites. A mortgage servicer must post
the notice required by subsection (b) of this section on each website of

Properties. Paragraphs (2) and (3) of this subsection notwithstanding,

the mortgage servicer, other than a social media site, that is accessible

and as provided by Finance Code §158.055(¢c), if a mortgage servicer

by a borrower. The notice must be displayed on the initial or home page

services only residential mortgage loans secured by unimproved real

of the website (typically the base-level domain name) or contained in a

property or services only residential mortgage loans secured by fore-

linked page with the link to such page displayed on the initial or home

closed properties with a dwelling, or both, the minimum amount for

page.
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(d) Disclosures in Correspondence. All correspondence sent

to other agencies at the time it makes the notification. Except as pro-

to the borrower must include:

(1) the mortgage servicer's name and NMLS ID; and

(2) the mortgage servicer's website address, if it has as

website.

§38.207.  Periodic Statements.

A mortgage servicer that services a loan secured by a dwelling must
comply with the requirements of Section 1026.41 of Regulation Z (12
C.F.R. §1026.41), governing the issuance, content, form, and layout of
periodic statements sent to the borrower.

§38.210.  Reportable Incidents.
(a) Definitions. For purposes of this section, the following def-
initions apply, unless the context clearly indicates otherwise:

(1) "Catastrophic event" means an event, other than a se-
curity event, that is unforeseen and results in extraordinary levels of
damage or disruption to operations (e.g., the destruction of a principal
office or data center).

(2) "Reportable incident" means an incident or situation
that presents a material risk, financial or otherwise, to a mortgage ser-
vicer's operations or its customers. A reportable incident includes the
following items, provided, it presents a material risk:

(A) a'catastrophic event" as defined by this subsection;

(B) a "security event" as defined by this subsection;

(C) the termination or curtailment of a line of credit or
funding source; or

(D) the termination or curtailment of a service provided
to the mortgage servicer by a third-party service provider.

(3) "Root cause analysis report" means a written report
concerning the results or findings of an audit or investigation to
determine the origin or root cause of a security event, identify strategic
measures to effectively contain and limit the impact of a security
event, and to prevent a future security event.

(4) "Security event" means an event resulting in unautho-
rized access to, or disruption or misuse of, an information system, in-
formation stored on such information system, or customer informa-
tion held in physical form. It includes information that is encrypted,
if the person with unauthorized access to the information can decrypt
the data.

(b) Incident Report. Except as provided by subsection (¢) of
this section, a mortgage servicer must submit a written report to SML
concerning any reportable incident within 30 days after the date the
mortgage servicer becomes aware of the reportable incident. The report
must include:

(1) a detailed description of the nature and circumstances
of the reportable incident;

(2) the number of Texas residents affected or potentially
affected by the reportable incident;

(3) the measures taken by the mortgage servicer to resolve
or address the reportable incident;

(4) the measures the mortgage servicer plans to take to re-
solve or address the reportable incident; and

(5) the point of contact designated by the mortgage servicer

vided by subsection (d) of this section, a notification provided to SML
under this subsection satisfies the requirement to file a report under sub-
section (b) of this section:

(1) thenotification to the Federal Trade Commission (FTC)
required by Section 314.4(j) of the FTC's Standards for Safeguarding
Customer Information rules (16 C.F.R. §314.4(j)); and

(2) the notification to the Office of the Attorney General of
Texas required by Business and Commerce Code §521.053(1).

(d) Root Cause Analysis for Security Events. For any security
event triggering a notification described by subsection (c) of this sec-
tion, the mortgage servicer must provide SML with a root cause analy-
sis report within 120 days after the date the mortgage servicer becomes
aware that the security event occurred.

(e) Supplemental Information. SML may require additional,
clarifying, or supplemental information or documentation related to a
reportable incident as SML deems necessary or appropriate.

(f) Confidentiality. Information reported under subsection (b)
or (d) of this section is deemed to be confidential information obtained
by SML during an examination, investigation, or inspection, as pro-
vided by Finance Code §158.102 and §58.302 of this title (relating to
Confidentiality of Investigation Information).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403943

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER D. SUPERVISION AND
ENFORCEMENT

7 TAC §§58.301 - 58.304, 58.310, 58.311

Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158. §§58.301 - 58.304 are also proposed under the
authority of, and to implement, Finance Code §158.102 and
§158.106. §58.310 is also proposed under the authority of, and
to implement, Finance Code: §§158.058 - 158.060, 158.103,
158.105, and 158.106.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

$58.301.  Investigations.

(a) Purpose. This section clarifies and establishes require-
ments related to investigations of a mortgage servicer conducted by
SML under Finance Code §158.102.

for inquires by SML about the reportable incident.

(c) Incidents Reported to Other Agencies. A mortgage ser-

(b) Reasonable Cause. SML will conduct an investigation if
it has reasonable cause to do so. Reasonable cause is deemed to ex-

vicer must provide SML with a copy of the following notifications sent

ist if SML receives or discovers information from a source SML has
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no reason to believe is other than credible indicating that a violation

in a disciplinary or enforcement action that is a contested case (i.e.,

of law more likely than not occurred that is within SML's authority to

information made part of the administrative record during an adju-

take action to address. The absence of reasonable cause to initiate an

dicative hearing that is open to the public).

investigation does not constitute grounds to challenge and does not in-
validate an action taken by SML to address a violation found during
the course of an investigation.

(c) Investigation Methods. Investigations will be conducted as
SML deems appropriate based on the relevant facts and circumstances
then known. Such investigation may include:

(1) review of documentary evidence;

(2) interviews with complainants, respondents, and third
parties, and the taking of sworn written statements;

(3) obtaining information from other state or federal agen-
cies, regulatory authorities, or self-regulatory organizations;

(4) requiring complainants or respondents to provide ex-
planatory, clarifying, or supplemental information; and

(5) other lawful investigative methods as SML deems nec-
essary or appropriate.

(d) Investigation Fee. The Commissioner may collect a fee
for conducting an investigation on a mortgage servicer. The amount
of the fee is determined by the Commissioner not to exceed $975 per
complaint. The investigation fee, if any, is assessed at the time SML
closes the complaint. The investigation fee, if any, will be invoiced in
NMLS and must be paid in NMLS.

$38.302.  Confidentiality of Investigation Information.

(a) Purpose. This section clarifies and establishes require-
ments related to the confidentiality of information obtained by SML

§58.303.  Corrective Action.

(a) Corrective Action, Generally; Purpose. During an investi-
gation, SML may determine that violations, deficiencies, or compliance
issues (collectively, violations) occurred. Within the confidential envi-
ronment of the investigation, SML may direct the mortgage servicer
to voluntarily take corrective action to address the violations identified
during the investigation. This section clarifies and establishes require-
ments related to such corrective action.

(b) Internal Reviews. If SML determines during an investiga-
tion that a violation may be systemic, SML may direct the mortgage
servicer to conduct its own internal review to self-identify any other
violations, compile information concerning such violations, and report
its findings to SML. SML may direct the mortgage servicer to take cor-
rective action for any violations identified during the review.

(c) Policies and Procedures and Internal Controls. SML may
direct the mortgage servicer to develop and adopt policies and proce-
dures and institutional controls designed to prevent or mitigate future
violations.

(d) Refunds to Consumers. SML may direct the mortgage ser-
vicer to make refunds to consumers affected by the violation. Any
refund must comply with this subsection. The Commissioner, in his
or her sole discretion, may waive or modify the requirements of this
subsection to achieve appropriate, practical, and workable results. A
refund must be made by one of the following methods:

(1) Certified Funds. The refund may be made by certified
funds (cashier's check or money order) sent to the borrower at his or her

during an investigation, as provided by Finance Code §158.102.

(b) Confidential Information. All information obtained by
SML during an investigation is confidential and cannot be released
except as required or expressly permitted by law. The Finance Com-
mission of Texas and the Commissioner have determined that the
following information is confidential under Finance Code §158.102
(list is not exhaustive):

(1) any documents, data, data compilations, work papers,
notes, memoranda, summaries, recordings, or other information, in
whatever form or medium, obtained, compiled, or generated during an
investigation;

(2) information that is derived from or is the product of the

last known address. The mortgage servicer must use reasonable dili-
gence to determine the last known address of the borrower. The pay-
ment must be sent in a manner that includes tracking information and
confirmation of delivery (e.g., certified mail return receipt requested,
or commercial delivery service with tracking). The mortgage servicer
must capture and maintain records evidencing the payment, including
a copy of the payment instrument, any correspondence accompanying
the payment, tracking information, and delivery confirmation;

(2) Corporate Check. The refund may be made by issuing
a check to the borrower. The check must be drawn on a bank account
owned by the mortgage servicer. The check must be sent to the bor-
rower at his or her last known address. The mortgage servicer must
use reasonable diligence to determine the last known address of the

confidential information described by paragraph (1) of this subsection,

borrower. The mortgage servicer must capture and maintain records

including any reports or other information chronicling or summarizing

evidencing the payment, including a copy of the check, any correspon-

the results, conclusions, or other findings of an investigation, including

dence accompanying the check, and evidence that the check was suc-

assertions of an actual or apparent violation of law or any directives,

cessfully negotiated (i.e., cancelled check). If the borrower fails to cash

mandates, or recommendations for action by the mortgage servicer to

the check, the mortgage servicer must comply with requirements of

address, correct, or remediate the violations, deficiencies, issues, or

§58.304 of this title (relating to Unclaimed Funds);

other findings identified during the investigation; and

(3) information that is derived from or is the product of the

(3) Wire Transfer or ACH. The refund may be made by
wire transfer or automated clearing house (ACH) payment to the bor-

confidential information described by paragraphs (1) and (2) of this

rower's verified bank account. The mortgage servicer must capture and

subsection, including any communications, documentary evidence, or

maintain records evidencing the payment, including any transaction re-

other information concerning the mortgage servicer's compliance with

ceipt, confirmation page, or similar, reflecting:

any directives, mandates, or recommendations for action by the mort-
gage servicer and any corrective or remedial action taken by the mort-
gage servicer to address, correct, or remediate the violations, deficien-
cies, issues, or other findings identified during the investigation.

(c) Loss of Confidentiality. Subsection (b) of this section
notwithstanding, information described by that subsection is not
confidential to the extent the information becomes publicly available

(A) name of the sender and any relevant contact infor-

mation;

(B) sender's bank information (institution, routing num-
ber, and account number);

(C) name of the recipient and any relevant contact in-

formation;
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(D) recipient's bank information (routing number and
account number); and

(E) the transaction reference number or confirmation

code; or

(4) Credit Against Indebtedness. If, at the time of the re-
fund, the mortgage servicer holds the mortgage servicing rights to the
residential mortgage loan related to the refund, the mortgage servicer
may issue a credit against the indebtedness equal to the refund; how-

(3) Notice of Revocation. A notice of revocation issued
under Finance Code §158.059 must be appealed on or before 30 days
after the date the notice is issued.

(4) Other Deadlines. Any appeal not otherwise addressed
by this section must be made on or before 30 days after the date notice
or order is issued.

(c¢) Requests for Appeal. An appeal must be made in writing
and received by SML on or before the appeal deadline. An appeal may

ever, if the refund is related to an improper charge or proceeds improp-

be sent by mail (Attn: Legal Division, 2601 N. Lamar Blvd., Suite 201,

erly held by the mortgage servicer on which interest was charged, the

Austin, Texas 78705) or by email (enforcement@sml.texas.gov).

credit must be applied to the unpaid principal balance as of the date
of such improper charge or the date the mortgage servicer began im-
properly holding the proceeds. The mortgage servicer must capture
and maintain records evidencing application of the credit, including
the payment history reflecting application of the credit and any subse-
quent adjustments to principal and interest payments as a result of the
credit being applied.

$38.304.  Unclaimed Funds.

(a) Escheat Suspense Account; Escheat Log. Funds owed to
or held for the benefit of a borrower or other customer of the mortgage
servicer for more than one year (i.e., unclaimed funds) must be trans-
ferred to an escheat suspense account. The mortgage servicer must
maintain a log of all transfers made to the escheat suspense account,

(d) Effect of Not Appealing. A mortgage servicer or other per-
son that does not timely appeal the Commissioner's decision is deemed
to have irrevocably waived any right it had to challenge the decision
or request an adjudicative hearing on the decision and is deemed not to
have exhausted all administrative remedies available to it for purposes
of judicial review of the Commissioner's decision under Government
Code §2001.171. The failure to appeal an order of the Commissioner
results in the order becoming final and non-appealable. The failure to
appeal a notice of the Commissioner's decision means the Commis-
sioner can issue a final, non-appealable order at any time without fur-
ther notice or opportunity for a hearing to the mortgage servicer or other

person.
§58.311.

Hearings.

including, at a minimum:

(1) date of transfer to the escheat suspense account;

(2) date the obligation to pay the funds arose;

(3) full name and last known contact information of the
borrower other customer to whom funds are owed; and

(4) amount of unclaimed funds.

(b) Required Records. The mortgage servicer must maintain
records reflecting bona fide attempts to pay the funds to the borrower
or customer.

(c) Escheat to State. At the end of three years, the unclaimed
funds must be paid to the Texas Comptroller of Public Accounts as
provided by Property Code §72.101, or as provided by such other state
law governing the unclaimed funds.

(d) Records Retention. Records required by this section must
be retained for 10 years beginning on the date the obligation to pay the
unclaimed funds arose.

§358.310.  Appeals.

(a) Purpose. Finance Code Chapter 158 provides that certain
decisions of the Commissioner adverse to a mortgage servicer or other
person may be appealed and offers the opportunity for an adjudica-
tive hearing to challenge the decision. This section establishes various
deadlines by which a mortgage servicer or other person must appeal
the decision before it becomes final and non-appealable.

(b) The following appeal deadlines apply:

(1) Registration Denials. A registration denial under Fi-
nance Code §158.058(c), or otherwise, must be appealed on or before
10 days after the date notice of the Commissioner's decision is received
by the person seeking the registration.

(2) Order to Take Affirmative Action or Order to Cease and
Desist. An order issued by the Commissioner under Finance Code
§§158.103(a), 158.105(a), or 158.106 must be appealed within 30 days
after the date the order is issued.

Adjudicative hearings conducted under Finance Code Chapter 158 are
governed by the rules in Chapter 9 of this title (concerning Rules of Pro-
cedure for Contested Hearings, Appeals, and Rulemakings). Contested
cases referred to the State Office of Administrative Hearings (SOAH)
are also governed by SOAH's rules in 1 TAC Chapter 155 (concern-
ing Rules of Procedure). All hearings are held in Austin, Texas. Any
appeal for judicial review under Government Code §2001.171 must be
brought in a district court in Travis County, Texas.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403945

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
CHAPTER 59. WRAP MORTGAGE LOANS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses new rules in 7 TAC Chapter 59: §§59.1 - 59.5, 59.100 -
59.102, 59.200, 59.201, 59.300 - 59.303, 59.400 - 59.403 (pro-
posed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 78, Wrap Mortgage
Loans, affect wrap mortgage lenders, borrowers, and any per-
son who collects or receives a payment from a wrap borrower
under the terms of a wrap mortgage loan, including servicers of
a wrap mortgage loan under Finance Code Chapter 159, Wrap
Mortgage Loan Financing.
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Changes Concerning the Reorganization (Relocation) of Wrap
Mortgage Loan Rules from Chapter 78 to Chapter 59

SML has determined it should reorganize its rules wrap mort-
gage loans by relocating the rules to Chapter 59, a vacant
chapter. The proposed rules, if adopted, would effectuate this
change.

Changes Concerning General Provisions (Subchapter A)

The proposed rules: in §59.2, Definitions, adopt a new defini-
tions for "SML," while eliminating a definition for "Department";
in §59.3, Formatting Requirements for Notices, adopt formatting
requirements for the various disclosures required under Finance
Code Chapter 159; in §59.4, Electronic Delivery and Signature
of Notices, clarify that any notice or disclosure made by an orig-
inator may be delivered and signed electronically; and, in §59.5,
Computation of Time, clarify how time periods measured in cal-
endar days are computed.

Other Modernization and Update Changes

The proposed rules, if adopted, would make changes to mod-
ernize and update the rules including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing wrap mortgage loans to be easier to find by members
of the public.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs).

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to the
agency; (4) the proposed rules do not require an increase or
decrease in fees paid to the agency; (5) the proposed rules do
create a new regulation (rule requirement). The proposed rules
related to Changes Concerning General Provisions (Subchap-
ter A) establish various rule requirements as discussed in such
section; (6) the proposed rules do not expand, limit, or repeal an
existing regulation (rule requirement); (7) the proposed rules do
not increase or decrease the number of individuals subject to the
rules' applicability; and (8) the proposed rules do not positively
or adversely affect this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§59.1 - 59.5
Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§59.1.  Purpose and Applicability.
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This chapter governs the Commissioner's administration and enforce-
ment of Finance Code Chapter 159, governing wrap mortgage loans

(16) "Third-party servicer" means a person other than the
wrap lender acting as residential mortgage loan servicer for a wrap

concerning residential real estate located in Texas. This chapter applies

mortgage loan.

to wrap mortgage lenders, borrowers, and any person who collects or
receives a payment from a wrap borrower under the terms of a wrap
mortgage loan, including servicers of a wrap mortgage loan.

§59.2.  Definitions.

For purposes of this chapter, and in SML's administration and enforce-
ment of Finance Code Chapter 159, the following definitions apply,
unless the context clearly indicates otherwise:

(1) "Application" means a request, in any form, for an offer
(or aresponse to a solicitation of an offer) of wrap mortgage loan terms,
and the information about the mortgage applicant that is customary or
necessary in a decision on whether to make such an offer, including,
but not limited to, a mortgage applicant's name, income, social security
number to obtain a credit report, property address, an estimate of the
value of the real estate, or the mortgage loan amount.

(2) "Attorney" has the meaning assigned by Insurance

Code §2501.003.

(3) "Commissioner" means the savings and mortgage lend-
ing commissioner appointed under Finance Code Chapter 13.

(4) "E-Sign Act" refers to the federal Electronic Signatures
in Global and National Commerce Act (15 U.S.C. §7001 et seq.).

(5) "Inspection" includes examination.

(6) "Legal holiday" means the federal legal public holidays
specified in 5 U.S.C. §6103(a).

(7) "Make a wrap mortgage loan," means when a person

(17) "Title company" means a "title insurance company" as
that term is defined by Insurance Code §2501.003.

(18) "UETA" refers to the Texas Uniform Electronic Trans-
actions Act, Business & Commerce Code Chapter 322.

(19) "Wrap borrower" has the meaning assigned by Fi-
nance Code §159.001.

(20)  "Wrap lender" has the meaning assigned by Finance

Code §159.001.

(21) "Wrap lender registrant" means a wrap lender who is
required to register as a residential mortgage loan servicer under Fi-
nance Code Chapter 158.

(22) "Wrap mortgage applicant" means an applicant for a
wrap mortgage loan or a person who is solicited (or contacts a wrap
lender in response to a solicitation) to obtain a wrap mortgage loan, and
includes a person who has not completed or started completing a for-
mal loan application on the appropriate form (e.g., Fannie Mae's Form
1003 Uniform Residential Mortgage Loan Application), but has sub-
mitted financial information constituting an application, as provided by
paragraph (1) of this section.

(23) "Wrap mortgage loan" has the meaning assigned by
Finance Code §159.001.

§59.3.

Formatting Requirements for Notices.

Any notice or disclosure (notice) required by Finance Code Chapter
159, or this chapter, must be easily readable. A notice is deemed to

determines the credit decision to provide the wrap mortgage loan, or

be easily readable if it is in at least 12-point font and uses a typeface

the act of funding the wrap mortgage loan or transferring money to the

specified by this section. A font point generally equates to 1/72 of an

wrap borrower. A person whose name appears on the loan documents

inch. If Finance Code Chapter 159, or this chapter, prescribes a form

as the payee of the note is considered to have "made" the wrap mortgage

for the notice, the notice must closely follow the font types used in the

loan.

(8) "Nationwide Multistate Licensing System" or "NMLS"
has the meaning assigned by Finance Code §180.002 in defining "Na-
tionwide Mortgage Licensing System and Registry."

(9) "Residential mortgage loan" has the meaning assigned
by Finance Code §159.001. The term does not include a loan secured
by structure that is suitable for occupancy as a dwelling but is used
for a commercial purpose such as a professional office, salon, or other
non-residential use, and is not used as a residence.

(10) "Residential mortgage loan originator" has the mean-
ing assigned by Finance Code §180.002.

(11) "Residential mortgage loan servicer" has the meaning
assigned by Finance Code §158.002.

(12) "Residential real estate" has the meaning as-
signed by Finance Code §159.001. For purposes of Finance Code
§159.002(b)(1), the term does not include "unimproved residential
estate," as that term is defined by Finance Code §159.002(a).

(13) "SML" means the Department of Savings and Mort-
gage Lending.

(14) "Superior lien" refers to any lien described by Finance
Code §159.001(7)(A).

(15) "Superior lienholder" means the holder of any lien de-
scribed by Finance Code §159.001(7)(A).

form. For example, where the form uses bolded, underlined, or "all
caps" font type, the notice or disclosure must be made using those font
types. The following typefaces are deemed to be easily readable for
purposes of this section (list is not exhaustive and other typefaces may
be used; provided, the typeface is easily readable):

1) Arial;
(2) Aptos;
(3) Calibri;
(4) Century Schoolbook;
(5) Garamond;
(6) Georgia;
(7) _Lucinda Sans;

(8) Times New Roman;
(9) Trebuchet; and
10) Verdana.

§59.4.  Electronic Delivery and Signature of Notices.

Any notice or disclosure required by Finance Code Chapter 156, or
this chapter, may be provided and signed in accordance with state and
federal law governing electronic signatures and delivery of electronic
documents. The UETA and E-Sign Act include requirements for elec-
tronic signatures and delivery.

$59.5.  Computation of Time.
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The calculation of any time period measured in days by Finance Code
Chapter 159, or this chapter, is made using calendar days, unless clearly

(3) otherwise fulfills the requirements of Finance Code
§159.101(a).

stated otherwise. In computing a period of days, the first day is ex-

Figure: 7 TAC §59.101(b)(3)

cluded and the last day is included. If the last day of any period is a
Saturday, Sunday, or legal holiday, the period is extended to include the
next day that is not a Saturday, Sunday, or legal holiday, unless clearly
stated otherwise.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403946

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER B. LENDER REQUIREMENTS
AND RESPONSIBILITIES

7 TAC §§59.100 - 59.102

Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159. §59.101 is also proposed under the au-
thority of, and to implement, Finance Code: §159.101 and
§159.102. §59.102 is also proposed under the authority of, and
to implement, Finance Code §159.105.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

$59.100.  Purpose and Applicability.
The purpose of this subchapter is to clarify and establish requirements

(c) Effective Date. The disclosure is deemed to be provided
by the wrap lender and received by the wrap borrower for purposes of
Finance Code §159.101 on the date the disclosure is dated and signed
by the wrap borrower, as provided by Finance Code §159.101(b).

(d) Foreign Language Requirement. The wrap borrower must
be provided an English-language version of the disclosure in addition
to and contemporaneously with the foreign-language version required
by Finance Code §159.102, if applicable. A wrap lender may provide
the English-language and foreign-language disclosure in a single, com-
bined disclosure. A wrap borrower receiving a foreign-language ver-
sion of the disclosure may, but is not required to, date and sign the for-
eign-language disclosure. A wrap borrower receiving a foreign-lan-
guage version of the disclosure must date and sign the English-lan-
guage version of the disclosure, which determines the effective date the
disclosure is received by the wrap borrower, as provided by subsection
(c) of this section. A Spanish-language version of the model disclosure
form is available on SML's website (sml.texas.gov) and is deemed to
satisfy the substantive requirements of Finance Code §159.101(a) and
§159.102, with respect to negotiations with a wrap borrower conducted
primarily in Spanish.

(e) Computation of Time. Computation of the time period
for a wrap lender to provide the disclosure required by Finance Code
§159.101(a) is made using calendar days, irrespective of any Saturdays,
Sundays, or legal holidays.

$59.102.  Closing Requirements.

(a) Purpose. The purpose of this section is to clarify and es-
tablish requirements related to the requirement that a wrap mortgage
loan be closed by an attorney or title company, as provided by Finance

Code §159.105.

(b) Closing by Title Company. For purposes of Finance Code
§159.105, a wrap mortgage loan may only be closed by a title company
issuing an owner's title insurance policy to the wrap borrower for the
residential real estate secured or designed to be secured by the wrap
mortgage loan.

related to a wrap lender's requirements and responsibilities under a
wrap mortgage loan, as provided by Finance Code Chapter 159, Sub-
chapter C, and §159.105.

§39.101. Required Disclosure.

(a) Purpose. The purpose of this section is to clarify and estab-
lish requirements related to the written disclosure a wrap lender is re-
quired to provide the wrap borrower in accordance with Finance Code
§159.101 (disclosure).

(b) Model Disclosure Form. In accordance with Finance Code
§159.101(c), the following form (Figure: 7 TAC §59.101(b)(3); model
disclosure form) is deemed to satisfy the substantive requirements of
Finance Code §159.101(a). Interested persons should visit SML's web-
site (sml.texas.gov) for a form-fillable version of the model disclosure
form and an editable version in Word format (including for purposes
of attaching additional sheets to supplement the form with additional
information, as necessary). A wrap lender may modify and customize
the model disclosure form; provided, the form:

(1) contains all substantive information contained in the
model disclosure form that is applicable to the person issuing the dis-
closure;

(2) conforms to the formatting requirements of §59.3 of
this title (relating to Formatting Requirements for Notices); and

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403947

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER C. BORROWER'S RIGHTS
AND RESPONSIBILITIES

7 TAC §59.200, §59.201

Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance Code

PROPOSED RULES
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Chapter 159. §59.201 is also proposed under the authority of,
and to implement, Finance Code §159.202.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§39.200.  Purpose and Applicability.

The purpose of this subchapter is to clarify and establish requirements
related to a wrap borrower's rights under a wrap mortgage loan, as pro-
vided by Finance Code Chapter 159, Subchapter E.

§59.201.

(a) Purpose. The purpose of this section is to clarify and estab-

Right to Deduct; Notice of Deduction.

apply to a wrap lender or any other person who collects or receives a
payment from a wrap borrower under the terms of a wrap mortgage
loan, including a third-party servicer servicing a wrap mortgage loan.

§59.301.

(a) Purpose. The purpose of this section is to clarify and es-
tablish requirements related to the fiduciary duties owed to a wrap bor-
rower by a person who collects or receives a payment from a wrap
borrower under the terms of a wrap mortgage loan, as provided by Fi-
nance Code §159.152.

(b) Non-Delegation of Duties. A wrap lender or other person
collecting or receiving a payment from a wrap borrower under the terms

Fiduciary Duties; Required Accounting.

lish requirements related to a wrap borrower's right to make deductions

of a wrap mortgage loan may not delegate or assign its fiduciary du-

from the amounts the wrap borrower owes to the wrap lender under the

ties owed under Finance Code §159.152 to another person except as a

terms of a wrap mortgage loan, as provided by Finance Code §159.202.

result of the wrap lender selling, assigning, transferring, or conveying

(b) Notice of Deduction. To the extent the wrap borrower
seeks to exercise its right to deduct amounts owed to the wrap lender
pursuant to Finance Code §159.202, the wrap borrower must, at the
time the wrap borrower makes the deduction, provide the wrap lender
or its third-party servicer notice of the amounts deducted including:

(1) an itemized list of the deductions made, describing in

the wrap mortgage loan. Any sale, assignment, transfer, or conveyance
by a wrap lender of a wrap mortgage loan is deemed to include an as-
signment of the fiduciary duties owed by the wrap lender to the wrap
borrower under Finance Code §159.152. A sale, assignment, transfer,
or conveyance by a wrap lender of a wrap mortgage loan does not extin-
guish the assigning wrap lender's fiduciary duties to the wrap borrower
in connection with amounts collected or received by the wrap lender

detail the amounts paid by the wrap borrower on behalf of the wrap

from the wrap borrower prior to the effective date of the sale, assign-

lender;

(2) the dates on which such payments were made; and

(3) supporting documentation evidencing paragraphs (1)
and (2) of this subsection.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403949

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

14 ¢ L4
SUBCHAPTER D. WRAP LENDER AND
SERVICER REQUIREMENTS
7 TAC §§59.300 - 59.303
Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance Code
Chapter 159. §59.301 and §59.303 are also proposed under
the authority of, and to implement, Finance Code §159.152.
§59.302 is also proposed under the authority of, and to imple-
ment, Finance Code §159.151.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

$59.300.  Purpose and Applicability.

The purpose of this subchapter is to clarify and establish requirements
applicable to persons who collect or receive a payment from a wrap
borrower under the terms of a wrap mortgage loan, as provided by
Finance Code Chapter 159, Subchapter D. The rules in this subchapter

ment, transfer, or conveyance of the wrap mortgage loan.

(¢) Required Accounting. The wrap lender must, either di-
rectly, or through use of a third-party servicer it has contracted with,
maintain, on a current basis, separate written accountings for each wrap
mortgage loan made by the wrap lender sufficient to account for, track,
and retrospectively trace all payments received from the wrap borrower
under the terms of the wrap mortgage loan, and all disbursements,
transfers, or assignments of such funds, including, but not limited to,
disbursements made to a superior lienholder, taxing authority, or insur-
ance company in connection with the residential real estate secured by
the wrap mortgage loan. The accounting required by this subsection
must be maintained by the wrap lender or its successor-in-interest un-
til the limitations period for the wrap borrower to bring any cause of
action against the wrap lender arising from a violation of law in con-
nection with the wrap mortgage loan transaction has lapsed. To the ex-
tent the wrap lender uses the services of a third-party servicer, a wrap
lender must establish and maintain policies and procedures that are rea-
sonably designed to acquire from the third-party servicer any informa-
tion or supporting documentation necessary or prudent to ensure the
wrap lender satisfies the accounting required by this subsection. The
accounting required by this subsection may be accomplished through
administration of and the retention of records in connection with a trust
account as provided by §59.302 of this title (relating to Trust Account;
Maintenance of Funds Held in Trust).

§59.302.

(a) Purpose. The purpose of this section is to clarify and estab-
lish requirements related to the requirement of a person who collects
or receives a payment from a wrap borrower under the terms of a wrap
mortgage loan to hold such funds in trust, as provided by Finance Code

§159.151.

(b) Definitions. The following terms in this section have the
following meanings, unless the context clearly indicates otherwise:

Trust Account; Maintenance of Funds Held in Trust.

(1) "Financial institution" has the meaning assigned by Fi-
nance Code §201.101(1).

(2) "Trust account" means a custodial, trust, or escrow ac-
count managed by one person for the benefit of another person.

(3) "Trust funds" means the funds collected or received
from a wrap borrower under the terms of a wrap mortgage loan.
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(4) "Receiver" means a wrap lender or other person collect-
ing or receiving trust funds.

(c) Trust Account Required. Unless otherwise agreed to in

(2) disbursements made to the wrap lender; and

(3) how payments by the wrap borrower in excess of the
current amount due under the terms of the wrap mortgage loan are han-

writing by the wrap borrower and wrap lender in connection with the

dled, applied, or disbursed.

wrap mortgage loan, trust funds must be placed in a trust account meet-
ing the requirements of this section, and maintained or disbursed in ac-
cordance with this section.

(d) Trust Account Requirements.

(1) The trust account must be clearly identified as such at
the financial institution.

(2) The receiver may, but is not required to, maintain sep-

(d) No Limitation on Liability. As provided by Finance Code
§159.107, any agreement between a wrap lender and a third-party ser-
vicer may not seek to waive or limit the wrap lender's or third-party
servicer's liability to the wrap borrower arising from the fiduciary du-
ties owed to the wrap borrower pursuant to Finance Code §159.152.
However, an agreement between a wrap lender and third-party servicer
may contain an indemnification agreement concerning potential liabil-
ity arising from the fiduciary duties owed to the wrap borrower under

arate trust accounts for each wrap mortgage loan or wrap borrower.

Finance Code §159.152.

To the extent the receiver maintains separate trust accounts for each
wrap mortgage loan or wrap borrower, the same trust account may also
be used for purposes of administering an escrow account for the wrap
mortgage loan or wrap borrower.

(3) Funds in the trust account must be capable of being dis-
bursed by the receiver on-demand or in an amount of time sufficient to
timely effect disbursements reasonably anticipated from the trust ac-
count.

(4) A receiver, in addition to depositing trust funds, may
deposit and maintain a limited amount of money in the trust account
necessary to avoid or cover potential fees imposed by the financial in-
stitution in connection with the trust account including account main-
tenance fees or fees charged for insufficient funds.

(e) A receiver may not:

(1) commingle trust funds with non-trust funds;

(2) deposit or maintain trust funds in a personal account or
any form of business account; or

(3) pay operating expenses or otherwise make withdrawals
or disbursements from a trust account for any purpose other than the
proper disbursement of trust funds.

() Disbursement of Trust Funds.

(1) A receiver may only disburse money from a trust ac-
count in accordance with the terms of the wrap mortgage loan or such
other agreement as may be entered into with the wrap borrower to gov-
ern the disbursement of trust funds.

(2) Ifareceiver is unable to reasonably determine to which
party or parties trust funds should be disbursed, the receiver may tender
trust funds into the registry of a court of competent jurisdiction and
interplead the relevant party or parties.

§59.303.

Use of a Third-Party Servicer.

(a) Purpose. The purpose of this section is to clarify and es-
tablish requirements concerning a wrap lender's use of a third party to
act as a residential mortgage loan servicer of wrap mortgage loan.

(b) Use of a Third-Party Servicer. A wrap lender is authorized
to use the services of a third party to act as the residential mortgage
loan servicer of a wrap mortgage loan (also known as a "subservicer").

(¢) Handling of Payments and Disbursements. To the extent a
wrap lender uses the services of a third-party servicer, the handling
of payments and disbursement of funds received by the third-party
servicer is governed by the agreement between the wrap lender and
third-party servicer, including:

(1) whether or not and on what terms the third-party ser-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403950

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER E. SUPERVISION AND
ENFORCEMENT

7 TAC §§59.400 - 59.403

Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159. §§59.401 - 59.403 are also proposed under
the authority of, and to implement, Finance Code §159.252.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§59.400. Purpose and Applicability.

The purpose of this subchapter is to clarify and establish requirements
related to the Commissioner's authority to conduct inspections of, and
investigations on, a wrap lender who is required to register as a resi-
dential mortgage loan servicer under Finance Code Chapter 158 (wrap
mortgage registrant), as provided by Finance Code Chapter 159, Sub-
chapter F. This subchapter further clarifies and establishes requirements
concerning the Commissioner's authority to seek enforcement action
against a wrap mortgage registrant under Finance Code Chapter 159,

Subchapter G.
$59.401.

(a) Purpose. This section clarifies and establishes require-
ments related to the wrap lender's requirement to maintain information
and records necessary to facilitate the Commissioner's inspection
of a wrap lender required to register as a residential mortgage loan
servicer under Finance Code Chapter 158, as provided by Finance
Code §159.252(d)(1). The requirements of this section are in addition
to and supplement the requirements a wrap lender registrant or other
person is required to maintain as a licensee or registrant under Finance

Required Books and Records by a Wrap Lender Registrant.

vicer makes disbursements to the superior lienholder;

Code Chapters 156, 157, 158, or 342, as applicable.

PROPOSED RULES
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(b) Maintenance of Records, Generally. Each wrap lender
registrant must maintain records with respect to each wrap mortgage

(v) the real estate contract documenting the sale of
the residential real estate securing the wrap mortgage loan;

loan under Finance Code Chapter 159 and make those records avail-
able for examination under Finance Code §159.252. The records
required by this section may be maintained using a paper, manual,
electronic, or digitally-imaged recordkeeping system, or a combi-
nation thereof, unless otherwise specified by other applicable law.
The records must be accurate, complete, current, legible, and readily
accessible and sortable. If the requirements of other applicable law

(vi) _the disclosure statement requirement by Finance
Code §159.101 and §59.101 of this title (relating to Required Disclo-
sure), including any foreign-language disclosure required by Finance
Code §159.102;

(vii) the initial and any revised integrated loan esti-
mate disclosure required by Regulation Z (12 C.F.R. §1026.37);

governing recordkeeping by the wrap loan registrant differ from the
requirements of this section, such other applicable law prevails only
to extent this section conflicts with the requirements of this section.

(¢) Required Records. A wrap lender registrant must maintain
the following items:

(1)  Wrap Mortgage Servicing Log. A wrap mortgage ser-
vicing log for each wrap mortgage loan serviced by a wrap lender reg-
istrant, maintained on a current basis (which means that all entries must
be made within seven days from the date on which the matters they re-

(viii) the initial, revised, and final closing disclosure
as required by Regulation Z (12 C.F.R. §1026.38);

(ix) any rate lock agreements, or similar document;

(x) the records relating to the ability-to-repay the
wrap mortgage loan required by Regulation Z (12 C.F.R. §1026.25

and §1026.43);

(xi) copies of any appraisal reports or written valua-
tion reports used to determine the value of the residential real estate;

late to occurred), setting forth, at a minimum:

(A) the loan or account number, or other unique identi-

(xii) the privacy notice required by Regulation P (12
C.FR. §1016.5); and

fier assigned by the wrap lender registrant to the wrap mortgage loan;

(B) the name and contact information of each wrap bor-

(xiii) the wrap borrower's authorization and consent
to receive electronic documents as required by the E-Sign Act and Reg-

rower; and

(C) the date the wrap mortgage loan was entered into
by the wrap lender and wrap borrower.

(2) Wrap Borrower Index. The current alphabetical index
or a report of outstanding wrap mortgage loans of the wrap lender reg-

ulation Z (12 C.ER. §1026.17(a)(1);

(B) with respect to servicing the wrap mortgage loan,
the following additional records are required to be maintained:

(i) any payoff requests received from the wrap bor-
rower, agent of the wrap borrower, another lender, or a title company;

istrant, regardless of whether or not it services the wrap mortgage loan,
reflecting the name of each wrap borrower and the loan or account num-
ber, or other unique identifier assigned by the wrap lender to the wrap
mortgage loan. A wrap lender registrant may maintain the wrap bor-
rower index as a part of other records maintained by the wrap lender

(ii) any payoff statements issued to the wrap bor-
rower, agent of the wrap borrower, another lender, or a title company;

(iii) _if the wrap mortgage loan is paid off or other-
wise satisfied, a copy of the release of lien;

registrant; provided, the wrap lender registrant is able to sort, generate,
and print, as a separate record, the wrap borrower index in strict alpha-
betical order.

(3) Wrap Mortgage Transaction File. A wrap lender reg-
istrant must maintain a wrap mortgage transaction file for each wrap
mortgage loan or be able to produce the same information within a rea-
sonable time upon request. The wrap mortgage transaction file must
contain documents demonstrating the wrap lender registrant's compli-
ance with applicable law, including Finance Code Chapter 159, and any

(iv) _receipts or invoices along with proof of payment
for any attorneys' fees assessed, charged, or collected in the collection
of a delinquent wrap mortgage loan;

(v) _if collateral protection insurance is acquired or
purchased, a copy of the insurance policy or certificate of insurance
and the notice required by Finance Code §307.052;

(vi) any periodic statements or billing invoices sent
to the wrap borrower;

applicable state and federal statutes, rules, or regulations. The wrap
mortgage loan transaction file must include the following records or
documents:

(A) for all wrap mortgage loan transactions:

(i) the promissory note, loan agreement, or repay-

(vii) _copies of any collection letters or notices sent
by the wrap lender registrant or its agent to the wrap borrower;

(viii) any modification, reinstatement, or settlement
agreement that is proposed or entered into between the wrap borrower
and the wrap lender registrant;

ment agreement, signed by the wrap borrowers;

(ii) the recorded deed of trust, contract, security

(ix) any records related to a consumer inquiry, com-
plaint, or error resolution;

deed, security instrument, or other lien transfer document signed by
the wrap borrower(s);

(iii)  the title insurance policy or abstract of title;

(x) any records or documents relating to a request
for protection under the Servicemembers Civil Relief Act (50 U.S.C.
§3901 et seq.); and

(iv) _the initial and final mortgage application (in-
cluding any attachments, supplements, or addenda thereto), signed

(xi) any other servicing notice, disclosure, or record
required by federal or state law;

and dated by the mortgage applicant and the residential mortgage
loan originator, and any other written or recorded information used to
evaluate the mortgage application, as required by Regulation B (12

C.E.R. §1002.4(c));

(C) for wrap mortgage loan transactions involving a
foreclosure or attempted foreclosure, the following records:

(i) _for transactions involving judicial foreclosure:
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(I) _any records pertaining to a judicial foreclo-
sure including records from the wrap lender registrant's attorneys, the

(F) for wrap mortgage loan transactions where the wrap
borrower has deducted from the amount owed to the wrap lender under

court, or the wrap borrower or the wrap borrower's agent;

(II) _any notice to cure the default sent to the wrap
borrower and each superior lienholder as required by Property Code
§51.002(d), including verification of delivery of the notice;

(III) any notice of intent to accelerate sent to the
wrap borrower and each superior lienholder, including verification of
delivery of the notice;

(IV) any notice of acceleration sent to the wrap
borrower and each superior lienholder; and

(V) any records related to receipt of the foreclo-

sure proceeds;
(ii) _for transactions involving non-judicial foreclo-

the terms of the wrap mortgage loan as authorized by Finance Code
§159.202, any records related to this action including the written notice
from the wrap borrower required by §59.201 of this title (relating to
Right to Deduct; Notice of Deduction), and any actions taken to address
the deductions;

(4) General Business Records. General business records
include:

(A) all servicing and sub-servicing agreements entered
into by the wrap lender registrant as a residential mortgage loan ser-
vicer;

(B) policies and procedures related to the origination
and servicing of wrap mortgage loans by the wrap lender registrant, in-
cluding, but not limited to, Quality Control Policy / Compliance Man-

sure:

(1) _the notice to cure the default sent to the wrap
borrower and each superior lienholder as required by Property Code
§51.002(d), including verification of delivery of the notice;

(II) the notice of intent to accelerate sent to the

ual, Identify Theft Prevention Program / Red Flags Rule required by
16 C.F.R. §681 et seq., Anti-Money Laundering Program required by
Title X of the Financial Institutions Regulatory and Interest Rate Con-
trol Act of 1978, Personnel Administration / Employee Policies, Abil-
ity-to-Repay Underwriting Policies, and an information security pro-
gram required by 16 C.F.R. §314.1 et seq.;

wrap borrower and each superior lienholder, including verification of
delivery of the notice;

(III) the notice of acceleration sent to the wrap

(C) records reflecting the disbursement of money to pay
the superior lienholders and payment of taxes and insurance for which
the wrap lender registrant has received from the wrap borrower;

borrower and each superior lienholder;

(1V)  the notice of sale required by Property Code

(D) all checkbooks, check registers, bank statements,
deposit slips, withdrawal slips, and cancelled checks (or copies

§51.002(b) including verification of delivery of the notice;

(V) _any records related to the foreclosure sale by
the trustee including the person purchasing the property, and the dollar
amount of the proceeds received from the foreclosure sale;

(VI) any records related to a short sale, deed-in-
lieu of foreclosure, or similar disposition;

(Vil) proof of payment of reasonable fees or
charges paid by the trustee in connection with the deed of trust or
similar instrument including fees for enforcing the lien against or
posting for sale, selling, or releasing the residential real estate secured
by the deed of trust; and

v

the foreclosure deed upon sale of the prop-

erty;

(D) for wrap mortgage loan transactions where the
wrap borrower provided an actionable notice of rescission and the
wrap lender registrant did not avoid the rescission, a copy of the
notice of rescission and documentation reflecting that the wrap lender
registrant refunded to the wrap borrower all amounts required by

thereof) relating to disbursements made in connection with wrap
mortgage loans by the wrap lender registrant;

(E) complete records (including invoices and support-
ing documentation) for all expenses and fees paid in connection with
the wrap mortgage loan, including the date and amount of all such pay-
ments;

(F) copies of all written complaints or inquiries (or sum-
maries of any verbal complaints or inquiries) along with any and all
correspondence, notes, responses, and documentation relating thereto
and the disposition thereof;

(G) copies of all contractual agreements or understand-
ings with third parties in any way relating to a wrap mortgage loan
transaction;

(H) copies of all reports of audits, examinations, re-
views, investigations, or other similar matters performed by any third
party, including any regulatory or supervisory authorities; and

(I) copies of all advertisements in the medium (e.g.,
recorded audio, video, and print) in which they were published or

Finance Code §159.104(c);

(E) for wrap mortgage loan transactions where the wrap
lender avoided the rescission, documentation reflecting that the wrap

distributed;

(5) Record of the wrap borrower's account (payment and
collection history). A separate record must be maintained for the ser-

lender:

(i) paid the outstanding balance due on the debt
owed on the residential real estate to the superior lienholders;

(i) paid any due and unpaid taxes or other govern-
mental assessments owed on the residential real estate;

vicing account of each wrap borrower and the record must contain at
least the following information on each wrap mortgage loan serviced
by the wrap lender registrant:

(A) loan identification number;

(B) loan repayment schedule and terms, itemized to re-

(iii) paid to the wrap borrower as damages for non- flect:
compliance the sum of $1,000 and any reasonable attorneys' fees in- (i) the date of the loan;
curred by the wrap borrower; and (ii) _the number of installments;
(iv) _evidence of compliance with clause (i) or (ii) of . )
this subparagraph provided to the wrap borrower; (i) _the due date of installments;
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(iv) _the amount of each installment; and

(v) the maturity date;

(C) name, address, and phone number of the wrap bor-

rower(s),

(D) legal description of the residential real estate;

(E) principal amount;

(F) total interest charges, including the scheduled base
finance charge, points (i.e., prepaid finance charge), and per diem in-

lender registrant, the transferee must provide SML with written notice
within ten days after receiving such records.

§359.402. Examination of Wrap Lender Registrants.

(a) Purpose. This section clarifies and establishes require-
ments related to SML's authority to make inspections of a wrap lender
required to register as a residential mortgage loan servicer under
Finance Code Chapter 158, as provided by Finance Code §159.252.

(b) Notice of Examination. Except when SML determines
that giving advance notice would impair the examination, SML will

terest;

(G) amount of official fees for recording or releasing a
security interest that are collected at the time the loan is made;

(H) individual payment entries, itemized to show:

(i) the date payment was received (dual postings are
acceptable if the date of posting is other than the date of receipt);

(ii) _actual amounts received for application to prin-

give the primary contact person of the wrap lender registrant listed
in NMLS, or a person designated by the primary contact person,
advance notice of each examination. Such notice will be sent to the
primary contact person's or designated person's mailing address or
email address of record with NMLS and will specify the date on which
SML's examiners are scheduled to begin the examination. Failure
to receive the notice will not be grounds for delay or postponement
of the examination. The notice will include a list of the documents
and records that must be produced or made available to facilitate the

cipal and interest; and

(iii) actual amounts paid for default, deferment, or
other authorized charges;

(D individual entries for disbursements of funds from
a wrap borrower under the terms of wrap mortgage loan to superior
lienholders, taxing authorities, insurance companies, or other payees,

examination.

(c) Examination Scope. Examinations will be conducted to
determine compliance with Finance Code Chapter 159, and this chap-
ter, and will specifically address whether:

(1) all required books and records are being maintained in
accordance with §59.401 of this title (relating to Required Books and

itemized to show:

(i) the actual date of disbursement; and

(ii) _ the actual amounts disbursed;

(J) any refunds of unearned charges that are required in
the event a loan is prepaid in full, including records of final entries,
and entries to substantiate that refunds due were paid to the wrap bor-
rower(s), with refund amounts itemized to show interest charges re-

Records by a Wrap Lender Registrant);

(2) all legal and regulatory requirements applicable to the
wrap lender registrant are being properly followed; and

(3) other matters SML and its examiners deem necessary
or advisable to carry out the purposes of Finance Code Chapter 159.

(d) Loan Sample. The examiners will review a sample of wrap
mortgage loan files identified by the examiners from the wrap lender

funded, including the refund of any unearned points; and

(K) collection contact history, including a record of
each contact made by a wrap lender registrant with the wrap borrower
or any other person and each contact made by the wrap borrower with
the wrap lender registrant, in connection with amounts due, with each

registrant's wrap mortgage servicing log required by §59.401(c)(1) of
this title. The examiner may expand the number of files to be reviewed
if, in his or her discretion, conditions warrant.

(¢) The examiners may require a wrap lender registrant, at its
own cost, to make copies of loan files or such other books and records

record including the date, method of contact, contacted party, person

as the examiners deem appropriate for the preparation of or inclusion

initiating the contact, and a summary of the contact.

(d) A wrap lender registrant must maintain such other books
and records as may be required to evidence compliance with applicable

in the examination report.

(f) Confidentiality. The work papers, compilations, findings,
reports, summaries, and other materials, in whatever form, relating to

state and federal laws, rules, and regulations, including, but not limited

an examination conducted under this section, will be maintained as

to: the Real Estate Settlement Procedures Act, the Equal Credit Oppor-

confidential except as permitted or required by law.

tunity Act, and the Truth in Lending Act.

(e) A wrap lender registrant must maintain such other books

(g) Reimbursement for Costs. When SML must travel outside
of Texas to conduct an examination of a wrap lender registrant because

and records as the Commissioner or the Commissioner's designee may

the required records are maintained at a location outside of Texas, SML

from time to time specify in writing.

(f) Production of Records. All books and records required by
this section must be maintained in good order and must be produced
for the Commissioner or the Commissioner's designee upon request.

(g) Records Retention Period. All books and records required
by this section must be maintained for three years or such longer pe-
riod(s) as may be required by applicable state or federal laws, rules,

will require reimbursement for the actual costs incurred by SML in con-
nection with such travel, including, but not limited to, transportation,
lodging, meals, communications, courier service, and any other rea-
sonably related costs.

$59.403.  Investigation of Wrap Lender Registrants.

(a) Purpose. The purpose of this section is to implement the
requirements of Finance Code §159.252 concerning SML's authority

and regulations.

(h) Records Retention After Dissolution. Within ten days of
termination of operations, a wrap lender registrant must provide SML
with written notice of where the required records will be maintained for

to conduct an investigation of a wrap lender required to register as a
residential mortgage loan servicer under Finance Code Chapter 158.

(b) Reasonable Cause for Investigation. Pursuant to Finance
Code §159.252(b), SML may, upon a finding of reasonable cause, ex-

the prescribed periods. If such records are transferred to another wrap

amine a wrap lender registrant to determine whether the wrap lender
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registrant is complying with Finance Code Chapter 159, and this chap-
ter. Reasonable cause will be deemed to exist if SML has received
information from a source the Commissioner has no reason to believe
to be other than reliable, including documentary or other evidence, or
information, indicating facts which a prudent person would deem wor-
thy of investigation as a violation of Finance Code Chapter 159, or this

chapter.
(c) Investigations will be conducted as deemed appropriate in

light of all the relevant facts and circumstances then known. Such in-
vestigation may include any or all of the following:

(1) review and consideration of any complaints received by
SML against a wrap lender registrant;

(2) review of documentary evidence;

(3) interviews with complainants, licensees, and third par-

ties;

(4) obtaining reports, advice, and other comments and as-
sistance from other state and/or or federal regulatory, enforcement, or
oversight bodies; and

(5) other lawful investigative techniques SML deems nec-
essary or appropriate, including, but not limited to, requesting that com-
plainants or other parties that are the subject of a complaint provide
explanatory, clarifying, or supplemental information.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403951

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
CHAPTER 78. WRAP MORTGAGE LOANS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses to repeal all existing rules in 7 TAC Chapter 78: §§78.1
- 78.3, 78.100 - 78.102, 78.200, 78.201, 78.300 - 78.303, and
78.400 - 78.403 (proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 78, Wrap Mortgage
Loans, affect wrap mortgage lenders, borrowers, and any per-
son who collects or receives a payment from a wrap borrower
under the terms of a wrap mortgage loan, including servicers of
a wrap mortgage loan under Finance Code Chapter 159, Wrap
Mortgage Loan Financing.

Changes Concerning the Reorganization (Relocation) of Wrap
Mortgage Loan Rules from Chapter 78 to Chapter 59

SML has determined it should reorganize its rules concerning
wrap mortgage loans by relocating the rules to Chapter 59 (a
vacant chapter). The proposed rules, if adopted, would repeal
all existing rules in Chapter 78. In a related proposal published
elsewhere in this issue of the Texas Register, SML proposes new
rules in Chapter 59 affecting wrap mortgage lenders, borrowers,
and any person who collects or receives a payment from a wrap

borrower under the terms of a wrap mortgage loan. The new
rules are patterned after the existing rules in Chapter 78.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing wrap mortgage loans to be easier to find by members
of the public.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs).

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to the
agency; (4) the proposed rules do not require an increase or
decrease in fees paid to the agency; (5) the proposed rules do
not create a new regulation (rule requirement); (6) the proposed
rules do expand, limit, or repeal an existing regulation (rule re-
quirement). The proposed rules related to Changes Concerning
the Reorganization (Relocation) of Wrap Mortgage Loan Rules
from Chapter 78 to Chapter 59 have the effect of repealing ex-
isting rule requirements as discussed in such section; (7) the
proposed rules do not increase or decrease the number of indi-
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viduals subject to the rules' applicability; and (8) the proposed
rules do not positively or adversely affect this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days after publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§78.1 - 78.3
Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§78.1.  Purpose and Applicability.
§78.2.  Definitions.
§78.3.  Computation of Time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403952

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER B. LENDER REQUIREMENTS
AND RESPONSIBILITIES

7 TAC §§78.100 - 78.102
Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§78.100.  Purpose and Applicability.

§$78.101.  Required Disclosures.

$§78.102.  Closing Requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403953

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER C. BORROWER'S RIGHTS
AND RESPONSIBILITIES

7 TAC §78.200, §78.201

Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§78.200. Purpose and Applicability.
$78.201.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Right to Deduct,; Notice of Deduction.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403954

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER D. WRAP LENDER AND
SERVICER REQUIREMENTS

7 TAC §§78.300 - 78.303
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Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§$78.300.  Purpose and Applicability.

§78.301.  Fiduciary Duties; Required Accounting.

$§78.302.  Trust Account; Maintenance of Funds Held in Trust.
$§78.303.  Use of a Third-Party Servicer.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403956

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER E. COMPLIANCE AND
ENFORCEMENT

7 TAC §§78.400 - 78.403

Statutory Authority

This proposal is made under the authority of Finance Code
§159.108, authorizing the commission to adopt and enforce
rules for the intent of or to ensure compliance with Finance
Code Chapter 159.

This proposal affects the statutes in Finance Code Chapter 159,
Wrap Mortgage Loan Financing.

§78.400. Purpose and Applicability.

§78.401.  Required Books and Records by a Wrap Lender Registrant.
$§78.402.  Examination of Wrap Lender Registrants.

§78.403.  Investigation of Wrap Lender Registrants.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403957

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 79. RESIDENTIAL MORTGAGE
LOAN SERVICERS

SUBCHAPTER A. REGISTRATION

7 TAC §§79.1 - 79.5

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses to repeal all existing rules in 7 TAC Chapter 79: §§79.1 -
79.5, 79.20, 79.30, 79.40, and 79.50 (proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 79, Residential Mort-
gage Loan Servicers, affect residential mortgage loan servicers
(mortgage servicers) registered with SML under Finance Code
Chapter 158, Residential Mortgage Loan Servicers.

Changes Concerning the Reorganization (Relocation) of Resi-
dential Mortgage Loan Servicer Rules from Chapter 79 to Chap-
ter 58

SML has determined it should reorganize its rules concerning
mortgage servicers by relocating the rules to Chapter 58 (a va-
cant chapter). The proposed rules, if adopted, would repeal all
existing rules in Chapter 79. In arelated proposal published else-
where in this issue of the Texas Register, SML proposes new
rules in Chapter 59 affecting mortgage servicers that are pat-
terned after the existing rules in Chapter 79.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing mortgage servicers to be easier to find by members
of the public.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
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directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs).

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to the
agency; (4) the proposed rules do not require an increase or
decrease in fees paid to the agency; (5) the proposed rules do
not create a new regulation (rule requirement); (6) the proposed
rules do expand, limit, or repeal an existing regulation (rule re-
quirement). The proposed rules related to Changes Concerning
the Reorganization (Relocation) of Residential Mortgage Loan
Servicer Rules from Chapter 79 to Chapter 58 have the effect of
repealing existing rule requirements as discussed in such sec-
tion; (7) the proposed rules do not increase or decrease the num-
ber of individuals subject to the rules' applicability; and (8) the
proposed rules do not positively or adversely affect this state's
economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

$79.1.  Definitions.

$§79.2.  Required Disclosure.
$§79.3.  Registration - General.
$79.4.  Bond Requirement.
§79.5.  Renewal of Registration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403958

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER B. COMPLAINTS AND
INVESTIGATIONS

7 TAC §79.20

Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

§79.20.  Investigations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403959

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. HEARINGS AND APPEALS
7 TAC §79.30
Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.
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$79.30.  Hearings and Appeals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403960

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER D. INTERPRETATIONS
7 TAC §79.40
Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

$§79.40. Interpretations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403961

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER E. SAVINGS CLAUSE
7 TAC §79.50
Statutory Authority

This proposal is made under the authority of Finance Code
§158.003, authorizing the commission to adopt rules necessary
for the purposes of or to ensure compliance with Finance Code
Chapter 158.

This proposal affects the statutes in Finance Code Chapter 158,
the Residential Mortgage Loan Servicer Registration Act.

$§79.50.  Savings Clause.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.
TRD-202403962

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 80. RESIDENTIAL MORTGAGE
LOAN COMPANIES

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses to repeal all existing rules in 7 TAC Chapter 80: §§80.1
- 80.5, 81.100 - 80.102, 80.105 - 80.107, 80.200 - 80.206, and
80.300 - 80.302 (proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 80, Residential Mort-
gage Loan Companies, affect residential mortgage loan com-
panies (mortgage companies) licensed by SML under Finance
Code Chapter 156.

Changes Concerning the Reorganization (Relocation) of Mort-
gage Company Rules from Chapter 80 to Chapter 56

SML has determined it should reorganize its rules concerning
mortgage companies by relocating the rules to Chapter 56 (a
vacant chapter). The proposed rules, if adopted, would repeal
all existing rules in Chapter 80. In a related proposal published
elsewhere in this issue of the Texas Register, SML proposes
new rules in Chapter 56 affecting mortgage companies that are
patterned after the existing rules in Chapter 80.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing originators and mortgage bankers to be easier to find
by members of the public.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules
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William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs).

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to
the agency; (4) the proposed rules do not require an increase
or decrease in fees paid to the agency; (5) the proposed rules
do not create a new regulation (rule requirement); (6) the pro-
posed rules do expand, limit, or repeal an existing regulation
(rule requirement). The proposed rules related to Changes Con-
cerning the Reorganization (Relocation) of Mortgage Company
Rules from Chapter 80 to Chapter 56 have the effect of repealing
existing rule requirements as discussed in such section; (7) the
proposed rules do not increase or decrease the number of indi-
viduals subject to the rules' applicability; and (8) the proposed
rules do not positively or adversely affect this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§80.1 - 80.5
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
for the intent of or to ensure compliance with Finance Code
Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

$80.1.  Scope.

§80.2.  Definitions.

$80.3.  Interpretations.

$80.4.  Enforceability of Liens.
$80.5.  Savings Clause.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403963

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER B. LICENSING
7 TAC §§80.100 - 80.102, 80.105 - 80.107
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

$80.100. Licensing - General.

$80.101.  Sponsorship of Originator, Responsibility for Originator's
Actions.

$80.102.  Qualified Individual.

$80.105.  Fees.

$80.106.  Renewals.

$§80.107. NMLS Records, Notice to Licensee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403964

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES
7 TAC §§80.200 - 80.206
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
for the intent of or to ensure compliance with Finance Code
Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

$80.200.  Required Disclosures.
$80.201.

$§80.202.  Prohibition on False, Misleading, or Deceptive Practices
and Improper Dealings.

Loan Status Forms.

$80.203.  Advertising.

$80.204.  Books and Records.

$80.205.  Mortgage Call Reports.
§80.206.  Office Locations; Remote Work.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403965

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE AND
ENFORCEMENT

7 TAC §§80.300 - 80.302

Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, authorizing the commission to adopt rules necessary
for the intent of or to ensure compliance with Finance Code
Chapter 156, and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act).

This proposal affects the statutes in Finance Code Chapter 156,
the Residential Mortgage Loan Company Licensing and Regis-
tration Act.

$80.300. Examinations.

$80.301.  Investigations, Administrative Penalties, and Disciplinary
and/or Enforcement Actions.

$80.302. Hearings and Appeals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403966

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 81. MORTGAGE BANKERS
AND RESIDENTIAL MORTGAGE LOAN
ORIGINATORS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (SML) pro-
poses to repeal all existing rules in 7 TAC Chapter 81: §§81.1
- 81.5, 81.100 - 81.111, 81.200 - 81.206, and 81.300 - 81.302
(proposed rules).

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 81, Mortgage Bankers
and Residential Mortgage Loan Originators, affect mortgage
bankers registered with SML and individual residential mortgage
loan originators (originators) licensed by SML under Finance
Code Chapter 157.

Changes Concerning the Reorganization (Relocation) of Mort-
gage Banker Rules from Chapter 81 to Chapter 57

SML has determined it should reorganize its rules concerning
mortgage bankers by relocating the rules to Chapter 57 (a vacant
chapter) and devoting such chapter exclusively to rules affecting
mortgage bankers. The proposed rules, if adopted, would repeal
all existing rules in Chapter 81 concerning mortgage bankers.
In a related proposal published elsewhere in this issue of the
Texas Register, SML proposes new rules in Chapter 57 affecting
mortgage bankers that are patterned after the existing rules in
Chapter 81.

Changes Concerning the Reorganization (Relocation) of Res-
idential Mortgage Loan Originator Rules from Chapter 81 to
Chapter 55

SML has determined it should reorganize its rules concerning
originators by relocating the rules to Chapter 55 (a vacant chap-
ter) and devoting such chapter exclusively to rules affecting orig-
inators. The proposed rules, if adopted, would repeal all existing
rules in Chapter 81 concerning originators. In a related proposal
published elsewhere in this issue of the Texas Register, SML
proposes new rules in Chapter 55 affecting originators that are
patterned after the existing rules in Chapter 81.

Fiscal Impact on State and Local Government
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Antonia Antov, Director of Operations for SML, has determined
that for the first five-year period the proposed rules are in effect
there are no foreseeable increases or reductions in costs to local
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the
first five-year period the proposed rules are in effect there are no
foreseeable losses or increases in revenue to local governments
as a result of enforcing or administering the proposed rules. An-
tonia Antov has further determined that for the first five-year pe-
riod the proposed rules are in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue
to the state overall that would impact the state's general revenue
fund as a result of enforcing or administering the proposed rules.
Implementation of the proposed rules will not require an increase
or decrease in future legislative appropriations to SML because
SML is a self-directed, semi-independent agency that does not
receive legislative appropriations. The proposed rules will not re-
sult in losses or increases in revenue to the state because SML
does not contribute to the state's general revenue fund.

Public Benefits

William Purce, Director of Mortgage Regulation for SML, has de-
termined that for each of the first five years the proposed rules
are in effect the public benefit anticipated as a result of enforc-
ing or administering the proposed rules will be: for SML's rules
governing originators and mortgage bankers to be easier to find
by members of the public.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce has determined that for the first five years the pro-
posed rules are in effect there are no probable economic costs
to persons required to comply with the proposed rules that are
directly attributable to the proposed rules for purposes of the
cost note required by Government Code §2001.024(a)(5) (direct
costs).

One-for-One Rule Analysis

Pursuant to Finance Code §16.002, SML is a self-directed semi-
independent agency and thus not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
SML has determined the following: (1) the proposed rules do
not create or eliminate a government program; (2) implementa-
tion of the proposed rules does not require the creation of new
employee positions or the elimination of existing employee po-
sitions; (3) implementation of the proposed rules does not re-
quire an increase or decrease in legislative appropriations to the
agency; (4) the proposed rules do not require an increase or
decrease in fees paid to the agency; (5) the proposed rules do
not create a new regulation (rule requirement); (6) the proposed
rules do expand, limit, or repeal an existing regulation (rule re-
quirement). The proposed rules related to Changes Concerning
the Reorganization (Relocation) of Mortgage Banker Rules from
Chapter 81 to Chapter 57 and Changes Concerning the Reor-
ganization (Relocation) of Residential Mortgage Loan Originator
Rules from Chapter 81 to Chapter 55 have the effect of repealing
existing rule requirements as discussed in such sections; (7) the
proposed rules do not increase or decrease the number of indi-
viduals subject to the rules' applicability; and (8) the proposed
rules do not positively or adversely affect this state's economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
probable economic costs anticipated to persons required to com-
ply with the proposed rules. As a result, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis as
provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be sub-
mitted by mail to lain A. Berry, General Counsel, at 2601 North
Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email
to rules.comments@sml.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§81.1 - 81.5
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

$§81.1.  Scope.

$§81.2.  Definitions.

$§81.3.  Interpretations.

§81.4.  Enforceability of Liens.
$§81.5.  Savings Clause.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403967

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535
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¢ ¢ ¢

SUBCHAPTER B. LICENSING OF
INDIVIDUAL ORIGINATORS

7 TAC §§81.100 - 81.111

Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

§81.100. Licensing - General.

§81.101.  Sponsorship of Originator.

$81.102.  Temporary Authority.

$81.103.  Licensing of Military Service Members, Military Veterans,
and Military Spouses.

$§81.104. Required Education.

$81.105.  Fees.

$81.106. Renewals.

§$81.107. NMLS Records, Notice to Licensee.

$81.108.  Background Checks.

$§81.109.  Procedures for Review of Background Checks.
$81.110.  Criminal Conviction Guidelines.

$§81.111.  Request for Criminal History Eligibility Determination.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403968

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

3 ¢ *
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES
7 TAC §§81.200 - 81.206

Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code

§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
20009.

$§81.200.  Required Disclosures.

§81.201.  Loan Status Forms.

$§81.202.  Prohibition on False, Misleading, or Deceptive Practices
and Improper Dealings.

$§81.203.  Advertising.

$81.204.  Books and Records.

§81.205. Mortgage Call Reports.
$§81.206.  Office Locations; Remote Work.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403969

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE AND
ENFORCEMENT

7 TAC §§81.300 - 81.302

Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, authorizing the commission to adopt rules nec-
essary to implement or fulfill the purposes of Finance Code
Chapter 157 and as required to carry out the intentions of the
federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (12 U.S.C. §5101 et seq.; federal SAFE Act). This
proposal is also made under the authority of Finance Code
§180.004(b), authorizing the commission to adopt rules neces-
sary to implement Finance Code Chapter 180 and as required
to carry out the intentions of the federal SAFE Act.

This proposal affects the statutes in Finance Code: Chapter
157, the Mortgage Banker Registration and Residential Mort-
gage Loan Originator License Act; and Chapter 180, the Texas
Secure and Fair Enforcement for Mortgage Licensing Act of
2009.

§81.300. Examinations.
$§81.301. Investigations.
§81.302.  Hearings and Appeals.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403970

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1535

¢ ¢ ¢
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TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 67. STATE REVIEW AND
APPROVAL OF INSTRUCTIONAL MATERIALS
SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING OPEN EDUCATION
RESOURCE INSTRUCTIONAL MATERIALS

19 TAC §67.1315

The Texas Education Agency (TEA) proposes new §67.1315,
concerning open education resource (OER) instructional mate-
rials. The proposed new rule would implement House Bill (HB)
1605, 88th Texas Legislature, Regular Session, 2023, by provid-
ing clarification on the requirements for a school district's OER
transition plan.

BACKGROUND INFORMATION AND JUSTIFICATION: HB
1605, 88th Texas Legislature, Regular Session, 2023, sig-
nificantly revised Texas Education Code (TEC), Chapter 31,
which addresses instructional materials in public education.
Specifically, the bill added TEC, §31.0751, to require school
districts to adopt an OER instructional materials transition plan
to qualify for additional state aid under TEC, §48.308. School
districts participating in an OER instructional material support
program are not required to adopt a transition plan.

Proposed new §67.1315 would provide clarification on the re-
quirements for a school district's OER transition plan, including
when a plan must be submitted and what it must contain. The
proposed new rule would also specify that the commissioner may
request and review OER instructional material transition plans at
any time and reject a plan subsequent to review.

FISCAL IMPACT: Todd Davis, associate commissioner for in-
structional strategy, has determined that for the first five-year pe-
riod the proposal is in effect, there are no additional costs to state
or local government, including school districts and open-enroll-
ment charter schools, required to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would create a new regulation regarding
requirements for a school district's OER transition plan to imple-
ment HB 1605, 88th Texas Legislature, Regular Session, 2023.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Davis has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be providing school districts with clarifica-
tions regarding requirements for a school district's OER transi-
tion plan. There is no anticipated economic cost to persons who
are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposed new rule would
have a data and reporting impact. The new rule would require
a school district or an open-enroliment charter school ordering
OER materials to indicate, if applicable, that the district or char-
ter school has an approved OER transition plan in the state's
instructional materials ordering system, EMAT.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins September 6, 2024, and ends October 7,
2024. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on September 6, 2024. A form for
submitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-
tion_Rules/.

STATUTORY AUTHORITY. The new section is proposed under
TEC, §31.003(b), as added by House Bill (HB) 1605, 88th Texas
Legislature, Regular Session, 2023, which authorizes the com-
missioner of education to adopt rules consistent with TEC, Chap-
ter 31, as necessary to implement a provision of the chapter that
the commissioner or the agency is responsible for implementing;
and TEC, §31.0751, as added by HB 1605, 88th Texas Legisla-
ture, Regular Session, 2023, which requires school districts to
adopt an open education resource instructional material transi-
tion plan, unless otherwise exempt.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §31.003(b) and §31.0751, as
added by House Bill 1605, 88th Texas Legislature, Regular
Session, 2023.

§67.1315.  Open Education Resource Instructional Material Transi-
tion Plan.

(a) The open education resource (OER) instructional material
transition plan shall be submitted, when required by this section, in a
format determined by the commissioner of education.

(b) A school district or an open-enrollment charter school is
required to have a locally maintained OER transition plan that complies
with this section to access funding allotted under Texas Education Code

(TEC), §48.308.
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(c) A school district or an open-enrollment charter school is
required to submit an OER instructional material transition plan only
when:

(1) first adopting a State Board of Education (SBOE)-ap-
proved OER product for a grade level or subject/course; or

(2) expanding implementation of an SBOE-approved OER
product to additional campuses and/or grade levels.

(d) The OER instructional material transition plan adopted by
the local board of trustees or the governing body of an open-enrollment
charter school shall include the plan of the district or charter school to
ensure the following:

(1) clear communication and stakeholder change manage-
ment plans and timelines;

(2) timely access to print materials and related manipula-
tives through OER procurement and distribution;

(3) sufficient planning and instructional time evidenced by
instructional calendars and master schedules aligned to the require-
ments of the materials;

(4) clear expectations for the implementation of:

(A) instructional materials;

(B) internalization and student work analysis protocols;

and

(C) curriculum-embedded assessments;

(5) processes for stakeholder communication and public
posting, as outlined in TEC, §26.006, if materials have been modified
by the school district or open-enrollment charter school;

(6) the maintenance of instructional flexibility through
clear guidance for acceptable teacher modifications to instructional
pacing, sequencing, and lesson content to address the needs of each
student; and

(7) sufficient professional learning and development for
school leaders, instructional coaches, and teachers, including:

(A) pre-service product onboarding and orientation;

and

(B) ongoing, job-embedded, curriculum-based profes-
sional learning, including cycles of observation and feedback.

(e) The commissioner may request and review OER instruc-
tional material transition plans at any time and reject a plan subsequent
to review.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403929

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1497

L4 L4 L4
CHAPTER 103. HEALTH AND SAFETY

SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING SAFE SCHOOLS
19 TAC §103.1213

The Texas Education Agency (TEA) proposes new §103.1213,
concerning safe schools. The proposed new rule would require
school safety and security-related reporting through Sentinel in
accordance with Texas Education Code (TEC), §37.1083. Sen-
tinel is a comprehensive system designed to enhance the safety
and security of students, faculty, and staff in school buildings
across Texas.

BACKGROUND INFORMATION AND JUSTIFICATION: In ac-
cordance with TEC, §37.1083, each school district and open-en-
rollment charter school must submit information requested by
TEA in their efforts to monitor the implementation and operation
of school district safety and security requirements. The statute
allows TEA to review school district records as necessary to en-
sure compliance.

Proposed new §103.1213(a) would outline school safety report-
ing requirements for school districts and open-enroliment charter
schools under TEC, §37.1083.

Proposed new subsection (b) would provide the terms and defi-
nitions applicable to the proposed new section.

Proposed new subsection (c) would delineate Sentinel as a
repository for all safety and security-related data submitted
to TEA by school districts, open-enroliment charter schools,
campuses, and other entities.

Proposed new subsection (d) would affirm the confidentiality of
documents or information collected, identified, developed, or
produced relating to the monitoring of school district safety and
security requirements.

Proposed new subsection (e) would require school systems to
report through Sentinel information related to Behavioral Threat
Assessments, District Vulnerability Assessments (DVAs), emer-
gency management, and Intruder Detection Audits (IDAs).

FISCAL IMPACT: James Finley, deputy chief of school safety
and security, has determined that for the first five-year period
the proposal is in effect, there are no additional costs to state or
local government, including school districts and open-enroliment
charter schools, required to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
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would be in effect, it would create a new regulation to estab-
lish Sentinel as the repository for all safety and security related
data submitted to TEA by school districts, open-enrollment char-
ter schools, campuses, and other entities.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Finley has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be to provide school districts with a com-
prehensive system designed to enhance the safety and security
of students, faculty, and staff in school buildings across Texas.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have a
data and reporting impact to implement the requirements of TEC,
§37.1083. School districts and open-enrollment charter schools
will be required to submit information throughout the year based
on the schedule for IDAs and DVAs, or as needed for safety
concerns. Initial information would be imported from AskTED.
Districts and charter schools would be required to verify that
the information is correct, update it as necessary, and provide
facility-level information that may differ from what is available.
TEA would work with AskTED to streamline future processes.
In accordance with TEC, §37.1083, any document or informa-
tion collected, identified, developed, or produced relating to the
monitoring of district safety and security requirements under new
§103.1213 would be confidential and not subject to disclosure
under Texas Government Code, Chapter 552.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins September 6, 2024, and ends October 7,
2024. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on September 6, 2024. A form for
submitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/.

STATUTORY AUTHORITY. The new section is proposed under
Texas Education Code, §37.1083, which requires school districts
and open-enrollment charter schools to submit information re-
quested by the Texas Education Agency in their efforts to moni-
tor the implementation and operation of school district safety and
security requirements.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §37.1083.

§103.1213.  Required Reporting through Sentinel.

(a) In accordance with Texas Education Code (TEC),
§37.1083, each school district and open-enrollment charter school
shall submit information requested by the Texas Education Agency
(TEA) in their efforts to monitor the implementation and operation
of school district safety and security requirements. TEA may review
school district records as necessary to ensure compliance with this
section.

(b) The following words and terms, when used in this section,
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Discipline record--a student's cumulative record of for-
mal disciplinary actions reported through the Public Education Infor-
mation Management System from the date that the student was first
enrolled in a public school and that the local education agency has re-
tained in accordance with the records retention policy.

(2) School system--a term that has the meaning assigned by
§61.1031(a)(6) of this title (relating to School Safety Requirements).

(3) Sentinel--TEA's formal school safety system designed
to collect, process, store, and distribute school safety and security in-
formation.

(c) Sentinel serves as a repository for all safety and security-re-
lated data submitted to TEA by school districts, open-enrollment char-
ter schools, campuses, and other entities.

(d) Any document or information collected, identified, devel-
oped, or produced relating to the monitoring of school district safety
and security requirements under this section is confidential under Texas
Government Code, §418.177 and §418.181, and not subject to disclo-
sure under Texas Government Code, Chapter 552.

(e) Each school system shall report the following information
through Sentinel.
(1) Behavioral Threat Assessments (BTAs).

(A) When conducting a BTA under TEC, §37.115,
members of a threat assessment team shall utilize the threat assessment
instrument, manual, and field guide in Sentinel, which are consistent
with the model policies published by the Texas School Safety Center

(TxSSC).

(B) A school district shall utilize Sentinel to securely
transfer under TEC, §26.036, any disciplinary record or threat assess-
ment conducted on a student to a receiving school system when a stu-
dent transfers to a new school district. All BTAs for a student are sub-
ject to the transfer requirement. Any BTAs conducted prior to August
1, 2025, shall be uploaded into Sentinel in a manner determined by
TEA.

(2) District Vulnerability Assessments (DVAs).

(A) Inaccordance with TEC, §37.1083, the TEA Office
of School Safety and Security will monitor the implementation of re-
quirements related to school safety and security, to include conducting
detailed vulnerability assessments.

(B) Any documentation requested by TEA for a DVA
must be uploaded to Sentinel.

(3) Emergency management.

(A) On or before June 30th of each year, all school sys-
tems shall input their upcoming school year calendar into Sentinel. Any
changes to the school year calendar shall be updated in Sentinel within
three business days after approval by district leadership.
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(B) On or before June 30th of each year, school systems
must verify that all district facilities listed in Sentinel reflect the correct
address and campus emergency contact information.

(C) Ifaschool system closes for a localized emergency,
closure information must be immediately recorded in Sentinel.

(D) All school systems shall submit information related
to events requiring an emergency response, including the discovery
of a firearm on a campus, in the Sentinel portal. This is inclusive of
notifications regarding a bomb threat or terroristic threat, as outlined in
TEC, §37.113. Submission of information in the Sentinel portal does
not substitute the requirement for local law enforcement notification of
certain activities in TEC, §37.015.

(E) Upon completed review of a school system's multi-
hazard emergency operations plan, the TxSSC may upload a copy of
that plan, including all required appendices, to the Sentinel portal.

(F) Subsequent to a school system superintendent
change, the direct contact information of the superintendent (or person
acting in that capacity) must be updated in Sentinel within three
business days of a corresponding board meeting.

(4) Intruder Detection Audits (IDAs).

(A) In accordance with TEC, §37.1084, the TEA Of-
fice of School Safety and Security will establish a school safety re-
view team in each region served by a regional education service center.
Teams shall annually conduct on-site general intruder detection audits
of school district campuses in the team's region.

(B) Any documentation requested by TEA for an IDA
must be uploaded to Sentinel.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2024.

TRD-202403920

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 475-1497

¢ 14 ¢
TITLE 22. EXAMINING BOARDS

PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD

CHAPTER 153. RULES RELATING TO
PROVISIONS OF THE TEXAS APPRAISER
LICENSING AND CERTIFICATION ACT

22 TAC §153.24

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §153.24, Complaint Process-
ing.

The proposed amendments to §153.24 clarifies the preliminary
investigative review process and corrects references within the
rule to another section and another rule.

Kathleen Santos, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Santos has also determined that for each year of the first five
years the proposed amendments are in effect the public benefits
anticipated as a result of enforcing the proposed amendments
will be requirements that are consistent with statutes and easier
to understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
are in effect the amendments will not:

-create or eliminate a government program;

-require the creation of new employee positions or the elimina-
tion of existing employee positions;

-require an increase or decrease in future legislative appropria-
tions to the agency;

-require an increase or decrease in fees paid to the agency;
-create a new regulation;
-expand, limit or repeal an existing regulation; and

-increase the number of individuals subject to the rule's applica-
bility.
For each year of the first five years the proposed amendments

are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be sub-
mitted to Kathleen Santos, General Counsel, Texas Ap-
praiser Licensing and Certification Board, P.O. Box 12188,
Austin, Texas 78711-2188 or emailed to general.coun-
sel@talcb.texas.gov. Comments may also be submitted
electronically at https://www.talcb.texas.gov/agency-informa-
tion/rules-and-laws/comment-on-proposed-rules. The deadline
for comments is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code
§1103.151, which authorizes TALCB to adopt rules for certifying
or licensing an appraiser or appraiser trainee and §1103.154,
which authorizes TALCB to adopt rules relating to professional
conduct.

The statute affected by these amendments is Chapter 1103,
Texas Occupations Code. No other statute, code or article is
affected by the proposed amendments.

§153.24.  Complaint Processing.

(a) Receipt of a Complaint Intake Form by the Board does not
constitute the filing of a formal complaint by the Board against the
individual named on the Complaint Intake Form. Upon receipt of a
signed Complaint Intake Form, staff shall:

PROPOSED RULES

September 6, 2024 49 TexReg 6953


https://www.talcb.texas.gov/agency-informa
mailto:sel@talcb.texas.gov

(1) assign the complaint a case number in the complaint
tracking system; and

(2) send written acknowledgement of receipt to the Com-
plainant.

(b) Priority of complaint investigations. The Board prioritizes
and investigates complaints based on the risk of harm each complaint
poses to the public. Complaints that pose a high risk of public harm
include violations of the Act, Board rules, or USPAP that:

(1) evidence serious deficiencies, including:
(A) Fraud;
(B) Identity theft;
(C) Unlicensed activity;
(D) Ethical violations;

(E) Failure to properly supervise an appraiser trainee;
or

(F) Other conduct determined by the Board that poses a
significant risk of public harm; and

(2) were done:
(A) with knowledge;
(B) deliberately;
(C) willfully; or
(D) with gross negligence.

(c) The Board or the Executive Director may delegate to staff
the duty to dismiss complaints. The complaint shall be dismissed with
no further processing if the staff determines at any time that:

(1) the complaint is not within the Board's jurisdiction;
(2) no violation exists; or

(3) an allegation or formal complaint is inappropriate or
without merit.

(d) A determination that an allegation or complaint is inappro-
priate or without merit includes a determination that the allegation or
complaint:

(1) was made in bad faith;

(2) filed for the purpose of harassment;

(3) to gain a competitive or economic advantage; or
(4) lacks sufficient basis in fact or evidence.

(e) Staff shall conduct a preliminary inquiry to determine if
dismissal is required under subsection (d) of this section.

(f) A complaint alleging mortgage fraud or in which mortgage
fraud is suspected:

(1) may be investigated covertly; and
(2) shall be referred to the appropriate prosecutorial author-
ities.
(g) Staff may request additional information from any person,

if necessary, to determine how to proceed with the complaint.

(h) If the TALCB Division requires additional information
from a Respondent during the [As part of &] preliminary investigative
review, a copy of the Complaint Intake Form and all supporting doc-
umentation shall be included in the request, [sent to the Respendent]

unless the complaint qualifies for covert investigation and the TALCB
Division deems covert investigation appropriate.

(i) The Board will:

(1) protect the complainant's identity to the extent possible
by excluding the complainant's identifying information from a com-
plaint notice sent to a respondent.

(2) periodically send written notice to the complainant and
each respondent of the status of the complaint until final disposition.
For purposes of this subsection, "periodically" means at least once ev-
ery 90 days.

(j) The Respondent shall submit a response within 20 days of
receiving a copy of the Complaint Intake Form. The 20-day period
may be extended for good cause upon request in writing or by e-mail.
The response shall include the following:

(1) a copy of the appraisal report that is the subject of the
complaint;

(2) acopy of the Respondent's work file associated with the
appraisal(s) listed in the complaint, with the following signed statement
attached to the work file(s): [ SWEAR AND AFFIRM THAT EXCEPT
AS SPECIFICALLY SET FORTH HEREIN, THE COPY OF EACH
AND EVERY APPRAISAL WORK FILE ACCOMPANYING THIS
RESPONSE IS A TRUE AND CORRECT COPY OF THE ACTUAL
WORK FILE, AND NOTHING HAS BEEN ADDED TO OR RE-
MOVED FROM THIS WORK FILE OR ALTERED AFTER PLACE-
MENT IN THE WORK FILE.(SIGNATURE OF RESPONDENT);

(3) anarrative response to the complaint, addressing each
and every item in the complaint;

(4) alist of any and all persons known to the Respondent
to have actual knowledge of any of the matters made the subject of the
complaint and, if in the Respondent's possession, contact information;

(5) any documentation that supports Respondent's position
that was not in the work file, as long as it is conspicuously labeled as
non-work file documentation and kept separate from the work file. The
Respondent may also address other matters not raised in the complaint
that the Respondent believes need explanation; and

(6) a signed, dated and completed copy of any question-
naire sent by Board staff.

(k) Staff will evaluate the complaint within three months after
receipt of the response from Respondent to determine whether suffi-
cient evidence of a potential violation of the Act, Board rules, or the
USPAP exists to pursue investigation and possible formal disciplinary
action. If the staff determines that there is no jurisdiction, no viola-
tion exists, there is insufficient evidence to prove a violation, or the
complaint warrants dismissal, including contingent dismissal, under
§153.241 of this title (relating to Sanctions Guidelines) [subseetion (m)
of this seetien], the complaint shall be dismissed with no further pro-
cessing.

(1) A formal complaint will be opened and investigated by a
staff investigator or peer investigative committee, as appropriate, if:

(1) the informal complaint is not dismissed under subsec-
tion (k) [(9)] of this section; or

(2) staff opens a formal complaint on its own motion.

(m) Written notice that a formal complaint has been opened
will be sent to the Complainant and Respondent.
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(n) The staff investigator assigned to investigate a formal com-
plaint shall prepare a report detailing its findings on a form approved
by the Board.

(o) The Board may order a person regulated by the Board to
refund the amount paid by a consumer to the person for a service reg-
ulated by the Board.

(p) Agreed resolutions of complaint matters pursuant to Texas
Occupations Code §1103.458 or §1103.459 must be signed by:

(1) the Board Chair or if the Board Chair is unavailable or
must recuse him or herself, the Board Chair's designee, whom shall be
(in priority order) the Board Vice Chair, the Board Secretary, or another
Board member;

(2) Respondent;
(3) arepresentative of the TALCB Division; and
(4) the Executive Director or his or her designee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403901

Kathleen Santos

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 936-3088

¢ ¢ ¢

CHAPTER 157. RULES RELATING TO
PRACTICE AND PROCEDURE
SUBCHAPTER B. CONTESTED CASE
HEARINGS

22 TAC §§157.9 - 157.11

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §§157.9, Notice of Hearing;
157.10, Right to Counsel; Right to Participate; and 157.11, Con-
tested Cases; Entry of Appearance; Continuance. The proposed
amendments are made following TALCB's quadrennial rule re-
view for this Chapter, to better reflect current TALCB procedures,
and to simplify and clarify where needed.

The proposed amendments to §157.9 simplify the language and
make the section more readable.

The proposed amendments to §157.10 provide more detail to the
section title and clarify the applicability of SOAH rules related to
translations.

The proposed amendments to §157.11 more consistently utilizes
abbreviations used through the chapter.

Kathleen Santos, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost

anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Santos has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be requirements that are consistent with
statutes and easier to understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

-create or eliminate a government program;

-require the creation of new employee positions or the elimina-
tion of existing employee positions;

-require an increase or decrease in future legislative appropria-
tions to the agency;

-require an increase or decrease in fees paid to the agency;
-create a new regulation;
-expand, limit or repeal an existing regulation; and

-increase the number of individuals subject to the rule's applica-
bility.
For each year of the first five years the proposed amendments

are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be sub-
mitted to Kathleen Santos, General Counsel, Texas Ap-
praiser Licensing and Certification Board, P.O. Box 12188,
Austin, Texas 78711-2188 or emailed to general.coun-
sel@talcb.texas.gov. Comments may also be submitted
electronically at https://www.talcb.texas.gov/agency-informa-
tion/rules-and-laws/comment-on-proposed-rules.

The deadline for comments is 30 days after publication in the
Texas Register.

The amendments are proposed under Texas Occupations
Code 1103.151, Rules Relating to Certificates and Licenses,
§1103.154, which authorizes TALCB to adopt rules related to
professional conduct, and §1104.051, which authorizes TALCB
to adopt rules necessary to administer the provisions of Chapter
1104.

The statutes affected by these amendments are Chapter 1103
and 1104, Texas Occupations Code. No other statute, code or
article is affected by the proposed amendments.

$§157.9.  Notice of Hearing.

(a) The notice of hearing must comply with Chapter 2001,
Texas Government Code and the rules of SOAH.

(b) The notice of hearing shall be served not later than the 30th
day before the hearing date.

(c) The Board shall serve notice [Serviee of notice of hearing
must be made in the manner preseribed by Chapter 2001; Texas Gov-
ings. Notice to a person who is a current license holder or applicant of
the Board is complete and effeetive if sent] by certified mail, return re-
ceipt requested, to the respondent [respendent's] or applicant's mailing
address and [sent] by:
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(1) electronic mail to the address [as] shown in the Board's
records; or

(2) first class mail.

(d) The notice must include the following language in capital
letters in boldface type: FAILURE TO APPEAR AT THE HEARING
WILL RESULT IN THE ALLEGATIONS AGAINST YOU SET OUT
IN THE COMPLAINT BEING ADMITTED AS TRUE AND A DE-
FAULT JUDGMENT BEING TAKEN AGAINST YOU.

§157.10.  Right to Counsel; Right to Participate; Transcript Cost; In-
terpreters and Translators.

(a) All parties, at their own expense, may be represented by
counsel. This right may be expressly waived. Parties are entitled to
respond and present evidence and argument on all issues involved, and
to conduct cross examinations for full and true disclosure of the facts.

(b) Costs of a transcript of a SOAH proceeding ordered by a
party shall be paid by that party. Costs of a transcript of a SOAH pro-
ceeding ordered by the judge shall be split equally between the parties.

(c) A party or witness who needs and interpreter or translator
is responsible for making the request under SOAH rules.

§157.11.  Contested Cases, Entry of Appearance; Continuance.

(a) When a contested case has been instituted, the respondent
or the representative of the respondent shall enter an appearance not
later than 20 days after the date of receipt of notice of hearing.

(b) For purposes of this section, a contested case shall mean

any action that is referred by the Board to SOAH [the State Office of
Iministrative Hearings].

(c) For purposes of this section, an entry of appearance shall

mean the filing of a written answer or other responsive pleading with

SOAH [the State Office of Administrative Hearings].

(d) Thefiling of an untimely appearance by a party, or entering
an appearance at the contested case hearing entitles the Board to a con-
tinuance of the hearing in the contested case at the Board's discretion
for such a reasonable period of time as determined by the administra-
tive law judge, but not for a period of less than 20 days. For purposes
of this section, an untimely appearance is an appearance not entered
within 20 days of the date the respondent has received notice.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403900

Kathleen Santos

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 936-3088

¢ ¢ ¢

SUBCHAPTER C. POST HEARING
22 TAC §157.17, §157.18

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §157.17, Final Decisions and
Orders, and §157.18, Motions for Rehearing. The proposed
amendments are made following TALCB's quadrennial rule re-
view for this Chapter, to better reflect current TALCB procedures,
and to simplify and clarify where needed.

The proposed amendments to §157.17 simplify the language.
The proposed amendments to §157.18 add a reference a spe-
cific section in 1103, for clarity and consistency.

Kathleen Santos, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Santos has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be requirements that are consistent with
statutes and easier to understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

-create or eliminate a government program;

-require the creation of new employee positions or the elimina-
tion of existing employee positions;

-require an increase or decrease in future legislative appropria-
tions to the agency;

-require an increase or decrease in fees paid to the agency;
-create a new regulation;
-expand, limit or repeal an existing regulation; and

-increase the number of individuals subject to the rule's applica-
bility.
For each year of the first five years the proposed amendments

are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be sub-
mitted to Kathleen Santos, General Counsel, Texas Ap-
praiser Licensing and Certification Board, P.O. Box 12188,
Austin, Texas 78711-2188 or emailed to general.coun-
sel@talcb.texas.gov. Comments may also be submitted
electronically at https://www.talcb.texas.gov/agency-informa-
tion/rules-and-laws/comment-on-proposed-rules. The deadline
for comments is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code
§1103.151, which authorizes TALCB to adopt rules for certifying
or licensing an appraiser or appraiser trainee and §1103.154,
which authorizes TALCB to adopt rules relating to professional
conduct, and §1104.051, which authorizes TALCB to adopt rules
necessary to administer the provisions of Chapter 1104.

The statute affected by these amendments are Chapter 1103
and 1104, Texas Occupations Code. No other statute, code or
article is affected by the proposed amendments.

$157.17.  Final Decisions and Orders.

(a) After a proposal for decision has been issued by an admin-
istrative law judge, the Board will render the final decision in the con-
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tested case or remand the proceeding for further consideration by the
administrative law judge.

(b) The Board is responsible for imposing disciplinary action
and/or assessing administrative penalties, if any, against a respondent
who is found to have violated any of the Board's statutes or rules. The
Board welcomes recommendations from an administrative law judge
as to the sanctions to be imposed, but the Board is not required to give
presumptively binding effect to the judge's recommendations and is not
bound by such recommendations.

(c) If the Board remands the case to the administrative law
judge, the Board may direct that further consideration be accomplished
with or without reopening the hearing and may limit the issues to be
considered. If, on remand, additional evidence is admitted that results
in a substantial revision of the proposal for decision, or the underlying
facts, the administrative law judge shall prepare an amended or sup-
plemental proposal for decision and this subchapter applies [shall be
chapter shall apply]|. Exceptions and replies shall be limited to items
contained in the amended or supplemental proposal for decision.

(d) The proposal for decision may be acted upon by the Board
after the expiration of the applicable time periods for filing exceptions
and replies to exceptions, and after the administrative law judge has
ruled on any exceptions and replies.

() Any party may request oral arguments before the Board
prior to the final disposition of the contested case. If the Board grants
oral argument, oral argument will be conducted in accordance with this
subsection.

(1) The chairperson or the Board member designated by the
chairperson to preside (the presiding member) shall announce the case.
Upon the request of any party, the presiding member may conduct a
prehearing conference with the parties and their attorneys of record.
The presiding member may announce reasonable time limits for any
oral arguments to be presented by the parties.

(2) Oral arguments on the proposal for decision shall be
limited to the record established at the contested case hearing. New
evidence may not be presented on the substance of the case unless the
party submitting the evidence establishes [ean establish] that the new
evidence was not reasonably available at the time of the contested case
hearing or the party offering the evidence was misled by a party regard-
ing the necessity for offering the evidence at the contested case hearing.

(3) Inpresenting oral arguments, the party bearing the bur-
den of proof shall open and close. The party responding may offer
rebuttal arguments. Parties may request an opportunity for additional
rebuttal subject to the discretion of the presiding member.

(4) After being recognized by the presiding member, the
members of the Board may ask questions of the parties. If a party is
represented by counsel, the questions must be directed to the party's
attorney. Questions must be limited to the record and to the arguments
made by the parties.

(5) Upon the conclusion of oral arguments, questions by
the members of the Board, and any discussion by the member of the
Board, the presiding member shall call for a motion regarding dispo-
sition of the contested case. The presiding member may vote on the
motion. A motion may be granted only if a majority of the members
present and voting vote in favor of the motion. In the event of a tie vote,
the presiding member shall announce that the motion is overruled.

(f) Final orders on contested cases shall be in writing and
signed by the presiding officer of the Board. Final orders shall include

findings of fact and conclusions of law separately stated from disci-
plinary actions imposed and administrative penalties assessed. Parties
shall be notified as provided in Chapter 2001, Texas Government
Code. On written request, a copy of the decision or order shall be
delivered or mailed to any party and to the respondent's attorney of
record.

(g) The Board may change a finding of fact or conclusion of
law in a proposal for decision when the Board determines that:

(1) the judge did not properly apply or interpret applicable
law, agency rules, written policies provided by staff or prior adminis-
trative decisions;

(2) a prior administrative decision on which the judge re-
lied is incorrect or should be changed; or

(3) atechnical error in a finding of fact should be changed.

(h) Ifthe Board modifies, amends, or changes a finding of fact
or conclusion of law in a proposal for decision, the order shall reflect
the Board's changes and state the specific reason and legal basis for the
changes.

(i) Ifthe Board does not follow the recommended disciplinary
action and/or administrative penalty in a proposal for decision, the or-
der shall explain why the Board chose not to follow the recommenda-
tion.

(j) Imminent Peril. If the Board finds that an imminent peril to
the public health, safety, or welfare requires immediate effect on a final
decision or order in a contested case, it shall recite the factual and legal
basis for its finding in the decision or order as well as the fact that the
decision or order is final and effective on the date rendered, in which
event the decision or order is final and appealable on the date rendered,
and no motion for rehearing is required as a prerequisite for appeal.

(k) Conflict of Interest. A Board member shall recuse himself
or herself from all deliberations and votes regarding any matter:

(1) the Board member reviewed as a member of a Peer In-
vestigative Committee;

(2) involving persons or transactions about which the
Board member has a conflict of interest;

(3) involving persons or transactions related to the Board
member such that it creates the appearance of a conflict of interest; or

(4) in which the Board member participated in the negoti-
ation of a consent order.

§157.18.  Motions for Rehearing.

(a) Motions for rehearing in proceedings under Chapter 1103,
Texas Occupations Code, are governed by §1103.519, Texas Occupa-
tions Code, §§2001.144 - 2001.147, Texas Government Code, and this
section.

(b) Motions for rehearing in proceedings under Chapter 1104,
Texas Occupations Code, are governed by §1104.216, Texas Occupa-
tions Code, §§2001.144 - 2001.147, Texas Government Code, and this
section.

(c) A timely-filed motion for rehearing is a prerequisite to ap-
peal, except as provided in §157.17 of this subchapter. The motion
must be filed with the Board by:

(1) delivering the motion in-person to the Board's head-
quarters;

(2) sending the motion via email to general.coun-
sel@talcb.texas.gov; or
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(3) sending the motion via fax to (512) 936-3788, ATTN:
TALCB General Counsel.

(d) Replies to a motion for rehearing may be filed as provided
in Chapter 2001, Texas Government Code.

(e) A motion for rehearing shall set forth the particular finding
of fact, conclusion of law, ruling, or other action which the complain-
ing party asserts caused substantial injustice to the party and was in
error such as violation of a constitutional or statutory provision, lack
of authority, unlawful procedure, lack of substantial evidence, abuse
of discretion, other error of law, or other good cause specifically de-
scribed in the motion. In the absence of specific grounds in the motion,
the Board will take no action, and the motion will be overruled by op-
eration of law.

(f) Any party may request oral arguments before the Board
prior to the final disposition of the motion for rehearing. If the Board
grants a request for oral argument, oral arguments will be conducted in
accordance with this subsection.

(1) The chairperson or the Board member designated by the
chairperson to preside (the presiding member) shall announce the case.
Upon the request of any party, the presiding member may conduct a
prehearing conference with the parties and their attorneys of record.
The presiding member may announce reasonable time limits for any
oral arguments to be presented by the parties.

(2) Oral arguments on the motion shall be limited to a con-
sideration of the grounds set forth in the motion. Testimony by affi-
davit or documentary evidence such as excerpts of the record before
the presiding officer may be offered in support of, or in opposition to,
the motion; provided, however, a party offering affidavit testimony or
documentary evidence must provide the other party with copies of the
affidavits or documents at the time the motion is filed. New evidence
may not be presented on the substance of the case unless the party sub-
mitting the evidence can establish that the new evidence was not rea-
sonably available at the time of the contested case hearing or the party
offering the evidence was misled by a party regarding the necessity for
offering the evidence at the contested case hearing.

(3) In presenting oral arguments, the party filing the mo-
tion will have the burden of proof and shall open and close. The party
responding to the motion may offer rebuttal arguments. Parties may
request an opportunity for additional rebuttal subject to the discretion
of the presiding member.

(4) After being recognized by the presiding member, the
members of the Board may ask questions of the parties. If a party is
represented by counsel, the questions must be directed to the party's
attorney. Questions must be limited to the grounds asserted for the
motion to be granted and to the arguments made by the parties.

(5) Upon the conclusion of oral arguments, questions by
the members of the Board, and any discussion by the member of the
Board, the presiding member shall call for a vote on the motion. A
member of the Board need not make a separate motion or second a
motion filed by a party. The presiding member may vote on the motion.
A motion may be granted only if a majority of the members present
and voting vote in favor of the motion. In the event of a tie vote, the
presiding member shall announce that the motion is overruled.

(g) A decision is final and appealable on the date rendered if:

(1) the Board finds that an imminent peril to the public
health, safety or welfare requires immediate effect; and

(2) the Board's decision or order recites this finding and the
fact that the decision is final and effective on the date rendered.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403902

Kathleen Santos

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 936-3088

¢ ¢ ¢

SUBCHAPTER D. PENALTIES AND OTHER
ENFORCEMENT PROVISIONS
22 TAC §157.25

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §157.25, Temporary Suspen-
sion. The proposed amendments are made following TALCB's
quadrennial rule review for this Chapter, to better reflect current
TALCB procedures, and to simplify and clarify where needed.

The proposed amendments utilize an abbreviated term for con-
sistency in the chapter.

Kathleen Santos, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Santos has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be requirements that are consistent with
statutes and easier to understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

-create or eliminate a government program;

-require the creation of new employee positions or the elimina-
tion of existing employee positions;

-require an increase or decrease in future legislative appropria-
tions to the agency;

-require an increase or decrease in fees paid to the agency;
-create a new regulation;

-expand, limit or repeal an existing regulation; and

-increase the number of individuals subject to the rule's applica-
bility.

For each year of the first five years the proposed amendments

are in effect, there is no anticipated impact on the state's econ-
omy.
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Comments on the proposed amendments may be sub-
mitted to Kathleen Santos, General Counsel, Texas Ap-
praiser Licensing and Certification Board, P.O. Box 12188,
Austin, Texas 78711-2188 or emailed to general.coun-
sel@talcb.texas.gov. Comments may also be submitted
electronically at https://www.talcb.texas.gov/agency-informa-
tion/rules-and-laws/comment-on-proposed-rules. The deadline
for comments is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code
§§1103.151, which authorizes TALCB to adopt rules for certifying
or licensing an appraiser or appraiser trainee; §1103.154, which
authorizes TALCB to adopt rules relating to professional con-
duct; and 1104.051, which authorizes TALCB to adopt rules nec-
essary to administer Chapter 1104, Texas Occupations Code.

The statutes affected by these amendments are Chapters 1103
and 1104, Texas Occupations Code. No other statute, code or
article is affected by the proposed amendments.

§157.25.  Temporary Suspension.

(a) The purpose of a temporary suspension proceeding is to
determine whether the continued practice by a person licensed, certi-
fied or registered by the Board would constitute a continuing threat to
the public welfare. A temporary suspension proceeding is ancillary
to a disciplinary proceeding regarding alleged violations of the Act or
Board rules and is not dispositive concerning any such violations.

(b) Board staff may request the Board to grant a temporary
suspension if:

(1) the Board has opened a complaint investigation against
a license holder; and

(2) the following criteria are met:
(A) credible evidence shows:

(i) alicense holder may continue to engage in con-
duct that may violate the Act, Board rules, or USPAP;

(ii) the license holder's conduct involves recent or
current appraisal practice; and

(B) sufficient evidence is available to proceed with a
contested case hearing within 45 days of a temporary suspension pro-
ceeding.

(c) The three Board members of the Enforcement Committee
appointed by the chair of the Board shall serve as the disciplinary panel
("Panel") under Texas Occupations Code, §1103.5511 and §1104.211.
The chair of the Board shall also appoint a Board member to act as an
alternate member of the Panel in the event a member of the Panel is
recused or unable to attend a temporary suspension proceeding.

(d) Board staff must request a temporary suspension proceed-
ing in writing by filing a motion for temporary suspension with the
Board's general counsel.

(e) The Panel may make a determination regarding a tempo-
rary suspension without notice or hearing pursuant to Texas Occupa-
tions Code, §1103.5511(c)(1) or §1104.211(c)(1), or may, if appropri-
ate in the judgment of the chair of the Panel, provide the license holder
or registrant with three days' notice of a temporary suspension hearing.

(f) The requirement under Texas Occupations Code,
§1103.5511(c)(1) or §1104.211(c)(1) that "institution of proceedings
for a contested case hearing is initiated simultaneously with the
temporary suspension" shall be satisfied if, on the same day the
motion for temporary suspension is filed with the Board's general
counsel, the licensed, certified or registered person that is the subject

of the temporary suspension motion, and SOAH [the State Office of
Administrative Hearings], as applicable, is sent one of the following
documents that alleges facts that precipitated the need for a temporary
suspension:

(1) Notice of Alleged Violation;
(2) Original Statement of Charges; or
(3) Amended Statement of Charges.

(g) The Panel shall post notice of the temporary suspension
proceeding pursuant to §551.045 of the Texas Government Code and
Texas Occupations Code, §1103.5511(e) or §1104.211(e) and hold the
temporary suspension proceeding as soon as possible.

(h) The determination whether the continued practice by a per-
son licensed, certified or registered by the Board would constitute a
continuing threat to the public welfare shall be made from informa-
tion presented to the Panel. The Panel may receive information and
testimony in oral or written form. Documentary evidence must be sub-
mitted to the Board's general counsel in electronic format at least 24
hours in advance of the time posted for the temporary suspension hear-
ing in all cases where the Panel will be meeting via teleconference. Ifa
hearing is held following notice to a license holder or registrant, Board
staff will have the burden of proof and shall open and close. The party
responding to the motion for temporary suspension may offer rebuttal
arguments. Parties may request an opportunity for additional rebuttal
subject to the discretion of the chair of the Panel. The chair of the Panel
may set reasonable time limits for any oral arguments and evidence to
be presented by the parties. The Panel may question witnesses and at-
torneys at the members' discretion. Information and testimony that is
clearly irrelevant, unreliable, or unduly inflammatory will not be con-
sidered.

(i) The determination of the Panel may be based not only on
evidence admissible under the Texas Rules of Evidence, but may be
based on information of a type on which a reasonably prudent person
commonly relies in the conduct of the person's affairs.

(j) If the Panel suspends a license or certificate, it shall do so
by order and the suspension shall remain in effect for the period of time
stated in the order, not to exceed the date a final order is issued by the
Board in the underlying contested case proceeding. The Panel order
must recite the factual and legal basis for imminent peril warranting
temporary suspension.

(k) A temporary suspension under Texas Occupations Code
§1103.5511 or §1104.211 shall not automatically expire after 45 days
if the Board has scheduled a hearing on the contested case to take place
within that time and the hearing is continued beyond the 45th day for
any reason other than at the request of the Board.

(1) Ifcredible and verifiable information that was not presented
to the Panel at a temporary suspension hearing, which contradicts in-
formation that influenced the decision of the Panel to order a tempo-
rary suspension, is subsequently presented to the Panel with a motion
for rehearing on the suspension, the chair of the Panel will schedule
a rehearing on the matter. The chair of the Panel will determine, in
the chair's sole discretion, whether the new information meets the stan-
dard set out in this subsection. A rehearing on a temporary suspension
will be limited to presentation and rebuttal of the new information. The
chair of the Panel may set reasonable time limits for any oral arguments
and evidence to be presented by the parties. Panel members may ques-
tion witnesses and attorneys. Information and testimony that is clearly
irrelevant, unreliable, or unduly inflammatory will not be considered.
Any temporary suspension previously ordered will remain in effect,
unless the Panel holds a rehearing on the matter and issues a new order
rescinding the temporary suspension.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403903

Kathleen Santos

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 936-3088

¢ ¢ ¢

SUBCHAPTER E. ALTERNATIVE DISPUTE
RESOLUTION
22 TAC §157.31

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §157.31, Investigative Confer-
ence. The proposed amendments are made following TALCB's
quadrennial rule review for this Chapter, to better reflect current
TALCB procedures, and to simplify and clarify where needed.

The proposed amendments to §157.31 clarify the timing of when
an acknowledgement form may be submitted to the Board.

Kathleen Santos, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Santos has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be requirements that are consistent with
statutes and easier to understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

-create or eliminate a government program;

-require the creation of new employee positions or the elimina-
tion of existing employee positions;

-require an increase or decrease in future legislative appropria-
tions to the agency;

-require an increase or decrease in fees paid to the agency;
-create a new regulation;

-expand, limit or repeal an existing regulation; and

-increase the number of individuals subject to the rule's applica-
bility.

For each year of the first five years the proposed amendments

are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be sub-
mitted to Kathleen Santos, General Counsel, Texas Ap-
praiser Licensing and Certification Board, P.O. Box 12188,
Austin, Texas 78711-2188 or emailed to general.coun-
sel@talcb.texas.gov. Comments may also be submitted
electronically at https://www.talcb.texas.gov/agency-informa-
tion/rules-and-laws/comment-on-proposed-rules. The deadline
for comments is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code
§1103.151, which authorizes TALCB to adopt rules for certifying
or licensing an appraiser or appraiser trainee and §1103.154,
which authorizes TALCB to adopt rules relating to professional
conduct.

The statute affected by these amendments is Chapter 1103,
Texas Occupations Code. No other statute, code or article is
affected by the proposed amendments.

§157.31.  Investigative Conference.

(a) The Board may request an applicant or respondent to
schedule an investigative conference to discuss a pending license
application or the allegations of a pending complaint.

(b) The applicant or respondent may choose to have the inves-
tigative conference:

(1) in person at the Board's office in Austin, Texas;
(2) by telephone;

(3) by video conference; or

(4) in writing.

(c) Anapplicant or respondent may, but is not required to, have
an attorney or other advocate present at an investigative conference.

(d) An applicant or respondent will be provided with a State-
ment of Investigative Conference Procedures and Rights (IC Form) not
later than three days before the date of the investigative conference.
The applicant or respondent and the applicant's or respondent's attor-
ney, if any, must acknowledge receipt of the IC Form by signing it and
delivering it to the Board prior to [at the beginning of] the investigative
conference.

(¢) The Board will provide a copy of the investigative report
to the applicant or respondent and the applicant's or respondent's rep-
resentative(s), if any, not later than three days before the date of the
investigative conference if the applicant or respondent and the appli-
cant's or respondent's representative(s):

(1) Submit a written request for a copy of the investigative
report not later than five days before the date of the investigative con-
ference; and

(2) Sign the Board's confidentiality agreement prohibiting
the re-release of the investigative report, without written permission of
the Board or a court order, to anyone other than the:

(A) applicant;
(B) respondent;

(C) applicant's or respondent's supervisory appraiser, if
any;

(D) applicant's or respondent's legal representative(s);
or

(E) an expert witness for the applicant or respondent.

(f) Participation in an investigative conference is not manda-
tory and may be terminated at any time by any person.
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(g) Recording Investigative Conferences. Any person may
record an investigative conference by providing the notice required in
this section.

(1) Notice Required.

(A) A person choosing to record an investigative con-
ference must provide written notice to the other person(s) participating
in the investigative conference three days before the date of the confer-
ence.

(B) The notice must state how the person intends to
record the investigative conference.

(C) For purposes of this section, the term "written no-
tice" includes a letter or e-mail.

(2) Audio Recordings. A person who chooses to make an
audio recording of an investigative conference must provide:

(A) the recording equipment; and

(B) if requested by another person during or after the
investigative conference, a copy of the audio recording at the recording
person's expense within seven days after the date of the request.

(3) Recording by Court Reporter. A person who chooses
to have a court reporter record an investigative conference does so at
the person's own expense and must:

(A) allow any person who participates in the investiga-
tive conference to make corrections to the court reporter's transcript;
and

(B) provide an electronic copy of the final transcript to
all persons who participate in the investigative conference at the record-
ing person's expense within seven days after the transcript is final.

(h) At the conclusion of the investigative conference, the
Board staff may propose a settlement offer that can include adminis-
trative penalties and any other disciplinary action authorized by the
Act or recommend that the complaint be dismissed.

(1) The respondent may accept, reject, or make a counter offer
to the proposed settlement not later than ten (10) days following the
date of the investigative conference.

() If the parties cannot reach a settlement not later than ten
(10) days following the date of the investigative conference, the matter
will be referred to the Director of TALCB or his or her designee to
pursue appropriate action.

(k) In this section, the term "person" includes:
(1) an applicant for a license or registration;
(2) arespondent to a complaint; and
(3) the Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2024.

TRD-202403904

Kathleen Santos

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 6, 2024
For further information, please call: (512) 936-3088
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PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 343. CONTESTED CASE
PROCEDURE

The Texas Board of Physical Therapy Examiners (board) pro-
poses amending Chapter 343. Contested Case Procedures, Oc-
cupations Code. Specifically, the Board proposes amendments
to §343.1. Definitions, §343.23. Hearings, §343.24. Payment of
Costs for a Contested Case Hearing Resulting in the Discipline of
a Licensee or the Denial of an Application for License, §343.26.
Commutation of Time, §343.27. Probation, §343.28. Records
Retention Schedule, §343.29. Failure To Appear at Informal Set-
tlement Conference or Hearing, §343.35. Complaint Investiga-
tion and Disposition, §343.48. Dismissal of Complaint, §343.50.
Application for Reinstatement of License, §343.51. Evaluation
for Reinstatement, §343.52. Procedure upon Request for Rein-
statement, §343.53. Board Action Possible upon Reinstatement
of Revoked License, §343.55. Failure To Appear, and §343.56.
Monitoring of Licensees. And proposes the repeal of §343.25.
Continuance.

The amendments are proposed in order to provide clarity to
the procedures 