PROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 6. ORGANIZATION AND
ADMINISTRATION

The Texas Ethics Commission (the TEC) proposes amendments
to Texas Ethics Commission Rules in Chapter 6.

Specifically, the TEC proposes amendments to rules in Sub-
chapter A of Chapter 6 (relating to General Rules), including §6.1
regarding Definitions, and §6.9 regarding Computation of Time.

The TEC also proposes amendments to rules in Subchapter B
of Chapter 6 (relating to Officers and Employees of the Commis-
sion), including §6.21 regarding Officers of the Commission, and
§6.23 regarding Commission Staff.

The TEC also proposes amendments to rules in Subchapter C
of Chapter 6 (relating to Commission Meetings), including §6.35
regarding Called Meetings, §6.39 regarding Meeting Agenda,
§6.43 regarding Speakers Addressing the Commission, §6.45
regarding Order and Conduct of Commission Meeting and §6.47
regarding Tape Recording of Meeting; Minutes.

This proposal, along with the contemporaneous proposal of the
repeal of certain other rules in Chapter 6, amends the rules used
in the organization and administration of the TEC.

State law requires state agencies to "review and consider for
readoption each of its rules ... not later than the fourth anniver-
sary of the date on which the rule takes effect and every four
years after that date." Tex. Gov't Code §2001.039. The law fur-
ther requires agencies to "readopt, readopt with amendments,
or repeal arule as the result of reviewing the rule under this sec-
tion." Id.

The TEC is continuing its comprehensive review with a review
of the TEC's rules regarding its organization and administration,
which are codified in Chapter 6. The repeal of some rules and
adoption of amendments to other rules seek to shorten, simplify,
and reorganize the rules to eliminate surplusage and improve
clarity on the TEC's organization and administration.

James Tinley, General Counsel, has determined that for the first
five-year period the proposed amended rules are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rules.

The General Counsel has also determined that for each year of
the first five years the proposed amended rules are in effect, the
public benefit will be consistency and clarity in the Commission's
rules regarding sworn complaint procedures. There will not be

an effect on small businesses, microbusinesses or rural commu-
nities. There is no anticipated economic cost to persons who are
required to comply with the proposed amended rules.

The General Counsel has determined that during the first five
years that the proposed amended rules are in effect, they will
not: create or eliminate a government program; require the cre-
ation of new employee positions or the elimination of existing
employee positions; require an increase in future legislative ap-
propriations to the agency; require an increase or decrease in
fees paid to the agency; expand, limit, or repeal an existing reg-
ulation; create a new regulation; increase or decrease the num-
ber of individuals subject to the rules' applicability; or positively
or adversely affect this state's economy.

The Commission invites comments on the proposed amended
rules from any member of the public. A written statement should
be emailed to public_comment@ethics.state.tx.us, or mailed
or delivered to J.R. Johnson, Executive Director, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070. A
person who wants to offer spoken comments to the Commission
concerning the proposed amended rules may do so at any
Commission meeting during the agenda item relating to the
proposed amended rules. Information concerning the date,
time, and location of Commission meetings is available by
telephoning (512) 463-5800 or on the Commission's website at
www.ethics.state.tx.us.

SUBCHAPTER A. GENERAL RULES
1 TAC §6.1, §6.9

The amended rules are proposed under Texas Government
Code §571.062, which authorizes the Commission to adopt
rules to administer Title 15 of the Election Code and Chapter
571 of the Government Code.

The proposed amended rules affect Subchapter E of Chapter
571 of the Government Code

$§6.1.  Definitions.

The following words and terms, when used in this Part [title], shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Government Code, Chapter 571 (concerning
Texas Ethics Commission).

(2) Administrative Procedure Act--The Government Code,
Chapter 2001 (concerning Administrative Procedure).

(3) Agency--The state agency governed by the commis-
sion, as it functions and operates through the administrative staff hired
by the commission and its executive director.
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(4) Commission--The Texas Ethics Commission, as con-
stituted and described in the Texas Constitution, Article 3, §24a and in
the Government Code, Chapter 571.

(5) Document--A report, complaint, response, letter, or any
other written material.

(6) Executive director--The person employed by the com-
mission to serve as the agency's chief administrative officer, or any
other employee of the commission acting as the designee of the exec-
utive director.

D Eamily member or relative—An individual whe is re-
lated within the second degree of affinity or consanguinity; as defined
by the Government Code; Chapter 573; Subchapter B {(concerning Re-
lationships by Censanguinity or by Affinity)-}

(7) [€8)] Filer--A person required to file a report with the
commission or a local filing authority in accordance with a law en-
forced by the commission [this title].

(8) [(9] Individual--A human being who has been born and

is alive.

(9) [649)] Local filing authority--A public servant other
than the Texas Ethics Commission with whom a filer must file a report
in accordance with a law enforced by the commission [ this title; as
identified in §20.5 of this title (relating to Reports Filed with a County
Filing Authority) and §20.7 of this title (relating to Reports Filed with
Other Local Filing Authority)].

(10) [EH] Open Meetings Law--The Government Code,
Chapter 551 (concerning Open Meetings).

(11) [€+2)] Open Records Law--The Government Code,
Chapter 552 (concerning Open Records).

(12) [E43)] Person--An individual, representative, corpora-
tion, association, or other entity, including any nonprofit corporation,
or any agency or instrumentality of federal, state, or local government.

(13) [E4)] Postmark--A postal cancellation by the United
States Postal Service that contains the post office name, state, and zip
code and the month, day, and year the canceling post office accepted
custody of the material.

f5) Presiding officer—-The person elected to serve as the
ing to Officers of the Commission)]}

(14) [(46)] Report--Any document or other information re-
quired to be filed under this title.

(15) [6D] Staff--Employees of the commission, hired by
the commission or the executive director.

(16) [E8)] Title 15--The Election Code, Title 15 (concern-

ing Regulating Political Funds and Campaigns).

{(A) a peace officer whose duties include responding
rapidly to an emergeney:]

{GB} ﬁfepfeteeﬁeﬂpefseﬂnekas%h&ttermisdeﬁnedby

{69 ava}uﬂ{eerﬁfeﬁghferwhepeﬁfefmsﬁfeﬁghmﬂrg
duties on behalf of a political subdivisions}

D) an ambulance driver; or}

of fustice of justice. 4
ding judse or judee. of criminal ap-

hief justice o justice, of Is:]
distriet judges}

judge; statutory county court; or]

judge; statutory probate eourt}

(20) of this section.]

$6.9.  Computation of Time.

88T B2

(a) This section states how to compute a period of time pre-
scribed or allowed by this Part [title], by any order of the agency, or
by any applicable statute. The day of the act, event, or default after
which the designated period of time begins to run is not included. The
last day of the period is included. However, if the last day of the time
period would not be a business day as defined by Section 552.0031 of
the Texas Government Code [Saturday; a Sunday; or a legal holiday|,
the period is extended until the next day that is [net] a business day.
[Saturday; a Sunday; or a legal holiday. A legal holiday, for purpeses
of this seetion; is any day other than a Saturday er Sunday that the
ageney is elosed for a hoeliday established by state law:]

(b) A time period described by statute or this Part [title] to be
a certain number of business days is calculated under subsection (a)
of this section without including any day [Saturday; Sunday; or legal
heliday] within that time period that is not a business day as defined by
Section 552.0031 of the Texas Government Code.

(¢) A document required to be filed or served by a deadline
established by statute or this Part [title] is filed or served when it is
actually received. A document may be deemed to be filed or served
when it is deposited with the United States Postal Service, properly
addressed to the recipient, with all postage prepaid. The date of the
postmark on the envelope for the document is presumed to be the date
the document was deposited with the United States Postal Service.

(d) A document filed or served by delivery to the United States
Postal Service is presumed to have been filed before 5:00 p.m. on the
date indicated by the postmark.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403289

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER B. OFFICERS AND
EMPLOYEES OF THE COMMISSION
1 TAC §6.21, §6.23
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The amended rules are proposed under Texas Government
Code §571.062, which authorizes the Commission to adopt
rules to administer Title 15 of the Election Code and Chapter
571 of the Government Code.

The proposed amended rules affect Subchapter E of Chapter
571 of the Government Code.

§6.21.  Officers of the Commission.

&) The commission shall seleet a presiding officer and a viee-

(a) [@p)] The commission's [Cemmissier] chair and vice chair
shall be [efficers are] elected annually by majority vote of the commis-
sion. The election shall take place at the first commission meeting held
after June 1 of each year. Each officer shall serve until his or her suc-
cessor is selected.

(b) [€e)] The chair [presiding officer] and vice chair [the viee-
presiding effieer] shall be members of [eleeted from] different political
parties [party eaueus lists].

(c) [€d)] The chair and vice chair [presiding officer] may be
re-clected; however, if a new chair [presiding offieer] is elected he or
she [it] should be a member of [frem] a different political party [eaueus
list] than the former chair [presiding officer].

(d) [€e)] The person elected to serve as the commission's chair
shall also serve as the commission's presiding officer. The presiding
officer shall preside at all meetings of the commission. While presid-
ing, the presiding officer shall direct the order of the meeting, appoint
committees and persons to chair committees, recognize persons to be
heard at hearings, set reasonable and necessary time limits for speak-
ers, and take other actions to clarify issues and preserve order. Unless
the chair appoints a presiding oﬁicer pro tem pursuant to subsection (f)
of this section, [When the officer is absent;] the vice chair
[viee-presiding officer] shall perform all duties of the presiding officer
when the chair is absent.

(e) [€H]Inaddition to other powers identified elsewhere in this
Part, the The] presiding officer may perform the following actions of
the commission:

(1) Sign previously approved subpoenas and orders;
(2) Schedule hearings and meetings; and

(3) Timely respond to [litigatien] matters on behalf of the
commission, including litigation matters, when action is required be-
fore the next scheduled meeting [and is within the scope of the autho-

4 Respond to matters on behalf of the commission when

(f) [€2)] The chair [presiding efficer] may appoint a commis-
sioner as presiding officer [ehair] pro tem to preside over a hearing held

by the commission.

(g) Ifthe chair or vice chair is unable to participate in a matter
pending before the commission, either may select a replacement from
among the other commissioners to exercise their authority and fulfill
their duties under this Part and any other applicable law.

§6.23.

Commission Staff.

(a) The executive director is the chief administrative officer of
the agency. The executive director shall attend commission meetings at
the pleasure of the commission and serve as liaison between the com-
mission and the public.

(b) The commission delegates to the executive director all
powers conferred on the commission by the Act or other law, except
for any power that requires a vote of the commission or approval of
the chair. Any action taken by the executive director shall conform
with all applicable law, including this Part [title] and other policies
that may be adopted from time to time by the commission.

(c) The executive director shall attend commission meetings
unless specifically excused by the commission and shall perform any
duties or assignments established by the commission.

(d) The general counsel shall attend commission meetings un-
less specifically excused by the commission, shall provide legal advice
to the commission and executive director, and shall perform any duties
delegated by the executive director.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403290

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER C. COMMISSION MEETINGS
1 TAC §§6.35, 6.39, 6.43, 6.45, 6.47

The amended rules are proposed under Texas Government
Code §571.062, which authorizes the Commission to adopt
rules to administer Title 15 of the Election Code and Chapter
571 of the Government Code.

The proposed amended rules affect Subchapter E of Chapter
571 of the Government Code.

§6.35.  Called Meetings.

The executive director shall give notice to each commissioner of the
date and time of each meeting. Notice under this section shall be pro-
vided a reasonable amount of time in advance of the meeting[; and may

be by telephone; fax; or mail].

$§6.39.  Meeting Agenda.

(a) The agenda shall consist of agenda items proposed by the
executive director prior to the meetings for which the agenda is speci-
fied. Atareasonable time before filing a copy of the agenda as required
by the Open Meetings Law, the executive director shall provide a copy
of the proposed agenda to the presiding officer. If the presiding officer
is not reasonably available, the executive director shall [provide a copy
of the propesed agenda to the vice-presiding officer: If the viee-pre-
siding officer is not reasonably available; the exeeutive director shall]
provide a copy of the proposed agenda to any two commissioners.

(b) The presiding officer, a commission member with the con-
sent of the presiding officer, or any two commissioners may direct the
executive director to include an item on the agenda if it complies with
the posting requirements specified by law. The presiding officer may
direct the executive director to remove an item included on a proposed
agenda unless that item is requested by two commission members other
than the presiding officer.

(¢) A member of the public may ask the executive director to
place an item on a proposed agenda. The executive director shall advise
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the commission of the request and may include the item on a proposed
agenda.

$§6.43.  Speakers Addressing the Commission.

(a) The executive director shall prescribe a speaker registra-
tion form. Each person who wishes to speak at a commission meeting
shall provide the following information:

(1) the speaker's name;

(2) the person or entity the speaker represents, if any;
(3) the agenda item the speaker wishes to address; and
(4) his or her mailing address and telephone number.

(b) Any person who addresses the commission shall state his
or her name and the name of the person or entity the speaker represents,
if any, for purposes of the [tape] recording under §6.47 of this title
(relating to [Tape] Recording of Meeting; Minutes).

$§6.45.  Order and Conduct of Commission Meeting.

(a) The presiding officer shall preside at all meetings of the
commission. The presiding officer shall direct the order of the meeting
in accordance with its agenda, recognize persons to be heard, set rea-
sonable and necessary time limits for speakers, maintain and enforce
appropriate standards of conduct, and take any other action necessary
in his or her discretion to clarify issues and preserve order. [When the
duties under this subseetion:]

(b) Commission meetings shall be conducted in accordance
with rules and procedures set forth in the most recently published edi-
tion of Robert's Rules of Order.

(c) With unanimous consent of all commissioners present, any
provision or requirement of this section may be waived.

(d) No action of the commission that otherwise complies with
law shall be void or invalid because the action was taken in violation
of a rule or procedure established by this section.

$6.47.  [Tape] Recording of Meeting, Minutes.

(a) All meetings of the commission shall be [tape] recorded.
The [tape] recording shall be the official record of actions taken at the
meeting.

(b) The presiding officer shall announce the names of each
commissioner who makes or seconds a motion to be voted upon by
the commission. After the vote has been taken, the presiding officer
shall announce the vote in a manner that identifies how each commis-
sioner voted, if a commissioner abstained, or if a commissioner was
not present for the vote.

(c) The executive director shall prepare minutes after each
meeting that reflect all commission votes and other actions taken
during the meeting. The minutes shall be approved by vote of the
commission at a subsequent commission meeting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403291

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER 6. ORGANIZATION AND
ADMINISTRATION

The Texas Ethics Commission (the TEC) proposes the repeal of
Texas Ethics Commission rules in Chapter 6.

Specifically, the TEC proposes the repeal of rules in Subchap-
ter A of Chapter 6 (relating to General Rules), including §6.5
regarding Authority to Adopt Rules, and §6.7 regarding Actions
That Require Six Votes.

The TEC also proposes the repeal of rules in Subchapter C of
Chapter 6 (relating to Commission Meetings), including §6.31
regarding Quorum, and §6.33 regarding Frequency of Meetings.

This proposal, along with the contemporaneous proposal of
amendments to certain other rules in Chapter 6, amends the
rules used in the organization and administration of the TEC.

State law requires state agencies to "review and consider for
readoption each of its rules...not later than the fourth anniver-
sary of the date on which the rule takes effect and every four
years after that date." Tex. Gov't Code §2001.039. The law fur-
ther requires agencies to "readopt, readopt with amendments,
or repeal a rule as the result of reviewing the rule under this sec-
tion." Id.

The TEC is continuing its comprehensive review with a review
of the TEC's rules regarding its organization and administration,
which are codified in Chapter 6. The repeal of some rules and
adoption of amendments to other rules seek to shorten, simplify,
and reorganize the rules to eliminate surplusage and improve
clarity on the TEC's organization and administration.

James Tinley, General Counsel, has determined that for the first
five-year period the proposed repealed rules are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed repealed rules.

The General Counsel has also determined that for each year of
the first five years the proposed repealed rules are in effect, the
public benefit will be consistency and clarity in the Commission's
rules regarding sworn complaint procedures. There will not be
an effect on small businesses, microbusinesses or rural commu-
nities. There is no anticipated economic cost to persons who are
required to comply with the proposed repealed rules.

The General Counsel has determined that during the first five
years that the proposed repealed rules are in effect, they will
not: create or eliminate a government program; require the cre-
ation of new employee positions or the elimination of existing
employee positions; require an increase in future legislative ap-
propriations to the agency; require an increase or decrease in
fees paid to the agency; expand, limit, or repeal an existing reg-
ulation; create a new regulation; increase or decrease the num-
ber of individuals subject to the rules' applicability; or positively
or adversely affect this state's economy.

The Commission invites comments on the proposed repealed
rules from any member of the public. A written statement should
be emailed to public_comment@ethics.state.tx.us, or mailed
or delivered to J.R. Johnson, Executive Director, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070. A
person who wants to offer spoken comments to the Commission
concerning the proposed repealed rules may do so at any
Commission meeting during the agenda item relating to the
proposed repealed rules. Information concerning the date,
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time, and location of Commission meetings is available by
telephoning (512) 463-5800 or on the Commission's website at
www.ethics.state.tx.us.

SUBCHAPTER A. GENERAL RULES
1 TAC §6.5, §6.7

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Chapter 571 of the Govern-
ment Code.

$§6.5.  Authority to Adopt Rules.

$6.7.  Actions That Require Six Votes.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403287

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER C. COMMISSION MEETINGS
1 TAC §6.31, §6.33

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Chapter 571 of the Govern-
ment Code.

$6.31.
§6.33.  Frequency of Meetings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Quorum.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403288

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ L4 ¢
CHAPTER 12.  SWORN COMPLAINTS

The Texas Ethics Commission (the TEC) proposes new Chapter
12 in TEC Rules, regarding Sworn Complaints.

Specifically, the TEC proposes new rules in Subchapter A of
Chapter 12 (relating to Respondent's Rights), including §12.1

regarding Notice, §12.2 regarding Representation by Counsel,
§12.3 regarding Ex Parte Communications and §12.4 regarding
Agreements to be in Writing.

The TEC also proposes new rules in Subchapter B of Chapter
12 (relating to Filing and Initial Processing of Complaint), includ-
ing §12.11 regarding Deadline for Filing a Complaint, §12.12 re-
garding File Date for a Complaint, §12.13 regarding Description
of Violation, §12.14 regarding Statement of Facts and §12.15 re-
garding Commission Initiated Complaint.

The TEC also proposes new rules in Subchapter C of Chapter
12 (relating to Investigation and Discovery), including §12.21 re-
garding Response to Notice of Complaint, §12.22 regarding Writ-
ten Questions, §12.23 regarding Production of Documents Dur-
ing Preliminary Review, §12.24 regarding Proposed Settlement
Before Preliminary Review Hearing, §12.25 regarding Subpoe-
nas Issued by Commission, and §12.26 regarding Subpoenas
Issued by Counsel for the Respondent.

The TEC also proposes new rules in Division 1 of Subchap-
ter D of Chapter 12 (relating to Pleadings and Motions: Gen-
eral Rules), including §12.31 regarding Purpose and Effect of
Motions, §12.32 regarding Required Form of Motions, §12.33
regarding Certificate of Conference, §12.34 regarding Motion
Deadlines, §12.35 regarding Method of Filing, §12.36 regarding
Service of Documents, §12.37 regarding Non-conforming Doc-
uments, §12.38 regarding Amended and Supplemental Filings,
and §12.39 regarding Application of this Subchapter.

The TEC also proposes new rules in Division 2 of Subchapter D
of Chapter 12 (relating to Pleadings and Motions: Types of Mo-
tions), including §12.41 regarding Motion to Extend Time, §12.42
regarding Motion for Continuance, §12.43 regarding Motion to
Dismiss, §12.44 regarding Motion for Summary Disposition, and
12.45 regarding Motion for Sanctions.

The TEC also proposes new rules in Division 1 of Subchapter
E of Chapter 12 (relating to Hearings: General Rules), including
§12.51 regarding Conduct and Decorum, §12.52 regarding Pri-
vate Deliberations, and §12.53 regarding Record of Rulings.

The TEC also proposes new rules in Division 2 of Subchapter
E of Chapter 12 (relating to Hearings: Powers of the Presiding
Officer), including §12.61 regarding Selection and Delegation of
Presiding Officer, §12.62 regarding Set Hearing, §12.63 regard-
ing Consolidate or Sever Matters for Hearing, §12.64 regarding
Conduct Hearings, §12.65 regarding Rule of Evidentiary Matters
and §12.66 regarding Sign Orders and Subpoenas.

The TEC also proposes new rules in Division 3 of Subchapter E
of Chapter 12 (relating to Hearings: Preliminary Review Hear-
ings), including §12.71 regarding Notice of Preliminary Review
Hearing, and §12.72 regarding Preliminary Review Hearing.

The TEC also proposes new rules in Division 4 of Subchapter
E of Chapter 12 (relating to Hearings: Formal Hearings), includ-
ing §12.81 regarding Order of Formal Hearing, §12.82 regard-
ing Notice of Formal Hearing, §12.83 regarding Formal Hear-
ing: Venue, §12.84 regarding Presentation of Evidence, §12.85
regarding Rules of Evidence, and §12.86 regarding Number of
Exhibits.

The TEC also proposes new rules in Subchapter F of Chapter
12 (relating to Resolutions), including §12.91 regarding Agreed
Resolutions, §12.92 regarding Resolution of Technical or De
Minimis Allegations, §12.93 regarding Default Proceedings and
§12.94 regarding Final Orders After Formal Hearings.
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This proposal, along with the contemporaneous proposal of the
repeal of all existing rules in Chapter 12, amends the rules used
in sworn complaint proceedings at the Ethics Commission.

State law requires state agencies to "review and consider for
readoption each of its rules ... not later than the fourth anniver-
sary of the date on which the rule takes effect and every four
years after that date." Tex. Gov't Code § 2001.039. The law fur-
ther requires agencies to "readopt, readopt with amendments,
or repeal a rule as the result of reviewing the rule under this sec-
tion." /d.

The TEC started its comprehensive review with the TEC's rules
regarding sworn complaint procedures, which are codified in
Chapter 12. The repeal of existing rules and adoption of new
rules seek to shorten, simplify, and reorganize the rules to
eliminate surplusage and improve clarity on sworn complaint
procedures.

James Tinley, General Counsel, has determined that for the first
five-year period the proposed rules are in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering the proposed rules.

The General Counsel has also determined that for each year of
the first five years the proposed rules are in effect, the public
benefit will be consistency and clarity in the TEC's rules regard-
ing sworn complaint procedures. There will not be an effect on
small businesses, microbusinesses or rural communities. There
is no anticipated economic cost to persons who are required to
comply with the proposed rules.

The General Counsel has determined that during the first five
years that the proposed rules are in effect, they will not: create
or eliminate a government program; require the creation of new
employee positions or the elimination of existing employee po-
sitions; require an increase in future legislative appropriations to
the agency; require an increase or decrease in fees paid to the
agency; expand, limit, or repeal an existing regulation; create a
new regulation; increase or decrease the number of individuals
subject to the rules' applicability; or positively or adversely affect
this state's economy.

The TEC invites comments on the proposed rules from any
member of the public. A written statement should be emailed
to public_comment@ethics.state.tx.us, or mailed or delivered
to J.R. Johnson, Executive Director, Texas Ethics Commission,
P.O. Box 12070, Austin, Texas 78711-2070. A person who
wants to offer spoken comments to the Commission concerning
the proposed rules may do so at any Commission meeting
during the agenda item relating to the proposed rules. Infor-
mation concerning the date, time, and location of Commission
meetings is available by telephoning (512) 463-5800 or on the
TEC's website at www.ethics.state.tx.us.

SUBCHAPTER A. RESPONDENT'S RIGHTS
1 TAC §§12.1 - 12.4

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.1.  Notice.

(a) A notice required to be sent to a complainant under chapter
571 of the Government Code shall be sent to the address most recently
provided to the commission by the complainant.

(b) A notice required to be sent to a respondent under chapter
571 of the Government Code shall be sent to the address provided to
the commission by the complainant or, if the respondent has provided
a different address, to the address most recently provided to the com-
mission by the respondent.

(c) A person entitled to receive notice may waive that right by
filing a written waiver with the executive director.

(d) A respondent or complainant in a complaint may waive
the right under section 571.032 of the Government Code to receive
written notices related to the complaint by registered or certified mail,
restricted delivery, return receipt requested, and may agree to receive
written notices related to the complaint by first class mail, electronic
mail, or other means.

§12.2.  Representation by Counsel.

(a) A respondent has the right to be represented by counsel
retained by the respondent in any proceeding of a complaint.

(b) Counsel representing a respondent shall enter an appear-
ance with the commission that contains the counsel's mailing address,
email address, telephone number, and state bar number. If the respon-
dent's counsel is not licensed to practice law in Texas, the representative
must show authority to appear as the respondent's counsel.

(c) The commission may, through the approval of'its executive
director, admit an attorney who is a resident of and licensed to practice
law in another state, and who is not an active member of the State Bar
of Texas, to represent a respondent before the commission if the non-
resident attorney complies with the requirements of Tex. Gov't Code
§82.0361 and Rule XIX of the Rules Governing Admission to the Bar
of Texas and files a motion, accompanied by proof of compliance with
those provisions, with the commission requesting to be admitted to rep-
resent a respondent.

(d) This rule does not allow a person to engage in the unautho-
rized practice of law.

§12.3. Ex Parte Communications.

Neither commission enforcement staff nor respondents may commu-
nicate with commissioners or the general counsel outside the presence
of the other party for the purpose of influencing a decision on a pend-
ing sworn complaint after the commission accepts jurisdiction over an
allegation.

$12.4.  Agreements to be in Writing.

No stipulation or agreement with respect to any matter in a complaint
shall be effective unless it has been:

(1) reduced to writing and signed by each person making
the stipulation or agreement, or by that person's authorized representa-
tive, and filed with the commission; or

(2) entered into the record during the course of a hearing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.
TRD-202403322
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James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER B. FILING AND INITIAL
PROCESSING OF A COMPLAINT
1 TAC §§12.11 - 12.15

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.11.  Deadline for Filing a Complaint.

(a) The commission has no jurisdiction over an alleged viola-

tion:

(1) ifthe alleged violation is also a criminal offense, and if,
at the time the complaint is filed or at the time the commission would
vote to initiate a preliminary review of a matter, the allegation would be
barred from criminal prosecution by operation of the applicable statute
of limitations; or

(2) ifthe alleged violation is not also a criminal offense and
if the allegation is based on facts that occurred more than three years
before the date the complaint is filed or the date the commission would
vote to initiate a preliminary review of a matter.

(b) For purposes of this section, a complaint is not filed unless
it complies with the requirements of section 571.122 of the Govern-
ment Code.

§12.12. File Date for a Complaint.

The file date for a complaint is the date the complaint is received by
the commission.

§12.13.  Description of Violation.

(a) If a complaint does not include the specific rule or provi-
sion of law alleged to have been violated, the complaint must clearly
and concisely describe facts that, if true, would constitute a violation
of a law administered and enforced by the commission.

(b) A complaint that erroneously cites a specific rule or provi-
sion of law is nonetheless sufficient if the correct citation can reason-
ably be ascertained by the commission. When a complaint erroneously
cites a specific rule or provision of law, the commission shall cite the
correct rule or provision of law in the notice provided to the respon-
dent.

$12.14. Statement of Facts.

(a) The alleged facts must provide sufficient detail to reason-
ably place the respondent on notice of the law violated and of the man-
ner and means by which the violation allegedly occurred and to afford
the respondent a basis on which to prepare a response.

(b) The facts alleged may adopt by reference the content of
documents submitted with the complaint. However, the allegations

§12.15.  Commission Initiated Complaint.

(a) Commission staff may gather or present documents or evi-
dence, make recommendations, and otherwise communicate with com-
missioners in contemplation of, or in preparation for, a commission
initiated preliminary review. Commissioners may request documents,
evidence, or recommendations, and otherwise communicate with com-
mission staff in contemplation of, or in preparation for, a commission
initiated preliminary review.

(b) A preliminary review initiated by the commission under
section 571.124(b) of the Government Code is deemed to be a com-
plaint for purposes of all further proceedings under chapter 571 of the
Government Code and of this chapter.

(c) Documents or evidence gathered by the commission and
commission staff in contemplation of, or in preparation for, a com-
mission initiated preliminary review are related to the processing of a
preliminary review or motion for the purposes of sections 571.139 and
571.140 of the Government Code.

(d) Discussions between the commission and commission
staff regarding gathering documents or evidence in contemplation of,
or in preparation for, a commission initiated preliminary review are
related to the processing of a preliminary review or motion for the
purposes of sections 571.139 and 571.140 of the Government Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403323

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER C. INVESTIGATION AND
DISCOVERY
1 TAC §§12.21 - 12.26

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.21.

(a) The response required by section 571.1242 of the Govern-
ment Code must:

(1) be in writing;

(2) admit or deny the allegations set forth in the complaint;

Response to Notice of Complaint.

and

(3) be signed by the respondent.

(b) Ifarespondent does not submit a response within the time
period prescribed by section 571.1242 of the Government Code, the

must reasonably identify those portions of the document that are rel-

commission may issue an order imposing a civil penalty for failure to

evant to the alleged violation.

file a response.
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(c) If a respondent does not submit a response that satisfies

agreement, the matter shall be set for a preliminary review hearing at

the requirements of subsection (a) of this section, the commission may

the next commission meeting for which notice has not yet been posted.

issue an order imposing a penalty for failure to file a complete response.

If a respondent rejects a proposed agreement within 45 days before the

§12.22.

(a) A complainant or respondent must respond to written ques-
tions not later than 15 business days after receiving the written ques-
tions.

Written Questions.

(b) If the commission staff submits written questions to a
respondent, the 120-day deadline for the commission to propose an
agreement to the respondent or dismiss the complaint (provided in
section 571.1242(g) of the Government Code) is tolled beginning on
the date the commission sends the written questions and resets on the
date the commission receives the respondent's written response.

§12.23.  Production of Documents During Preliminary Review.

(a) Before applying for the commission to issue a subpoena
under §571.137(a-1) of the Government Code, commission staff must
send to the person from whom records are sought a written request for
the production or inspection of documents or other tangible things that:

(1) specifies the items to be produced or inspected, either
by individual item or by category, and describes with reasonable par-
ticularity each item and category; and

(2) provides a reasonable amount of time, but not less than
30 days, to comply with the request.

(b) The person from whom records are sought must produce
or allow the inspection of documents or other tangible things within
the person's possession, custody or control within the time provided in
the request, or submit in writing, as appropriate:

(1) objections to those records that are unreasonable, im-
proper, or unnecessary to investigate the complaint; or

(2) that, after a diligent search, no items have been identi-
fied that are responsive to the request.

(c) Commission staff shall provide to the commission any re-
sponse it receives to its request for production or inspection when ap-
plying for a subpoena under §571.137(a-1) of the Government Code.

(d) If the commission staff applies to the commission for the
issuance of a subpoena pursuant to section 571.137(a-1) of the Gov-
ernment Code, the 120-day deadline for the commission to propose an
agreement to the respondent or dismiss the complaint (provided in sec-
tion 571.1242(g) of the Government Code) is tolled beginning on the
date the staff applies to the commission for the subpoena and resets on
either:

(1) the date the commission rejects the staff's application
for a subpoena;

(2) the date the person to whom the subpoena is directed
complies with the subpoena; or

(3) the date the commissionreceives a final ruling on a per-
son's failure or refusal to comply with a subpoena that is reportedto a
district court pursuant to section 571.137(c) of the Government Code.

$12.24.  Proposed Settlement Before Preliminary Review Hearing.

If commission staff proposes to a respondent an agreement to settle a
complaint that would be effective upon approval by the commission
and the respondent, the 120-day deadline for the commission to pro-
pose an agreement to the respondent or dismiss the complaint (provided
in section 571.1242(g) of the Government Code) is met. If a respon-
dent approves a proposed agreement, commission staff must submit
the proposed agreement to the commission to seek final approval at the

date of a commission meeting, the matter shall be set for a preliminary
review hearing at the next commission meeting thereafter.

§12.25.  Subpoenas Issued by Commission.
(a) A subpoena issued under §571.137 of the Government
Code shall specify the date, time, place, and manner for execution of

the subpoena.

(b) A subpoena issued under section 571.137 of the Govern-
ment Code that requires a person to provide testimony shall be served
on that person at least 10 business days before the date the subpoena is
to be executed.

(c) A subpoena sought by commission staff under section
571.137(a) of the Government Code must be requested in writing
and may be approved and issued by the unanimous agreement of
the chair and vice chair. If either the chair or vice chair does not
approve the request, then staff may seek approval through a vote of
the commission, in which case the subpoena will be issued upon the
affirmative vote of five commissioners.

$12.26.  Subpoenas Issued by Counsel for the Respondent.

(a) This section applies only to subpoenas issued by a respon-
dent's counsel under section 571.125(f) (concerning the issuance of a
subpoena for a witness in a preliminary review hearing) or 571.130(f)
(concerning the issuance of a subpoena for a witness in a formal hear-
ing) of the Government Code.

(b) A subpoena must be issued in the name of "The State of
Texas" and must:

(1) state the sworn complaint numbers for the sworn com-
plaints at issue in the hearing at which the witness is summoned to

appear;

(2) state that the subpoena pertains to a sworn complaint
proceeding before the Texas Ethics Commission;

(3) state the date on which the subpoena is issued;

(4) identify the person to whom the subpoena is directed;

(5) state the time and place of the preliminary review hear-
ing or formal hearing at which the subpoena directs the person to ap-

pear;

(6) identify the respondent at whose instance the subpoena
is issued and the respondent's attorney of record,

(7) specify with reasonable particularity any documents
with which the person to whom the subpoena is directed shall appear;

(8) state the text of §12.31(i) of this chapter (relating to
Purpose and Effect of Motions); and

(9) be signed by the attorney issuing the subpoena.

(c) A subpoena must command the person to whom it is di-
rected to appear and give testimony at:

(1) apreliminary review hearing; or

(2) a formal hearing.

(d) A subpoena may only direct a person to appear, with or
without documents, and give testimony at a preliminary review hearing
or formal hearing before the commission.

(e) A subpoena may be issued only by the counsel of record for
a respondent in a sworn complaint proceeding before the commission

next scheduled commission meeting. If'a respondent rejects a proposed

against that respondent.
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(f) _Service.

(1) Manner of service. A subpoena may be served at any
place within the State of Texas by any sheriff or constable of the State
of Texas, or any person who is not a party and is 18 years of age or
older. A subpoena must be served by delivering a copy to the witness

mal hearing may object to giving testimony or producing documents
at the time and place specified for the hearing, rather than under para-
graph (4) of this subsection.

(6) A party's appearance with a document in response to
a subpoena directing the party to appear with the document authenti-

and tendering to that person any fees required by law. If the witness is a

cates the document for use against that party in any proceeding before

party and is represented by an attorney of record in the sworn complaint

the commission unless the party appearing with the document objects

proceeding, the subpoena may be served on the witness's attorney of

to the authenticity of the document, or any part of it, at the time of the

record.

(2) Deadline for service. A subpoena must be served upon
the person required to appear at least 21 days before the preliminary
review hearing or formal hearing at which the person is required to ap-
pear. The subpoena and proof of service must be filed with the commis-
sion within three days of its service on the person required to appear.

(3) Proof of service. Proof of service must be made by

party's appearance, stating the specific basis for objection. An objec-
tion must have a good faith factual and legal basis. An objection made
to the authenticity of only part of a document does not affect the au-
thenticity of the remainder. If objection is made, the party attempting
to use the document should be given a reasonable opportunity to es-
tablish its authenticity. The requirement that the commission provide
a reasonable opportunity to establish the document's authenticity may
be satisfied by the opportunity to present a witness to authenticate the

filing either:

(A) the witness's signed written memorandum attached
to the subpoena showing that the witness accepted the subpoena; or

document at a subsequent hearing before the commission.

(h) A counsel for a respondent issuing a subpoena must take
reasonable steps to avoid imposing undue burden or expense on the per-

(B) astatement by the person who made the service stat-
ing the date, time, and manner of service, and the name of the person
served.

(g) Response.

(1) Except as provided in this subsection, a person served
with a subpoena must comply with the command stated therein unless
discharged by the commission or by the party summoning such witness.
A person commanded to appear and give testimony must remain at the
place of hearing from day to day until discharged by the commission
or the party summoning the witness.

(2) If a subpoena commanding testimony is directed to a
corporation, partnership, association, governmental agency, or other
organization, and the matters on which examination is requested are
described with reasonable particularity, the organization must desig-
nate one or more persons to testify on its behalf as to matters known or
reasonably available to the organization.

(3) A person commanded to appear with documents must
produce the documents as they are kept in the usual course of business
or must organize and label them to correspond with the categories in
the demand.

(4) A person commanded to appear at a hearing must file
any motion to quash the subpoena or objection to a requirement to ap-
pear with certain documents with the commission no later than the 14th
day before the hearing at which the person is directed to appear. Com-
mission staff may move to quash a subpoena or object to appearance
with certain documents in the same manner as the person commanded
to appear by the subpoena. The filer of a motion to quash or objection to
a requirement to appear with certain documents must serve the motion
or objection on the proponent of the subpoena in person, by mail, by
commercial delivery service, by fax, by email, or by other such manner
as the presiding officer of the commission may direct, no later than the
deadline for filing the motion to quash or objection to appearance with
documents with the commission. After affording commission staff and

son served. In ruling on a motion to quash or objection to appearance
with documents, the presiding officer must provide a person served
with a subpoena an adequate time for compliance, protection from dis-
closure of privileged material or information, and protection from un-
due burden or expense. The presiding officer may impose reasonable
conditions on compliance with a subpoena, including compensating the
witness for undue hardship.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403324

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800
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SUBCHAPTER D. PLEADINGS AND
MOTIONS

DIVISION 1. GENERAL RULES

1 TAC §§12.31 - 12.39

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.31.  Purpose and Effect of Motions.

the person commanded to appear an opportunity to move to quash the

To make a request, including to obtain a ruling, order, or any other pro-

subpoena or object to appearance with certain documents, and afford-

cedural relief, a party shall file a written motion. The motion shall de-

ing the proponent of the subpoena an opportunity to respond to the

scribe specifically the action requested and the basis for the requested

motion to quash or objection to appearance with documents, the com-

action. Unless otherwise specified in this chapter, a motion is not

mission's presiding officer shall rule on a motion to quash or objection

granted until it has been ruled on by the executive director, the pre-

to appearance with documents.

(5) A person commanded to attend and give testimony, or
to produce documents or things, at a preliminary review hearing or for-

siding officer, or by vote of the commission, as applicable, even if the
motion is uncontested or agreed.

§12.32.  Required Form of Motions.
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Written requests for commission action shall be typewritten or printed

§12.35.  Method of Filing.

legibly on 8-1/2 x 11-inch paper and timely filed with the commission.
Photocopies are acceptable if copies are clear and legible. All filings
shall contain or be accompanied by the following:

(1) the name of the party seeking action;

(2) the sworn complaint number;

(3) the parties to the case and their status as commission
staff or respondent;
(4) aconcise statement of the type of relief, action, or order

desired and identification of the specific reasons for and facts to support
the action requested;

(5) the signature of the submitting party or the party's au-
thorized representative;

(6) aproposed order sought by the moving party; and

(7) areference in the motion's title to a request for a hearing
on the motion if the moving party seeks a hearing.

§12.33.

Certificate of Conference.

Except as provided in this chapter or unless otherwise ordered by the
presiding officer, all motions shall include a certificate of conference
that complies substantially with one of the following examples:

(1) Example one: "Certificate of Conference: I certify that
I conferred with {name of other party or other party's authorized rep-
resentative} on {date} about this motion. {Succinct statement of other
party's position on the action sought and/or a statement that the parties
negotiated in good faith but were unable to resolve their dispute before
submitting it to the commission for resolution.} Signature."; or;

(2) Example two: "Certificate of Conference: I certify that
I made reasonable but unsuccessful attempts to confer with {name
of other party or other party's authorized representative} on {date or
dates} about this motion. {Succinctly describe these attempts.} Signa-
ture."

$§12.34.  Motion Deadlines.

(a) The following deadlines apply to motions in which a hear-
ing is either sought by a party or scheduled by the presiding officer:

(1) motions must be filed with the commission no later than
30 days before the date of the hearing;

(2) responses to motions must be filed with the commission
no later than 14 days before the date of the hearing; and

(3) replies to responses must be filed with the commission
no later than 7 days before the date of the hearing.

(b) A scheduling order containing the deadlines under this sec-
tion shall be included with the notice required by section 571.126 of the
Government Code. The presiding officer may amend a scheduling or-
der upon the request of a party for good cause shown. A decision by
the presiding officer to amend a scheduling order or to deny a motion,
response, or evidence shall be issued to the parties to a hearing within
5 business days after the decision is made.

(c) Except as otherwise provided in this chapter or as ordered
or allowed by the commission, responses to motions shall be in writing
and filed by the applicable deadline. However, if the presiding officer
finds good cause has been shown, responses to written motions may be
presented orally at hearing.

(d) The presiding officer may deny a party's motions, re-
sponses, or replies or deny a party's evidence from being admitted into
the record of the hearing if the party fails to timely file.

(a) Motions, responses, and other documents in a sworn com-
plaint proceeding must be filed with the commission by emailing it to
sworncomplaints@ethics.state.tx.us and including the following infor-
mation in the subject line:

(1) the sworn complaint number; and

(2) the title of the document.

(b) The time and date of filing is the electronic time stamp
affixed by the commissions email system. Documents received when
the commission is closed shall be deemed filed the next business day.

§12.36.  Service of Documents.

(a) On the same date a document is filed with the commission,
a copy shall also be sent to each party or the party's authorized repre-
sentative by hand-delivery; by regular, certified, or registered mail; or
by email, upon agreement of the parties.

(b) A person filing a document shall include a certificate of
service that certifies compliance with this section.

(1) A certificate of service shall be sufficient if it substan-
tially complies with the following example: "Certificate of Service: 1
certify that on {date}, a true and correct copy of this {name of docu-
ment} has been sent to {name of opposing party or authorized repre-
sentative for the opposing party} by {specify method of delivery, e.g.,
email, regular mail, fax, certified mail.} {Signature}"

(2) Ifafiling does not certify service, the commission may:

(A) return the filing;

(B) send a notice of noncompliance to all parties, stat-
ing the filing will not be considered until all parties have been served,
or

(C) send a copy of the filing to all parties.

(c) The following rebuttable presumptions shall apply regard-
ing a party's receipt of documents served by another party:

(1) If a document was hand-delivered to a party, the com-
mission shall presume that the document was received on the date of
filing at the commission.

(2) If a document was served by courier-receipted
overnight delivery, the commission shall presume that the document
was received no later than the next business day after filing at the

(3) If a document was served by regular, certified, or reg-
istered mail, or non-overnight courier-receipted delivery, the commis-
sion shall presume that it was received no later than three days after
mailing.

(4) If a document was served by fax or email before 5:00
p.m. on a business day, the commission shall presume that the docu-
ment was received on that day; otherwise, the commission shall pre-
sume that the document was received on the next business day.

(d) The sender has the burden of proving date and time of ser-
vice.

§12.37.  Non-conforming Documents.

When a filed document fails to conform to the requirements of this
subchapter, the executive director may either:

(1) reject the filing, identify the errors to be corrected and
state a deadline for correction; or

(2) accept the filing.
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§12.38.  Amended and Supplemental Filings.
A party may amend or supplement its pleadings as follows:

(1) Ifanotice of a hearing or other documents provided to
the complainant or respondent under section 571.126(b)(2) of the Gov-
ernment Code contain a material defect, the commission may correct
the notice or other document and deliver it to the complainant and re-
spondent as soon as practicable and in the same manner as the original
notice. If the respondent does not receive the correction at least 10
days before the date of the hearing, the presiding officer may by order
reschedule the hearing. The executive director shall notify the parties
and the complainant of the date, time, and place of the hearing as soon

as practicable.

(2) Asto all other matters, an amendment or supplementa-
tion that includes information material to the substance of a hearing,
requests for relief, changes to the scope of a hearing, or other matters
that unfairly surprise other parties may not be filed later than seven days
before the date of the hearing, except by agreement of all parties or by
permission of the presiding officer.

§12.39.  Application of this Subchapter.

If there is a conflict between this section and a requirement found in
another section relating to a specific type of motion, the more specific

provision applies.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403325

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800
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DIVISION 2. TYPES OF MOTIONS
1 TAC §§12.41 - 12.45

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.
$12.41.  Motion to Extend Time.

(a) The executive director may extend a deadline pursuant to
§571.136 of the Government Code.

(b) A request for more time to file a document or respond to
discovery shall include:

(1) a statement of the number of extension requests previ-
ously sought in the case by the movant;

(2) the specific reason for the request; and

(3) a proposed date for the deadline the movant seeks to

extend.

(¢) Motions to extend time shall be filed no later than five days

good cause has been demonstrated, the executive director may consider
a motion filed after that time.

(d) Unless otherwise ordered by the executive director, re-
sponses to motions for extension of a deadline are due three days after
receipt of the motion.

(e) A motion for continuance or extension of time is not
granted until it has been ruled on by the executive director, even if the
motion is uncontested or agreed.

§12.42.  Motion for Continuance.
(a) The presiding officer may postpone or delay a hearing.

(b) A request to postpone or delay a hearing shall include:

(1) a statement of the number of motions for continuance
previously filed in the case by the movant;

(2) the specific reason for the request; and

(3) whether the movant is available if the hearing or pre-
hearing conference is continued to the next tentatively scheduled com-

mission meeting.

(c) Motions for continuance shall be filed no later than five
days before the date of the proceeding or shall state good cause for pre-
senting the motion after that time. If the presiding officer finds good
cause has been demonstrated, the presiding officer may consider a mo-
tion filed after that time.

(d) Responses to motions for continuance shall be in writing,
except a response to a motion for continuance made on the date of the
proceeding may be presented orally at the proceeding. Unless other-
wise ordered or allowed by the presiding officer, responses to motions
for continuance shall be made by the earlier of:

(1) three days after receipt of the motion; or

(2) the date and time of the proceeding.

(e) A motion for continuance is not granted until it has been
ruled on by the presiding officer, even if the motion is uncontested or

agreed.

§12.43.  Motion to Dismiss.

(a) A party may move to dismiss a complaint in whole or in
part on the grounds that an alleged violation has no basis in law or
fact. An alleged violation has no basis in law if the allegations, if taken
as true, together with inferences reasonably drawn from them do not
constitute a violation of a rule adopted by or a law administered and
enforced by the commission. An alleged violation has not basis in fact
if no reasonable person could believe the facts alleged.

(b) A motion to dismiss must identify each alleged violation to
which it is addressed, and must state specifically the reasons the alleged
violation has no basis in law, no basis in fact, or both.

(¢) The commission may, but is not required to, conduct an oral
hearing on the motion to dismiss. The commission may not consider
evidence in ruling on the motion and must decide the motion based
solely on the facts alleged in the complaint, together with any complaint
exhibits permitted by commission rule or statute.

§12.44.  Motion for Summary Disposition.

(a) Summary disposition shall be granted on all or part of a
complaint's allegations if the allegations, the motion for summary dis-
position, and the summary disposition evidence show that there is no
genuine issue as to any material fact and that the moving party is en-
titled to a decision in its favor as a matter of law on all or some of the

before the date of the deadline at issue or shall state good cause for

issues expressly set out in the motion. Summary disposition is not per-

presenting the motion after that time. If the executive director finds

mitted based on the ground that there is no evidence of one or more
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essential elements of a claim or defense on which the opposing party
would have the burden of proof at the formal hearing.

(b) Unless otherwise ordered by the presiding officer:

(1) A party must file a motion for summary disposition at
least 45 days before a scheduled hearing on the merits.

(2) The response and opposing summary disposition evi-

(2) The affirmative vote of six commissioners is necessary
to grant summary disposition finding a violation by a preponderance of
the evidence.

(3) If summary disposition is granted on all contested is-
sues in a case, the record shall close on the date ordered by the presid-
ing officer or on the later of the filing of the last summary disposition
arguments or evidence, the date the summary disposition response was

dence shall be filed no later than 15 days after the filing of the motion.

due, or the date a hearing was held on the motion. The commission

(¢) A motion for summary disposition shall include the con-
tents listed below. A motion may be denied for failure to comply with

these requirements.

(1) The motion shall state the specific issues upon which
summary disposition is sought and the specific grounds justifying sum-

mary disposition.

(2) The motion shall also separately state all material facts
upon which the motion is based. Each material fact stated shall be
followed by a clear and specific reference to the supporting summary
disposition evidence.

(3) The first page of the motion shall contain the following
statement in at least 12-point, bold-face type: "Notice to parties: This
motion requests the commission to decide some or all of the issues in

shall issue a final decision and written report, including a statement of
reasons, findings of fact, and conclusions of law in support of the sum-
mary disposition rendered.

(4) If summary disposition is granted on some but not all of
the contested issues in a case, the commission shall not take evidence or
hear further argument upon the issues for which summary disposition
has been granted. The commission shall issue an order:

(A) specifying the facts about which there is no genuine

issue;

(B) specifying the issues for which summary disposi-
tion has been granted; and

(C) directing further proceedings as necessary. If an ev-
identiary hearing is held on the remaining issues, the facts and issues

this case without holding an evidentiary hearing on the merits. You

resolved by summary disposition shall be deemed established, and the

have 15 days after the filing of the motion to file a response. If you

hearing shall be conducted accordingly. After the evidentiary hearing

do not file a response, this case may be decided against you without an

is concluded, the commission shall include in the final decision a state-

evidentiary hearing on the merits."

(d) Responses to motions.

(1) A party may file a response and summary disposition
evidence to oppose a motion for summary disposition.

(2) The response shall include all arguments against the
motion for summary disposition, any objections to the form of the mo-
tion, and any objections to the summary disposition evidence offered
in support of the motion.

() Summary disposition evidence.

(1) Summary disposition evidence may include deposition
transcripts; interrogatory answers and other discovery responses;
pleadings; admissions; affidavits; materials obtained by discovery;
matters officially noticed; stipulations; authenticated or certified pub-
lic, business, or medical records; and other admissible evidence. No
oral testimony shall be received at a hearing on a motion for summary

disposition.

(2) Summary disposition may be based on uncontroverted
written testimonial evidence of an interested witness, or of an expert
witness as to subject matter concerning which the presiding officer
must be guided solely by the opinion testimony of experts, if the ev-
idence is clear, positive and direct, otherwise credible and free from
contradictions and inconsistencies, and could have been readily con-
troverted.

(3) All summary disposition evidence offered in support of
or in opposition to a motion for summary disposition shall be filed with
the motion or response. Copies of relevant portions of materials ob-
tained by discovery that are relied upon to support or oppose a motion
for summary disposition shall be included in the summary disposition
evidence.

(f) Proceedings on motions.

(1) The presiding officer may order a hearing on a motion
for summary disposition and the commission may rule on the motion

without a hearing.

ment of reasons, findings of fact, and conclusions of law in support of
the partial summary disposition rendered.

§12.45.  Motion for Sanctions.

(a) The commission has the authority to impose appropriate
sanctions against a party or its representative for:

(1) filing a motion or pleading that is deemed by the com-
mission to be groundless and brought:

(A) in bad faith;

(B) _for the purpose of harassment; or

(C) for any other improper purpose, such as to cause
unnecessary delay or needless increase in the cost of the proceeding;

(2) abuse of the discovery process in seeking, making, or
resisting discovery;

(3) failure to comply with a commission order; or

(4) violating §12.51 of'this chapter (relating to Conduct and
Decorum).

(b) By record vote of at least six commissioners, the commis-
sion may issue an order imposing sanctions when justified by party or
representative behavior described in subsection (a) of this section and
after notice and opportunity for hearing. Sanctions may include:

(1) disallowing or limiting further discovery by the offend-
ing party;

(2) charging all or part of the expenses of discovery against
the offending party or its representatives;

(3) deeming designated facts be admitted for purposes of
the proceeding;
(4) refusing to allow the offending party to support or op-

pose a claim or defense or prohibiting the party from introducing des-
ignated matters into the record;
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(5) disallowing in whole or in part requests for relief by the

Appeals and the Texas Disciplinary Rules of Professional Conduct pro-

offending party and excluding evidence in support of those requests;

mulgated by the Supreme Court of Texas.

and

(6) striking motions or testimony in whole or in part.

(¢) Indeciding if a complaint is frivolous, the commission will
be guided by the Texas Rules of Civil Procedure, Rule 13, and inter-

(b) Attorneys should advise their clients and witnesses of the
applicable rules of conduct and decorum.

(c) All objections, arguments, and other comments by parties
shall be directed to the commission and not to an opposing party.

pretations of that rule, and may also consider:

(1) the timing of the complaint with respect to when the

(d) While a party is addressing the commission or questioning
a witness, any other party shall not interrupt for any purpose except to

facts supporting the alleged violation became known or should have

make a valid objection.

become known to the complainant, and with respect to the date of any
pending election in which the respondent is a candidate or is involved
with a candidacy, if any;

(2) the nature and type of any publicity surrounding the fil-
ing of the complaint, and the degree of participation by the complainant
in publicizing the fact that a complaint was filed with the commission;

(3) the existence and nature of any relationship between the
respondent and the complainant before the complaint was filed;

(4) if respondent is a candidate for election to office, the
existence and nature of any relationship between the complainant and

(e) Parties shall not approach the dais without leave of the pre-
siding officer and must not lean on the dais.

(f) _Parties shall remain seated at the counsel table at all times
except:

(1) when addressing the commission; and

(2) whenever it may be proper to handle documents, ex-
hibits, or other evidence.

(g) Parties must question witnesses and deliver arguments to
the commission while seated at the counsel table or standing at the

any candidate or group opposing the respondent;

(5) any evidence that the complainant knew or reasonably
should have known that the allegations in the complaint were ground-
less; and

(6) any evidence of the complainant's motives in filing the
complaint.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403326

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢
SUBCHAPTER E. HEARINGS
DIVISION 1. GENERAL RULES

1 TAC §§12.51 - 12.53

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.51.  Conduct and Decorum.

(a) Parties, representatives, and other participants at a hearing
shall conduct themselves with dignity, show courtesy and respect for
one another and for the commission, and follow any additional guide-
lines of decorum prescribed by the presiding officer, including adher-
ence to the amount of time allotted for the hearing. Attorneys shall
adhere to the standards of conduct in the Texas Lawyer's Creed pro-
mulgated by the Supreme Court of Texas and the Court of Criminal

lectern. If a party seeks to question or argue from another location,
leave of the presiding officer must be requested and granted.

(h) Parties must request leave of the presiding officer to con-
duct a demonstration.

(1) The presiding officer may take appropriate action to main-
tain and enforce proper conduct and decorum, including:

(1) issuing a warning;

(2) sanctioning a party pursuant to §12.33 of this chapter
(relating to Certificate of Conference);

(3) excluding persons from the proceeding;

(4) recessing the proceeding; and

(5) clearing the hearing room of persons causing a disrup-

tion.

§12.52.  Private Deliberations.

As provided by section 571.139 of the Government Code, the com-
mission may deliberate in private regarding the resolution of a sworn
complaint or motion, including a dismissal of a complaint, a determi-
nation of whether a violation within the jurisdiction of the commission
has occurred, and an appropriate penalty upon a finding of a violation.
As provided by section 2001.061 of the Government Code, the presid-
ing officer may permit the executive director, general counsel, or other
employee of the commission who has not participated in a hearing in
the complaint for the purpose of using the special skills or knowledge
of the agency and its staff in evaluating the evidence.

§12.53.  Record of Rulings.

Rulings not made orally at a recorded hearing shall be in writing and
issued to all parties of record.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.
TRD-202403327
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James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 2. POWERS OF THE PRESIDING
OFFICER
1 TAC §§12.61 - 12.66

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.61. Selection and Delegation of Presiding Officer.

(a) Except as otherwise provided in subsection (b), the com-
mission's chair shall serve as the presiding officer for all hearings.

(b) The chair may appoint another commissioner to preside
over a hearing held by the commission.

§12.62. Set Hearings.

The presiding officer may order that one or more hearings be held to
address any matters pending in a sworn complaint proceeding, includ-
ing motions to dismiss, motions for discovery or subpoenas, motions
for sanctions, or any other matters related to the proceeding. The com-
mission shall provide such an order to the parties and the complainant
within five business days after the decision is made. The order shall
include the date, time, and place of the hearing and a list of the matters
to be addressed at the hearing.

§12.63.

Consolidate or Sever Matters for Hearing.

(a) The presiding officer may order that cases be consolidated

§12.65.  Rule on Evidentiary Matters.

The presiding officer shall have the power to rule on admissibility and
other questions of evidence.

$12.66. Sign Orders and Subpoenas.

The presiding officer may sign previously approved subpoenas and or-
ders.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403328

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 3. PRELIMINARY REVIEW

HEARINGS
1 TAC §12.71, §12.72

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.71.  Notice of Preliminary Review Hearing.

(a) Commission staff shall provide notice of a preliminary re-
view hearing to a respondent and complainant at least 30 days before
the date of the hearing and must include:

or joined for hearing if there are common issues of law or fact and con-
solidation or joint hearing will promote the fair and efficient handling
of the matters.

(b) The presiding officer may order severance of issues if sep-
arate hearings on the issues will promote the fair and efficient handling
of the matters.

§12.64. Conduct Hearings.

The presiding officer shall have the authority and duty to conduct a full,
fair, and efficient hearing, including the power to:

(1) administer oaths;

(2) take testimony, including the power to question wit-
nesses and to request the presence of a witness from a state agency;

(3) require the prefiling of exhibits and testimony;

(4) exclude irrelevant, immaterial, or unduly repetitious

(1) the date, time, place, and nature of the hearing;

(2) astatement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) areference to the particular sections of the statutes and
rules involved; and

(4) a short and plain statement of the factual matters as-

serted.

(b) Commission staff shall provide to a respondent at least 10
days before the date of the hearing:

(1) alist of proposed witnesses to be called at the hearing
and a brief statement as to the nature of the testimony expected to be
given by each witness to be called at the hearing; and

(2) copies of all documents expected to be used or intro-
duced as exhibits at the hearing.

testimony;

(5) reasonably limit the time for presentations of evidence

(c) The respondent shall provide to commission staff the con-
tents described by subsections (b)(1) and (b)(2) of this section at least

or argument;

(6) reopen the record when justice requires, if the commis-
sion has not issued a final order; and

(7) take other steps conducive to a fair and efficient formal

5 days before the date of the hearing. If a respondent or commission
staff fail to comply with this section, the commission may reschedule
the hearing or proceed with the hearing and exclude at the hearing ev-
idence, documents, and testimony provided by the respondent or com-
mission staff, as applicable, but such failure may be excused upon a

hearing.

showing of good cause.
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§12.72.  Preliminary Review Hearing.

(a) Commission staff and the respondent may present any rel-
evant evidence at a preliminary review hearing, including examination
and cross-examination of witnesses.

(b) Commission staff and the respondent may present an open-
ing and closing statement at a preliminary review hearing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403329

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 4.  FORMAL HEARINGS
1 TAC §§12.81 - 12.86

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.81.  Order of Formal Hearing.

As soon as practicable after the commission orders a formal hearing,
the executive director shall provide to the parties to the complaint, and
to the complainant, a copy of the commission's decision to order the
hearing. The decision shall include the date, time, and place of the
hearing and be signed by the presiding officer.

$§12.82.  Notice of Formal Hearing.

(a) Commission staff shall provide notice of a formal hearing
to a respondent and complainant at least 60 days before the date of
the hearing and must include, in addition to the contents required by
section 571.126(b) of the Government Code:

(1) the date, time, place, and nature of the hearing;

(2) astatement of the legal authority and jurisdiction under

(1) alist of proposed witnesses to be called at the hearing
and a brief statement as to the nature of the testimony expected to be
given by each witness to be called at the hearing; and

(2) copies of all documents expected to be used or intro-
duced as exhibits at the hearing.

(d) Ifarespondent or commission staff fail to comply with this
section, the commission may reschedule the hearing or proceed with
the hearing and exclude at the hearing evidence, documents, and testi-
mony provided by the respondent or commission staff, as applicable,
but such failure may be excused upon a showing of good cause.

§12.83.  Formal Hearing: Venue.

When the commission orders a formal hearing the commission shall
decide whether the formal hearing will be held before the commission
or before the State Office of Administrative Hearings.

§12.84.  Presentation of Evidence.

(a) After the resolution of all prehearing matters, each party
shall make its presentation during the formal hearing. Commission
staff shall make the first opening statement. The respondent or respon-
dent's authorized representative shall then make an opening statement,
should the respondent wish to do so at that time. The respondent may
reserve the opening statement until the presentation of the respondent's
case.

(b) Following opening statements, commission staff may
present evidence in its case. At the conclusion of the presentation
of the evidence, commission staff may rest. The respondent or the
respondent's authorized representative may then make an opening
statement, or, if an opening statement has already been made, present
evidence in its defense of the allegations raised in the notice of formal
hearing. At the conclusion of the presentation of evidence by the
respondent, the respondent may rest.

(c) After both parties have rested their case, commission staff
shall make a closing argument. The respondent may then make a clos-
ing argument. Commission staff may then make a reply.

(d) Unless otherwise ordered by the presiding officer, after
closing arguments, evidence will be closed and the case will be turned
over to the members of the commission for deliberation and decision.

§12.85. Rules of Evidence.

(a) The Texas Rules of Evidence as applied in a nonjury civil
case in district court govern a formal hearing only to the extent consis-
tent with Chapter 571 of the Government Code.

(b) Evidence may be admitted if it meets the standards set out
in section 2001.081 of the Government Code.

which the hearing is to be held;

(3) areference to the particular sections of the statutes and
rules involved; and

(4) a short and plain statement of the factual matters as-

serted.

(b) Commission staff shall file and provide to a respondent and

§12.86.  Numbering of Exhibits.
(a) Each exhibit to be offered shall first be numbered by the
offering party.

(b) Copies of the original exhibit shall be furnished by the
party offering the exhibit to the commission and to each party present
at the hearing unless otherwise ordered by the presiding officer.

complainant at least 30 days before the date of the hearing:

(1) alist of proposed witnesses to be called at the hearing

(c) An exhibit excluded from evidence will be considered
withdrawn by the offering party and will be returned to the party.

and a brief statement as to the nature of the testimony expected to be
given by each witness to be called at the hearing; and

(2) copies of all documents expected to be used or intro-

(d) Pre-numbered exhibits may be filed with the commission
prior to the formal hearing. Pre-numbered exhibits that are not offered
and admitted at the hearing will be deemed withdrawn.

duced as exhibits at the hearing.

(c) The respondent shall file and provide to commission staff
at least 14 days before the date of the hearing:

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403330

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER F. RESOLUTIONS
1 TAC §§12.91 - 12.94

The new rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed rules affect Subchapter E of Chapter 571 of the
Government Code.

§12.91.  Agreed Resolutions.

(a) Upon the affirmative vote of six commissioners, the com-
mission may enter into an agreed resolution with a respondent to settle
a complaint filed against the respondent, including an assurance of vol-
untary compliance, a notice of reporting error, or an agreed order.

(b) An assurance of voluntary compliance:

(1) resolves a sworn complaint:

(A) with no determination that a violation within the ju-
risdiction of the commission has occurred, if entered into before a pre-
liminary review hearing is completed; or

(B) with a determination that all violations within the
jurisdiction of the commission, when viewed as a whole in considera-
tion of any mitigating action taken by the respondent, are technical or

(4) Failure to file a timely campaign finance report or cam-
paign treasurer appointment if the alleged violations do not materially
affect disclosure;

(5) Failure to timely respond to a sworn complaint if the
respondent shows good cause for the late response.

(c) During the review of a sworn complaint under Chapter 571,
Subchapter E of the Government Code, if the executive director deter-
mines that all of the alleged violations in the sworn complaint are tech-
nical or de minimis, the executive director may enter into an assurance
of voluntary compliance with the respondent. Before entering into an
assurance of voluntary compliance, the executive director may require
a respondent to correct the violations.

§12.93.  Default Proceedings.

(a) Ifarespondent fails to respond to a complaint by the dead-
line set by Section 571.1242 or fails to appear for a formal hearing, the
commission may, upon notice and hearing, proceed on a default basis.

(b) A default proceeding under this section requires adequate
proof of the following:

(1) the notice of hearing to the respondent stated that the
allegations listed in the notice could be deemed admitted and that the
relief sought in the notice of hearing might be granted by default against
the party that fails to appear at the hearing;

(2) the notice of hearing satisfies the requirements of sec-
tions 2001.051 and 2001.052 of the Government Code; and

(3) the notice of hearing was:

(A) received by the defaulting party; or

(B) sent by regular mail or by certified mail, restricted
delivery, return receipt requested, to the party's last known address as
shown by the commission's records.

(c) In the absence of adequate proof to support a default, the
presiding officer shall continue the hearing and direct commission staff

de minimis; and

(2) may include a civil penalty.

(c) A notice of reporting error resolves a complaint with a de-
termination that all violations within the jurisdiction of the commission
are reporting errors that do not materially defeat the purpose of disclo-
sure and may include a civil penalty in the form of an assessment fee.

to provide adequate notice of hearing. If adequate notice is unable to
be provided, the commission may dismiss the complaint.

(d) Upon receiving the required showing of proof to support a
default, the commission may by vote deem admitted the allegations in
the notice of hearing and issue a default decision.

§12.94. Final Orders after Formal Hearings.

(d) An agreed order resolves a sworn complaint with a deter-
mination that one or more violations within the jurisdiction of the com-
mission occurred and may include a civil penalty.

§12.92.  Resolution of Technical or De Minimis Allegations.

(a) Technical, clerical, or de minimis violations for purposes

(a) The commission should issue a final order within 60 days
after the conclusion of a formal hearing.

(b) The executive director shall dismiss a complaint if the
commission fails to adopt a motion under section 571.132 of the Gov-
ernment Code. The dismissal shall state the complaint was dismissed
because there were insufficient commission votes to find that there

of §§571.0631 and 571.140 of the Government Code means any viola-

was or was not a violation of law.

tion of law under the TEC's jurisdiction that neither materially affects
disclosure nor undermines public trust in government.

(b) Examples of technical, clerical, or de minimis violations
include:

(1) Typographical or incomplete information on a cam-
paign finance report that is not misleading and does not materially
affect disclosure;

(2) Failure to include a disclosure statement or a highway
right-of-way notice on political advertising;

(3) Failure of a non-incumbent to use the word "for" in a
campaign communication that is not otherwise misleading;

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403331

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800
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CHAPTER 12.  SWORN COMPLAINTS

The Texas Ethics Commission (the TEC) proposes the repeal of
all existing rules in Texas Ethics Commission Chapter 12.

Specifically, the Commission proposes the repeal of all rules
in Subchapter A of Chapter 12 (relating to General Provision
and Procedures), including §12.5, regarding Deadline for Filing
a Complaint, §12.6 regarding File Date for Purposes of Com-
mission Response Deadline, §12.7 regarding Confidentiality,
§12.9 regarding Compliance with Open Meetings Law and
Open Records Law, §12.11 regarding Delegation to Executive
Director, §12.13 regarding Representation by Counsel, §12.15
regarding Appearance of Complainant at Hearing, §12.19 re-
garding Agreements to be in Writing, §12.21 regarding Notice,
§12.23 regarding Hearing in Respondent's Absence, §12.25
regarding Waiver of Hearing, §12.27 regarding Deadline Ex-
tension, §12.28 regarding Production of Documents During
Preliminary Review, §12.29 regarding Subpoenas Issued by
Commission, §12.30 regarding Subpoenas Issued by Counsel
for the Respondent, §12.31 regarding Conduct and Decorum,
§12.33 regarding Sanctioning Authority, §12.34 regarding
Agreed Orders, §12.35 regarding Frivolous Complaint, and
§12.36 regarding Assessment of Civil Penalty.

The TEC also proposes the repeal of all rules in Subchapter B of
Chapter 12 (relating to Filing and Initial Processing of a Com-
plaint), including §12.51 regarding Non-Complying Complaint,
§12.52 regarding Response to Notice of Complaint, §12.53 re-
garding Commission Initiated Complaint, §12.59 regarding De-
scription of Violation, §12.61 regarding Statement of Facts, and
§12.67 regarding Copies and Documents Provided by the Com-
mission.

The TEC also proposes the repeal of all rules in Subchapter C
of Chapter 12 (relating to Investigation and Preliminary Review),
including §12.81 regarding Technical, Clerical, or De Minimis Vi-
olations, and §12.83 regarding Preliminary Review.

The TEC also proposes the repeal of all rules in Subchapter
D of Chapter 12 (relating to Preliminary Review Hearing), in-
cluding §12.84 regarding Notice of Preliminary Review Hearing,
§12.85 regarding Preliminary Review Hearing, §12.86 regard-
ing Motions for Continuance, and §12.87 regarding Resolution
of Preliminary Review Hearing.

The TEC also proposes the repeal of all rules in Division 1 of
Subchapter E of Chapter 12 (relating to Formal Hearing: General
Procedures), including §12.101 regarding Application and Con-
struction, §12.102 regarding Order of Formal Hearing, §12.103
regarding Notice of Formal Hearing, §12.117 regarding Formal
Hearing: Venue, and §12.119 regarding Resolution after a For-
mal Hearing.

The TEC also proposes the repeal of all rules in Division 2
of Subchapter E of Chapter 12 (relating to Formal Hearing:
Scheduling, Filing, and Service), including §12.121 regarding
Prehearing Conferences, §12.123 regarding Scheduling Orders,
§12.125 regarding Filing of Documents, and §12.127 regarding
Service of Documents.

The TEC also proposes the repeal of all rules in Division 3 of
Subchapter E of Chapter 12 (relating to Formal Hearing: Pow-
ers and Duties of Commission and Presiding Officer), including
§12.131 regarding Powers and Duties of the Presiding Officer,
and §12.133 regarding Orders From the Commission.

The TEC also proposes the repeal of all rules in Division 5
of Subchapter E of Chapter 12 (relating to Formal Hearing:

Pleadings and Motions), including §12.151 regarding Required
Form of Pleadings, §12.153 regarding Motions, Generally, and
§12.155 regarding Motions for Continuance and to Extend Time.

The TEC also proposes the repeal of all rules in Division 6 of
Subchapter E of Chapter 12 (relating to Formal Hearing: Hear-
ings and Prehearing Conferences), including §12.161 regarding
Time Allotted to Parties, §12.163 regarding Presentation of Ev-
idence, §12.165 regarding Rules of Evidence, and §12.167 re-
garding Numbering of Exhibits.

The TEC also proposes the repeal of all rules in Division 7 of
Subchapter E of Chapter 12 (relating to Formal Hearing: Dis-
position of Formal Hearing), including §12.171 regarding Stan-
dard of Proof, §12.173 regarding Default Proceedings, §12.174
regarding Summary Disposition, and §12.175 regarding Resolu-
tion of Formal Hearing.

This proposal, along with the contemporaneous proposal of new
Subchapters and Divisions in Chapter 12, amends the rules used
in sworn complaint proceedings at the Ethics Commission.

State law requires state agencies to "review and consider for
readoption each of its rules . . . not later than the fourth anniver-
sary of the date on which the rule takes effect and every four
years after that date." Tex. Gov't Code §2001.039. The law fur-
ther requires agencies to "readopt, readopt with amendments,
or repeal a rule as the result of reviewing the rule under this sec-
tion." Id.

The TEC started its comprehensive review with the TEC's rules
regarding sworn complaint procedures, which are codified in
Chapter 12. The repeal of existing rules and adoption of new
rules seek to shorten, simplify, and reorganize the rules to
eliminate surplusage and improve clarity on sworn complaint
procedures.

James Tinley, General Counsel, has determined that for the first
five-year period the proposed repealed rules are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed repealed rules.

The General Counsel has also determined that for each year of
the first five years the proposed repealed rules are in effect, the
public benefit will be consistency and clarity in the TEC's rules
regarding sworn complaint procedures. There will not be an ef-
fect on small businesses, microbusinesses or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed repealed rules.

The General Counsel has determined that during the first five
years that the proposed repealed rules are in effect, they will
not: create or eliminate a government program; require the cre-
ation of new employee positions or the elimination of existing
employee positions; require an increase in future legislative ap-
propriations to the agency; require an increase or decrease in
fees paid to the agency; expand, limit, or repeal an existing reg-
ulation; create a new regulation; increase or decrease the num-
ber of individuals subject to the rules' applicability; or positively
or adversely affect this state's economy.

The TEC invites comments on the proposed repealed rules
from any member of the public. A written statement should
be emailed to public_comment@ethics.state.tx.us, or mailed
or delivered to J.R. Johnson, Executive Director, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070. A
person who wants to offer spoken comments to the Commission
concerning the proposed repealed rules may do so at any
Commission meeting during the agenda item relating to the
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proposed repealed rules. Information concerning the date,
time, and location of Commission meetings is available by
telephoning (512) 463-5800 or on the Commission's website at
www.ethics.state.tx.us.

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

SUBCHAPTER A. GENERAL PROVISIONS
AND PROCEDURES

1 TAC §§12.5 - 12.7, 12.9, 12.11, 12.13, 12.15, 12.19, 12.21,
12.23, 12.25, 12.27 - 12.31, 12.33 - 12.36

$§12.5. Deadline for Filing a Complaint.

§12.6. File Date for Purposes of Commission Response Deadline.
§12.7.  Confidentiality.

§12.9.  Compliance with Open Meetings Law and Open Records Law.
§12.11. Delegation to Executive Director.

$§12.13. Representation by Counsel.

$12.15. Appearance of Complainant at Hearing.

§12.19.  Agreements to be in Writing.

§12.21. Notice.

§12.23.  Hearing in Respondent's Absence.

$§12.25. Waiver of Hearing.

$12.27.  Deadline Extension.

§12.28.  Production of Documents During Preliminary Review.
$§12.29.  Subpoenas Issued by Commission.

$§12.30.  Subpoenas Issued by Counsel for the Respondent.
$12.31.  Conduct and Decorum.

$12.33.  Sanctioning Authority.

§12.34.  Agreed Orders.

§12.35.  Frivolous Complaint.

§12.36. Assessment of Civil Penalty.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403292

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER B. FILING AND INITIAL
PROCESSING OF A COMPLAINT
1 TAC §§12.51 - 12.53, 12.59, 12.61, 12.67

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.51. Non-Complying Complaint.

§12.52.  Response to Notice of Complaint.

$§12.53.  Commission Initiated Complaint.

§12.59.  Description of Violation.

$12.61. Statement of Facts.

§12.67. Copies and Documents Provided by the Commission.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403293

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ L4 ¢
SUBCHAPTER C. INVESTIGATION AND
PRELIMINARY REVIEW

1 TAC §12.81, §12.83

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.81.

§12.83.  Preliminary Review.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Technical, Clerical or De Minimis Violations.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403294

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER D. PRELIMINARY REVIEW
HEARING
1 TAC §§12.84 - 12.87

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.84. Notice of Preliminary Review Hearing.
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§$12.85.  Preliminary Review Hearing.
§12.86. Motions for Continuance.
$12.87. Resolution of Preliminary Review Hearing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403295

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢
SUBCHAPTER E. FORMAL HEARING
DIVISION 1. GENERAL PROCEDURES

1 TAC §§12.101 - 12.103, 12.117, 12.119

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.101. Application and Construction.
$§12.102.  Order of Formal Hearing.
§12.103. Notice of Formal Hearing.
$§12.117. Formal Hearing: Venue.

§$12.119.  Resolution after a Formal Hearing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403296

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 2. SCHEDULING, FILING, AND

SERVICE
1 TAC §§12.121, 12.123, 12.125, 12.127

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.121. Prehearing Conferences.

$§12.123.  Scheduling Orders.
$12.125.  Filing of Documents.
§12.127.  Service of Documents.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403297

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 3. POWERS AND DUTIES OF
COMMISSION AND PRESIDING OFFICER
1 TAC §12.131, §12.133

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.131. Powers and Duties of the Presiding Officer.
§12.133.  Orders from the Commission.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403298

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 5.  PLEADINGS AND MOTIONS
1 TAC §§12.151, 12.153, 12.155

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

$12.151.
§12.153.  Motions, Generally.
$12.155.  Motions for Continuance and to Extend Time.

Required Form of Pleadings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403299

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 6. HEARINGS AND PREHEARING
CONFERENCES
1 TAC §§12.161, 12.163, 12.165, 12.167

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

§12.161. Time Allotted to Parties.
§12.163. Presentation of Evidence.
§12.165. Rules of Evidence.
$§12.167. Numbering of Exhibits.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403300

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

DIVISION 7.  DISPOSITION OF FORMAL

HEARING
1 TAC §§12.171, 12.173 - 12.175

The repealed rules are proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rules affect Subchapter E of Chapter 571
of the Government Code.

$12.171. Standard of Proof.

§12.173.  Default Proceedings.

$12.174.  Summary Disposition.
§12.175.  Resolution of Formal Hearing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 23, 2024.

TRD-202403301

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER L. LOCAL FUNDS
MONITORING

1 TAC §§355.8701 - 355.8705, 355.8707

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §355.8701, concerning Purpose; §355.8702, concerning
Definitions; §355.8703, concerning Applicability; §355.8704,
concerning Reporting and Monitoring; §355.8705, concerning
Post-Determination Review; and §355.8707, concerning No-
tification Requirements for the Creation of a Local Provider
Participation Fund (LPPF).

BACKGROUND AND PURPOSE

The purpose of the proposal is to add and modify definitions and
enhance clarity, consistency, and specificity of the rules. The
amendments also reflect best practices learned after the com-
pletion of two Local Funding reporting periods and are based on
an internal review of Local Funding's processes.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §355.8701 replaces "local govern-
mental entities" with "governmental entities;" as noted in the pro-
posed amendment to §355.8702, the term "governmental enti-
ties" includes state agencies and "local governmental entities"
(LGEs). The proposed amendment also replaces "HHSC" with
"HHS" to specify which agencies collect the information to com-
ply with state and federal law and associated reporting require-
ments.

The proposed amendment to §355.8702 modifies the definition
of a governmental entity to distinguish between state agency and
other political subdivisions of the state. The proposed amend-
ment also adds two new definitions: Texas Health and Human
Services system (HHS) and Local Education Agency (LEA) to
conform to the term used by other state agencies to refer to this
political subdivision of the state.

The proposed amendment to §355.8703 removes the staggered
implementation of the rules, as reporting on all local funding pro-
vided to HHSC by governmental entities through Intergovern-
mental Transfer (IGT) or Certified Public Expenditure (CPE) for
use as the non-federal share of Medicaid payments has begun.
The proposed amendment also clarifies what HHSC will do if
the electronic annual survey is not open at the start of the re-
porting period to ensure that governmental entities can provide
any requested information or documentation relating to annual
reporting and monitoring.
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The proposed amendment to §355.8704 clarifies the processes
HHSC uses to collect information from governmental entities for
use in the annual survey as required by the 2024-25 General
Appropriations Act, House Bill 1, 88th Legislature, Regular Ses-
sion, 2023 (Article Il, Health and Human Services Commission,
Rider 15 (b)). Additionally, the proposed amendment reiterates
HHSC's broad authority to refuse IGT used as the non-federal
share of Medicaid at its discretion. Finally, the proposed amend-
ment reflects best practices learned after implementing reporting
for all funding sources and the completion of two fiscal years' re-
porting periods. This includes additional specification regarding
the types of information and documentation HHSC collects and
how HHSC uses the information collected to determine compli-
ance, assess risk, and conduct in-depth reviews.

The proposed amendment to §355.8705 conforms rule refer-
ence in this subchapter regarding post-determination reviews.
The proposed amendment specifies governmental entity repre-
sentatives that may request a post-determination review.

The proposed amendment to §355.8707 provides updated and
additional detail regarding the steps that a local governmental
entity must complete regarding the submission of the required
documentation prior to transferring local funds generated by a
Local Provider Participation Fund (LPPF) to HHSC via IGT.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;

(6) the proposed rules will not expand, limit, or repeal existing
regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, Chief Financial Officer, has also determined that
there will be no adverse economic effect on small businesses,
micro-businesses, or rural communities.

The rules do not impose any additional costs on small busi-
nesses, micro-businesses, or rural communities that are
required to comply with the rules.

LOCAL EMPLOYMENT IMPACT

The proposed rules will not affect a local economy.

COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons; are necessary to receive a source of federal funds or com-
ply with federal law; and are necessary to implement legislation
that does not specifically state that §2001.0045 applies to the
rules.

PUBLIC BENEFIT AND COSTS

Victoria Grady, Director of Provider Finance, has determined that
for each year of the first five years the rules are in effect, the
public benefit will be to ensure Texas meets oversight respon-
sibilities related to the permissibility of local Medicaid funding
sources. HHSC's oversight will reduce the potential likelihood of
providers' recoupments from the Centers for Medicare & Medic-
aid Services (CMS), which helps ensure providers continue pro-
viding services to Medicaid beneficiaries.

Trey Wood, Chief Financial Officer, has also determined that for
the first five years the rules are in effect, there are no anticipated
economic costs to persons who are required to comply with the
proposed rules because the proposed rules clarify existing pro-
cesses for entities to meet the existing requirements of data sub-
mission and reporting system training.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to PFD
Local Funding, 4601 Guadalupe Street, Mail Code H400, Austin,
Texas 78751, or by email to PFD_LFM@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R065" in the subject
line.

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
Texas Human Resources Code §32.031(d), which authorizes the
Executive Commissioner to pursue the use of local funds as part
of the state share under the Medicaid program as provided by
federal law and regulation; and Texas Health and Safety Code
§300.0154 and §300A.0154, which require the Executive Com-
missioner of HHSC to adopt rules relating to LPPF reporting.

The amendments affect Texas Government Code §531.0055;
Texas Human Resources Code §32.021 and Texas Government
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Code §531.021(a); Texas Human Resources Code §32.031(d);
and Texas Health and Safety Code §300.0154 and §300A.0154.

$§355.8701.  Purpose.

(a) As part of the oversight required by federal and state law,
the Texas Health and Human Services Commission (HHSC) requires
all non-federal share funds that are provided by governmental entities
[ecal governmental entities; inclading funds transferred or certified by

entities] as the non-federal share of Medicaid supple-
mental and directed payments, to report the source of such funds.

(b) HHSC will use the information reported under this sub-
chapter along with information already collected by HHS [HHSE] to
comply with state and federal law and associated reporting require-
ments. HHSC may publish the information on the HHSC website at
HHSC's discretion.

§$355.8702.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and
Human Services responsible for overseeing and directing Medicare and
Medicaid.

(2) Certified Public Expenditure (CPE)--An expenditure
certified by a governmental entity to represent its contribution of
public funds in providing services that are eligible for federal matching
Medicaid funds.

(3) Federal Fiscal Year (FFY)--A 12-month period begin-
ning October 1 and ending September 30.

(4) Governmental entity[Entity]--A governmental entity is
defined as: [state ageney or a political subdivision of the state; or a hos-

pital authority; hospital distriet; health district; eity; county; school dis-
trict, or other unit of local government as established by Texas statute.]

(A) a state agency; or

(B) apolitical subdivision of the state, including a hos-
pital authority, hospital district, health district, city, county, local ed-
ucation agency (as defined in paragraph (10) of this section), or other
unit of local government as established by Texas statute; may also be
referred to as a Local Governmental Entity (LGE).

(5) Health care provider--The individual or entity that re-
ceives a Medicaid payment or payments for health care items or ser-
vices provided or an entity related to such a health care provider.

(6) HHS--The Texas Health and Human Services system.
For the purposes of this subchapter, unless specifically stated other-
wise, the HHS system includes HHSC and the Texas Department of
State Health Services.

(7) [€6)] HHSC--The Texas Health and Human Services
Commission.

(8) [€H] Interested party--A governmental entity that has
non-federal share funds under review, as contemplated by this chapter.

(9) [€8)] Intergovernmental Transfer (IGT)--A transfer of
public funds from a governmental entity to HHSC.

(10) Local Education Agency (LEA)--A Texas indepen-
dent school district or public charter school.

(11) [€9] Non-federal share--The portion of Medicaid pro-
gram expenditures that is not federal funds. The non-federal share is
equal to 100 percent minus the federal medical assistance percentage

(FMAP) for Texas for the state fiscal year corresponding to the pro-
gram year and for the population served.

(12) [E9)] Post-determination review--The informal
verification [re-examination]| of an action or determination by HHSC
under this chapter requested by an interested party.

$355.8703.  Applicability.

(a) This subchapter applies to local funding provided to HHSC
by a governmental entity for use as the non-federal share of Medicaid
payments through intergovernmental transfer (IGT) or Certified Public
Expenditure (CPE). [the following categeries of local funds:]

HH beginning April 1; 2022: intergovernmental transfer
{dGTD of Loecal Provider Participation Funds (EPPEs) or other provider
taxes:}

2y Oectober 1; 2022: in addition to paragraph
D) of this subsection; 1GT of funds to suppert Medicaid payment
programs for hespital services (other than funds from LPPEs or other
provider taxes);]

{3) beginning April 15 2023 in additien to paragraphs (D
and (2) of this subsection; IGT of funds to suppert Medicaid payment
programs for non-hespital serviees; inclading nursing faeility serviees;
intermediate ecare facility services; and other acute or long-term eare
serviees {other than funds from EPPFEs or other provider taxes); and}

[(4) beginning October 1, 2023: in addition to paragraphs
(D) - (3) of this subsection, certified public expenditures (CPEs).]

(b) To the extent that an electronic annual survey, detailed in
§355.8704 of this subchapter (relating to Reporting and Monitoring), is
not [yet] open for reporting at the applicable start date of the reporting
period, governmental entities [for a given funding souree; governmen-
tal entities] will be contacted by HHSC and given 30 days from the date
of the notice to provide any requested information or documentation in
a format prescribed by HHSC.

§355.8704.  Reporting and Monitoring.

(a) A governmental entity that provides funds for use as the
non-federal share in the Medicaid program must report information to
the Texas Health and Human Services Commission (HHSC) in a form
and format to be determined by HHSC.

(b) The information must be reported at least annually, no later
than October 31 [Oeteber 31st], or upon request by HHSC.

(c) HHSC will [open the information reporting system priot to
the end of the federal fiseal year and will] review reported information
based on governmental entity funding sources, including:

(1) local provider participation funds (LPPFs) authorized
by the Texas Health and Safety Code Chapter 288 et seq. or other
provider tax structures;

(2) non-LPPF provider taxes;

(3) ad valorem tax revenue;

(4) patient revenue;

(5) donations; and

(6) [€5)] other local funding sources.[; and]

[¢6) denations:}

(d) HHSC will use the information from the report to monitor

each governmental entity's funding sources [governmental entity fund
souree] and determine the likelihood that the funds are permissible for

use in the Medicaid program. The monitoring will include the follow-
ing:

49 TexReg 5860 August 9, 2024 Texas Register



(1) Survey. An electronic annual survey that will request
the following:

(A) a list of all Medicaid programs and health care
providers (including name, type, and ownership status) [health eare
providers] for which the governmental entity transferred or certified
funds as the non-federal share;

(B) the relationship between the governmental entity
and each [the] health care provider, including a copy of any formal
or informal agreements between the governmental entity [entity] and
the health care provider [provider];

HE) the type of health care provider (-e. ambulanee;
dentist; hospital; intermediate care facilities for individuals with an
intelectual disability, nursing facility, physician practice group) and
ownership statas:}

(C) [(B)] the source of the funds used as the non-federal
share transferred by the governmental entity;

(D) [B)] information on any debt instruments (i.e.,
bonds, loans, etc.) that a governmental entity utilizes and the relation-
ship of the instrument to any transferred funds;

(E) [@] to the extent patient revenue is used, a descrip-
tion of payor mix (i.e., Medicaid, Medicare, commercial, uninsured,
self-pay, etc.) during the federal fiscal year (FFY) and any anticipated
changes;

(F) [€©)] any transfer of funds or provision of services
from a health care provider or entity related to a health care provider
to the governmental entity, including in-cash or in-kind donations, or
any other transfer of value;

(G) [EH] overview of funds received from all sources
available to the governmental entity during the FFY [in its eurrent fiseal
year];

(H) [D] other information as determined necessary and
appropriate to determine compliance with federal or state statutes and
regulations, including attestations of compliance from the local gov-
ernment; and

(I) [6H] any publicly available information, such as:

(i) [audie] recordings of discussions or written min-
utes from public meetings to set assessment rates or gather feedback
from health care providers [previders] or their representatives;

(ii) [written] correspondence  describing the
governmental entity's funding transferred to HHSC for use in
[dedicated to] the Medicaid program;

(iii) [BRE] links to websites that describe the funds
used [transferred or eertified] as the non-federal share or any agreement

between the governmental entity and a health care provider or entity
related to a health care provider; and

(iv) copies of any public notices, local orders, an-
nouncements, or other related documentation.

(2) Risk Assessment.
(A) The risk assessment will include:

(i) arisk assessment score based on self-reported an-
nual survey responses; and

(i) any adjustments made at HHSC's discretion
based on supplemental documentation and discussion with the im-
pacted governmental entity and review of additional documentation

requests as may be needed, in HHSC's sole discretion, to confirm,
audit, or modify self-reported data and qualitative descriptions.

(B) The funds used as the non-federal share [Funding
seurees] will be categorized as likely permissible, further review re-
quired, or likely impermissible based on a review of a governmental
entity's funding sources. HHSC may elect to [will] contact entities
whose funding sources are categorized as further review required or
likely impermissible to obtain additional information. The entity must
furnish the requested information to HHSC within 10 [ten (}8)] busi-
ness days of the date of the request.

(i) Likely permissible. Funding source appears to
comply with federal and state statutes and regulations.

(ii)  Further review required. Funding source com-
pliance with federal and state statutes and regulations is unclear.

(iii)  Likely impermissible. Funding source does not
appear to comply with federal or state regulations.

(3) In-depth Review. HHSC will select a sample of survey
respondents for an in-depth review in which HHSC may examine sup-
porting documentation, either on-site or electronically, at HHSC's dis-
cretion. HHSC will select a sample of survey respondents sufficient to
result in a 95 percent confidence level with a 5 percent margin of error.
HHSC will [initially] select entities based on an initial risk assessment,
[that are in the likely impermissible and further review required ecate-
gories;] and if additional entities are necessary to complete the required
[a] sample size, they will be randomly selected [from the likely permis-
sible eategery]. HHSC will notify a governmental entity if an on-site
review will occur at least 10 [ten (10)] calendar days prior to the visit.

(4) Determination. HHSC will notify the governmental en-
tity upon determination of the following: [Determination of complete-
ness of reporting and HHSC's assigned risk assessment for each fund-

ing souree:|

(A) reporting compliance;

(B) risk assessment score;

(C) funding source category pursuant to paragraph
(2)(B) of this subsection.

(5) Post-Determination Review. Post-determination re-
view will be conducted as outlined in §355.8705 of this subchapter
(relating to Post-Determination Review) [this subehapter].

(6) Federal Reporting.

(e) If a governmental entity fails to submit the required in-
formation or supplemental documentation as requested by HHSC by
the deadline specified in this section, HHSC may refuse [will not ae-
eept] further transfer of funds for any Medicaid program from the gov-
ernmental entity until the reporting requirement is satisfied and may
process recoupments for any payments resulting from funds transferred
determined to be non-compliant.

(f) Prior to the applicable deadline, a governmental entity may
request an extension of up to 10 [tern (10)] business days for any dead-
line contained in this subchapter. HHSC may grant or reject such re-
quest at its sole discretion.

2D  permissibility of funds; and}
[(3) arisk assessment category for each funding source.]
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(g) [@v)] After review of any additional information provided,
HHSC may also seek input on the likely permissibility of the funds
from the Centers for Medicare & [and] Medicaid Services (CMS). In
the event HHSC elects to request input from CMS regarding the com-
pliance of a specific funding source as contemplated by this subchapter,
HHSC will notify the governmental entity prior to requesting such re-
view. HHSC may, at its discretion, accept or reject local funds from any
governmental entity [the governmental entity for such funding seuree
while awaiting EMS input]; however, HHSC will reject funding and
recoup all Medicaid payments supported by a governmental entity's
[generated frem a] funding source that CMS deems impermissible if
CMS requires HHSC to do so [deemed impermissible by EMS at any
timel].

(h) If a governmental entity is determined not to have met the
reporting requirements, or to have falsified any data in its reporting,
HHSC may refuse transfers from the governmental entity, and pay-
ments to health care providers resulting from prior transfers may be

recouped.
$355.8705.  Post-Determination Review.

(a) An interested party who disputes a determination under
§355.8704(d)(4) [§355-8704(g)] of this subchapter [ekapter] (relating
to Reporting and Monitoring) may request post-determination review
under this section.

(b) The purpose of a post-determination review is to provide
for the informal and efficient resolution of the matter(s) in dispute. A
post-determination review is not a formal administrative hearing and is
conducted according to the following procedures:

(1) The Texas Health and Human Services Commission
(HHSC) must receive a request for a post-determination review elec-
tronically to PFD_LFM@hhs.texas.gov no later than 30 calendar days
from the date of a notification under §355.8704(d)(4) [§355-8704(g)]
of this subchapter [ehapter]. If the 30th calendar day is a weekend day,
national holiday, or state holiday, then the first business day following
the 30th calendar day is the final day the receipt of the written request
will be accepted. HHSC will extend this deadline for an additional 15
days if it receives a request for the extension prior to the initial 30-day
deadline. A request for a post-determination review or extension that
is not received by the stated deadline will not be accepted.

(2) Aninterested party must, with its request for a post-de-
termination review, submit a concise statement of the specific deter-
minations it disputes, its recommended resolution, and any supporting
documentation the interested party deems relevant to the dispute. It is
the responsibility of the interested party to render all pertinent informa-
tion at the time it submits its request for a post-determination review.
A request for a post-determination review that does not meet the re-
quirements of this subparagraph will not be accepted.

(3) The written request for the post-determination review
or extension must be requested by an employee, board member, or
elected official of the Local Governmental Entity (LGE) [signed by
a legally authorized representative for the interested party]. A request
for a post-determination review or extension that is not requested by
an employee, board member, or elected official of the LGE [a legally
autherized representative of the interested party| will not be accepted.

(4) On receipt of a request for post-determination review
that meets the requirements of this section, HHSC will:

(A) acknowledge receipt of the request to the requestor;
and

(B) coordinate the review of the information submitted
by the interested party and may request additional information from the

interested party, which must be received no later than 14 calendar days
from the date of the written request for additional information.

(i) If the 14th calendar day is a weekend day, na-
tional holiday, or state holiday, then the first business day following
the 14th calendar day is the final day the receipt of the additional infor-
mation will be accepted.

(ii) Information received after 14 calendar days may
not be used in the post-determination review decision unless the inter-
ested party requests an extension and receives written approval from
HHSOC staff to submit the information after 14 calendar days. HHSC
must receive a request for an extension to the 14-calendar-day due date
prior to the 14th calendar day.

(iti) HHSC may make subsequent requests for addi-
tional information. If HHSC makes a subsequent request for additional
information, the timeframes for submission and receipt of the informa-
tion apply just as they applied to the initial request for additional infor-
mation.

(5) Upon [review and] receipt and review of all requested
supplemental information, HHSC will provide a final decision no later
than 180 days after receipt of the request or receipt of supplemental
information, whichever is later. An interested party may request an
update on the status of the post-determination review at any time.

$355.8707.  Notification Requirements for the Creation of a Local
Provider Participation Fund (LPPF).

(a) A local government, as defined in Texas Health and Safety
Code Chapter 300, or a district, as defined in Texas Health and Safety
Code Chapter 300A, that creates a new local provider participation fund
(LPPF) as authorized by those chapters must send HHSC notice of the
creation of a new LPPF according to the following procedures.

(1) HHSC must receive notice of a newly created LPPF
electronically to PFD LFM@hbhs.texas.gov no later than 10 business
days from the date of the local government or district's creation of the
LPPF.

(2) The notice must contain the following.

(A) Contact information for at least two employees,
board members, or elected officials of the local government or district
authorized to implement an LPPF, as well as any individuals the local
government or district authorizes to receive informational updates
related to LPPF formation and reporting. Contact information shall
include:

(i) full names;

(ii) titles and description of involvement with the
LPPF (if not an employee, board member, or elected official of the
local government or district);

(iii) email addresses; and
(iv) phone numbers.

(B) Audio recordings of discussions or written minutes
from public meetings, such as commissioner's court meetings or hos-
pital district board meetings, that document the approval of LPPF for-
mation and any associated rate setting.

(C) Resolution approving rules and procedures for
LPPF mandatory assessment payments.

(D) Resolution authorizing the formation of the LPPF,
collection of a mandatory assessment payment, and use of funds from
the mandatory assessment payments.
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(E) Public notices from a hardcopy or digital source,
such as a newspaper article, notifying providers in the jurisdiction of
the intent to create an LPPF and set associated rates.

(F) Copies of written notice provided to the chief oper-
ating officer of each provider that will be required to pay a mandatory
assessment.

(G) Invoices or other records of LPPF mandatory as-
sessments and payments received from providers, if any, have been
made at the time notice is provided to HHSC.

(H) Any agreements between the local government or
district implementing the LPPF (including a local government that cre-
ated the district under Texas Health and Safety Code §300A.0021) and
a health care provider or entity related to a health care provider that is
required to pay a mandatory assessment, if applicable.

(3) On receipt of a notice for the creation of an LPPF,
HHSC:

(A) acknowledges receipt of the notice to the local gov-
ernment or district; and

(B) reviews the information submitted by the local gov-
ernment or district.

(i) HHSC may request additional information from
the local government or district. The additional information must be
received by HHSC no later than 10 business days from the date of the
written request for additional information.

(ii) HHSC will extend this deadline for an additional
10 business days if it receives a request for the extension prior to the
initial 10 business day due date. A request for an extension that is not
received by the stated deadline will not be accepted.

(4) Nolocal government or district may transfer local funds
generated by an LPPF to HHSC via intergovernmental transfer (IGT)
[1GT] until it has completed the following steps.

(A) Notify HHSC of the creation of the LPPF in accor-
dance with this section and receive acknowledgment of receipt from
HHSC.

(B) Provide HHSC documentation that the governmen-
tal entity has completed the following: [with any additional informa-

tion requested by HHSC as provided in this seetion:]
(i) _Established a distinct bank account for the LPPF
that is not commingled with other funds of the governmental entity.

(ii) Established a unique TEXNET account for the
LPPF through the Texas Comptroller of Public Accounts that allows
transfers from only the distinct bank account identified in clause (i) of

this subparagraph.

(iii) Emailed PFD Payments@hhs.texas.gov to
confirm that the bank account HHSC has on file for issuing LPPF
account refunds matches the distinct bank account identified in clause
(i) of this subparagraph.

(C) Provide HHSC with any additional information re-
quested by HHSC as provided in this section. [Establish a unique
TexNet Account through the Texas Comptroller.]

[(D) Establish a Texas Identifier Number (TIN)

(b) Any local government or district that creates an LPPF is

subject to annual reporting requirements under 1 TAC Chapter 355,
Subchapter L (relating to Local Funds Monitoring).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403423

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 8, 2024
For further information, please call: (737) 867-7877

¢ L4 ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 10. UNIFORM MULTIFAMILY
RULES

SUBCHAPTER 1. PUBLIC FACILITY
CORPORATION COMPLIANCE MONITORING
10 TAC §10.1103

The Texas Department of Housing and Community Affairs (the
Department) proposes amendments to 10 TAC Subchapter |,
Public Facility Corporation Compliance Monitoring, §10.1103.
The purpose of the proposed amended rule is to provide compli-
ance with Tex. Gov't Code §2306.053. The proposed amended
rule codifies requirements on which Public Facility Corporation
multifamily residential developments are required to submit
audit reports to the Department by June 1 of each year.

FISCAL NOTE. Mr. Bobby Wilkinson, Executive Director,
has determined that, for each year of the first five years the
amendment to the rule is in effect, enforcing or administering
the amendment does not have any foreseeable implications
related to costs or revenues of the state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT. Mr. Wilkin-
son also has determined that, for the first five years the amend-
ment would be in effect:

1. The proposed amendment to the rule will not create or
eliminate a government program. The proposed amended rule
provides an assurance that required monitoring requirements
tasked to the Department are clearly relayed to Responsible
Parties of Public Facility Corporations and their Sponsors.

2. The proposed amendment to the rule will require a change
in the number of employees of the Department; the Compliance
Monitoring Division will gain two additional full time employees
through 2025.

3. The proposed amendment to the rule will not require addi-
tional future legislative appropriations.

4. The proposed amendment to the rule will result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed amendment to the rule will create a new regu-
lation; which is created and codified because of HB 2071.

6. The proposed amendment to the rule will not repeal an ex-
isting regulation; but will expand the existing regulations on this
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monitoring activity because the amendment is necessary to en-
sure ongoing compliance with HB 2071 and for the Department
to amend rules to codify monitoring applicability.

7. The proposed amendment to the rule will increase the number
of individuals subject to the rule's applicability because the rule
is codifying that all Public Facilities Corporations must submit an
annual audit to the Department.

8. The proposed amendment to the rule will neither positively
nor negatively affect this state's economy.

PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has deter-
mined that, for each year of the first five years the amendment
to the rule is in effect, the public benefit anticipated as a result of
the action will be clarification of the audit report requirements for
PFC multifamily residential developments. There will be a nom-
inal economic cost to PFC entities required to comply with the
amendment to engage in services with an independent auditor.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES OR
RURAL COMMUNITIES. The Department has determined that
there will be no economic effect on small or micro-businesses or
rural communities because it applies to all Public Facilities Cor-
poration multifamily residential developments regardless when
approved.

REQUEST FOR PUBLIC COMMENT. All comments or ques-
tions in response to this action may be submitted in writing
from August 9, 2024, through September 9, 2024. Written
comments may be submitted to the Texas Department of
Housing and Community Affairs, Attn: Wendy Quackenbush,
Rule Comments, P.O. Box 13941, Austin, Texas 78711-3941,
by email wendy.quackenbush@tdhca.texas.gov. ALL COM-
MENTS MUST BE RECEIVED BY 5:00 p.m. Austin local time,
September 9, 2024.

STATUTORY AUTHORITY. The proposed amendment is made
pursuant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the proposed amendment affects no
other code, article, or statute.

$10.1103. Reporting Requirements.

The following reporting requirements apply to all Developments
owned by a Public Facility Corporation (PFC), subject to Sections
303.0421 and 303.0425 of the Texas Local Government Code, and
not eligible under Section 10(b) or (c) of [te be grandfathered under
previous law pursuant to the eriteria established by] House Bill 2071,
88th Texas Legislative Session, effective June 18, 2023, (the Act)
for continuation of the former law in effect prior to the effective date
of the Act. Pursuant to Section 10(d) of the Act, all Developments
owned by a PFC as described in Tex. Local Gov't Code §303.0421(a),
and with respect to which an exemption is sought or claimed under
§303.042(c) - regardless of when the Development was acquired,
approved, or occupied - must submit an Audit Report in accordance
with §303.0426(b) as described below.

(1) No later than June 1 of each year, the Public Facility
User will submit to the Department an Audit Report from an Auditor,
obtained at the expense of the Public Facility User. Concurrently with
submission of the Audit Report, the Operator will complete the contact
information form available on the Department's website. For Develop-
ments eligible for continuation of the former law in effect prior to June
18, 2023, the first Audit Report (due no later than December 1, 2024),
will satisfy the requirements of Tex. Local Gov't Code §303.0426(b)(1)
(compliance with new statutory provisions) by demonstrating its eli-
gibility to continue under the former law, but must still fully address

the requirements of §303.0426(b)(2) (identifying the difference in rent
charged for income-restricted residential units and the estimated maxi-
mum market rents that could be charged for those units without the rent
or income restrictions).

(2) The first Audit Report must include a copy of the Reg-
ulatory Agreement. The first Audit Report for a Development must be
submitted no later than June 1 of the year following the first anniver-
sary of:

(A) The date of the PFC acquisition for an occupied De-
velopment; or

(B) The date a newly constructed PFC Development
first becomes occupied by one or more tenants.

(3) No later than 60 days after the receipt of the Audit Re-
port, the Department will post a summary of the Audit Report on its
website. A copy of the summary will also be provided to the Develop-
ment and all Responsible Parties. The summary must describe in detail
the nature of any noncompliance.

(4) If any noncompliance with Sections 303.0421 and
303.0425 are identified by the Auditor, no later than 45 days after
receipt of the Audit Report the Department will notify the Public
Facility User. The notification must include a detailed description
of the noncompliance and at least one option for corrective action to
resolve the noncompliance. The Public Facility User will be given
60 days to correct the noncompliance. At the end of the 60 days, the
Department will post a final report on its website.

(5) [Ifall noncompliance is not corrected within the 60 days,
the Department will notify the Public Facility User, appropriate ap-
praisal district, and the Texas Comptroller. The Department will also
recommend a loss of tax-exempt status.

(6) The qualification of the Auditor must be submitted with
each Audit Report. Qualifications must include experience auditing
housing compliance, a current Certified Occupancy Specialist (COS)
certification or an equivalent certification, and resume. The Auditor
may not be affiliated with or related to any Responsible Parties. Ad-
ditionally, a current or previous Management Agent that has or had
oversight of the Development or is/was responsible for reviewing and
approving tenant files does not qualify as an Auditor under these rules.

(7) The Public Facility User may not engage the same indi-
vidual as Auditor for a particular Development for more than three con-
secutive years. After the third consecutive Audit Report by the same
Auditor, the Public Facility User must engage a new Auditor for at least
two reporting years before re-engaging with a prior Auditor.

(8) Audit Reports and supporting documentation and
required forms must be submitted to the following email address:
pfc.monitoring@tdhca.state.tx.us.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403373

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 475-3959
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TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 1. AGENCY ADMINISTRATION
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §1.14

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes the repeal of Texas Administrative Code, Title
19, Part 1, Chapter 1, Subchapter A, §1.14, concerning negoti-
ated rulemaking. Specifically, this repeal will remove a rule that
is unnecessary because negotiated rulemaking procedures are
laid out in Chapter 2008 of the Texas Government Code.

The Coordinating Board has the authority to repeal this rule un-
der its general rulemaking authority granted by Texas Education
Code, Section 61.027.

Nichole Bunker-Henderson, General Counsel, has determined
that for each of the first five years the sections are in effect there
would be no fiscal implications for state or local governments as
a result of enforcing or administering the rule. There are no esti-
mated reductions in costs to the state and to local governments
as a result of enforcing or administering the rule. There are no
estimated losses or increases in revenue to the state or to local
governments as a result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Nichole Bunker-Henderson, General Counsel, has also deter-
mined that for each year of the first five years the section is in
effect, the public benefit anticipated as a result of administering
the section will be the repeal of a rule that is unnecessary be-
cause negotiated rulemaking procedures are laid out in Chapter
2008 of the Texas Government Code. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed.

Government Growth Impact Statement
(1) the rule will not create or eliminate a government program;

(2) implementation of the rule will not require the creation or elim-
ination of employee positions;

(3) implementation of the rule will not require an increase or de-
crease in future legislative appropriations to the agency;

(4) the rule will not require an increase or decrease in fees paid
to the agency;

(5) the rule will not create a new rule;
(6) the rule will not limit an existing rule;

(7) the rule will not change the number of individuals subject to
the rule; and

(8) the rule will not affect this state's economy.

Comments on the proposal may be submitted to Kimberly
Fuchs, Assistant General Counsel, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at Kimberly.Fuchs@high-
ered.texas.gov. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The repeal is proposed under Texas Education Code, Section
61.027, which provides the Coordinating Board with the authority
to adopt and publish rules in accordance with Texas Government
Code, Chapter 2001.

The proposed repeal affects Texas Administrative Code, Chap-
ter 1, Subchapter A, Section 1.14, Negotiated Rulemaking.

$§1.14. Negotiated Rulemaking.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403441

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6297
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SUBCHAPTER W. OPPORTUNITY HIGH
SCHOOL DIPLOMA ADVISORY COMMITTEE
19 TAC §§1.260 - 1.268

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in, Texas Administrative Code, Title
19, Part 1, Chapter 1, Subchapter W, §§1.260 - 1.268, concern-
ing the Opportunity High School Diploma Advisory Committee.
Specifically, these new sections will establish an Advisory Com-
mittee to inform the administration and components of the Op-
portunity High School Diploma.

The Coordinating Board proposes the establishment of the Op-
portunity High School Diploma Advisory Committee to advise
and counsel the Coordinating Board and its governing board
on the administration of the Opportunity High School Diploma
through ongoing, structured review and recommendation of pro-
gram components. The proposed new rules provide clarity and
guidance around committee membership, meeting cadence, and
charges.

Specifically, these new sections will outline the authority and
purpose, definitions, membership and officers, duration of the
committee, meeting frequency, committee tasks, review require-
ment, committee recommendations, and the effective date of the
rules.

Rule 1.260, Authority and Specific Purposes of the Opportunity
High School Diploma Advisory Committee, authorizes the Coor-
dinating Board to adopt rules under Texas Government Code,
§2110.0012, and Texas Education Code ,chapter 130, subchap-
ter O. It states that the purpose of this new rule is to create an
Advisory Committee to advise and counsel the Commissioner
and Board on the Opportunity High School Diploma.

Rule 1.261, Definitions, defines words and terms that are key to
the understanding and administration of the Advisory Commit-
tee.

Rule 1.262, Committee Membership and Officers, outlines the
members that will make up the Advisory Committee. It specifies
total number of members, eligibility criteria, membership and of-
ficer appointments, and term durations.

PROPOSED RULES
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Rule 1.263, Duration, sets the term for the Advisory Committee
and allows for its re-establishment.

Rule 1.264, Meetings, specifies a minimum of one Advisory
Committee meeting per year and allows for special meetings to
be called by the presiding officer.

Rule 1.265, Tasks Assigned to the Committee, lists the charges
placed on the Advisory Committee to provide to the Board and
Commissioner including those relating to general administration
of the Opportunity High School Diploma, study and recommen-
dations on program components, and identification of funding to
help propagate the program. It also allows for additional charges
to be issued by the Board or the Commissioner.

Rule 1.266, Requirement to Review, details the process and ca-
dence to be followed by the Advisory Committee to review the
Opportunity High School Diploma instructional outcomes, per-
formance expectations, and assessments.

Rule 1.267, Recommendations, instructs the Advisory Commit-
tee to provide recommendations to the Board and Commissioner
that help improve the Opportunity High School Diploma program.

Rule 1.268, Effective Date of Rules, states the date when this
subchapter becomes effective.

Lee Rector, Associate Commissioner for Workforce Education,
has determined that for each of the first five years the sections
are in effect there would be no fiscal implications for state or local
governments as a result of enforcing or administering the rules.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue
to the state or to local governments as a result of enforcing or
administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Lee Rector, Associate Commissioner for Workforce Education,
has also determined that for each year of the first five years the
section is in effect, the public benefit anticipated as a result of
administering the section will be the establishing of an Oppor-
tunity High School Diploma Advisory Committee to advise and
counsel the Texas Higher Education Coordinating Board and its
governing board on the administration of the Opportunity High
School Diploma through ongoing, structured review and recom-
mendation of program components. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will change the number of individuals subject to the
rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Lee Rector, As-
sociate Commissioner for Workforce Education, P.O. Box 12788,
Austin, Texas 78711-2788, or via email at rulescomments@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
Section 130.001, which provides the Coordinating Board with the
authority to adopt rules and regulations for public junior colleges;
and §61.026, granting the Coordinating Board authority to estab-
lish advisory committees.

The proposed new sections affect Texas Administrative Code,
Title 19, Part 1, Chapter 1, Subchapter W.

$1.260.  Authority and Specific Purposes of the Opportunity High
School Diploma Advisory Committee.

(a) Authority. Statutory authority for this subchapter is pro-
vided in Texas Government Code. §2110.0012, and Texas Education
Code, chapter 130, subchapter O.

(b) Purposes. The Opportunity High School Diploma Advi-
sory Committee is created to provide the Commissioner and Board with
advice and counsel with respect to the opportunity high school diploma
program to achieve the goal of providing alternative means for students
enrolled in a workforce education program at a junior college to earn a
competency-based high school diploma.

§1.261. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The governing body of the agency known as the
Texas Higher Education Coordinating Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Coordinating Board--Unless context indicates other-
wise, the agency known as the Texas Higher Education Coordinating
Board and staff employed by the agency to carry out assigned duties

of the agency.

§1.262.  Committee Membership and Officers.
(a) Membership shall consist of individuals with knowledge
of high school completion competencies.

(b) Membership on the committee shall not exceed seven and
should include:

(1) One member from the Texas Workforce Commission,
as designated by the Executive Director of the Commission, and

(2) One member from the Texas Education Agency, as des-
ignated by the Commissioner of Education.

(¢) The Commissioner shall recommend members to the
Board for appointment.

(d) The Commissioner shall select the presiding officer, who
will be responsible for conducting meetings and conveying committee
recommendations to the Board and the Commissioner.

(e) Each member shall serve a three-year staggered term, un-
less otherwise provided by the Commissioner.

§1.263. Duration.

The committee shall continue until October 31, 2028, and may be
reestablished by the Board.
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§1.264. Meetings.
The committee shall meet at least once a year. Special meetings may
be called as deemed appropriate by the presiding officer.

$1.265.  Tasks Assigned the Committee.
Tasks assigned to the committee include:

(1) Provide counsel to the Board and Commissioner on the
administration of the Opportunity High School Diploma program;

(2) Study and make recommendation to the Board and
Commissioner on the instructional outcomes and performance expec-
tations;

(3) Study and make recommendations to the Board and
Commissioner on assessments;

(4) Identify funding sources or mechanisms to encourage
and facilitate participation in the Opportunity High School Diploma

program; and
(5) Any other charges issued by the Board or the Commis-

sioner.

$§1.266.  Requirement to Review.

The Advisory Committee shall convene a subject matter expert peer
group not less than once every three years or as determined by the pre-
siding officer to review the instructional outcomes, performance ex-
pectations, and assessments for each of the five core program compe-
tencies.

(1) Each peer group shall review the instructional out-
comes and performance expectations associated with the core program
competency and provide recommendations regarding proposed revi-
sions to the Advisory Committee.

(2) Each peer group shall review the assessments associ-
ated with the core program competency and provide recommendations
regarding proposed revisions to the approved list of assessments to the
Advisory Committee.

§1.267.  Recommendations.

The committee shall consider and make recommendations to the Board
and Commissioner on policies and rule revisions to improve the Oppor-
tunity High School Diploma program.

§1.268.  Effective Date of Rules.
This subchapter is effective November 1, 2024.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403442

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6344

¢ ¢ ¢

CHAPTER 2. ACADEMIC AND WORKFORCE
EDUCATION

SUBCHAPTER G. APPROVAL PROCESS
FOR NEW DOCTORAL AND PROFESSIONAL
DEGREE PROGRAMS

19 TAC §2.143

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 2, Subchapter G, §2.143, concerning the
approval process for new doctoral and professional degree pro-
grams. Specifically, the proposed amendments provide an ex-
ception to the one-year waiting period after submitting a plan-
ning notification for professional programs if the institution has
already received Board approval for the same degree or is ac-
quiring the program from another public, private, or independent
institution of higher education. This amendment would permit
a faster path toward program approval for a program that has
already been previously approved by the Board or is fully-ac-
credited and currently operating. There is a reduced need for
long-term planning for a program that is currently in existence or
operating. An institution is unlikely to need a full-year to plan be-
cause it does not need to create the program, i.e. the program
may require modification, but the essential elements required by
board rule should already be in place for an approved or operat-
ing program.

Texas Education Code, §61.0512, states that a public institu-
tion of higher education may not offer any new degree program,
including doctoral and professional degrees, without Board ap-
proval.

David Troutman, Deputy Commissioner for Academic Affairs,
has determined that for each of the first five years the sections
are in effect there would be no fiscal implications for state or local
governments as a result of enforcing or administering the rules.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

David Troutman, Deputy Commissioner for Academic Affairs,
has also determined that for each year of the first five years the
section is in effect, the public benefit anticipated as a result of
administering the section will be streamlined approval of profes-
sional programs that have met certain criteria. The proposed
amendments provide an exception to the one-year waiting pe-
riod after submitting a planning notification for professional pro-
grams if the institution has already received Board approval for
the same degree or is acquiring the program from another pub-
lic, private, or independent institution of higher education. There
are no anticipated economic costs to persons who are required
to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;

(6) the rules will not limit an existing rule;
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(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to David Trout-
man, Deputy Commissioner for Academic Affairs, P.O. Box
12788, Austin, Texas 78711-2788, or via email at RulesCom-
ments@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.

The amendment is proposed under Texas Education Code, Sec-
tions 61.051 and 61.0512, which provide that no new degree pro-
gram may be added at any public institution of higher education
except with specific prior approval of the Coordinating Board.

The proposed amendments affect Texas Education Code, Sec-
tions 61.051 and 61.0512.

$2.143.  Submission of Planning Notification.

(a) An institution of higher education must submit a Planning
Notification to Board Staff in accordance with subchapter C, §2.41
of this chapter (relating to Planning Notification: Notice of Intent to
Plan)[; at least one year prior to submitting an administratively com-
plete request for a new doctoral or professional degree].

(b) An institution seeking approval for a new doctoral or pro-
fessional degree program shall submit the required planning notifica-
tion at least one year prior to submitting an administratively complete
request for a new doctoral or professional degree.

(c) An institution seeking approval for a professional degree
program meeting one of the following criteria is excepted from the
requirement under subsection (b) of this section:

(1) The institution previously received Board approval for
the same professional degree program;

(2) The institution is acquiring the proposed professional
degree program from another institution of higher of education as de-
fined in Texas Education Code, §61.003(8), and the program is cur-
rently accredited and previously received Board approval; or

(3) The institution is acquiring the proposed professional
degree program from another private or independent institution of
higher of education as defined in Texas Education Code, §61.003(15),
and the program is currently fully accredited and in good standing
with its institutional accreditor and discipline-specific accreditor, as
applicable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403443

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6431

¢ ¢ ¢

CHAPTER 5. RULES APPLYING TO
PUBLIC UNIVERSITIES, HEALTH-RELATED
INSTITUTIONS, AND/OR SELECTED PUBLIC

COLLEGES OF HIGHER EDUCATION IN
TEXAS

SUBCHAPTER G. STRATEGIC PLANNING
AND GRANT PROGRAMS RELATED TO
EMERGING RESEARCH AND/OR RESEARCH
UNIVERSITIES

19 TAC §§5.120 - 5.122

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes the repeal of Texas Administrative Code, Title
19, Part 1, Chapter 5, Subchapter G, §§5.120 - 5.122, concern-
ing the purpose and authority, definitions, and submission of a
strategic plan for achieving recognition as a research university.
Specifically, this repeal will remove these rules from Chapter 5
with the intent to place them in Chapter 15, Research Funds, to
group rules related to research. The Coordinating Board intends
to adopt a separate forthcoming subchapter relating to the sub-
mission of the required strategic plans and update the rules for
clarity for the institutions.

The Coordinating Board has statutory authority to adopt rules re-
lating to the submission of long-term strategic plans for research
or emerging research universities under Texas Education Code,
Section 51.358.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of admin-
istering the section will be to improve readability of the rules
through reorganization, by categorizing rules related to research
programs in a forthcoming separate subchapter. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and
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(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The repeal is proposed under Texas Education Code, Section
51.358, which provides the Coordinating Board with the authority
to adopt rules to administer the submission of long-term strategic
plans for research or emerging research universities.

The proposed repeal affects Texas Education Code, Section
51.358.

§$5.120.  Purpose and Authority.
§5.121.  Definitions.

$5.122.  Submission of a Strategic Plan for Achieving Recognition as
a Research University.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403444

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6344

¢ ¢ ¢

CHAPTER 12. OPPORTUNITY HIGH SCHOOL
DIPLOMA PROGRAM

SUBCHAPTER A. OPPORTUNITY HIGH
SCHOOL DIPLOMA PROGRAM

19 TAC §§12.3, 12.5, 12.7, 12.8, 12.10 - 12.12

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments and new sections in Texas
Administrative Code, Title 19, Part 1, Chapter 12, Subchapter
A, §8§12.3, 12,5, 12.7, 12.8, and 12.10 - 12.12, concerning the
Opportunity High School Diploma program. Specifically, these
amendments will provide additional information and guidance
on program components, institutional requirements, and admin-
istration of the program.

The Coordinating Board proposes amendments to the Oppor-
tunity High School Diploma program rules to provide additional
guidance regarding the program application and approval pro-
cesses for institutions seeking to offer the Opportunity High
School Diploma program; detail the instructional outcomes and
performance expectations for the five competencies listed in
§12.5(c) of this subchapter; provide clarity on the approval and
publishing of assessments to determine student achievement;
list institutional reporting requirements; establish ongoing review
and revision of the program; and outline program revocation
guidelines.

Rule 12.3, Definitions, is amended to add definitions for Appli-
cation and Career and Technical Education, and to update the
definition for Public School District.

Rule 12.5, Program Requirements, is amended to clarify the type
of career and technical education programs that are permissible
for concurrent enrollment purposes. The amendment also spec-
ifies where the required instructional outcomes and performance
expectations for each of the five core program competencies will
be detailed and establishes the approved assessments.

Rule 12.7, Program Approval Process, is amended to provide
additional information on the application process that eligible en-
tities must follow to qualify for consideration to offer the Oppor-
tunity High School Diploma. The amendment also notes that the
maximum number of program approvals shall not exceed what
is set forth in Texas Education Code, §130.454(c).

Rule 12.8, Required Reporting, is amended to detail the required
reporting a participating public junior college will have to submit
to the Coordinating Board including data and information require-
ments, additional reports, and report submission schedule.

Rule 12.10, Approval of a Request to Deliver an Opportunity
High School Diploma Program, details the approval process that
the Coordinating Board must follow once an application to of-
fer an Opportunity High School Diploma program has been re-
ceived. It sets forth a timeline for Assistant Commissioner and
Commissioner approval, denial, or allowance for an institution
to address deficiencies in a proposed diploma program. The
rule also outlines an appeals process and respective timeline for
denied applications and sets forth an implementation period for
approved programs.

Rule 12.11, Program Review and Revision, instructs the Coordi-
nating Board to convene the Opportunity High School Diploma
Advisory Committee no less than one time per year to review
and recommend revisions to the instructional outcomes, perfor-
mance expectations, and assessments. It details where the Co-
ordinating Board shall list approved revisions and instructs ap-
proved colleges to update or revise their programs accordingly
and provide documentation of such within ninety days.

Rule 12.12, Revocation of Authorization, states the Commis-
sioner's authority to revoke a college or consortium's authoriza-
tion to offer an Opportunity High School Diploma. It lists the fac-
tors that can lead to revocation, sets a requirement for a written
notice of proposed revocation or revocation status, grants the
right to a hearing and details the process and timelines for such,
and allows for appeal of a revocation to the Board.

Lee Rector, Associate Commissioner for Workforce Education,
has determined that for each of the first five years the sections
are in effect there would be no fiscal implications for state or local
governments as a result of enforcing or administering the rules.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue
to the state or to local governments as a result of enforcing or
administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Lee Rector, Associate Commissioner for Workforce Education,
has also determined that for each year of the first five years
the section is in effect, the public benefit anticipated as a re-
sult of adopting this rule will be additional clarity on the appli-
cation, approval, reporting, and revocation processes for public
junior colleges seeking to offer, or approved to offer, the Oppor-
tunity High School Diploma program; increased detail on pro-
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gram components such as instructional outcomes, performance
expectations, and approved assessments to determine student
achievement; and actions relating to the review and revision of
the program. There are no anticipated economic costs to per-
sons who are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Lee Rector, As-
sociate Commissioner for Workforce Education, P.O. Box 12788,
Austin, Texas 78711-2788, or via email at rulescomments@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The amendments and new sections are proposed under Texas
Education Code, Section 130.458, which provides the Coordi-
nating Board with the authority to adopt rules as necessary to
implement the Opportunity High School Diploma Program.

The proposed amendments and new sections affect Texas Ad-
ministrative Code, Title 19, Part 1, Chapter 12, Subchapter A,
Sections 12.3, 12.5, 12.7, 12.8, and 12.10 - 12.12.

§12.3.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) Application--An approved form adopted by the Com-

tion that has been recognized by the Internal Revenue Service as being
tax-exempt by virtue of its charitable programs.

(8) [€6)] Opportunity High School Diploma Program, Op-
portunity Diploma Program, or Program--Unless context indicates oth-
erwise, means the Opportunity High School Diploma Program estab-
lished under this subchapter.

(9) [€H] Public Junior College--A public institution of
higher education as defined in Texas Education Code, §61.003(2).

(10) [€8)] Public School District--A public school district is
a local governmental entity created in accordance with the laws of the
state of Texas having the primary responsibility for implementing the
state's system of elementary and/or secondary education [geegraphical
unit for the local administration of elementary or secondary schools. Tt
is a speeial-purpese government entity that can be administered inde-
pendently or be dependent on the local government; such as a eity or
county|.

§12.5. Program Requirements.

(a) General Requirements. The Opportunity High School
Diploma Program is an alternative competency-based high school
diploma program to be offered for concurrent enrollment to an adult
student without a high school diploma who is concurrently enrolled in
a career and technical education program at a public junior college.
The program may include any combination of instruction, curriculum,
internships, or other means by which a student may attain the knowl-
edge sufficient to adequately prepare the student for postsecondary
education or additional workforce education.

(b) A student shall be concurrently enrolled in a program that
is defined as a CTE certificate in §2.262 of this title (relating to Certifi-
cate Titles, Length, and Program Content), other than a Level 2 Certifi-
cate, Enhanced Skills Certificate, or an Advanced Technical Certificate.

(c) [)] Curricular Requirements. An approved public junior
college shall embed required instructional outcomes and performance
expectations [the following baseline student learning outcomes| in the
program. A public junior college may also add curricular elements
designed to meet regional employers' needs or specific workforce
needs. Required instructional outcomes and performance expectations
are detailed at https://reportcenter.highered.texas.gov/contracts/op-
portunity-high-school-diploma-instructional-outcomes-and-perfor-

missioner that an institution shall use to seek approval to offer the Op-

mance-expectations/ for the five core program competencies. Core

portunity High School Diploma program.

(2) [€B] Board--The [the] governing body of the agency
known as the Texas Higher Education Coordinating Board.

(3) Career and Technical Education Certificate--A
post-secondary credential, other than a degree, which a student earns
upon successful completion of a career and technical education (CTE)
workforce or continuing education program offered by an institution
of higher education.

(4) [2] Commissioner--The Commissioner of Higher Edu-
cation.

(5) [#)] Coordinating Board--The agency known as the
Texas Higher Education Coordinating Board, including agency staff.

(6) [4)] General Academic Teaching Institution or General
Academic Institution--Any college, university, or institution so classi-
fied in Texas Education Code, §61.003(3), or created and so classified
by law.

(7) [€5)] Nonprofit Organization--Nonprofit means the en-
tity, usually a corporation, is organized for a nonprofit purpose and des-
ignated as a 501(c)(3). This designation means a nonprofit organiza-

program competencies shall include:

(1) Quantitative Reasoning, including the application
of mathematics to the analysis and interpretation of theoretical and
real-world problems to draw relevant conclusions or solutions.

(2) Communication Skills, including reading, writing, lis-
tening, speaking, and non-verbal communication.

(3) Civics, including the structure of government, pro-
cesses to make laws and policies, constitutional principles of checks
and balances, separation of powers, federalism, and rights and respon-
sibilities of a citizen.

(4) Scientific Reasoning, including problem-solving that
involves forming a hypothesis, testing the hypothesis, determining
and analyzing evidence, and interpreting results.

(5) Workplace Success Skills, including dependability,
adaptability, working with others, initiative, resilience, accountability,
critical thinking, time management, organizing, planning, prob-
lem-solving, conflict resolution, and self-awareness.

(d) [€e)] Prior Learning and Program Completions. A public
junior college approved to offer this program shall [must] determine
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each student's competence in each of the five core program competen-
cies set out in subsection (c) [(B)] of this section prior to enrolling the
student in the program of instruction and upon the student's completion
of the program of instruction.

(1) The program of instruction assigned to each student
will be based on the student's prior learning and assessments of the
student's competencies for each of the five core program competencies
set out in subsection (c) of this section. An institution may determine
that a [A] student has [may be determined to have] satisfied required
learning outcomes for one or more core program competencies based
on the student's prior learning.

(2) Aninstitution may use any of the following methods as
documentation [Deeumentation] of a student's prior learning in the five
core program competencies: [may inclade the following: transeripted
high schoel grades; transeripted college eredit; achievement on a na-
tional standardized test such as the SAT or ACT:; eredit earned through
tion; or demonstrated sucecess on pre-program assessments:|

(A) transcripted high school grades;

(B) transcripted college credit;

(C) achievement on a national standardized test such as
the SAT or ACT;

(D) credit earned through military service as recom-
mended by the American Council on Education; or

(E) demonstrated success on pre-program assessments.

(3) The Commissioner shall identify, consider, and
approve assessments, in consultation with the Texas Workforce Com-
mission, to be used by a public junior college to determine a student's
successful achievement of the five core program competencies and
completion of the program.

(4) Assessments approved by the Commissioner are listed
in Figure 1 [The Ceordinating Board will publish a list of the approved
assessments on the ageney's website].

Figure: 19 TAC §12.5(d)(4)

(5) A public junior college that is approved to offer the pro-
gram shall [must] use an approved assessment to evaluate each stu-
dent's competence in the five core program competencies as required
under subsection (c) [(b)] of this section.

(e) Instructional Outcomes. A public junior college that is ap-
proved to offer the program shall embed the required instructional out-
comes into their curriculum as required under subsection (¢) of this
section.

(f) Performance Expectations. A public junior college that is

high school diploma awarded under this program is equivalent to a high
school diploma awarded under Texas Education Code, §28.025.

§12.7.  Program Approval Process.

(a) Application Process. An eligible entity shall complete and
submit an application to the Coordinating Board. Each application
must:

(1) Be submitted electronically in a format and location
specified in the application;

(2) Adhere to the program requirements specified in rule;

and

(3) Be submitted on or before the day and time specified in
the application.

(b) [€®)]Required Elements of Program Approval Application.
Unless otherwise specified in the application, an [Ar] eligible public
junior college must submit the following elements in a complete appli-
cation for approval to offer this program:

(1) A description of the program's design demonstrating
compliance with program requirements listed under §12.5 of this sub-
chapter (relating to Program Requirements), including the assessment
to be used under §12.5(d)(4) [§12-5¢e)3)] of this subchapter.

(2) Documentation of consultation with local employers
and Workforce Development Boards in development of the program's
curriculum.

(3) For public junior colleges proposing to offer the pro-
gram in consortium with one or more partners under §12.6(a)(2) of this
subchapter (relating to Eligible Institutions and Students):

(A) amemorandum of agreement with each member of
the consortium; and

(B) a description of the role that each member of the
consortium will play in delivery of the Program.

(c) [(®)] Process for Approval.

(1) An eligible public junior college may submit an appli-
cation to participate in the Opportunity High School Diploma Program
to the Coordinating Board. The Coordinating Board will review sub-
mitted applications for completeness of the elements required under

§12.5 of this subchapter.

(2) The Commissioner shall review the staff recommenda-
tion and any input by other entities and make the determination whether
to approve the program.

(3) The Commissioner may not approve more than the
number of public junior colleges or consortia set forth in Texas
Education Code, §130.454(c), to offer the Opportunity High School

approved to offer the program shall embed the performance expecta-
tions into their curriculum as required under subsection (c) of this sec-
tion.

(g) [€d)] Location of Program. Subject to approval under this
subchapter, a public junior college may enter into agreement with one
or more public junior colleges, general academic teaching institutions,
public school districts, or nonprofit organizations to offer this program.
The public junior college may offer this program at any campus of an
entity subject to an agreement to offer this program.

(h) [€e)] Award of High School Diploma. A public junior col-
lege participating in the program shall award a high school diploma
to a student enrolled in this program if the student satisfactorily com-
pletes an approved assessment that provides evidence of competence
in the five core program requirements as required under this rule. A

Diploma Program.

(4) [63)] The Coordinating Board shall notify the public ju-
nior college of program approval and post a list of approved programs
on the Coordinating Board website.

§12.8.  Required Reporting.

(a) Each participating public junior college or consortia ap-
proved to offer this program shall report to the Coordinating Board
via a form and on a schedule approved by the Commissioner for data
collection required under this section [student enrellments and eomple-
tions to the Coordinating Board through the Education Data System, in
tem]. Each participating public junior college shall provide disaggre-
gated data and information including, but not limited to, the following:

(1) Student enrollment data;
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(2) Student completion data; and

(3) Any other data or attributes as determined by the Com-
missioner.

(b) Each participating public junior college or consortia ap-
proved to offer this program shall provide any additional reports cer-
tified in accordance with Coordinating Board data reporting require-
ments.

(c) [€5)] The Board shall submit to the Legislature a progress
report on the effectiveness of this program and recommendations for
legislative or other action no later than December 1, 2026.

§12.10.  Approval of a Request to Deliver an Opportunity High School
Diploma Program.

(a) An institution shall submit an application prior to offering
an Opportunity High School Diploma program.

(b) The Assistant Commissioner will make the determination
of administrative completeness of the application in accordance with
§12.5 and §12.7 of this subchapter (relating to Program Requirements
and Program Approval Process, respectively) within sixty days of re-
ceiving the application. In this subchapter, Assistant Commissioner
means the Assistant, Associate, or Deputy Commissioner designated
by the Commissioner.

(c¢) The Assistant Commissioner may allow an institution the
opportunity to cure deficiencies in the proposed program application
prior to making a recommendation to the Commissioner.

(d) The Assistant Commissioner will make a recommendation
to the Commissioner to:

(1) Deny the proposed diploma program; or

(2) Approve the proposed diploma program.

(e) If the Assistant Commissioner recommends denial of ap-
proval, the institution may appeal that decision to the Commissioner
in writing with all supporting documents within sixty days of notice of
the denial of approval.

(f) The Commissioner may, within sixty days of receiving a
recommendation for approval from the Assistant Commissioner or an
appeal from an institution, and at his or her sole discretion:

(1) Determine if the application is complete and meets the
requirements set out in this subchapter; and

(2) Approve the proposed diploma program; or

(3) Deny the proposed diploma program.

(g) Decisions by the Commissioner regarding appeals are final
and not subject to further appeal.

(h) An institution shall implement an approved new Opportu-
nity High School Diploma program within twelve months of the im-
plementation date stated in the Coordinating Board approval letter or
approval is withdrawn. The Commissioner may give one twelve-month
extension of approval if an institution demonstrates good cause for the
additional time and the delay will not harm students.

§12.11.

(a) The Coordinating Board shall convene the Opportunity
High School Diploma Advisory Committee not less than annually
to review the instructional outcomes, performance expectations, and
assessments for each of the five core program competencies.

Program Review and Revision.

(b) The Advisory Committee shall recommend revisions to the
instructional objectives, performance expectations, and assessments to
the Commissioner.

(¢) The Commissioner shall consider the Advisory Commit-
tee's recommendations.

(1) Upon approval by the Commissioner, the revised
instructional outcomes and performance expectations pertaining to
§12.5(c) of this subchapter (relating to Program Requirements) shall
include the date of approval and be posted at https://reportcenter.high-
ered.texas.gov/contracts/opportunity-high-school-diploma-instruc-
tional-outcomes-and-performance-expectations/.

(2) Upon approval by the Commissioner, the revised list of
assessments pertaining to §12.5(d)(4) of this subchapter shall include
the date of approval and be detailed in Figure 1 of this subchapter.

(d) A public junior college approved to offer the Opportunity
High School Diploma shall update or revise its program as necessary
to meet any approved revisions and provide documentation to Coordi-
nating Board of such revisions within ninety days of the effective date.

§12.12.  Revocation of Authorization.

(a) The Commissioner may revoke authorization of an Oppor-
tunity High School Diploma program based on the following factors:

(1) noncompliance with application and/or the provisions
of this subchapter;

(2) lack of program success as evidenced by reports; or

(3) failure to provide accurate, timely and complete infor-
mation as required by §12.10 of this subchapter (relating to Approval of
a Request to Deliver an Opportunity High School Diploma Program).

(b) The Commissioner shall provide written notice of a pro-
posed revocation, including the reason or reasons for the proposed re-
vocation.

(1) An institution offering an approved Opportunity High
School Diploma program has thirty days to request a hearing on the pro-
posed revocation. Such hearing request shall be submitted in writing
and include copies of any documents that support the hearing request.
A hearing shall be scheduled not later than sixty days from the date
of Coordinating Board receipt of the hearing request, unless otherwise

agreed.

(2) The Commissioner will provide written notice of the
proposed revocation no later than thirty days from the date of the hear-
ing, or if no hearing is requested once the period to request a hearing has
elapsed. Such notice shall provide for a reasonable period for students
currently enrolled in the Opportunity High School Diploma program

to be taught-out.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403445

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6344

¢ ¢ ¢

CHAPTER 13. FINANCIAL PLANNING
SUBCHAPTER M. TOTAL RESEARCH
EXPENDITURES
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19 TAC §§13.302 - 13.305

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code,
Title 19, Part 1, Chapter 13, Subchapter M, §§13.302 - 13.305,
concerning Total Research Expenditures. Specifically, this
amendment will make clarifying amendments to the reporting of
total research expenditures to the Coordinating Board for use
in state research funding allocations for the Comprehensive
Research Fund, National Research Support Fund, Texas Uni-
versity Fund (TUF), and certain health related institution funding
formulas (e.g., research enhancement formula and certain mis-
sion specific performance based research formulas). The rules
will provide direction to general academic teaching institutions
with a health related institution that submit a singular annual
financial report on how to allocate their research expenditures.
The Coordinating Board used negotiated rulemaking to develop
these proposed rules. The Coordinating Board will make reports
of negotiated rulemaking committees available upon request.

Rule 13.302, Definitions, lists definitions pertinent to research
expenditure reporting. The addition of paragraph (10), "Health
Related Institutions," adds a more commonly used term for this
category of institutions, improving the readability of the rule, us-
ing this term throughout the rules in place of "medical and dental
units."

Paragraph (11), "Institutional Fund Expenditures," adds addi-
tional detail on Institutional Fund Expenditure sources (tobacco
settlement receipts and patient income) and removes language
about unrecovered indirect costs. This had been included to
align reporting with the National Science Foundation Higher Ed-
ucation Research and Development survey. However, due to in-
stitutions' concerns about disclosure of information that could be
confidential under state or federal law, the amendment deletes
the mandatory collection of data on unrecovered indirect cost.

Paragraph (15), "Private Expenditures,” removes language
about ineligible expenditures because this is addressed in the
research expenditure survey definition in paragraph (19).

Revisions to paragraphs (16), "Research and Development
(R&D)," and (18), "Research Expenditures or Expenditures,”
clarify the language but do not change the meaning.

The amendments to paragraph (19), "Research Expenditures or
Expenditures," remove duplicative language, add adjustments
for ineligible expenditures, remove unrecovered indirect expen-
ditures, and clarify that the pass-throughs referred to occur in
Texas.

A statutory citation is added to paragraph (21), "Sources and
Uses Template," for clarity.

Paragraph (23), "State and Local Government Expenditures,"” is
amended to add patientincome and its statutory citation because
there have been questions about how patient income is catego-
rized.

Paragraph (24), "State of Texas Contracts and Grants," is clar-
ified with the addition of grants to the listing of expenditures in
this category.

Rule 13.303, Standards and Accounting Methods for Determin-
ing Total Research Expenditures, amendments reorganize the
section to clarify that the new subsection (a) applies to all institu-
tions of higher education, replaces expenses with expenditures
in all instances, and adds clarifying detail on types of eligible ex-
penditures, such as capital outlay for research equipment. New

subsection (b) applies to the general academic teaching institu-
tions with a health related institution that submit a singular an-
nual financial report and provides detail on how to allocate their
research expenditures. This methodology takes into account
stakeholder feedback, basing the reporting of research expen-
ditures on the appointment of the investigators, and will go into
effect beginning with fiscal year 2025. Subsection (c) is the pre-
vious subsection (a) language with no substantive change.

Rule 13.304, Reporting of Total Research Expenditures, re-
moves the word "public," since the statutory definition of
institution of higher education is a Texas public institution (Texas
Education Code, §61.003(8)).

Rule 13.305, Institutional Reporting of Total Research Expen-
ditures by Funding Source, clarifies certain terms, removes the
concept of a "narrow" definition of research and development
expenditures, and removes reference to unrecovered indirect
costs.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of adminis-
tering the section will be the clarification of reporting of research
expenditures. There are no anticipated economic costs to per-
sons who are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will or will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendment is proposed under Texas Education Code, Sec-
tion 62.053, which provides the Coordinating Board with the au-
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thority to prescribe standards and accounting methods for deter-
mining the amount of total research funds expended.

The proposed amendment affects Texas Education Code Sec-
tions 61.0662, 62.053, 62.095, 62.134, 62.1482.

§13.302.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) All Other Expenditures--Expenditure [Expenditures]
of all other funds not reported under the expenditure categories of
Business, Nonprofit Organizations, Institutional Funds, State and
Local Government or Federal Expenditures, as defined in this section.
All Other Expenditures includes funds from foreign universities,
foreign governments, portions of gifts designated for research by
the donors (including from the reporting institution's 501(c)(3)), and
nonfederal and nonstate funds received from other institutions of
higher education.

(2) Annual Financial Report (AFR)--Institutional financial
report for one fiscal year as required by Texas Education Code,
§51.005.

(3) Areas of Special Interest--Major research topics impor-
tant to the public, or required by statute, as listed in the Research Ex-
penditure Survey.

(4) Board--The governing body of the Texas Higher Edu-
cation Coordinating Board.

(5) Business Expenditures--Expenditure [Expenditures] of
funds from domestic or foreign for-profit organizations.

(6) Coordinating Board--The agency known as the Texas
Higher Education Coordinating Board, including agency staff.

(7) Coordinating Board Staff or Board Staff--Agency staff
acting under the direction of the Board or [and] the Commissioner.

(8) Federal Expenditures--Expenditure [Expenditures] of
funds received by the reporting institution from any agency of the
United States government for research and development. These in-
clude reimbursements, contracts, grants, and any identifiable amounts
spent on research and development from Federal programs including
Federal monies passed through state agencies to the reporting insti-
tution and federal funds that were passed through to the reporting
institution from another institution.

(9) General Academic Teaching Institution--Any public
general academic teaching institution as defined in Texas Education
Code, §61.003(3).

(10) Health Related Institution--Any medical and dental
unit as defined in Texas Education Code, §61.003(5).

(11) [E40)] Institutional Fund Expenditure [Expenditures]-
-This includes funds expended for R&D that are controlled at the insti-
tutional level, such as Available University Fund (AUF), Tobacco Set-
tlement Receipts, patient income (unless defined by Texas Education
Code, §51.009(c)), or other funding held locally used for R&D, ex-
cluding institution research administration and support. This category
includes cost sharing from unrestricted sources (cost sharing from re-
stricted sources should be classified according to the underlying source)
and [5] unrestricted funds from the reporting institution's 501(c)(3)[5
tive rate].

(12) Nonprofit Organization Expenditures--Expenditure

[Expenditures] of funds from domestic or foreign non-profit founda-
tions and organizations, except universities and colleges.

(13) Other Agency of Higher Education--Any public
agency of higher education as defined in Texas Education Code,
§61.003(6).

(14) Pass-through to Sub-recipient--Sponsored project
funds that are passed from one entity to a sub-recipient. The sub-re-
cipient expends the funds to carry out part of the sponsored project on
behalf of the pass-through entity.

(15) Private Expenditures--Expenditure [Expenditures] of
funds reported as Business Expenditures, Non-profit Organization Ex-
penditures, and All Other Expenditures. [Ameounts exclude R&D ex-
penditures that do net meet the narrow definition of R&D expenditures
used in the Coordinating Beard's Research Expenditure Survey:|

(16) Research and Development (R&D)--Research and
Development [R&D] activity is creative and systematic work un-
dertaken in order to increase the stock of knowledge "including
knowledge of humankind, culture, and society" and to devise new
applications of available knowledge. R&D covers three activities:
basic research, applied research, and experimental development. R&D
does not include public service or outreach programs, curriculum
development (unless included as part of an overall research project),
or non-research training grants. R&D excludes [does net include]
capital projects (i.e., construction or renovation of research facilities).

(17) R&D Training--Activities involving the training of in-
dividuals in research techniques are included in R&D, where such ac-
tivities utilize the same facilities as other research and development
activities and where such activities are not included in the instruction
function.

(18) Research Expenditures or Expenditures--In a specific
fiscal year, expenditure [expenditures] of funds paid out by an institu-
tion to support institutional Research and Development activities. Ex-
penditures exclude [do net inelude] in-kind donations.

(19) Research Expenditure Survey--The mandatory survey
instrument administered by the Coordinating Board pursuant to Texas
Education Code, §61.0662, that establishes total R&D expenditures
for each institution by research field and areas of special interest,
both accounted by funding source. [The survey includes a Research
lines for R&D aetivities:] The survey includes specific adjustments
to account for ineligible R&D expenditures and separately accounts
for [unrecovered indireet eests and] pass-through expenditures to
other general academic teaching institutions, health related institutions
[mediecal and dental units], or other agencies of higher education in
Texas, by funding source.

(20) Research fields--Subject areas for R&D, as listed in
the Research Expenditure Survey.

(21) Sources and Uses Template--An annual survey of
Texas general academic and health-related institutions, adminis-
tered by the Coordinating Board pursuant to Texas Education Code,
§61.065, and §13.63 of this chapter (relating to Additional Financial
Information Reporting), to detail financial information and provide
specific information about revenues and expenditures.

(22) Sponsored Projects--Sponsored projects include
grants, contracts, cooperative agreements and other legally binding
means of transfer under which an entity provides a return benefit to,
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or agrees to provide a defined deliverable or complete a specified set
of activities for, an external sponsor in exchange for funds. External
sponsors are those that are not part of the entity.

(23) State and Local Government Expenditures--Expendi-
ture [Expenditares] of funds received for R&D via appropriations from
the state of Texas, including non-formula support items, patient income

(b) This subsection applies to the general academic teaching
institutions with a health related institution that submit a singular an-
nual financial report.

(1) Research expenditures shall be reported separately by
the general academic teaching institution and health related institution
using a methodology that allocates amounts to the general academic

as defined in Texas Education Code, §51.009(c), and funds received
from any state, county, municipality, or other local government entity
in the United States, including state health agencies. Expenditures in-
clude state funds that support R&D at agricultural and other experiment
stations.

(24) State of Texas Contracts and Grants--A subset of State
and Local Government Expenditures that includes only expenditures
of interagency contracts, contracts with Texas local governments, and
other such state funding sources for R&D, including grants.

(25) State of Texas Source Expenditures--A subset of State
and Local Government Expenditures that includes only expenditures
of funds appropriated by the state of Texas for research, including state
appropriated research non-formula support items and research formula
funding.

§13.303.  Standards and Accounting Methods for Determining Total
Research Expenditures.

agencies}

(a) [(b)] Research expenditure reporting for all institutions of
higher education. Each institution shall reconcile its research expen-
ditures [Research expenses] from the AFR [shall be reconeiled] to the
total R&D expenditures of the Research Expenditure Survey by a:

(1) Decrease of the AFR total by the amount of R&D
expenditures [expenses] that do not meet the [rarrew] definition of
R&D expenditures used in the Coordinating Board's Research Expen-
diture Survey, such as pass-throughs|- Pass-threughs] to other general
academic teaching institutions, health related institutions [medieal or
dental units], and other agencies of higher education in Texas [de net
meet the narrow definition of R&D expenditures].

(2) Increase of the AFR total by the amount of recovered
indirect costs associated with expenditures [expenses] for R&D as re-
ported through the Research Expenditure Survey.

(3) Increase of the AFR total by the amount of capital
outlay for research equipment, not including R&D plant expenditures
[expenses] or construction.

(4) Increase of the AFR total by the amount of expenditures
for conduct of R&D made by an institution's research foundation, or
501(c) corporation on behalf of the institution, and not reported in the
institution's AFR, including recovered indirect costs and capital outlay
for research equipment.

(5) Increase of the AFR total to include expenditures, in-
cluding recovered indirect costs and capital outlay for research equip-
ment [expenses] related to research performed by the agency or insti-
tution but reported by [recognized on the AER of] a separate agency or
institution that [whe] received and expended the funding. The agency
or institution that [whe] received and expended the funding but did not
perform the research must make a corresponding decrease of its AFR
total for this amount. This accounting event is not a pass-through to
subrecipient as defined in §13.302(14) of this subchapter (relating to

Definitions).

teaching institution and health related institution according to the pro-
portion of the expenditures attributed to the principal investigator and
any co-investigators.

(2) The primary appointment of each investigator shall de-
termine to which entity (the general academic teaching institution or
health related institution) the investigator's allocated expenditures are
assigned and reported.

(3) Subsection (b) of this section will take effect beginning
with the reporting of expenditures made during fiscal year 2025.

(c) R&D expenditures for Texas A&M University include
consolidated expenditures from Texas A&M University and its service
agencies.

§13.304. Reporting of Total Research Expenditures.
(a) The Coordinating Board [staff] shall annually post a report

of total research expenditures of all [publie] institutions of higher edu-
cation on its website.

(b) Not later than January 1 of each year, the Board shall sub-
mit to the legislature information regarding human stem cell research
reported by the institutions to the Coordinating Board in the Research
Expenditure Survey from reports required by this subsection.

§13.305.  Institutional Reporting of Total Research Expenditures by
Funding Source.

(a) Each institution [Iastitatiens] shall report all research ex-
penditures on the Research Expenditure Survey using the following
categories:

(1) Federal Expenditures;

(2) State and Local Government Expenditures;
(3) Business Expenditures;

(4) Nonprofit Organization Expenditures;

(5) Institutional Fund Expenditures; and

(6) All Other Expenditures.

(b) Each institution [Institutiens] shall report State of Texas
Source Expenditures and State of Texas Contracts and Grants as subsets
of State and Local Government Expenditures.

(c) Each institution [Institutiens] shall report the original
source of expenditures, unless the institution lacks source information
[when pessible]. Institutions shall report each category and show
adjustments by the amount of R&D expenditures [expenses] that do
not meet the [narrew] definition of R&D expenditures used in the
Coordinating Board's Research Expenditure Survey, as defined in
§13.302(19) of this subchapter (relating to Definitions), such as[- Un-
recovered indireet costs and] pass-throughs to other general academic
teaching institutions, health related institutions [medieal and dental
units], and other agencies of higher education in Texas [de net meet
the narrow definition of R&D expenditures).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.
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Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548
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CHAPTER 15. RESEARCH FUNDS
SUBCHAPTER C. STRATEGIC PLANNING
RELATED TO EMERGING RESEARCH AND
RESEARCH UNIVERSITIES

19 TAC §§15.50 - 15.52

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 15, Subchapter C, §§15.50 - 15.52, con-
cerning Strategic Planning Related to Emerging Research or Re-
search Universities. Specifically, the new subchapter will replace
the repealed Title 19, Part 1, Chapter 5, Subchapter G, §§5.120
- 5.122, concerning Strategic Planning and Grant Programs Re-
lated to Emerging Research and/or Research Universities. The
new language will update certain definitions and give authority
to the Commissioner to determine the requirements for research
strategic plans submitted to the Coordinating Board.

Rule 15.50, Purpose and Authority, describes the purpose and
authority of the subchapter.

Rule 15.51, Definitions, defines the terms used in the rule. Revi-
sions update certain definitions to the most current terminology.
Paragraph (3) is a new definition for the Coordinating Board to
specify distinct actions taken by the agency or staff that are sep-
arate from actions taken by the governing board of the Texas
Higher Education Coordinating Board. Paragraph (4), Research
Strategic Plan, modifies the definition to prescribe that the speci-
fications of the plan are approved by the Commissioner of Higher
Education, per the delegation of the Board in rule 15.52(a).

Rule 15.52, Submission of a Strategic Plan for Achieving Recog-
nition as a Research University, describes the process, required
minimum elements of a plan, and timing for submission of a re-
search strategic plan. The amendments to previous rule lan-
guage clarify that the Board delegates authority to the Com-
missioner to determine the required elements of the plan. The
rule prescribes that, at a minimum, the plan must include ele-
ments relating to an institution's research enterprise, doctoral
programs, and faculty. These elements provide a broad guide-
line for the Commissioner to then approve additional or more
specific requirements for the institutions. By providing the au-
thority for the Commissioner to designate the required elements
of the report, the Commissioner may consider current statewide
needs and trends rather than maintaining a static list of elements.

The rule prescribes that these elements be approved by the
Commissioner by October 1 the year prior to the required sub-
mission date, which is set at April 1, 2025. Setting a starting date
for the submission of plans and a future schedule within the rule
provides clarity for institutions on when the reports are due on a
standard timeline.

Emily Cormier, Assistant Commissioner for Funding has deter-
mined that for each of the first five years the sections are in effect

there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section is
in effect, the public benefit anticipated as a result of administer-
ing the section will be improved clarity on requirements related
to research strategic plans. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed.

Government Growth Impact Statement
(1) the rules or will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The new section is proposed under Texas Education Code, Sec-
tion 51.358 Long-Term Strategic Plan for Research University or
Emerging Research University, which provides the Coordinating
Board with the authority to adopt rules for the administration of
the section.

The proposed new section affects Texas Education Code, Sec-
tion 51.358.

§15.50.  Purpose and Authority.

(a) The purpose of this subchapter is to require each institution
of higher education designated as a research university or emerging re-
search university as designated in the Board's accountability system to
have a long-term strategic plan for achieving recognition as a research
university or enhancing the institution's reputation as a research uni-

versity.

(b) This rule is adopted under the authority of Texas Education
Code, §51.358.

§15.51. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:
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(1) Board--The governing body of the Texas Higher Edu-
cation Coordinating Board.

(2) Commissioner--The Texas Commissioner of Higher
Education who serves as the chief executive officer of the agency
known as the Texas Higher Education Coordinating Board.

(3) Coordinating Board--The agency known as the Texas
Higher Education Coordinating Board, including agency staff.

(4) Emerging Research University--A public institution of
higher education designated as an emerging research university under
the Board's accountability system.

(5) Governing board--The Board of Regents of a research
or emerging research university.

(6) Research Strategic Plan--A document to be prepared by
the institution which provides a detailed, long-term plan to show how
the institution will achieve or enhance its recognition as a research uni-
versity. The form, manner, standards, and minimum required content
for the report will be prescribed by the Commissioner.

(7) Research University--A public institution of higher ed-
ucation designated as a research university under the Board's account-

ability system.

$15.52.  Submission of a Strategic Plan for Achieving Recognition as
a Research University.

(a) The Commissioner shall prescribe the form, length, man-
ner, and minimum required content in guidelines published by the Co-
ordinating Board by October 1 in the year prior to submission.

(b) At a minimum, the guidelines in subsection (a) of this sec-
tion will require information on the following topics:

(1) A plan to elevate the institutions' research enterprise,
including its goals and priorities, collaborations and partnerships, and
a discussion of economic impact; and

(2) A plan to increase research funding and productivity,
including the role of external funding, research facilities, and commer-
cialization; and

(3) A description of its doctoral programs, including plans
for research doctorates, supports for doctoral candidates, and the areas
of academic emphasis; and

(4) A plan for faculty recruitment, support, and develop-

ment.

(c) The governing board of each research or emerging research
university shall submit its approved strategic plan to the Coordinating
Board by April 1, 2025. Each institution shall submit an updated strate-
gic plan not later than April 1, 2030.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403447

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548
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CHAPTER 17. RESOURCE PLANNING

SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §17.3

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes the repeal of Texas Administrative Code, Title
19, Part 1, Chapter 17, Subchapter A, §17.3, concerning Defini-
tions, to be replaced with forthcoming rulemaking. Specifically,
the Coordinating Board intends to adopt a separate rule relating
to definitions to reorganize and improve readability and accuracy
of the definitions used for resource planning. The Coordinating
Board has statutory authority to adopt rules relating to resource
planning and facilities under Texas Education Code, §§61.0572
and 61.058.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section is
in effect, the public benefit anticipated as a result of administer-
ing the section is to improve readability of the rules through the
repeal and subsequent replacement of Chapter 17, Subchapter
A, §17.3. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The repeal is proposed under Texas Education Code, Sections
61.0572 and 61.058, which provide the Coordinating Board with
the authority to conduct the facilities programs governed by
Chapter 17.

The proposed repeal affects Texas Administrative Code, Chap-
ter 17, Section A, §17.3, Definitions.
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§17.3.  Definitions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403449

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

19 TAC §17.3

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 17, Subchapter A, §17.3, concerning Defini-
tions. Specifically, this new rule will provide better organization
and readability of definitions pertaining to resource planning.

The new section is proposed under Texas Education Code, Sec-
tions 61.0572 and 61.058, which provide the Coordinating Board
with the authority to conduct the facilities programs governed by
Chapter 17.

Changes from existing definitions include the removal of the fol-
lowing definitions:

Educational and General (E&G) Building Replacement Estimate
(existing paragraph (11)) and Institution-Wide Building Replace-
ment Estimate (existing paragraph (12)), as these will now be
included with the definition for the Building Replacement Esti-
mate Report (as listed below).

Campus Master Plan (existing paragraph (14)), as the current
methodology for capturing capital planning is within the Capital
Expenditure Plan definition.

Committee (existing paragraph (19)) as the Board no longer has
a Committee review facilities projects.

Energy Systems (existing paragraph (27)) as no longer in use.

Project Review (existing paragraph (47)) as the Board does not
conduct project reviews.

Proposed rules add the following new definitions:

Paragraphs (8) and (20) specify two distinct entities: "Board,"
meaning the nine-member appointed governing body of the
Texas Higher Education Coordinating Board and "Coordinating
Board," meaning the state agency, including agency staff, as
a whole. Separating these terms improves the readability and
precision of the rules contained in Chapter 17 and allows the
Coordinating Board to make a distinction between actions taken
by the governing body and the agency, including agency staff,
as a whole.

Paragraph (31), Health-related institution, adds a definition for a
health-related institution as defined by Texas Education Code,
§61.003(5).

Paragraph (51), Space Projection Model, adds a definition for
the Space Projection Model, as it is a required report under rule
17.100(1) and is currently used by the Legislature for formula
funding and facilities related purposes. It also is used as a stan-

dard by which a facilities project is reviewed by an institution's
Board of Regents.

Proposed amendments to existing definitions include the follow-
ing:

Paragraph (10), Building Efficiency, and paragraph (52), Space
Use Efficiency, amend the definitions of both rules to specify the
language use of the word "efficiency”, since the term is used
in two different ways. Paragraph (10) adds the word "building"
to specify that this definition is referring to building efficiency,
whereas, paragraph (52) adds the word "efficiency" to clarify that
this definition is referring to "space usage efficiency”, a report
that is a required under rule 17.100(2).

Paragraph (11), Building Replacement Estimate Report, adds
more detail as to whom the audience of the report is and how
the report Is calculated.

Paragraph (12), Campus Condition Report, adds more detail as
to whom institutions should provide the report to in accordance
with Texas Education Code, §61.05821.

Paragraph (14), Capital Expenditure Plan (MP1), includes an
additional project type (information resource project) to match
projects as listed in rule 17.101, regarding Institutional Reports.

Paragraph (27), Facilities Audit, redefines the definition of an
audit to clarify what is included and the authority reference that
audits fall under.

Paragraph (13), Capital Construction Assistance Projects, re-
names the former Tuition Revenue Bonds Project to Capital Con-
struction Assistance Projects as provided for in Texas Education
Code, §55.111 and §§55.171 - 55.17991.

Proposed changes to the Texas Administrative Code, Chapter
17, Section A, §17.3, also provides subsequent reorganization
and renumbering.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as the result of ad-
ministering the section will be the replacement of nomenclature
in existing Chapter 17, Subchapter A, §17.3, with a new §17.3
due to multiple updates and reorganization of existing definitions.
There are no anticipated economic costs to persons who are re-
quired to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
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(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The new section is proposed under Texas Education Code,
Sections 61.0572 and 61.058, which provides the Coordinating
Board with the authority to conduct the facilities programs
governed by Chapter 17.

The proposed new section affects Texas Administrative Code,
Chapter 17, Subchapter A, §17.3.

§17.3.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Academic Facilities--Facilities used for primary in-
struction, research, and public service functions of the institution.
Academic facilities typically would include classrooms, libraries, ad-
ministrative and faculty offices, and student and research laboratories.

(2) Acquisition--To come into possession or control of real
property or facilities. This includes the acceptance, purchase, lease-
purchase, transfer, or exchange of land or facilities.

(3) Addition--Expansion or extension of an existing facil-
ity that increases its size or capacity.

(4) Assignable Area of a Building--The sum of all areas
within the interior walls of rooms on all floors of a building assigned
to, or available for assignment to, an occupant or use, excluding unas-
signed space. This is also referred to as net assignable square feet

(NASF).

(5) Athletic Facilities--Facilities used for athletic pro-
grams, including intercollegiate athletics, intramural athletics, and
athletically oriented academic programs.

(6) Auditorium or Assembly--A room, hall, or building de-
signed and equipped for the assembly of large groups for such events
as dramatic and musical productions, devotional activities, livestock
judging, faculty/staff meetings, or commencement. Included are the-
aters, concert halls, arenas, chapels, and livestock judging pavilions.
Assembly facilities may also serve instructional purposes to a minor or
incidental extent.

(7) Auxiliary Enterprise Buildings or Space--Income-gen-
erating structures and space such as dormitories, cafeterias, student
union buildings, stadiums, athletic facilities, housing or boarding fa-
cilities used by a fraternity, sorority, or private club, and alumni cen-
ters used solely for those purposes. Auxiliary space is not supported
by state appropriations.

(8) Board--The governing body of the agency known as the
Texas Higher Education Coordinating Board.

(9) Building--A structure with at least two walls for perma-
nent or temporary shelter of persons, animals (excluding animal caging

equipment), plants, materials, or equipment that is attached to a foun-
dation, roofed, serviced by a utility (exclusive of lighting), is a source
of maintenance and repair activities, and is under the control or juris-
diction of the institution's governing board, regardless of its location.

(10) Building Efficiency--The proportion of the gross
square feet that can be assigned. This is determined by dividing the
net assignable square feet by the gross square feet of a building.

(11) Building Replacement Estimate Report--A report that
provides an overall estimate of the campus' buildings replacement cost.
The Coordinating Board produces this report to aid institutions in re-
porting their deferred maintenance needs as a percentage of the total
campus' replacement value to the Board of Regents. Building Replace-
ment Estimates are calculated for Educational and General space and
Institution-Wide space. A twenty-five percent add-on is included to ac-
count for the cost of necessary infrastructure. These are not to be used
for insurance purposes.

(12) Campus Condition Report--A report outlining facility
maintenance needs in the areas of deferred maintenance and critical
deferred maintenance. Institutions are to provide this report to their
Board of Regents, and a copy is to be provided to the Coordinating
Board.

(13) Capital Construction Assistance Project--A project for
which an institution has legislative authority to finance a construction,
renovation, or land acquisition project as provided for in Texas Educa-
tion Code, §55.111 and §§55.171 - §55.17991.

(14) Capital Expenditure Plan (MP1)--A detailed formula-
tion of institutional programs to address repairs, renovations, deferred
maintenance, critical deferred maintenance, facilities construction, de-
molition, property acquisitions, major information resources projects,
or infrastructure.

(15) Certification--Institutional attestation of reports or
other submissions as being true as represented.

(16) Classroom--A room used for scheduled classes. These
rooms may be called lecture rooms, lecture-demonstration rooms, sem-
inar rooms, or general-purpose classrooms. A classroom may contain
multimedia or telecommunications equipment, such as those used for
distance learning. A classroom may be furnished with special equip-
ment (e.g., globes, maps, pianos) appropriate to a specific area of study.
A classroom does not include a conference room, meeting room, audi-
torium, or class laboratory.

(17)  Class Laboratory--A room used primarily by regularly
scheduled classes that require special-purpose equipment for student
participation, experimentation, observation, or practice in a field of
study. Class laboratories may be referred to as teaching laboratories, in-
structional shops, computer laboratories, drafting rooms, band rooms,
choral rooms, group studios. Laboratories that serve as individual or
independent study rooms are not included.

(18) Clinical Facility--A facility often associated with a
hospital or medical school that is devoted to the diagnosis and care
of patients in the instruction of health professions and allied health
professions; medical instruction may be conducted, and patients
may be examined and discussed. Clinical facilities include patient
examination rooms, testing rooms, and consultation rooms.

(19) Commissioner--The Texas Commissioner of Higher
Education who serves as the chief executive officer of the agency
known as the Texas Higher Education Coordinating Board.

(20) Coordinating Board--The agency known as the Texas
Higher Education Coordinating Board, including agency staff.
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(21) Cost--The portion of the total project costs that are re-

puter software, purchase or lease-purchase of telephones, telephone

ported by the institution as being for the actual cost of construction,

systems, and other telecommunications and video-teleconferencing

repair/renovation, or the actual purchase price for improved real prop-

equipment.

erty purchases. Not included are costs associated with site acquisition
(for construction projects), closing costs (for improved real property
purchases) fixed equipment, site development, furniture and moveable
equipment, construction services, life safety compliance, professional
services fees, demolition costs, eminent domain costs, environmental
development, or contingency amounts.

(22) Critical Deferred Maintenance--Any deferred mainte-
nance that if not corrected in the current budget cycle places its building
occupants at risk of harm or the facility at risk of not fulfilling its func-
tions.

(23) Deferred Maintenance--The accumulation of facility
components in need of repair or replacement brought about by age,
use, or damage, for which remedies are postponed or considered back-
logged, that is necessary to maintain and extend the life of a facility.
This includes repairs postponed due to funding limitations.

(24) Educational and General (E&G) Space--Space used
for teaching, research, or the preservation of knowledge, including the
proportional share used for those activities in any building or facil-
ity used jointly with auxiliary enterprise, or space that is permanently
unassigned. E&G space may be supported by state appropriations.

(25) E&G Cost--E&G Space/Total Space x Cost. The costs

(34) Infrastructure--The basic physical structures needed
for the operation of a campus to include roads, water supply, sewers,
power grids, telecommunications, and so forth. Systems within five
feet of a building are considered building systems and are not infra-
structure.

(35) Institution or Institution of Higher Education--A
Texas public institution of higher education as defined in Texas
Education Code, §61.003(8), except a community/junior college.

(36) Lease--A contract by which real estate, equipment, or
facilities are conveyed for a specified term and for a specified rent.
Includes the transfer of the right to possession and use of goods for a
term in return for consideration. Unless the context clearly indicates
otherwise, the term includes a sublease.

(37) Lease-Purchase--A lease project that includes the ac-
quisition of real property by purchase, gift, or any other voluntary trans-
action at some future time.

(38) Legislative Authority--Specific statutory authoriza-

tion.

(39) Mixed Use--Facilities that have a mixture of uses.
These may include facilities that are E&G and non-E&G.

associated with the E&G space included in a project. This is deter-
mined by dividing the E&G assignable square feet by the total project
assignable square feet and then multiplying the result by the cost.

(26) Energy Savings Performance Contract--A contract for

(40) Net Assignable Square Feet (NASF)--The sum of all
areas within the interior walls of rooms on all floors of a building as-
signed to, or available for assignment to, an occupant or use, excluding
unassigned areas. NASF includes auxiliary space and E&G space.

energy or water conservation measures to reduce energy or water con-
sumption or operating costs of institutional facilities in which the esti-
mated savings in utility costs resulting from the conservation measures
is guaranteed to offset the cost of the measures over a specified period.

(27) Facilities Audit--An audit of an institution of higher
education's facilities inventory records and submission of required fa-
cilities development projects as required by Texas Education Code,
§61.0583.

(28) Facilities Inventory--A collection of building and
room records that reflects institutional space and how it is being used.
The records contain codes that are uniformly defined by the Board
and the United States Department of Education and reported by the
institutions on an ongoing basis to reflect a current facilities inventory.
The facilities inventory includes a record of property owned by or
under the control of the institution.

(29) Gift--A donation or bequest of money or another tan-
gible item, a pledge of a contribution, or the acquisition of real property
or facilities at no cost to the state or to the institution. It may also rep-

(41) New Construction--The creation of a new building or
facility, the addition to an existing building or facility, or new infra-
structure that does not currently exist on campus. New construction
would add gross square footage to an institution's existing space.

(42) Parking Structure--A facility or garage used for
housing or storing vehicles. Included are garages, boathouses, airport
hangars, and similar buildings. Barns or similar field buildings that
house farm implements and surface parking lots are not included.

(43) Phased Project--A project that has more than one part,
each one having fixed beginning and ending dates, specified cost esti-
mates, and scope. Phased projects consider future phase needs in the
project plan; each phase is able to stand alone as an individual project.

(44) Project--The process that includes the construction,
repair, renovation, addition, alteration of a campus, building, or facil-
ity, or its infrastructure, or the acquisition of real property.

(45) Purchase--The acquisition of and interest in real prop-
erty in exchange for valuable consideration.

resent a method of finance for a project.
(30) Gross Square Feet (GSF)--The sum of all square feet

(46) Real Property--Land with or without improvements
such as buildings.

of floor areas within the outside faces of a building's exterior walls.
This includes the areas, finished and unfinished, on all floors of an en-
closed structure, i.e., within the environmentally controlled envelope,
for all stories or areas which have floor surfaces.

(31) Health-Related Institution--A medical or dental unit
as defined by the Texas Education Code, §61.003(5).

(32) Improved Real Property--Real property on which

(47) Repair and Renovation (R&R)--Construction up-
grades to an existing building, facility, or infrastructure that currently
exists on campus; this includes the finish-out of shell space. R&R may
add E&G NASF space.

(48) Research Facility--A facility used primarily for exper-
imentation, investigation, or training in research methods, professional
research and observation, or a structured creative activity within a spe-

there are buildings or facilities.

(33) Information Resource Project--Projects related to the
purchase or lease-purchase of computer equipment, purchase of com-

cific program. Included are laboratories used for experiments or testing
in support of instructional, research, or public service activities.
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(49) Shell Space--An area within a building with an unfin-
ished interior designed to be converted into usable space at a later date.

(50) Space Need--The result of the comparison of an insti-
tution's actual space to the predicted need as calculated by the Space

Projection Model.

(51) Space Projection Model--An assessment of space
needs at institutions of higher education based on factors such as
semester credit hours, programs, level of instruction, faculty, and E&G
and research expenditures.

(52) Space Use Efficiency--A report that determines the ef-
ficiency of space use in existing classrooms and class labs as deter-
mined by an institution's performance in three areas: facilities demand,
utilization, and average percent fill.

(53) Standard--Basis, criteria, or benchmark used for eval-
uating the merits of a project or an institutional comparison to a bench-
mark.

(54) Technical Research Building--Space used for re-
search, testing, and training in a mechanical or scientific field. Special
equipment is required for staff and/or student experimentation or ob-
servation. Included are specialized laboratories for new technologies
that have stringent environmental controls on air quality, tempera-
ture, vibration, and humidity. Facilities generally include space for
specialized technologies, semiconductors, biotechnology, advanced
materials, quantum computing and advanced manufacturing quantum
computing technology, nanoscale measurement tools, integrated
microchip-level technologies for measuring individual biological
molecules, and experiments in nanoscale disciplines.

(55) Unimproved Real Property--Real property on which
there are no buildings or facilities.

(56) University System--The association of one or more
public senior colleges or universities, medical or dental units, or other
agencies of higher education under the policy direction of a single gov-
erning board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403448

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548
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SUBCHAPTER B. REPORTING REQUIRE-
MENTS
19 TAC §17.20, §17.21

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 17, Subchapter B, §17.20 and §17.21,
concerning Reporting Requirements. Specifically, the proposed
amendment will clarify terminology used in this subchapter and
align the rule more closely with statute and practice.

Rule 17.20(a) and (b) and rule 17.21(1), (2), and (4) add the
term "Coordinating" before the existing nomenclature of "Board"

to align with proposed definition changes in Subchapter A that
specify the three distinct entities of the Board, Coordinating
Board, and Board staff. This amendment clarifies the roles and
responsibilities of each entity in rule.

Rule 17.20(a)(3) updates the property purchases reporting
threshold from $1 million to $5 million to align with the reporting
threshold update established in Section 11.03 of the FY 2024-25
General Appropriations Act.

Rule 17.21, Submission Procedures, is amended by removing
"and the project complies with applicable state and federal re-
quirements as listed on the form," since the authority to approve
a facilities project rests with an institution's Board of Regents
under Texas Education Code, Chapter 51, Subchapter T. The
Coordinating Board's authority rests in a permissive review of
purchases of improved real property (Texas Education Code,
§61.0572(d)) and construction, repair, or rehabilitation of build-
ings and facilities (Texas Education Code, §61.058(b)). The
Coordinating Board currently does not review these projects
and solely collects data on the facilities projects at institutions
of higher education.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of admin-
istering the section is clarity on the distinction between actions
taken by the governing body, agency staff, and the agency as
a whole and updates to facility submission requirements. There
are no anticipated economic costs to persons who are required
to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
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Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under Texas Education Code,
Sections 61.0572 and 61.058, which provide the Coordinating
Board with the authority to conduct the facilities programs gov-
erned by Texas Administrative Code, Title 19, Part 1, Chapter
17.

The proposed amendments affect the reporting threshold for im-
proved real property purchases and align Coordinating Board
referencing language in congruency with other Board rules.

§17.20.  Facility Projects to Be Submitted to the Coordinating Board.
(a) Institutions shall submit data on the following projects to
the Coordinating Board:

(1) New construction of building and facilities and/or ad-
ditions to buildings and facilities having an E&G project cost of $10
million or greater;

(2) Repair and renovation projects for buildings and facil-
ities having an E&G project cost of $10 million or greater;

(3) Improvedreal property purchases that the institution in-
tends to include in the E&G buildings and facilities inventory if the
purchase price is more than §5,000,000 [$1,000,000];

(4) Energy Savings Performance Contract projects; and

(5) Projects financed by Capital Construction Assistance
Projects pursuant to Texas Education Code, §61.0572 and §61.058.

(b) Projects not specifically described in this rule, including
but not limited to the following types of projects, are EXEMPT from
Coordinating Board submission.

(1) Projects at The University of Texas at Austin, Texas
A&M University, and Prairie View A&M University financed more
than 50 percent with Permanent University Fund bond proceeds or
Available University Fund funds;

(2) New Construction, repair, or rehabilitation of privately-
owned buildings and facilities on land leased from an institution if
the new construction, repair, or rehabilitation is financed entirely from
funds not under the control of the institution;

(3) Gifts, grants, or lease-purchase arrangements intended
for clinical or research facilities;

(4) New construction, repair, or rehabilitation projects to
be undertaken pursuant to specific legislative authority;

(5) Lease of property or facilities;
(6) Acquisitions of unimproved real property;

(7) Acquisitions of improved real property that the insti-
tution does not intend to include in its E&G buildings and facilities
inventory;

(8) New Construction, repair, renovation, or acquisition of
buildings and facilities that are to be used exclusively for auxiliary en-
terprises and will not require appropriations from the legislature for
operations, maintenance, or repair; and

(9) All gifts and grants of improved real property.
§17.21.

Institutions shall submit the following materials to the Coordinating
Board:

Submission Procedures.

(1) asigned Board of Regents Certification form certifying
that the institution's Board of Regents or its delegated authority has

approved the project [and that the project complies with applicable state
and federal i as listed on the form] shall be submitted to the
Coordinating Board before the start of the project.

(2) Institutions shall submit a completed project applica-
tion electronically through the Coordinating Board's website once com-
pleted project costs are known, but no later than 90 days after the
project has been added to the Facilities Inventory.

(3) For Real Property Purchase Projects, in addition to
paragraphs (1) and (2) of this section, institutions shall submit ap-
praisals in accordance with the below:

(A) An institution shall provide two current appraisal
reports providing a current value of the property. The most recent ap-
praisal of the local property tax appraisal district may be used for one
of these reports.

(B) Appraisals shall be considered current if the ap-
praisal was completed no more than two years prior to the date the
project application is submitted to the Coordinating Board.

(4) Appraiser Credentials. Any appraisal report provided
to the Coordinating Board under this section shall certify that the ap-
praiser(s) meets one of the following requirements:

(A) Isdesignated an Accredited Senior Appraiser by the
American Society of Appraisers (A.S.A.) with the professional desig-
nation in real estate;

(B) Is a member of the Appraisal Institute designated
M.A.L by the Appraisal Institute and is experienced in the valuation
and evaluation of commercial, industrial, residential, and other types of
properties, and who advise clients on real estate investment decisions;

(C) Is a member of the Appraisal Institute designated
S.R.P.A. and is experienced in the valuation of commercial, industrial,
residential, and other types of property;

(D) Is a member of the Appraisal Institute designated
S.R.A. and is a real estate solutions provider who is experienced in the
analysis and valuation of residential real property;

(E) Is a senior member of the National Association of
Independent Fee Appraisers designated IFAS;

(F) Is an appraiser-counselor member of the National
Association of Independent Fee Appraisers designated IFAC;

(G) Is alicensee of the Texas Appraiser Licensing and
Certification Board in good standing and certified or licensed at the ap-
propriate level for the project and must comply with the Uniform Stan-
dards of Professional Appraisal Practice (USPAP). The appraiser must
also state that they have the knowledge and experience to complete the
assignment competently; or

(H) Isamember of the American Society of Farm Man-
agers and Rural Appraisers (ASFMRA) designated as an Appraisal Ru-
ral Appraiser, or ARA, who is experienced to value rural property mat-
ters as they relate to rural property acquisitions, dispositions or con-
demnation needs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.
TRD-202403450
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Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER C. PROJECT STANDARDS
19 TAC §§17.30 - 17.32

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code,
Title 19, Part 1, Chapter 17, Subchapter C, §§17.30, 17.31,
and 17.32, concerning Project Standards. Specifically, changes
throughout this subchapter will align terminology with forth-
coming new definitions in proposed subchapter A, which will
separate out the meaning of "Board," "Coordinating Board," and
"Coordinating Board Staff or Board Staff." Separate definitions
will improve clarity of roles and responsibilities in Coordinating
Board rules.

Rule 17.30(2) and 17.31(2) adds the term "Coordinating" to the
existing term "Board" to align with proposed definition changes in
Subchapter A that specify the three distinct entities of the Board,
Coordinating Board, and Board staff.

Rule 17.30(4)(B)(ii), deletes the term "THECB" and replaces the
term with "Board" to align with proposed definition changes in
Subchapter A.

Rule 17.30(1), 17.31(1), and 17.32(1) deletes the specificity of
the use of "Board's" as it relates to the space projection model,
which is defined in Subchapter E under Board reports.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of admin-
istering the section is clarity on the distinction between actions
taken by the governing body, agency staff, and the agency as a
whole. There are no anticipated economic costs to persons who
are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under Texas Education Code,
Sections 61.0572 and 61.058, which provide the Coordinating
Board with the authority to conduct the facilities programs gov-
erned by Texas Administrative Code, Title 19, Part 1, Chapter
17.

The proposed amendments affect Texas Administrative Code,
Title 19, Part 1, Chapter 17, Subchapter B, Sections 17.30,
17.31, and 17.32.

§17.30.  Standards for New Construction and/or Addition Projects.
The established project standards for New Construction and Addition
projects are as follows:

(1) Space Need--The project shall not create a campus
space surplus, or add to an existing surplus, as determined by the
[Beoard's] space projection model report, required by §17.100 of this
title (relating to Board Reports).

(2) Cost--The construction building cost per gross square
foot shall not exceed one standard deviation above the mean of simi-
lar projects received by the Coordinating Board within the last seven
years, adjusted for inflation as described in the Coordinating Board's
Construction Cost report, §17.100 of this title.

(3) Building Efficiency--The ratio of NASF to GSF for the
space in projects for classrooms and general-purpose facilities shall be
0.60 or greater. Where the following specialized space is predominant
in the project, the ratios of NASF to GSF shall be as follows:

(A) Office space: 0.65 or greater;

(B) Clinical facility; 0.50 or greater;

(C) Diagnostic support laboratories: 0.50 or greater;
(D) Technical research buildings: 0.50 or greater; and

(E) For mixed-use facilities, the ratio of NASF to GSF
shall be calculated for each space type and considered separately.

(4) Space Usage Efficiency--The use of existing classroom
and class laboratory facilities will be considered when the project in-
cludes Education & General (E&G) square footage.

(A) Classroom space usage efficiency--

(i) A score of 75 points or higher is considered as
meeting the standard; and

(i)  The classroom score will determine compliance
for projects involving the following facility types: classroom, general,
auditorium/theater; other facility types that appear to contain class-
rooms or similar space.

(B) Class laboratory space usage efficiency--

(i) A score of 75 points or higher is considered as
meeting the standard; and
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(i) The class laboratory score will determine com-
pliance for projects involving facility type laboratory, general and other
facility types that appear, as determined by the Board [THECB] staff,
to contain class laboratories or similar space.

(C) Opverall space usage efficiency--

(i) Overall score is a function of the classroom and
class laboratory scores. A combined score of 150 or higher, as deter-
mined by summing the classroom and class laboratory scores, is con-
sidered as meeting the overall standard; and

(ii) The overall score is applicable for projects in-
volving the following facility types: athletic; office, general; office,
high rise; student center; other; and projects that cannot clearly be clas-
sified in a single category of facility type.

§17.31. Standards for Repair & Renovation Projects.
The established project standards for Repair and Renovation projects
are as follows:

(1) Space Need--The project shall not create a campus
space surplus, or add to an existing surplus, as determined by the
[Beard's] space projection model report, required by §17.100 of this
title (relating to Board Reports).

(2) Cost--The construction building cost per gross square
foot shall not exceed one standard deviation above the mean of simi-
lar projects received by the Coordinating Board within the last seven
years, adjusted for inflation as described in the Coordinating Board's
Construction Cost report, §17.100 of this title.

(3) Building Efficiency--The institution shall demonstrate
that the project does not reduce the existing ratio of NASF to GSF for
the building by more than 10 percent. If the project renovation is re-
quired to comply with federal or state requirements, the institution shall
explain any reduction in the ratio of NASF to GSF for the building.

$17.32.  Standards for Improved Real Property Purchase Projects.
The established project standards for Improved Real Property Purchase
projects are as follows:

(1) Space Need--The project shall not create a campus
space surplus, or add to an existing surplus, as determined by the
[Beard's] space projection model report, required by §17.100 of this
title (relating to Board Reports).

(2) Cost--The proposed purchase price should not exceed
the higher of two appraisal values. If the purchase price is greater than
the highest appraised value, the institution shall demonstrate the need
for purchasing the property at the greater value.

(3) Repair and Renovation--If the project includes repair
and renovation of any improvements on the property, the standards
in §17.31 of this title (relating to Standards for Repair & Renovation
Projects) shall apply.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403451

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER E. REPORTS
19 TAC §17.100, §17.101

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 17, Subchapter E, §17.100 and §17.101,
concerning Board and Institutional Reports related to facilities,
space need, and efficiency. Specifically, these changes align
rules with current agency practices related to producing reports
for resource planning.

Rule 17.100 provides that the Board delegates to the Com-
missioner of Higher Education to approve the required reports
listed, including the space projection model, space usage
efficiency, and construction costs, as required under Texas
Education Code, §§61.0572 and 61.058.

Rule 17.100(1), (2), and (3) amend language to define each of
the reports and delete unnecessary language related to each of
the reports.

Rule 17.100(1)(A) provides that the existing General Academic
Institutions, Technical Colleges, and State Colleges Formula Ad-
visory Committee and Health-Related Institutions Formula Advi-
sory Committee may review the space projection model as part
of tasks assigned to the committees in rule 1.169 and 1.176 as
the model is currently in use by the legislature in making appro-
priations to these institutions of higher education. This replaces
a provision currently in the rule providing that the Commissioner
may convene a separate committee to review the model and
streamlines the process using standing advisory committees.

Rule 17.100(2) deletes duplicative language pertaining to the
space usage efficiency report.

Rule 17.100(3) adds the term "Coordinating" to the existing term
"Board" to align with proposed definition changes in Subchapter
A that specify the three distinct entities of the Board, Coordinat-
ing Board, and Board staff.

Rule 17.101 amends terminology throughout the rule to align
with the proposed definition changes in Subchapter A that spec-
ify the three distinct entities of the Board, Coordinating Board,
and Board staff. This allows for the specific identification of re-
sponsible parties completing each specified action or report.

Rule 17.101(1)(B) includes an additional use of the data, noting
that the facilities inventory data may also be used to calculate
the construction cost standard.

Rule 17.101(2)(A)(i) - (iv) removes reporting based on specific
dollar thresholds with new language that aligns the thresholds in
accordance with language from Article IX, General Provisions,
Section 11.03, Statewide Capital Planning, of the Fiscal Year
2024-25 General Appropriations Act.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.
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Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of adminis-
tering the section is clarity on approval of facilities reports and
on the distinction between actions taken by the governing body,
agency staff, and the agency as a whole. There are no antic-
ipated economic costs to persons who are required to comply
with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under Texas Education Code,
Sections 61.0572 and 61.058, which provide the Coordinating
Board with the authority to conduct the facilities programs gov-
erned by Chapter 17.

The proposed amendments affect Texas Administrative Code,
Title 19, Part 1, Chapter 17.

§17.100. Coordinating Board Reports.

The Commissioner [Beard] shall annually approve [prepare] the fol-
lowing reports:

(1) Space Projection Model. [The Board; in eonsultation
with the institutions; shall develop] A space planning model [medels]
to estimate the NASF of E&G space needed at institutions of higher
education.

(A) Periodic Review. The General Academic Institu-
tions, Technical Colleges, and State Colleges Formula Advisory Com-
mittee and Health-Related Institutions Formula Advisory Committee
established under chapter 1, subchapter L of this title (relating to For-
mula Advisory Committee-General Academic Institutions, Technical
Colleges, and State Colleges) and chapter 1, subchapter M, of this ti-
tle (relating to Formula Advisory Committee-Health-Related Institu-
tions) may [Each bienntum; the Commissioner may convene an advi-
sory committee of institutional representatives to] review the model
and recommend changes.

(B) Use. The Board may [shall] use the models devel-
oped under this section to determine the need for space on campuses, as
a component of recommended funding formulas for public institutions

of higher education [ether than eommunity eolleges], and as standards
for facilities development projects.

(2) Space Usage Efficiency (SUE). An annual report on
[The Board shall ecollect data and publish reperts designed to inform

the public and other state ageneies of] the intensity of use of E&G fa-
cilities at institutions of higher education for classrooms and class lab-
oratories. Classroom and class lab utilization data are not calculated
for health-related institutions.

tions.]

HB) Use. The Board shall use the meodels developed
under this seetion to determine the utilization of elassrooms and elass
(3) Construction Costs. A calculation of [The Board shall
annually ecaleulate and repert] the mean and one standard deviation
above the mean for construction building costs per square foot. The
costs shall be based on similar projects reported to the Coordinating
Board, within the immediate prior seven years, annually adjusted for
inflation for the region of the state where the project is located. As a
minimum, the calculations shall be developed for both new construc-
tion/addition and repair and renovation for all facility types available
and shall be published on the agency website.

$17.101. Institutional Reports.

Institutions of higher education shall submit current data to the
Coordinating Board for the following reports:

(1) Facilities Inventory.

(A) Periodic Review. Institutions shall report a record
of all property, buildings, and rooms occupied or in the control of an
institution in a format specified by the Coordinating Board.

(i) The institution shall update its inventory of facil-
ities on an ongoing basis.

(i) The inventory is subject to periodic audits.

(iii) The inventory shall be certified by the institu-
tion annually on or before November 1, or as specified by the Board
staff.

(B) Use. The Coordinating Board shall use the data re-
ported in the facilities inventory for the facilities audit program and for
other required or requested analyses. The facilities inventory shall be
used to complete the following reports:

(i) the Space Projection Model;

(ii) calculation of an institution's Building Replace-
ment Estimate Report; [and]

(iii) calculation of the Space Usage Efficiency
(SUE) report; and|[-]

(iv) _calculation of the construction cost standard.

(2) Facilities Development Reports.

(A) Capital Expenditure Plan (MP1). On or before July
1 of every year, beginning in 2004, an institution shall submit an up-
date to its Capital Expenditure Plan (MP1) on file with the Coordinating
Board, as required by Texas Education Code, §61.0572(b)(4). In every
even-numbered year, the Commissioner [Beard] shall provide Facili-
ties Development Plan data to the Bond Review Board for inclusion in
the Capital Expenditure Report. This report may include planned main-
tenance, facilities adaptation, and deferred maintenance projects. The
data may be used by the Coordinating Board to respond to legislative
requests, predictions of future space need, and similar analyses. The
report shall include projects that are planned [or may be submitted to
the Beard] within the next five years, regardless of funding source, in
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alignment with dollar thresholds established by the most recent Gen-
eral Appropriations Act and Bond Review Board guidelines:

(i) new construction projects [$1;000,000 or meore];

(ii) repair and rehabilitation projects [$1;000,000 or
meore];

(iii) information resource projects [that ewmula-
tively would total $1,000,000 or more in one yeat];

(iv) property purchases that cumulatively would
total more than the dollar thresholds established by the most recent
General Appropriations Act and Bond Review Board guidelines
[$1,000,000 or mere in one year] (the actual property address or
location for individual property acquisitions may be, but are not
required to be, identified in a single proposed project entitled "property
acquisitions" with a total cost of all purchases or acquisitions projected
over the reporting period);

(v) the funding source for any planned project iden-
tified in clauses (i), (ii), (iii), and (iv) of this subparagraph; and

(B) Campus Condition Report. Annually, an institution
shall provide a copy of its Campus Condition Report to the Coordinat-
ing Board, as supplied to their Governing Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403452

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER F. FACILITIES AUDIT
19 TAC §§17.110 - 17.114

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 17, Subchapter F, §§17.110 - 17.114, con-
cerning Facilities Audits. Specifically, the amendments update
verbiage in the sections listed individually below.

Rules 17.110 and 17.114 update nomenclature from "THECB
staff" to "Board staff" and from "THECB" to "Coordinating Board"
in alignment with proposed changes to definitions in Subchap-
ter A. The amendments allow for the specific identification of re-
sponsible parties completing each specified action or report.

Rule 17.110(a) removes the use of "approved" from facilities de-
velopment projects as the Coordinating Board does not approve
projects and solely collects data on the projects, in accordance
with Texas Education Code, §§61.0572 and 61.058. Additional
revisions correct terminology related to educational and general
facilities.

Rules 17.111(1), 17.112, and 17.113(a) add the term "Coordinat-
ing" to the existing term "Board" to align with proposed definition
changes in Subchapter A that specify the three distinct entities
of the Board, Coordinating Board, and Board staff. The amend-
ments allow for the specific identification of responsible parties
completing each specified action or report.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of admin-
istering the section is clarity on the distinction between actions
taken by the governing body, agency staff, and the agency as a
whole. There are no anticipated economic costs to persons who
are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under Texas Education Code,
Sections 61.0572 and 61.058, which provide the Coordinating
Board with the authority to conduct the facilities programs gov-
erned by Chapter 17.

The proposed amendments affect Title 19, Part 1, Chapter 17,
Subchapter F, §§17.110 - 17.114.

§17.110.  General Provisions.

(a) [Fhe] Board staff shall periodically conduct a comprehen-
sive audit of all educational [edueation] and general facilities on the
campuses of institutions to verify the accuracy of the institutional facil-
ities inventory and [appreved] facilities development projects for each
of those institutions.

(b) No later than 30 days after Board [FTHECB] staff has pre-
sented the Facilities Audit Report to the Board (or appropriate standing
committee of the Board), Board staff [the Beard] files a copy of the re-
port with the institution and the Legislative Budget Board.

(c) Institutions that conduct regularly scheduled self-audits
may be exempted from the on-site review providing that:
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(1) The institution presents to the Coordinating Board

§17.110(c) of this chapter (relating to General Provisions) [Subehapter

[FHECEB] a copy of the formal report of the audit and its documented
processes that demonstrate the accuracy of the data; and

(2) confirmation that the review includes consideration of
the facilities audit objectives stated in §17.111 of this title (relating to
Facilities Audit Objectives).

§17.111.

The objectives of the audit are to determine whether selected institu-
tions of higher education:

Facilities Audit Objectives.

(1) are accurately reporting their facilities inventory data to
the Coordinating Board; and

(2) have followed the Board rules and received approval
where such approval was required.

§17.112.  Data Sources.

The Coordinating Board may use the following data sources in the
course of the audit:

(1) Institutional Capital Expenditure Plans (MP1);

(2) Campus Condition Report as submitted to the govern-
ing board;

(3) Space Model Projection Reports;

(4) Reports required by the Educational Data Center;

(5) Facilities Inventory Reports;

(6) Facilities Development and Improvement Applications
and Reviews;

(7) Classroom and Class Laboratory Utilization Reports;
(8) Energy Savings Performance Contracts;
(9) Governing Board facilities approvals; and

(10)  Any other institutional data deemed appropriate by the
Coordinating Board staff.

$17.113.  Institutional Audit Cycle.

(a) The Coordinating Board shall determine the frequency and
the scope of the audits authorized by this section; audits shall be limited
to objectives stated in §17.111 of this title (relating to Facilities Audit
Objectives).

(b) The Board may conduct an audit of an institution more of-

ten than every five years upon the request of the institution, the Board,
the Legislature, or another agency within revenue appropriated for this

purpose.
(c) [Staff of the] Board staff shall publish a schedule of audits
for the succeeding fiscal year.
§17.114.  Audit Components.
Audits consist of two components:
(1) On-Site Audit of an Institution's Facilities Inventory:

(A) Institutions may participate in the Peer Review
Team (PRT) process, by which institutions aid in auditing one another,
with the participation of Board [THECB] staff. Institutions participat-
ing in the PRT program must provide one or more qualified individuals
with facilities management for the PRT pool maintained by the Board
[FHECB] Staff; or

(B) Institutions choosing not to participate in the PRT
audit process are required to conduct self-audits in accordance with

F, 17.110(e)].

(2) Audit of an Institution's Facilities Development
Projects:

(A) The Internal Auditor of an institution (or its Sys-
tem Office) may determine if facilities projects were submitted to the
Coordinating Board in accordance with §17.20 of this title (relating
[Relating] to Facility Projects to Be Submitted to the Coordinating
Board) and submit a report to the Coordinating Board [FHECB].

(B) Board staff [The FHECB] shall publish a Facilities
Audit Protocol on the agency's website, including details on the process
and timing of these components.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403453

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER G. TEXAS STATE TECHNICAL
COLLEGE SYSTEM ACQUISITIONS OF LAND
AND FACILITIES

19 TAC §17.200

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 17, Subchapter G, §17.200, concerning
Texas State Technical College System Acquisitions of Land and
Facilities. Specifically, this new section will establish the Texas
State Technical College land and facilities projects requiring Co-
ordinating Board approval and the method by which the Coor-
dinating Board would review and consider the projects for ap-
proval.

Rule 17.200 ensures a documented approval process for certain
Texas State Technical College System land and facilities pur-
chases if the combined value is more than $300,000, in accor-
dance with Texas Education Code, §135.02(c). This differs from
facilities related projects at other institutions of higher education
for which an institution's Board of Regents has sole authority to
approve and the Coordinating Board only receives information
on the project.

The rule requires the institution to submit the project in accor-
dance with §17.21, Submission Procedures, and the Coordinat-
ing Board to assess the project in accordance with the standards
provided under §17.32, Standards for Improved Real Property
Purchase Projects.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local gov-
ernments as a result of enforcing or administering the rule. There
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are no estimated losses or increases in revenue to the state or
local governments as a result of enforcing or administering the
rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section is
in effect, the public benefit anticipated as the result of adopting
this rule is to codify approval requirements in accordance with
Texas Education Code, §135.02(c), which requires the Coordi-
nating Board to approve certain Texas State Technical College
System land and facilities purchases if the combined value is
more than $300,000. There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily Cormier,
Assistant Commissioner for Funding, P.O. Box 12788, Austin,
Texas 78711-2788, or via email at funding@highered.texas.gov.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The new section is proposed under Texas Education Code,
§135.02(c), which requires the Coordinating Board to approve
certain Texas State Technical College System land and facilities
purchases.

The proposed new section would affect Title 19, Part 1, Chapter
17, by adding Subchapter G, §17.200.

§17.200. Projects Requiring Board Approval.

(a) Notwithstanding any other part of chapter 17, the Commis-
sioner must review and approve the acceptance or acquisition of any
land and facilities for Texas State Technical College System if it meets
the following requirements:

(1) the board of regents of the Texas State Technical Col-
lege System requests to place the land and facilities on its E&G space

inventory; and

(2) the combined value of the land and facilities is more
than $300,000.

(b) For all real property acquisitions, Texas State Technical
College System shall comply with §17.21 of this chapter (relating to
Submission Procedures) for reporting related information to the Board.

(c) If the property has improvements, the Commissioner will
assess the project in accordance with project standards for Improved

Real Property Purchase Projects in §17.32 of this chapter (relating to
Standards for Improved Real Property Purchase Projects).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403454

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

CHAPTER 22. STUDENT FINANCIAL AID

PROGRAMS

SUBCHAPTER O. TEXAS LEADERSHIP
RESEARCH SCHOLARS PROGRAM

19 TAC §22.301, §22.310

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 22, Subchapter O, §22.301 and §22.310,
concerning the Texas Leadership Research Scholars Program.
Specifically, this amendment will clarify the type of institutions
eligible to participate and how the allocation of funds is deter-
mined.

Texas Education Code (TEC), Chapter 61, Subchapter T-3, re-
quires the Coordinating Board to adopt rules for the adminis-
tration of the program, including rules providing for the amount
and permissible uses of a scholarship awarded under the pro-
gram. The amended sections provide clarity and guidance to
students, participating institutions, and Coordinating Board staff
for the program's implementation.

Rule 22.301, Definitions, provides definitions for words and
terms within Texas Leadership Research Scholars rules. The
definitions provide clarity for words and terms that are integral to
the understanding and administration of the Texas Leadership
Research Scholars rules. Specifically, the amended section
clarifies that general academic institutions are eligible to partici-
pate in the Texas Leadership Research Scholars Program.

Rule 22.310, Scholarship Amounts and Allocation of Funds, out-
lines the scholarship amounts and how the Coordinating Board
will allocate the funds to institutions. The rule provides clar-
ification of the statutory requirements related to the minimum
amount of the award and how the amount will be calculated to
provide clarity for the annual allocation formula for each insti-
tution. Specifically, the amended section outlines how the allo-
cation of initial awards will be determined between eligible in-
stitutions, clarifying the data used to determine each eligible in-
stitution's share of awarded research doctoral degrees, and if
there is insufficient funding to award more than seventy-five ini-
tial scholarships the awards will be split between public research
and emerging institutions. This calculation ensures that initial
scholarship awards are being allocated to institutions success-
fully graduating research doctorates.

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess, has determined that for each of the first five years the

49 TexReg 5888 August 9, 2024 Texas Register


mailto:funding@highered.texas.gov

sections are in effect there may be fiscal implications for state
or local governments as a result of enforcing or administering
the rules for the Texas Leadership Research Scholars program.
However, participation in the program is voluntary for institu-
tions of higher education. Fiscal implication of the potential for
increased funding to institutions of higher education is funded
as part of the Texas Leadership Research Scholars program in
statute and the General Appropriations Act. Additional ancillary
costs to institutions that choose to participate are assumed within
the fiscal note for the legislation. The rules do not impose ad-
ditional costs of compliance beyond those provided in statute.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Jennielle Strother has also determined that for each year of
the first five years the section is in effect, the public benefit an-
ticipated as a result of administering the rule will be the increase
in number of high-achieving, economically disadvantaged stu-
dents who pursue higher education opportunities that may not
have been able to afford or access otherwise. There are no an-
ticipated economic costs to persons who are required to comply
with the sections as proposed. Participation in the Texas Lead-
ership Research Scholars program is voluntary.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Jennielle
Strother, Assistant Commissioner for Student Success, P.O. Box
12788, Austin, Texas 78711-2788, or via email at StudentSuc-
cess@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.

The amendment is proposed under Texas Education Code, Sec-
tion 61.897, which provides the Coordinating Board with the au-
thority to adopt rules as necessary to implement the Texas Lead-
ership Research Scholars Program.

The proposed amendment affects Texas Education Code, Sec-
tions 61.891 - 61.897.

§22.301. Definitions.

In addition to the words and terms defined in §22.1 of this chapter
(relating to Definitions) the following words and terms, when used in
this subchapter, shall have the following meanings, unless the context

clearly indicates otherwise. In the event of conflict, the definitions in
this subchapter shall control.

(1) Administrator--The institution of higher education con-
tracted by the Coordinating Board to administer the Program.

(2) Eligible Institution--A general academic teaching
institution as defined by Texas Education Code, §61.003(3) [seetion
61-003(3) of the Texas Eduecation Code and designated as either a
public research university or public emerging research university
under the Coordinating Board's accountability system].

(3) Leadership Scholarship--The scholarship awarded to

an undergraduate student in the program under subchapter N of this
chapter (relating to Texas Leadership Scholars Grant Program).

(4) Program--The Texas Leadership Research Scholars
Grant Program.

(5) Research Doctoral Degree--In this subchapter, Re-
search Doctoral Degree means a research doctoral degree that is
included on the list of research doctoral degrees published annually by
Coordinating Board staff on March 1 of each fiscal year. The list of
research doctoral degrees shall be annually updated by Coordinating
Board staff to reflect all degree titles included in the most recently
published National Science Foundation Survey of Earned Doctorates
and any additional degree titles identified by the Commissioner.

(6) Research Scholar--An eligible graduate student who
was nominated and selected to participate in the Texas Leadership
Research Scholars Grant Program.

(7) Research Scholarship--The scholarship awarded to a
graduate student in the Program.

$§22.310. Scholarship Amounts and Allocation of Funds.

(a) Funding. The Coordinating Board may not award through
this Program an amount that exceeds the amount of state appropriations
and other funds that are available for this use.

(b) Scholarship Amounts.

(1) The Commissioner shall establish the amount of each
Research Scholarship in an academic year that is 150% of the average
of the amount of the Leadership Scholarships awarded across public
research and public emerging research institutions under subchapter N
of this chapter (relating to Texas Leadership Scholars Grant Program),
based on available appropriations for the Program. The Scholarship
may be applied toward housing, food, or other costs of attendance al-
lowed under the Program, at the participating eligible institution as ap-
proved by the Coordinating Board.

(2) An Eligible institution may not reduce the amount of a
scholarship by any gift aid for which the Research Scholar receiving the
scholarship is eligible unless the total amount of a Research Scholar's
scholarship plus any gift aid received exceeds the Research Scholar's
cost of attendance.

(3) An Eligible institution shall ensure each Research
Scholar receives the scholarship awarded under the program for
four (4) years so long as the scholar maintains eligibility set forth in
§22.303(b) of this subchapter (relating to Eligible Students).

(c) Allocation of Funds.

(1) The Commissioner shall determine and announce the
number of initial scholarships available to each participating eligible
institution by January 31 of the prior fiscal year set forth in §22.303(a)
of this subchapter, based on the following criteria:

(A) If there is sufficient funding to award more than
seventy-five (75) initial Scholarships in a given fiscal year, the Co-
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ordinating Board shall award initial Scholarships to each eligible in-
stitution based on each eligible institution's share of awarded research
doctoral degrees calculated using the most recent year available of data
reported by the National Science Foundation in the annual Survey of
Earned Doctorates; and

(B) Ifthere is funding to award seventy-five (75) initial
Scholarships or fewer in a given fiscal year, the Coordinating Board
shall divide the initial Scholarships in the following way:

(i) 50% of available initial Scholarships will be al-
located among public research universities based on each institution's
share of awarded research doctoral degrees calculated using the most
recent year available of data reported by the National Science Founda-
tion in the annual Survey of Earned Doctorates; and

(ii)  50% of available initial Scholarships will be al-
located among emerging research universities based on each institu-
tion's share of awarded research doctoral degrees calculated using the
most recent year available of data reported by the National Science
Foundation in the annual Survey of Earned Doctorates.

[(A) 50% of available initial Scholarships will be allo-
of the number of research doctoral degrees awarded by public research
sioner; and]

[(B) 50% of available initial Scholarships will be allo-
share of the number of research doctoral degrees awarded by public

(2) The number of Scholarships allocated to each partici-
pating eligible institution for returning Research Scholars will be the

number of Scholars eligible to receive the Scholarship set forth in
§22.303(b) of this subchapter.

(3) Each participating eligible institution will receive an
annual allocation equal to the number of Scholarships allocated to the
institution times the amount established in subsection (b) of this sec-
tion.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403455

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6537

¢ ¢ ¢

CHAPTER 23. EDUCATION LOAN
REPAYMENT PROGRAMS

SUBCHAPTER D. [LOAN REPAYMENT
ASSISTANCE PROGRAM FOR| MENTAL
HEALTH PROFESSIONALS LOAN REPAYMENT
ASSISTANCE PROGRAM

19 TAC §§23.93, 23.94, 23.96, 23.97, 23.100 - 23.102

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules and amendments to Texas Ad-
ministrative Code, Title 19, Part 1, Chapter 23, Subchapter D,
§8§23.93, 23.94, 23.96, 23.97, and 23.100 - 23.102, concerning
the Mental Health Professionals Loan Repayment Assistance
Program. Specifically, the amendments will align the subchap-
ter with others in Chapter 23 regarding structure, form, and
language; eliminate duplicative provisions; and clarify potential
ambiguities in existing rules. The new sections will consoli-
date provisions from other rules related to program limitations
and specific provisions affecting persons who first established
eligibility for the program prior to September 1, 2024. The
Coordinating Board is authorized to adopt rules as necessary
for the administration of the program by Texas Education Code
(TEC), Section 61.608.

The subchapter is retitled to conform with the titles of the other
subchapters in Chapter 23.

Rule 23.93 is amended to make conforming changes to the sub-
chapter title.

Rule 23.94 is amended by removing three unnecessary defini-
tions and unnecessary portions of another definition. After the
creation of a definition for "Coordinating Board" in §23.1 (relating
to Definitions) in the general provisions for this chapter, the defi-
nition of "Board staff" in §23.94 is redundant, with all references
to "Board staff" throughout the subchapter changed to "Coordi-
nating Board." The terms "Local Mental Health Authority" and
"Title I school" are used only once each in rule, so the definitions
are eliminated and have been incorporated contextually when
the terms appear. The definition of "full-time service" is amended
to eliminate the listed conditions that constitute eligible service
(existing subparagraphs (4)(A) - (D)). These conditions are in-
cluded in the eligibility criteria described in §23.96 (relating to
Eligible Applicants).

Rule 23.94 is further amended by expanding the existing defini-
tion of "service period." Specifically, an alternate definition is pro-
vided that allows service for at least 9 months of a 12-month aca-
demic year by a licensed specialist in school psychology. The
existing definition conflicts with the typical employment contract
for these individuals, inadvertently disqualifying some otherwise
eligible applicants from receiving loan repayment funds. The ex-
panded definition remedies this.

Rule 23.96 is amended to simplify program eligibility rules so
they more clearly reflect Coordinating Board practice. The rule
is retitled to conform to a consistent rule structure and naming
convention throughout Chapter 23. Historically, eligibility for this
program has been a two-step process, with applicants estab-
lishing initial eligibility for the program and then, after completing
a service period, becoming eligible for disbursement of funds.
These processes have since been combined, with applicants es-
tablishing eligibility after their first service period. Accordingly,
subsection (a) of this section and repealed §23.98 (related to
Eligibility for Disbursement of Loan Repayment Assistance) are
consolidated into the amended subsection (a) and the new sub-
section (b). Eligible practice specialties, previously listed in re-
pealed §23.95, also are incorporated in paragraph (a)(3). Fur-
ther edits are made to clarify certain eligibility criteria, but the
proposed rule changes will not substantively change program
requirements. The existing subsection (b) is eliminated and re-
constituted within the new §23.102 (relating to Provisions Spe-
cific to Mental Health Professionals Who Established Eligibility
for the Program Before September 1, 2023).
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Rule 23.97 is amended to clarify how the Coordinating Board
prioritizes disbursement in the event that available funds are in-
sufficient to offer loan repayment assistance to all eligible appli-
cants. The rule is retitled to conform to a consistent rule structure
and naming convention throughout Chapter 23. Existing sub-
sections (b) and (c) are removed and reconstituted in §23.101
(relating to Limitations). The prioritization process in new sub-
section (b), which consolidates existing subsections (d), (e), and
(f), is slightly amended in three substantive ways. First, subpara-
graph (b)(1)(C) is clarified to align with current practice that "MH-
PSA scores that reflect the highest degrees of shortage" means
that the Coordinating Board ranks applications by MHPSA score
in descending order, starting with applications with the highest
score. Also, subparagraph (b)(1)(E) is amended to reflect that
"rural area," which previously was not defined in rule, means a
county with a population of less than 50,000 persons, which is
the Coordinating Board's operational definition for the term in
all loan repayment programs. Finally, paragraph (b)(2) is added
based on the existing subsection (f) but further clarified that re-
newal applications from licensed marriage and family therapists
will be prioritized over initial applications. Existing subsection (g)
is removed and reconstituted in §23.100 (relating to Amount of
Repayment Assistance).

Rule 23.100 is amended by adding some provisions that previ-
ously existed elsewhere in the subchapter and removing provi-
sions that are relocated to other rules. Existing subsection (a)
is redundant with provisions within §23.3 (relating to Methods
of Disbursement) in the general provisions of this chapter and
is removed. Existing subsection (b) and paragraph (e)(1) are
removed and relocated to new §23.102 (relating to Provisions
Specific to Mental Health Professionals Who Established Eligi-
bility for the Program Before September 1, 2023). New subsec-
tion (a) has "on or after September 1, 2023" language removed
to make it the clear default state and is rephrased to combine
the provisions of existing subsection (c) and paragraph (e)(2).
Existing subsection (d) is removed and reconstituted in §23.101
(relating to Limitations). New subsection (d) is the reconstituted
§23.97(g).

Rule 23.101 is created to consolidate various program limitations
that previously were spread throughout the subchapter. Para-
graphs (1) and (2) are the reconstituted §23.97(b) and (c); para-
graph (3) is the reconstituted §23.100(d); and paragraph (4) cod-
ifies existing Coordinating Board practice that loan repayment
assistance amounts may never exceed unpaid principal and in-
terest owed on eligible education loans.

Rule 23.102 is created to consolidate provisions that specifically
apply to providers who established eligibility for the program prior
to September 1, 2023. Subsections (a) and (b) are the reconsti-
tuted §23.96(b), (c), and (d), with changes to reflect the elimi-
nation of the outdated "two-step" eligibility process in rule; and
subsection (c) is the reconstituted and consolidated §23.100(b)
and (e)(1).

Dr. Charles W. Contéro-Puls, Assistant Commissioner for Stu-
dent Financial Aid Programs, has determined that for each of the
first five years the sections are in effect there would be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the rules. There are no estimated reductions
in costs to the state and to local governments as a result of en-
forcing or administering the rules. There are no estimated losses
or increases in revenue to the state or to local governments as
a result of enforcing or administering the rules.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Charles W. Contéro-Puls, Assistant Commissioner for Stu-
dent Financial Aid Programs, has also determined that for each
year of the first five years the section is in effect, the public ben-
efit anticipated as a result of administering the section will be the
establishment of rules that more clearly articulate Coordinating
Board policy and better align with rules governing the Coordinat-
ing Board's other loan repayment assistance programs. There
are no anticipated economic costs to persons who are required
to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Charles
W. Contéro-Puls, Assistant Commissioner for Student Financial
Aid Programs, P.O. Box 12788, Austin, Texas 78711-2788, or
via email at SFAPPolicy@highered.texas.gov. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

The amendments and new sections are proposed under Texas
Education Code, Section 61.608, which provides the Coordinat-
ing Board with the authority to adopt rules as necessary to ad-
minister the Loan Repayment Program for Mental Health Pro-
fessionals.

The proposed amendments and new sections affect Texas Ad-
ministrative Code, Title 19, Part 1, Chapter 23.

$23.93.  Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, chapter [Chapter] 61, subchapter [Subehapter]
K, Repayment of Certain Mental Health Professional Education Loans.
These rules establish procedures to administer the subchapter as pre-
scribed in the Texas Education Code, §§61.601 - 61.609.

(b) Purpose. The purpose of the Mental Health Professionals
Loan Repayment Assistance Program [for Mental Health Profession-
als] is to encourage qualified mental health professionals to provide ser-
vices to designated recipients in a mental health professional shortage
area or state hospital, through a mental health authority, or to students
in eligible schools.

§23.94.  Definitions.

In addition to the words and terms defined in §23.1 of this chapter (re-
lating to Definitions), the [The] following words and terms, when used
in this subchapter, shall have the following meanings, unless the con-
text clearly indicates otherwise:

PROPOSED RULES
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HH Boeard Staff—-The staff of the Texas Higher Education
(1) [€2y] CHIP--The Children's Health Insurance Program,
authorized by the Texas Health and Safety Code, Chapter 62.

(2) [$)] Community-Based Mental Health Services--The
services found under the Texas Health and Safety Code, [Subchapter
B;] Chapter 534, Subchapter B [Health and Safety Code].

(3) [(4] Full-time Service--Employed or contracted full-
time (at least 32 hours per week for providers participating only in
the state-funded program, or at least 40 hours per week for providers
participating in both the state funded program and the SLRP) by an
agency or facility for the primary purpose of providing direct mental
health services. [te:]

HA) in a mental health professional shertage area:}
/) Medicaid recipients:]
[(iii)  persons in facilities operated by or under con-
fiv)  persens in facilities operated by or under con-
tract with the Texas Department of Criminal Justice; or]
{B) patients in state hospitals;}
HC) individual .. ot |
health services from a local mental health authority; and/or}
D) students enrolled in an eligible distriet or schook}

[(5) Local Mental Health Authority—As defined in Texas

(4) [€6)] Medicaid--The medical assistance program autho-
rized by [Chapter 32;] the Texas Human Resources Code, Chapter 32.

(5) [€H] MHPSAs--Mental Health Professional Shortage
Areas (MHPSAS) are designated by the U.S. Department of Health and
Human Services (HHS) as having shortages of mental health providers
and may be geographic (a county or service area), demographic (low
income population), or institutional (comprehensive health center, fed-
erally qualified health center, or other public facility). Designations
meet the requirements of Sec. 332 of the Public Health Service Act, 90
Stat. 2270-2272 (42 U.S.C. 254¢). [Fexas MHPSAs are recommended
for designation by HHS based on analysis of data by the Department
of State Health Services:]

(6) Program--Mental Health Professionals Loan Repay-
ment Assistance Program.

(7) [€8)] Psychiatrist--A licensed physician who is a grad-
uate of an accredited psychiatric residency training program.

(8) Service Period--A period of:

(A) twelve (12) consecutive months qualifying a mental
health professional for loan repayment assistance; or

(B) for a mental health professional described by
§23.96(a)(3)(F) of this subchapter (relating to Applicant Eligibility),
at least nine (9) months of a 12-month academic year qualifying the
professional for loan repayment assistance.

H9)  Service Period—A period of 12 conseeutive months
qualifyring a mental health prefessional for loan repayment

(9) [E®)] SLRP--A grant provided by the Health Re-
sources and Services Administration to assist states in operating

their own State Loan Repayment Program (SLRP) for primary care
providers working in Health Professional Shortage Areas (HPSA).

(10) [ED)] State Hospital--Facilities found under the Texas
Health and Safety Code, §552.0011[; Health and Safety Code].

f12) Title I Schoel-Texas publie school that receives fed-
eral funding under Title I; Elementary and Secondary Eduecation Aet of

$23.96. Applicant Eligibility [for Conditional Approvel of Applica-
tions].

(a) To be eligible to receive loan repayment assistance, an ap-
plicant [for the Board staff to reserve loan repayment funds, a mental
health professional| must:

(1) submit a [ensure that the Board staff has received the]
completed application to the Coordinating Board by the established
deadline, which will be posted on the program web page;

(2) be a U.S. citizen or a Legal Permanent Resident and
have no license restrictions;

(3) currently be employed as one of the following eligible
practice specialties: [not be eurrently fulfilling another obligation te

provide mental health services as part of a scholarship agreement, a
student loan agreement; or another student loan repayment agreement:|
(A) a psychiatrist;
(B) a psychologist, as defined by §501.002, Texas Oc-
cupations Code;

(C) a licensed professional counselor, as defined by
§503.002, Texas Occupations Code;

(D) anadvanced practice registered nurse, as defined by
§301.152, Texas Occupations Code, who holds a nationally recognized
board certification in psychiatric or mental health nursing;

(E) a licensed clinical social worker, as defined by
§505.002, Texas Occupations Code;

(F) a licensed specialist in school psychology, as de-
fined by §501.002, Texas Occupations Code;

(G) a licensed chemical dependency counselor, as de-
fined by §504.001, Texas Occupations Code; or

(H) alicensed marriage and family therapist, as defined
by §502.002, Texas Occupations Code; and

(4) have completed one, two, or three consecutive service

periods:
(A) in an MHPSA, providing direct patient care to:

(i) Medicaid enrollees;

(ii) CHIP enrollees, if the practice serves children;

(iii) persons in a secure correctional facility oper-
ated by or under contract with the Texas Juvenile Justice Department
or its successor; or

(iv) _persons in a secure correctional facility operated
by or under contract with any division of the Texas Department of
Criminal Justice or its successor;

(B) in a state hospital, providing mental health services
to patients; or
(C) providing mental health services to individuals re-

ceiving community-based mental health services from a local mental
health authority, as defined in Texas Health and Safety Code, §531.002.
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(b) Notwithstanding subsection (a)(4) of this section, to be eli-
gible to receive loan repayment assistance as a specialist in school psy-

(b) If'there are not sufficient funds to offer loan repayment as-
sistance for all eligible providers, applications shall be prioritized as

chology as outlined under subsection (a)(3)(F) of this section, the ap-

follows:

plicant must:

(1) have completed one, two, or three consecutive service

(1) Applications from eligible providers from practice spe-
cialties described in §23.96(a)(3)(A) - (G) of this subchapter (relating

periods of employment in:

(A) aschool district which is located partially or com-
pletely in a MHPSA;

(B) an open-enrollment charter school located in a MH-

to Applicant Eligibility), ranked by the following criteria:

(A) renewal applications;

(B) applications from providers who sign SLRP con-

tracts;

PSA; or

(C) a Texas public school that receives federal funding

(C) applications from providers whose employers are
located in an MPHSA, prioritizing higher MHPSA scores. If'a provider

under Title I, Elementary and Secondary Education Act of 1965 (20

works for an agency located in an MHPSA that has satellite clinics and

U.S.C. §6301 et seq.); and

(2) have provided mental health services to students en-
rolled in that district or school during that time of employment.

gram before September 1; 2023; a mental health professional must:}

fH agree to provide five consecutive years of eligible ser-

vice in a Mental Health Professional Shortage Area, with the under-
f2) agree to provide mental health services to:}

HA) Individuals enrolled in Medicaid or CHIP or both:

or]

{B) persons committed to a secure correctional facility
operated by or under contraet with the Texas Juvenile Justice Depart-
ment or persons confined in a secure correctional facility operated by
or under contract with any division of the Texas Department of Crimi-
nal Justiee-}
gram on or after September 15 2023; a mental health professional must]

D agree to provide three consecutive years of eligible ser-
vice in a Mental Health Professional Shortage Area, with the under-
H2) agree to provide mental health serviees to:}

A  Individuals enrolled in Medicaid or CHIP or both;
or}

[B) persons committed to a secure eorrectional faeility
operated by or under contract with the Texas Juvenile Justice Depart-
ment or persons confined in a secure correctional facility operated by
or under eontract with any division of the Texas Department of Crimi-
nal Justiee-}
establish eligibility for the program on or after September 15 2023; whe
provide mental health services to patients in state hospitals, individuals
recetving eommunity-based mental health services from a local mental
health autherity; or students enrolled in an eligible distriet or school;
a mental health professional must agree to provide three conseeutive
years of eligible service as outlined in §23.98 of this subchapter (relat-
ing to Eligibility for Disbursement of Loan Repayment Assistanee)]
$23.97.  Applicant Ranking Priorities [Selection of Eligible Appli-
cants and Limitations].

(a) Each fiscal year an application deadline will be posted on
the program web page.

the provider works in more than one of the clinics, the highest MH-
PSA score where the provider works shall apply. If a provider travels
to make home visits, the provider's agency base location and its MH-
PSA score shall apply. If a provider works for different employers in
multiple MHPSAs having different degrees of shortage, the location
having the highest MHPSA score shall apply;

(D) applications from providers in state hospitals;

(E) applications from providers whose employers are
located in counties with a population of less than 50,000 persons. In
the case of providers serving at multiple sites, at least 75% of their
work hours are spent serving in counties with a population of less than
50,000 persons; and

(F) applications received on the earliest dates; and

(2) Applications from eligible providers from the practice
specialty described in §23.96(a)(3)(H) of this subchapter, ranked by the

following criteria:
(A) renewal applications; and

(B) applications received on the earliest dates.

by Net mere than 10 percent of the mamber of repayment as-
sistanee grants paid under this subchapter each year may be awarded te
mental health professionals providing mental health services to persons
committed to a secure correctional facility operated by or under con-
traet with the Texas Juvenile Justice Department or persens confined in
a secure correctional facility operated by or under contraet with any di-
these professionals will be selected on a first-come-first-served basis-}

ey Net more than 30 perecent of the number of repayment
assistance grants paid under this subchapter each fiseal year may be
awarded to mental health professionals in any ene of the eligible prae-

tice specialties; unless exeess funds remain available after the 30 per-
cent maximum has been met.]

[(d) For practice specialties outlined in §23.95(1) - (7) of this
subchapter (relating to Eligible Practice Specialties); applications will
be ranked in order of the following priorities:}

D previders whe benefitted from awards the previeus

year;}

[3) previders whese employers are located in areas hav—
ing MHPSA seeres that refleet the highest degrees of shertage: H a
provider works for an ageney located in an MHPSA that has satellite
elinies and the previder works in more than ene of the elinies; the high-
est MHPSA: score where the provider works shall apply: If a provider
travels to make home visits; the provider's ageney base loeation and its
MHRPSA seore shall apply: If a provider weorks for different employers
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in multiple MHPSAs having different degrees of shortage, the location
having the highest MHPSA score shall apply:]
H4) providers in state hospitals:}
providers whese employers are located in rural areas;
if; in the ease of providers serving at multiple sites; at least 75% of their
work hours are spent serving in these areas; and}
liest dates.]

e} I funds remain available after loan repayment awards
have been reserved for applicants selected aceording to the eriteria
stated in subsection (d) of this seetion; ions for practice spe-
eialties outlined in §23-95(1) - (7 of this subehapter will be ranked in

order of the following priorities; regardless of the applicant's practice
speeialty:}

D previders whese employers are located in areas hav-
ing MHPSA scores that reflect the highest degrees of shortage. If a
provider works for an agency located in an MHPSA that has satellitc
clinics and the provider works in more than one of the clinics, the high-
cst MHPSA score where the provider works shall apply. If a provider
travels to make home visits, the provider's agency base location and its
MHPSA score shall apply. If a provider works for different employers
in multiple MHPSAs having different degrees of shortage, the location
having the highest MHPSA score shall apply:}

providers whese employers are located in rural areas;

if, in the case of providers serving at multiple sites, at least 75% of their
weork hours are spent serving in these areas; and}
lest dates; and}

H4) providers eligible under subsection in §23-95(8) of this
subchapter}

HH ¥ funds remain available after loan repayment awards
have been reserved for applicants selected aceording to the eriteria
stated in subsection (e) of this section; applications for practice
speetalties outlined in §23-95(8) of this subechapter; will be ranked in
order of the providers whese applications were received on the earliest
dates-}

gy ¥ state funds are not sufficient to allow for maximum
award amounts stated in §23-100 of this subchapter (relating to
Amount of Repayment Assistance) for all eligible applicants; the
Board staff may adjust in an equitable manner the state-funded distri-
bution amounts for a fiseal year; in accordanece with TEC 61-607(d)}

§23.100. Amount of Repayment Assistance.

fa) Lean repayment awards will be disbursed direetly to
lenders on behalf of eligible mental health professionals

fb) Repayment assistanece for each year of full-time serviee
for mental health professionals who first established eligibility for the
program before September 1; 2023; will be in an amount determined

by applying the following applicable percentage to the maximum total
amount of assistance allowed for the professional:}

for the first year; 10 pereent;}

for the second year, 15 percent;]
for the third year; 20 pereent:]

for the fourth year; 25 percent; and}
for the fifth year; 30 pereent]

TITTE

(a) [e)] Repayment assistance for each service period [year of
full-time service for mental health professionals whe first established

eligibility for the program on or after September 1; 2023;] will be [in an
ameunt] determined by applying the following applicable percentage
to the lesser of the maximum total amount of assistance allowed for the
provider's practice specialty, as established by §23.101 of this subchap-
ter (relating to Limitations), or the total student loan debt owed at the
time the provider established eligibility for the program [prefessional]:

(1) for the first service period [year], 33.33 percent;
1, 33.33 percent; and

(2) for the second service period [year
(3) for the third service period [year], 33.34 percent.

fd) The total amount of state appropriated repayment assis-
tanee received by a mental health professional under this subchapter
may not exeeed:]
I  $160,000; for a psychiatrist;]

A  a psychologist}
worker has received a doctoral degree related to social work;]

HE) alicensed professional counselor; if the ecounselor
has received a doctoral degree related to counseling; or]

D) a licensed marriage and family therapist if the
marriage and family therapist had received a doctoral degree related
to marriage and family therapy;]

4y $40,000; for a licensed specialist in school psychol-
ogy, a licensed clinical social worker, a licensed marriage and family
therapist; or a licensed professional counselor whe has not received a
doctoral degree related to social work or counseling: and]
{é} 51;5;;;7%fissx'si{iz i bya i i
wved an te d lated to chermical d Y |
ing or behavioral science.]
fe) H a mental health provider's total student loan indebt-
edness is less than the total amount of repayment assistance allowed
in the program:]
D FEor mental health professionals whe first established
]. ] ] fef{-he l E S 1 %2923,aﬂ1511ﬂt5&¥€ “0{
for year one; 15% for year two; 20% for year three; 25% for year four;
and 30% for year five.]

H2) For mental health professionals whe first established

eligibility for the program on or after September 1; 2023; amounts are

(b) [€D] An eligible provider [prefessional] may receive pro-
rated loan repayment assistance based on the percentage of full-time
service provided for each service period, for a minimum of twenty (20)
[20] hours per week.

(c) [€g&)] Failure to meet the program requirements will result
in non-payment for the applicable service period(s) and, except under
circumstances determined by the Coordinating Board [staff] to consti-
tute good cause, removal from the program.
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(d) If state funds are not sufficient to allow for maximum loan
repayment assistance amounts stated in this section for all eligible ap-

(1) submit a completed application to the Coordinating
Board by the established deadline, which will be posted on the program

plicants, the Coordinating Board may adjust in an equitable manner the

web page;

state-funded distribution amounts for a fiscal year, in accordance with
Texas Education Code, §61.607(d).

§23.101.

Limitations.

In addition to the limitations associated with eligible education loans
established in §23.2 of this chapter (relating to Eligible Lender and
Eligible Education Loan), the following limitations apply to the Mental
Health Professionals Loan Repayment Assistance Program.

(1) Not more than 10 percent of the number of loan repay-
ment assistance grants paid under this subchapter each year may be
offered to providers providing mental health services to persons com-
mitted to a secure correctional facility operated by or under contract
with the Texas Juvenile Justice Department or persons confined in a
secure correctional facility operated by or under contract with any di-
vision of the Texas Department of Criminal Justice. Applications from
these providers will be selected in the order they were submitted.

(2) Not more than 30 percent of the number of loan repay-
ment assistance grants paid under this subchapter each fiscal year may
be offered to providers in any one of the eligible practice specialties,
unless excess funds remain available after the 30 percent maximum has
been met.

(3) The total amount of state appropriated repayment assis-
tance received by a provider under this subchapter may not exceed:

(A) $160,000, for a psychiatrist;

(B) $80,000, for:
(i) _a psychologist;

(it) a licensed clinical social worker, if the social
worker has received a doctoral degree related to social work;

(iii) _a licensed professional counselor, if the coun-
selor has received a doctoral degree related to counseling; or

(iv) a licensed marriage and family therapist, if the
marriage and family therapist had received a doctoral degree related to
marriage and family therapy;

(C) $60,000, for an advanced practice registered nurse;

(D) $40,000, for a licensed specialist in school psychol-
ogy, a licensed clinical social worker, a licensed marriage and family
therapist, or a licensed professional counselor who has not received a
doctoral degree related to social work or counseling; and

(E) $10,000, for assistance received by a licensed
chemical dependency counselor, if the chemical dependency counselor
has received an associate degree related to chemical dependency
counseling or behavioral science.

(4) A provider's loan repayment assistance amount may not
exceed the unpaid principal and interest owed on one or more eligible
education loans, as described in §23.2 of this chapter (relating to Eli-
gible Lender and Eligible Education Loan).

§23.102.  Provisions Specific to Mental Health Professionals Who Es-
tablished Eligibility for the Program Before September 1, 2023.

(a) Applicant Eligibility. Notwithstanding §23.96(a) of this
subchapter (relating to Applicant Eligibility), to be eligible to receive
loan repayment assistance, a provider who first established eligibility
for the program before September 1, 2023, must:

(2) be a U.S. citizen or a Legal Permanent Resident and
have no license restrictions;

(3) currently be employed as one of the eligible practice
specialties listed in §23.96(a)(3)(A) - (H); and

(4) have completed one, two, three, four, or five consecu-
tive service periods practicing in an MHPSA providing direct patient
care to Medicaid enrollees and/or CHIP enrollees, if the practice serves
children, or to persons committed to a secure correctional facility op-
erated by or under contract with the Texas Juvenile Justice Department
or its successor or in a secure correctional facility operated by or under
contract with any division of the Texas Department of Criminal Justice
or its successor.

(b) Notwithstanding subsection (a)(4) of this section, a psychi-
atrist who first established eligibility for the program before September
1, 2023, must have earned certification from the American Board of
Psychiatry and Neurology or the American Osteopathic Board of Psy-
chiatry and Neurology to qualify for loan repayment assistance for a
fourth or fifth consecutive service period.

(c) Amount of Repayment Assistance.  Notwithstanding
§23.100(a) of this subchapter (relating to Amount of Repayment
Assistance), for providers who first established eligibility for the
program before September 1, 2023, repayment assistance for each
service period will be determined by applying the following applicable
percentage to the lesser of the maximum total amount of assistance
allowed for the provider's practice specialty, as established by §23.101
of this subchapter (relating to Limitations), or the total student loan
debt owed at the time the provider established eligibility for the

program:
(1) for the first service period, 10 percent;

(2) for the second service period, 15 percent;

(3) for the third service period, 20 percent;

(4) for the fourth service period, 25 percent; and

(5) for the fifth service period, 30 percent.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403456

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 427-6365

¢ ¢ ¢

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 229. ACCOUNTABILITY SYSTEM
FOR EDUCATOR PREPARATION PROGRAMS

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
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"cumbersome, expensive, or otherwise inexpedient," the figure
in 19 TAC §229.1(c) is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the August 9, 2024, issue of the Texas Register.)

The State Board for Educator Certification (SBEC) proposes
amendments to 19 Texas Administrative Code (TAC) §§229.1,
229.2, 229.3, 229.4, 229.6, and 229.9, concerning account-
ability system for educator preparation programs. Chapter
229 establishes the performance standards and procedures
for educator preparation program (EPP) accountability. The
proposed amendments would provide for adjustments to the
2023-2024 Accountability System for Educator Preparation
(ASEP) Manual; would clarify and streamline language and
definitions; would organize the rule text by subchapter; and
would include technical updates.

BACKGROUND INFORMATION AND JUSTIFICATION: EPPs
are entrusted to prepare educators for success in the classroom.
Texas Education Code (TEC), §21.0443, requires EPPs to ad-
equately prepare candidates for certification. Similarly, TEC,
§21.031, requires the SBEC to ensure candidates for certifica-
tion demonstrate the knowledge and skills necessary to improve
the performance of the diverse student population of this state.
TEC, §21.045, also requires SBEC to establish standards to gov-
ern the continuing accountability of all EPPs. The SBEC rules in
19 TAC Chapter 229 establish the process used for issuing an-
nual accreditation ratings for all EPPs to comply with these pro-
visions of the TEC and to ensure the highest level of educator
preparation, which is codified in the SBEC Mission Statement.

Following is a description of the topics for the SBEC's consider-
ation for proposed amendments to 19 TAC Chapter 229.

Subchapter A. Accountability System for Educator Preparation
Program Procedures

Proposed new Subchapter A and title would further organize the
rule text and enable greater flexibility in rulemaking for the SBEC
in the future.

§229.1. General Provisions and Purpose of Accountability Sys-
tem for Educator Preparation Programs.

Update of ASEP Manual:

The proposed amendment to Figure: 19 TAC §229.1(c) would
update the ASEP manual as follows:

Updates to the table of contents would provide consistent de-
scriptive language for the Principal Survey and Teacher Survey
throughout the manual.

Updates to Chapter 1 would remove the date to future updates
and to provide consistent descriptive language for the Principal
Survey and Teacher Survey.

Updates to Chapter 3 would simplify the description of included
individuals to clearly align with 19 TAC §229.4(a)(1)(A). The up-
date would also remove the exception language related to the
Performance Assessment for School Leaders, as starting in the
2023-2024 academic year. It is included in Indicator 1A, as pre-
scribed by 19 TAC §229.2(27). Updates to the example also
remove this exception. Finally, updates are made to the exam-
ple to minimize the inclusion of test 291 and to remove 2 of the 3
examples, since it has expired and the procedure for combining
the results is now rare. This provides clarity to the field about the
calculations.

Updates to Chapter 4 would provide consistency to how the man-
ual refers to the Appraisal of First-Year Teachers by Adminis-
trators, including the parenthetical language "Principal Survey,"
which is in general usage in the field. This will provide clarity
to stakeholders. Further updates will provide clearer language
related to the inclusion criteria for teachers in the survey popula-
tion, including the requirements of employment at the time of the
PEIMS snapshot date and holding of their first certificate. This
will provide transparency to the field. The worked example would
also be updated to reflect these changes.

Updates to Chapter 5 would replace the term "STAAR progress
measure" with "STAAR Annual Growth Points" to follow the lan-
guage in use in 19 TAC Figure: §97.1001(b). This will provide
a clear match between the ASEP manual and the data source.
The updates would clarify the included individuals, adding a re-
quirement of being enrolled or finishing an EPP within five years
prior to their first year employed as a certified teacher of record.
This follows inclusion criteria for the principal survey and teacher
survey and ensures a clear boundary for the included popula-
tion. The updates would also clarify the included subject areas
and certificate requirements. This would provide transparency
as to how these calculations are conducted. The section about
included assessments would be updated to match 19 TAC Fig-
ure: §97.1001(b), which would provide an accurate description
of the data. The section about the scoring approach would be
updated to better describe the process used to do the calcula-
tion, based on the data that are available. The worked example
would be updated based on these changes.

Updates to Chapter 6 would specify that beginning in the 2024-
2025 academic year, certificate deactivations must meet the re-
quirements in the newly adopted Chapter 228, Requirements for
Educator Preparation Programs. This will provide transparency
to the field about this requirement. Updates would also note the
timeline for the evaluation of the new observations in adopted
new 19 TAC Chapter 228, Subchapter F, Support for Candi-
dates During Required Clinical Experiences, with the new re-
quirements first being used in the 2025-2026 academic year.
This includes a requirement that beginning in the 2025-2026 aca-
demic year, only candidates that began their clinical experiences
after the effective date of the rule would be included in the eval-
uation. This provides EPPs the opportunity to update their prac-
tices while ensuring that the evaluation for this indicator is based
on the rules that were in place for the duration of the clinical expe-
rience. Additional updates would clarify that observations must
occur within the date range of the clinical experience, providing
clarity to the field. Updates would also remove the exclusion of
demographic data for indicator 4b. This exclusion is no longer
needed because the data is now collected and can be used. This
update would increase the total amount of data used in the deter-
mination of ASEP statuses and align indicator 4b with the other
indicators. An update to the worked example would correct the
language used, for clarity.

Updates to Chapter 7 would provide consistency to how the man-
ual refers to the Evaluation of Educator Preparation Programs by
Teachers, including the parenthetical languages "Teacher Sur-
vey," which is in general usage in the field. This will provide
clarity to stakeholders. Further updates would provide clearer
language related to the inclusion criteria for teachers in the sur-
vey population, including the requirements of employment at the
time of the PEIMS snapshot date and holding their first certifi-
cate. Updates would also remove outdated language. This will
provide transparency to the field. The worked example would
also be updated to reflect these changes.

49 TexReg 5896 August 9, 2024 Texas Register



Updates to Chapter 8 would remove the EPP commendations for
the 2023-2024 academic year. This will provide a pause while
Texas Education Agency (TEA) staff work with the Board and
stakeholders to update the commendation system aligned with
new requirements in Chapter 228.

Updates to Chapter 9 would update the examples to include the
language about the surveys updated earlier in the rule. This
would provide consistency in usage. Updates would also pro-
vide an additional year for programs to make improvements on
specific indicators by increasing the number of years in a row
necessary for a negative value to be introduced into the Index
system from two consecutive years to three consecutive years.
Currently, if a program fails the same indicator for the same de-
mographic group or at the aggregated "all" level for two years in
a row, the weight assigned to the point value is -1, which has a
greater impact on the overall score than missing in the first year,
where the weight assigned is a 0. The update would change the
timeline so that if a program were to miss in the second year,
the value would also be 0, and if the program were to miss for
the third year consecutively, then the negative weight would be
introduced. This is aligned with discussion from the Board and
recommended by stakeholders. The worked example would be
updated to reflect this change.

Update to Commendations

The update to §229.1(d) would simplify the language related to
commendations and note that commendations will not be desig-
nated for the 2023-2024 reporting year. This will provide a pause
while TEA staff work with the Board and stakeholders to up-
date the commendation system aligned with new requirements
in Chapter 228.

§229.2. Definitions.

The proposed amendment to §229.2(5) "Beginning teacher"
would clarify the certification status for a beginning teacher.
This would align the definition with the requirements used for
the sample population for ASEP indicator 3, which is where the
definition is used.

The proposed amendment to §229.2(6) "Candidate" would clar-
ify the enrollment status for a candidate and provide a technical
edit to remove a reference that is no longer used. This would
align the definition with how it is used elsewhere in the chapter.

The proposed amendment to §229.2(9) "Clinical teaching”
would include a technical cross-reference edit to reflect the
newly adopted Chapter 228 to change references from §228.35
to §228.2.

The proposed amendment to §229.2(13) "Cooperating teacher"
would align the wording to reflect the wording in the newly
adopted Chapter 228.

The proposed amendment to §229.2(24) "Internship" would
include a technical cross-reference edit to reflect the newly
adopted Chapter 228 to change references from §228.35 to
§228.2.

The proposed amendment to §229.2(25) "Mentor" would align
the wording to reflect the wording in the newly adopted Chapter
228.

The proposed amendment to §229.2(26) would strike the defini-
tion of "New Teacher" because it is not used in the rules. Sub-
sequent definitions would be renumbered.

The proposed amendment to §229.2(28), renumbered to
§229.2(27)), "Practicum" would include a technical cross-refer-
ence edit to reflect the newly adopted Chapter 228 to change
references from §228.35 to §228.2.

The proposed amendment to §229.2(30), (renumbered to
§229.2(29)), "Site Supervisor" would align the wording to reflect
the wording in the newly adopted Chapter 228.

§229.3. Required Submissions of Information, Surveys, and
Other Data.

The proposed amendment to §229.3(a) would remove "new
teachers" because there is no longer a separate requirement
for "new teachers" and "first-year teachers" related to data
collection. The proposed amendment to §229.3(e) and (f)
would provide consistent language, removing the only use of
"participant" in the chapter, and shift the language from "new"
teacher to "first-year" teacher since the survey requirement
is now applicable to first-year teachers. This streamlines the
language used in the rule and aligns the language in this section
with the teacher survey population.

Subchapter B. Accountability System for Educator Preparation
Accreditation Statuses

Proposed new Subchapter B and title would further organize the
rule text and enable greater flexibility in rulemaking for the SBEC
in the future.

§229.4. Determination of Accreditation Status.

The proposed amendment to §229.4(a)(1)(B) would strike the
exception for the Performance Assessment for School Leaders
because it is now expired. The subsequent provisions would be
relettered.

The proposed amendment to §229.4(a)(3) would replace the
term "STAAR Annual Progress Measure" with "STAAR Annual
Growth Points" to follow the language in use in 19 TAC Figure:
§97.1001(b). The amendment would also provide the 2023-2024
academic year as a report only year, because the processes
used by TEA to generate the underlying data has shifted, and
a report-only year will allow the Board and stakeholders to re-
view results from this new model prior to the data being used for
accountability.

The proposed amendment to §229.4(a)(4) and §229.4(a)(4)(A)
would remove the general reference to Chapter 228 and re-
place it with the specific reference in §229.4(a)(4)(A)(1) and
§229.4(a)(4)(A)(2). This would provide a clear timeline for when
the evaluation of observations will use the current standard and
when the evaluation of the observations will use the updated
standard in newly adopted 19 TAC Chapter 228, Subchapter
F, with the new requirements first being used in the 2025-2026
academic year. This provides EPPs the opportunity to update
their practices while ensuring that the evaluation for this indica-
tor is based on the rules that were in place for the duration of
the clinical experience.

The proposed amendment to §229.4(a)(5) would update the
language from "new" teacher to "first-year" teacher since the
teacher survey population has been updated to match that
definition. This will provide clarity and streamline the language
used in the rule.

Subchapter C. Accreditation Sanctions

Proposed new Subchapter C and title would further organize the
rule text and enable greater flexibility in rulemaking for the SBEC
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in the future. Section 229.5, currently in effect, would be orga-
nized under new Subchapter C, but no rule changes are pro-
posed.

Subchapter D. Continuing Approval Procedures

Proposed new Subchapter D and title would further organize the
rule text and enable greater flexibility in rulemaking for the SBEC
in the future.

§229.6. Continuing Approval.

The proposed amendment to §229.6(a) and (b) would include a
technical cross-reference edit to reflect the newly adopted Chap-
ter 228.

Subchapter E. Review Procedures

Proposed new Subchapter E and title would further organize the
rule text and enable greater flexibility in rulemaking for the SBEC
in the future. Sections 229.7 and 229.8, currently in effect, would
be organized under new Subchapter E, but no rule changes are
proposed.

Subchapter F. Required Fees

Proposed new Subchapter F and title would further organize the
rule text and enable greater flexibility in rulemaking for the SBEC
in the future.

§229.9. Fees for Educator Preparation Program Approval and
Accountability.

The proposed amendment to §229.9(2) and (3) would include a
technical cross-reference edit to reflect the newly adopted Chap-
ter 228.

FISCAL IMPACT: Jessica McLoughlin, associate commissioner
for educator preparation, certification, and enforcement, has de-
termined that for the first five years the proposal is in effect, there
is no additional fiscal impact on state and local governments and
that there are no additional costs to entities required to comply
with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code (TGC), §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC,
§2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to TGC, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under TGC, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would not create or eliminate a government
program; would not require the creation of new employee po-
sitions or elimination of existing employee positions; would not
require an increase or decrease in future legislative appropria-
tions to the agency; would not require an increase or decrease
in fees paid to the agency; would not create a new regulation;

would not limit, expand, or repeal an existing regulation; would
not increase or decrease the number of individuals subject to
its applicability; and would not positively or adversely affect the
state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. McLough-
lin has determined that for the first five years the proposal is
in effect, the public benefit anticipated as a result of enforcing
the proposal would be an accountability system that informs the
public of the quality of educator preparation provided by each
SBEC-approved EPP. There is no anticipated cost to persons
who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
additional data and reporting impact and would strike the data
requirement in §229.3(f)(3) as it was never utilized to measure
Indicator 3 in ASEP.

ENVIRONMENTAL IMPACT STATEMENT: The proposal does
not require an environmental impact analysis because the pro-
posal does not include major environmental rules under TGC,
§2001.0225.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK
REQUIREMENTS: TEA staff has determined that the proposal
would not require a written report or other paperwork to be
completed by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins August 9, 2024, and ends September 9, 2024.
A form for submitting public comments is available on the TEA
website at https://tea.texas.gov/About_TEA/Laws_and_Rul-
es/SBEC_Rules_(TAC)/Proposed_State_Board_for_Educa-
tor_Certification_Rules/. The SBEC will take registered oral and
written comments on the proposal during the September 20,
2024 meeting's public comment period in accordance with the
SBEC board operating policies and procedures.

SUBCHAPTER A. ACCOUNTABILITY
SYSTEM FOR EDUCATOR PREPARATION
PROGRAM PROCEDURES

19 TAC §§229.1 - 229.3

STATUTORY AUTHORITY. The amendments are proposed un-
der Texas Education Code (TEC), §21.041(a), which allows the
State Board for Educator Certification (SBEC) to adopt rules as
necessary for its own procedures; TEC, §21.041(b)(1), which re-
quires the SBEC to propose rules that provide for the regulation
of educators and the general administration of the TEC, Chapter
21, Subchapter B, in a manner consistent with the TEC, Chapter
21, Subchapter B; TEC, §21.041(d), which states that the SBEC
may adopt a fee for the approval and renewal of approval of an
EPP, for the addition of a certificate or field of certification, and
to provide for the administrative cost of appropriately ensuring
the accountability of EPPs; TEC, §21.043(b) and (c), which re-
quire SBEC to provide EPPs with data, as determined in coordi-
nation with stakeholders, based on information reported through
the Public Education Information Management System (PEIMS)
that enables an EPP to assess the impact of the program and re-
vise the program as needed to improve; TEC, §21.0441(c) and
(d), which require the SBEC to adopt rules setting certain ad-
mission requirements for EPPs; TEC, §21.0443, which states
that the SBEC shall propose rules to establish standards to gov-
ern the approval or renewal of approval of EPPs and certifica-
tion fields authorized to be offered by an EPP. To be eligible
for approval or renewal of approval, an EPP must adequately
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prepare candidates for educator certification and meet the stan-
dards and requirements of the SBEC. The SBEC shall require
that each EPP be reviewed for renewal of approval at least ev-
ery five years. The SBEC shall adopt an evaluation process
to be used in reviewing an EPP for renewal of approval; TEC,
§21.045, which states that the board shall propose rules estab-
lishing standards to govern the approval and continuing account-
ability of all EPPs; TEC, §21.0451, which states that the SBEC
shall propose rules for the sanction of EPPs that do not meet
accountability standards and shall annually review the accredi-
tation status of each EPP. The costs of technical assistance re-
quired under TEC, §21.0451(a)(2)(A), or the costs associated
with the appointment of a monitor under TEC, §21.0451(a)(2)(C),
shall be paid by the sponsor of the EPP; and TEC, §21.0452,
which states that to assist persons interested in obtaining teach-
ing certification in selecting an EPP and assist school districts in
making staffing decisions, the SBEC shall make certain specified
information regarding EPPs in this state available to the public
through the SBEC's Internet website.

CROSS REFERENCE TO STATUTE. The amendments im-
plement Texas Education Code, §§21.041(a), (b)(1), and
(d); 21.043(b) and (c); 21.0441(c) and (d); 21.0443; 21.045;
21.0451; and 21.0452.

§229.1.  General Provisions and Purpose of Accountability System
for Educator Preparation Programs.

(a) The State Board for Educator Certification (SBEC) is re-
sponsible for establishing standards to govern the continuing account-
ability of all educator preparation programs (EPPs). The rules adopted
by the SBEC in this chapter govern the accreditation of each EPP that
prepares individuals for educator certification. No candidate shall be
recommended for any Texas educator certification class or category ex-
cept by an EPP that has been approved by the SBEC pursuant to Chap-
ter 228 of this title (relating to Requirements for Educator Preparation
Programs) and is accredited as required by this chapter.

(b) The purpose of the accountability system for educator
preparation is to assure that each EPP is held accountable for the
readiness for certification of candidates completing the programs.

(c) The relevant criteria, formulas, calculations, and perfor-
mance standards relevant to subsection (d) of this section and §229.4
of this title (relating to Determination of Accreditation Status) are pre-
scribed in the Texas Accountability System for Educator Preparation
(ASEP) Manual provided as a figure in this subsection.

Figure: 19 TAC §229.1(¢c)
[Eigare: 19 TAC §229-10)]

(d) An accredited EPP that is not under an active SBEC order
or otherwise sanctioned by the SBEC may receive commendations for
success as [in the following four dimensions identified by the SBEC
and] prescribed in the figure in subsection (c) of this section. Com-
mendations will not be awarded for the 2023-2024 reporting year. [:]

{3) Preparing Educators for Long-Term Success; and]}
$§229.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Academic year--If not referring to the academic year
of a particular public, private, or charter school or institution of higher
education, September 1 through August 31.

(2) Accredited institution of higher education--An institu-
tion of higher education that, at the time it conferred the degree, was
accredited or otherwise approved by an accrediting organization rec-
ognized by the Texas Higher Education Coordinating Board.

(3) ACT®--The college entrance examination from
ACT®.

(4) Administrator--For purposes of the surveys and infor-
mation required by this chapter, an educator whose certification would
entitle him or her to be assigned as a principal or assistant principal in
Texas, whether or not he or she is currently working in such an assign-
ment.

(5) Beginning teacher--For purposes of the Texas Edu-
cation Code, §21.045(a)(3), and its implementation in this chapter,
a classroom teacher with fewer than three years of experience as a
certified classroom teacher.

(6) Candidate--An individual who has been formally or
contingently admitted into an educator preparation program (EPP)
who has not yet completed or exited the EPP.[; alse referred to as a
partieipant]

(7) Certification category--A certificate type within a certi-
fication class, as described in Chapter 233 of this title (relating to Cat-
egories of Classroom Teaching Certificates).

(8) Certification class--A certificate, as described in
§230.33 of this title (relating to Classes of Certificates), that has de-
fined characteristics; may contain one or more certification categories,
as described in Chapter 233 of this title.

(9) Clinical teaching--An assignment, as described in
§228.2 [§228.35] of this title (relating to Definitions [Preparation
Program Coursework and/er Training]).

(10) Completer--A person who has met all the require-
ments of an approved educator preparation program. In applying this
definition, the fact that a person has or has not been recommended for
a standard certificate or passed a certification examination shall not be
used as criteria for determining who is a completer.

(11)  Consecutively measured years--Consecutive years for
which a group's performance is measured, excluding years in which
the small group exception applies, in accordance with §229.4(c) of this
title (relating to Determination of Accreditation Status).

(12) Content Pedagogy Test--Examination listed in the col-
umn labeled "Required Content Pedagogy Test(s)" in Figure 19 TAC
§230.21(e).

(13) Cooperating teacher--An individual, as described in
§228.2 of this title (relating to Definitions), who [guides; assists; and)]
supports a candidate during a candidate's clinical teaching experience

[assignment].

(14) Demographic group--Male and female, as to gender;
and African American, Hispanic, White, and Other, as to race and eth-
nicity.

(15) Educator preparation program--An entity approved by
the State Board for Educator Certification to recommend candidates in
one or more educator certification classes or categories.

(16) Educator preparation program data--Data reported to
meet requirements under the Texas Education Code, §21.045(b) and
§21.0452.

(17) Examination--An examination or other test required
by statute, or any other State Board for Educator Certification rule cod-
ified in the Texas Administrative Code, Title 19, Part 7, that governs
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an individual's admission to an educator preparation program, certifi-
cation as an educator, continuation as an educator, or advancement as
an educator.

(18) Field supervisor--An individual, as described in
§228.2 of'this title (relating to Definitions), who is hired by an educator
preparation program to observe candidates, monitor their performance,
and provide constructive feedback to improve their effectiveness as
educators.

(19) First-year teacher--For purposes of the Texas Educa-
tion Code, §21.045(a)(2), and its implementation in this chapter, an in-
dividual in his or her first year of employment as a classroom teacher.

(20) GPA--Grade point average.
(21) GRE®--Graduate Record Examinations®.

(22) Higher Education Act--Federal legislation consisting
of the Higher Education Act of 1965 (20 United States Code, §1070 et
seq.) and its subsequent amendments, which requires reports of edu-
cator preparation program performance data.

(23) Incoming class--Individuals contingently or formally
admitted between September 1 and August 31 of each year by an edu-
cator preparation program.

(24) Internship--An assignment, as described in §228.2
[§228-35] of this title (relating to Definitions [Preparation Program
Coursework and/or Training]).

(25) Mentor--An individual, as described in §228.2 of this
title (relating to Definitions), who [guides; assists; and] supports a can-
didate during a candidate's internship experience [assignment].

f26) New teacher—-For purpeses of the Texas Education
vidual in his or her first year of employment as a elassroom teacher
under a standard certificate.]

(26) [2D] Pedagogy Test--Examination listed in the
column labeled "Pedagogical Requirement(s)" in Figure: 19 TAC
§230.21(e).

(27) [€28)] Practicum--An assignment, as described in

§228.2 [§22835] of this title (relating to Definitions [Preparation
Program Coursework and/or Training]).

(28) [29)] SAT®--The college entrance examination from
the College Board.

(29) [B9)] Site supervisor--An individual, as described
in §228.2 of this title (relating to Definitions), who [guides; assists;
and] supports a candidate during a candidate's practicum experience

[assignment].

(30) [BBH] Texas Education Agency staff--Staff of the
Texas Education Agency assigned by the commissioner of education
to perform the State Board for Educator Certification's administrative
functions and services.

$229.3.  Required Submissions of Information, Surveys, and Other
Data.

(a) Educator preparation programs (EPPs), EPP candidates,
first-year teachers, [new teachers;| beginning teachers, field supervi-
sors, administrators, mentors, site supervisors, and cooperating teach-
ers shall provide to the Texas Education Agency (TEA) staff all data
and information required by this chapter, as set forth in subsections (e)
and (f) of this section.

(b) Any individual holding a Texas-issued educator certificate
who fails to provide information required by this chapter and the Texas

Education Code (TEC), §21.045 and §21.0452, as set forth in subsec-
tion (e) of this section, may be subject to sanction of his or her certifi-
cate, including the placement of restrictions, inscribed or non-inscribed
reprimand, suspension, or revocation.

(c) Any Texas public school that fails to provide information
required by this chapter and the TEC, §21.045 and §21.0452, as set
forth in subsection (e) of this section, may be referred to the commis-
sioner of education with a recommendation that sanctions upon its ac-
creditation status be imposed for failure to comply with this section and
the TEC, §21.0452.

(d) Any open-enrollment charter school that fails to provide
information required by this chapter and the TEC, §21.045 and
§21.0452, as set forth in subsection (e) of this section, may be referred
to the commissioner of education with a recommendation that sanc-
tions be imposed for failure to comply with this section and the TEC,
§21.0452.

(e) Allrequired EPP data for an academic year shall be submit-
ted to the TEA staff annually by September 15 following the end of that
academic year. All surveys and information required to be submitted
pursuant to this chapter by principals shall be submitted by June 15 of
any academic year in which an administrator has had experience with
a first-year teacher who was a candidate or completer at [participant in]
an EPP. All surveys and information required to be submitted pursuant
to this chapter by first-year [rew] teachers shall be submitted by June
15 of the first full academic year after the teacher completed the re-
quirements of an EPP. All surveys and information required to be sub-
mitted pursuant to this chapter by EPP candidates shall be submitted
by August 31 of the academic year in which the candidate completed
the requirements of an EPP.

(f) The following apply to data submissions required by this
chapter.

(1) EPPs shall provide data for all candidates as specified
in the figure provided in this paragraph.
Figure: 19 TAC §229.3(f)(1) (No change.)

(2) Candidates in an EPP shall complete a survey, in a form
approved by the State Board for Educator Certification (SBEC), eval-
uating the preparation he or she received in the EPP. Completion and
submission to the TEA of the survey is a requirement for completion
of an EPP.

(3) Administrators in Texas public schools and open-en-
rollment charter schools shall complete surveys, in a form to be ap-
proved by the SBEC, evaluating the effectiveness of preparation for
classroom success based on experience with first-year teachers who
were candidates or completers [participants] in an EPP.

(4) First-year [New] teachers in a Texas public school, in-
cluding an open-enrollment charter school, shall complete surveys, in
a form to be approved by the SBEC, evaluating the effectiveness of
preparation for classroom success.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403459

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board for Educator Certification

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 475-1497
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SUBCHAPTER B. ACCOUNTABILITY
SYSTEM FOR EDUCATOR PREPARATION
ACCREDITATION STATUSES

19 TAC §229.4

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §21.041(a), which allows the
State Board for Educator Certification (SBEC) to adopt rules
as necessary for its own procedures; TEC, §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with
the TEC, Chapter 21, Subchapter B; TEC, §21.041(d), which
states that the SBEC may adopt a fee for the approval and
renewal of approval of an EPP, for the addition of a certificate
or field of certification, and to provide for the administrative
cost of appropriately ensuring the accountability of EPPs; TEC,
§21.043(b) and (c), which require SBEC to provide EPPs with
data, as determined in coordination with stakeholders, based on
information reported through the Public Education Information
Management System (PEIMS) that enables an EPP to assess
the impact of the program and revise the program as needed
to improve; TEC, §21.0441(c) and (d), which require the SBEC
to adopt rules setting certain admission requirements for EPPs;
TEC, §21.0443, which states that the SBEC shall propose rules
to establish standards to govern the approval or renewal of
approval of EPPs and certification fields authorized to be offered
by an EPP. To be eligible for approval or renewal of approval,
an EPP must adequately prepare candidates for educator certi-
fication and meet the standards and requirements of the SBEC.
The SBEC shall require that each EPP be reviewed for renewal
of approval at least every five years. The SBEC shall adopt an
evaluation process to be used in reviewing an EPP for renewal
of approval; TEC, §21.045, which states that the board shall
propose rules establishing standards to govern the approval
and continuing accountability of all EPPs; TEC, §21.0451,
which states that the SBEC shall propose rules for the sanction
of EPPs that do not meet accountability standards and shall
annually review the accreditation status of each EPP. The costs
of technical assistance required under TEC, §21.0451(a)(2)(A),
or the costs associated with the appointment of a monitor under
TEC, §21.0451(a)(2)(C), shall be paid by the sponsor of the
EPP; and TEC, §21.0452, which states that to assist persons
interested in obtaining teaching certification in selecting an EPP
and assist school districts in making staffing decisions, the
SBEC shall make certain specified information regarding EPPs
in this state available to the public through the SBEC's Internet
website.

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§21.041(a), (b)(1), and
(d); 21.043(b) and (c); 21.0441(c) and (d); 21.0443; 21.045;
21.0451; and 21.0452.

$229.4.  Determination of Accreditation Status.

(a) Accountability performance indicators. The State Board
for Educator Certification (SBEC) shall determine the accreditation sta-
tus of an educator preparation program (EPP) at least annually, based
on the following accountability performance indicators, disaggregated
by demographic group and other requirements of this chapter and de-
termined with the formulas and calculations included in the figure pro-
vided in §229.1(c) of this title (relating to General Provisions and Pur-

pose of Accountability System for Educator Preparation Programs).
Data will be used only if the following indicators were included in the
accountability system for that academic year. Except for the 2019-2020
and 2020-2021 academic years, when the data described in paragraphs
(1)-(5) of this subsection will be reported to EPPs and will not be used
to determine accreditation statuses, EPP accreditation statuses shall be
based on:

(1) the EPP candidates' performance on pedagogy tests and
content pedagogy tests. The EPP candidates' performance on pedagogy
tests and content pedagogy tests shall provide separate accountability
performance indicators for EPPs;

(A) Forboth pedagogy tests and content pedagogy tests,
the performance standard shall be the percent of individuals admitted
after December 26, 2016, who passed an examination within the first
two attempts, including those examinations attempted after the indi-
vidual has completed the EPP or when the EPP has not recommended
the individual for a standard certificate. The pass rate is based solely
on the examinations approved by the EPP. Examinations taken before
admission to the EPP or specific examinations taken for pilot purposes
are not included in the pass rate.

[(B) For the 2021-2022 and 2022-2023 academic
years; the Performanee Assessment for School Leaders (PASL) shall

be treated as a content pedagoegy test.}

(B) [€©)] For pedagogy tests, the performance standard
shall be a pass rate of 85%.

(C) [(®)] For content pedagogy tests, the performance
standard shall be a pass rate of 75%.

(2) the results of appraisals of first-year teachers by admin-
istrators, based on a survey in a form to be approved by the SBEC. The
performance standard shall be 70% of first-year teachers from the EPP
who are appraised as "sufficiently prepared" or "well prepared";

(3) the growth of students taught by beginning teachers as
indicated by the STAAR Annual Growth Points [Pregress Measure],
determined at the student level as described in Figure: 19 TAC
§97.1001(b) of Part II of this title (relating to Accountability Rating
System), and aggregated at the teacher level as described in Figure:
19 TAC §229.1(c) of this title. The performance standard shall be
70% of beginning teachers from the EPP reaching the individual
performance threshold. For the 2023-2024 academic year, [The first
data necessary to ealeulate] this performance standard [felewing the
2019-2020 academie year] will be a reporting year [years] only and
will not be used to determine accreditation status;

(4) the results of data collections establishing EPP compli-
ance with SBEC requirements [speeified in §228.35(g) of this title (re-
lating to Preparation Program Coursework and/or Training);| regarding
the frequency, duration, and quality of field supervision to candidates
completing clinical teaching or an internship. The frequency and dura-
tion of field supervision shall provide one accountability performance
indicator, and the quality of field supervision shall provide a separate
accountability performance indicator;

(A) The performance standard as to the frequency, du-
ration, and required documentation of field supervision shall be that the
EPP meets the requirements [of documentation of §228.35(¢g) of this ti-
tle] for 95% of the EPP's candidates. EPPs that [whe] do not meet the
standard of 95% for the aggregated group or for any disaggregated de-
mographic group but have only one candidate not meet the requirement
in the aggregated or any disaggregated group has met the standard for
that group.
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(i) For the 2023-2024 and 2024-2025 academic
years, individuals will be evaluated against the frequency and duration
requirements in Chapter 228, Subchapter F, of this title (relating to
Support for Candidates During Required Clinical Experiences) that
were effective August 31, 2024.

(i) Beginning in the 2025-2026 academic year, in-
dividuals will be evaluated against the frequency and duration require-
ments in Chapter 228, Subchapter F, of this title that were effective
beginning September 1, 2024.

(B) The performance standard for quality shall be 90%
of candidates rating the field supervision as "frequently" or "always or
almost always" providing the components of structural guidance and
ongoing support; and

(5) the results from a teacher satisfaction survey, in a form
approved by the SBEC, of first-year [new] teachers administered at the
end of the first year of teaching as a teacher of record [under a stan-
dard eertificate]. The performance standard shall be 70% of teachers
responding that they were "sufficiently prepared" or "well prepared" by
their EPP.

(b) Accreditation status assignment. All approved EPPs may
be assigned an accreditation status based on their performance in the
Accountability System for Educator Preparation Programs (ASEP) In-
dex system, as described in Figure: 19 TAC §229.1(c) of this title.

(1) Accredited status. An EPP shall be assigned an Accred-
ited status if the EPP has met the standard of 85% of the possible points
in the ASEP Index system as described in Figure: 19 TAC §229.1(c)
of this title and has been approved by the SBEC to prepare, train, and
recommend candidates for certification.

(2) Accredited-Not Rated status. An EPP shall be assigned
Accredited-Not Rated status upon initial approval to offer educator
preparation, until the EPP can be assigned a status based on the ASEP
Index system as described in Figure: 19 TAC §229.1(c) of this title.
An EPP is fully accredited and may recommend candidates for certifi-
cation while it is in Accredited-Not Rated status.

(3) Accredited-Warned status.

(A) An EPP shall be assigned Accredited-Warned sta-
tus if the EPP accumulates 80% or greater but less than 85% of the
possible points in the ASEP Index system as described in Figure: 19
TAC §229.1(c) of this title.

(B) An EPP may be assigned Accredited-Warned status
if the SBEC determines that the EPP has violated SBEC rules, orders,
and/or Texas Education Code (TEC), Chapter 21.

(4) Accredited-Probation status.

(A) AnEPP shall be assigned Accredited-Probation sta-
tus if the EPP accumulates less than 80% of the possible points in the
ASEP Index system as described in Figure: 19 TAC §229.1(c) of this
title.

(B) An EPP may be assigned Accredited-Probation sta-
tus if the SBEC determines that the EPP has violated SBEC rules, or-
ders, and/or TEC, Chapter 21.

(5) Not Accredited-Revoked status.

(A) An EPP shall be assigned Not Accredited-Revoked
status and its approval to recommend candidates for educator certifi-
cation revoked if it is assigned Accredited-Probation status for three
consecutively measured years.

(B) An EPP may be assigned Not Accredited-Revoked
status if the EPP has been on Accredited-Probation status for one

year, and the SBEC determines that revoking the EPP's approval is
reasonably necessary to achieve the purposes of the TEC, §21.045 and
§21.0451.

(C) An EPP may be assigned Not Accredited-Revoked
status if the EPP fails to pay the required ASEP technology fee by the
deadline set by TEA as prescribed in §229.9(7) of this title (relating to
Fees for Educator Preparation Program Approval and Accountability).

(D) An EPP may be assigned Not Accredited-Revoked
status if the SBEC determines that the EPP has violated SBEC rules,
orders, and/or TEC, Chapter 21.

(E) An assignment of Not Accredited-Revoked status
and revocation of EPP approval to recommend candidates for educator
certification is subject to the requirements of notice, record review, and
appeal as described in this chapter.

(F) A revocation of an EPP approval shall be effective
for a period of two years, after which a program may reapply for ap-
proval as a new EPP pursuant to Chapter 228 of this title (relating to
Requirements for Educator Preparation Programs).

(G) Upon revocation of EPP approval, the EPP may not
admit new candidates for educator certification but may complete the
training of candidates already admitted by the EPP and recommend
them for certification. If necessary, TEA staff and other EPPs shall
cooperate to assist the previously admitted candidates of the revoked
EPP to complete their training.

(c) Small group exception.

(1) For purposes of accreditation status determination, the
performance of an EPP candidate group, aggregated or disaggregated
by demographic group, shall be measured against performance stan-
dards described in this chapter in any one year in which the number of
individuals in the group exceeds 10. The small group exception does
not apply to compliance with the frequency and duration of field super-
visor observations.

(2) For an EPP candidate group, aggregated or disaggre-
gated by demographic group, where the group contains 10 or fewer
individuals, the group's performance shall not be counted for purposes
of accreditation status determination for that academic year based on
only that year's group performance.

(3) If the current year's EPP candidate group, aggregated
or disaggregated by demographic group, contained between one and 10
individuals, that group performance shall be combined with the group
performance from the next most recent prior year subsequent to the
2020-2021 academic year for which there was at least one individual,
and if the two-year cumulated group contains more than 10 individu-
als, then the two-year cumulated group performance must be measured
against the standards in the current year. The two-year cumulated group
shall not include group performance from years prior to the 2021-2022
academic year.

(4) If the two-year cumulated EPP candidate group de-
scribed in subsection (c)(3) of this section, aggregated or disaggregated
by demographic group, contains between one and 10 individuals, then
the two-year cumulated group performance shall be combined with
the next most recent group performance subsequent to the 2020-2021
academic year for which there was at least one individual. The
three-year cumulated group performance must be measured against the
standards in the current year, regardless of how small the cumulated
number of group members may be. When evaluating a three-year
cumulated group of fewer than 10 individuals, the candidate group
will be measured against the performance standard of the current year,
or a performance standard of up to one candidate failing to meet the
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requirement, whichever is more favorable. The three-year cumulated
group performance shall not include group performance from years
prior to the 2021-2022 academic year.

(5) Inany reporting year in which the EPP candidate group,
aggregated or disaggregated by demographic group, does not meet the
necessary number of individuals needed to measure against perfor-
mance standards for that year, for all indicators, the accreditation sta-
tus will continue from the prior year. Any sanction assigned as a result
of an accredited-warned or accredited-probation status in a prior year
will continue if that candidate group has not met performance stan-
dards since being assigned accredited-warned or accredited-probation
status. If an EPP has a status of Accredited-Probation carried over as
a result of this subsection, the year in which the EPP has the carried
over status will not count as a consecutively measured year for the pur-
pose of subsection (b)(5)(A) of this section. The SBEC may modity
the sanction as the SBEC deems necessary based on subsequent per-
formance, even though that performance is not measured against per-
formance standards for a rating.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403460

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board for Educator Certification

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 475-1497
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SUBCHAPTER D. CONTINUING APPROVAL
PROCEDURES
19 TAC §229.6

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §21.041(a), which allows the
State Board for Educator Certification (SBEC) to adopt rules
as necessary for its own procedures; TEC, §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with
the TEC, Chapter 21, Subchapter B; TEC, §21.041(d), which
states that the SBEC may adopt a fee for the approval and
renewal of approval of an EPP, for the addition of a certificate
or field of certification, and to provide for the administrative
cost of appropriately ensuring the accountability of EPPs; TEC,
§21.043(b) and (c), which require SBEC to provide EPPs with
data, as determined in coordination with stakeholders, based on
information reported through the Public Education Information
Management System (PEIMS) that enables an EPP to assess
the impact of the program and revise the program as needed
to improve; TEC, §21.0441(c) and (d), which require the SBEC
to adopt rules setting certain admission requirements for EPPs;
TEC, §21.0443, which states that the SBEC shall propose rules
to establish standards to govern the approval or renewal of
approval of EPPs and certification fields authorized to be offered
by an EPP. To be eligible for approval or renewal of approval,
an EPP must adequately prepare candidates for educator certi-
fication and meet the standards and requirements of the SBEC.
The SBEC shall require that each EPP be reviewed for renewal

of approval at least every five years. The SBEC shall adopt an
evaluation process to be used in reviewing an EPP for renewal
of approval; TEC, §21.045, which states that the board shall
propose rules establishing standards to govern the approval
and continuing accountability of all EPPs; TEC, §21.0451,
which states that the SBEC shall propose rules for the sanction
of EPPs that do not meet accountability standards and shall
annually review the accreditation status of each EPP. The costs
of technical assistance required under TEC, §21.0451(a)(2)(A),
or the costs associated with the appointment of a monitor under
TEC, §21.0451(a)(2)(C), shall be paid by the sponsor of the
EPP; and TEC, §21.0452, which states that to assist persons
interested in obtaining teaching certification in selecting an EPP
and assist school districts in making staffing decisions, the
SBEC shall make certain specified information regarding EPPs
in this state available to the public through the SBEC's Internet
website.

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§21.041(a), (b)(1), and
(d); 21.043(b) and (c); 21.0441(c) and (d); 21.0443; 21.045;
21.0451; and 21.0452.

§229.6. Continuing Approval.

(a) The continuing approval of an educator preparation
program (EPP) to recommend candidates for educator certification,
which shall be reviewed pursuant to §228.13 [§228-10(b)] of this
title (relating to Continuing Educator Preparation Program Approval
[Appreval Preeess]), will be based upon the EPP's accreditation
status and compliance with the State Board for Educator Certification
(SBEC) rules regarding program-approval components specified in
§228.11 [§228-10¢a)] of this title (relating to New Entity Approval

[Appreval Proeess]).

(b) After a continuing approval review pursuant to §228.13
[§22810(b)] of this title, if the Texas Education Agency (TEA) staff
finds that an EPP is in compliance with SBEC rules and/or Texas Ed-
ucation Code (TEC), Chapter 21, the TEA staff shall issue a proposed
recommendation for SBEC to approve the renewal of an EPP. After a
continuing approval review pursuant to §228.13 [§228-10(b)] of this
title or a complaint investigation pursuant to Chapter 228, Subchap-
ter G, of this title (relating to Complaints and Investigations) [§228.76
of this title (relating to Complaints and Investigations Procedures)],
if the TEA staff finds that an EPP has failed to comply with SBEC
rules and/or the TEC, Chapter 21, and the EPP does not obtain compli-
ance within four months, the TEA staff shall recommend that the SBEC
sanction the EPP. The TEA staff may recommend that the SBEC action
include, but is not limited to, public reprimand, revocation of program
approval, or the imposition of conditions upon continuing program ap-
proval.

(c) TEA staff shall provide notice of the proposed recommen-
dation for SBEC action relating to the EPP's continuing approval to rec-
ommend candidates for educator certification in the manner provided
by §229.7 of this title (relating to Informal Review of Texas Education
Agency Recommendations), and an EPP shall be entitled to an infor-
mal review of the proposed recommendation, under the conditions and
procedures set out in §229.7 of this title, prior to the submission of
the recommendation for action to either the SBEC or the State Office
of Administrative Hearings (SOAH). If the EPP fails to request an in-
formal review in a timely manner, the proposed recommendation will
become a final recommendation.

(d) Following the informal review, a final recommendation
will be issued by the TEA staff. The final recommendation may in-
clude changes or additions to the proposed recommendation and such
modifications are not subject to another informal review procedure.
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(e) If the final recommendation proposes revocation of ap-
proval of an EPP to recommend candidates for educator certification,
within 14 calendar days of receipt of the final recommendation, the
EPP may agree in writing to accept the final revocation without further
proceedings or may request that TEA staff schedule the matter for a
hearing before an administrative law judge at the SOAH, as provided
by §229.8 of this title (relating to Contested Cases for Accreditation
Revocation).

(f) Ifthe final recommendation does not propose revocation of
approval of an EPP to recommend candidates for educator certification,
the final recommendation will be submitted to SBEC for consideration
and entry of a final order.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403462

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board for Educator Certification

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER F. REQUIRED FEES
19 TAC §229.9

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §21.041(a), which allows the
State Board for Educator Certification (SBEC) to adopt rules
as necessary for its own procedures; TEC, §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with
the TEC, Chapter 21, Subchapter B; TEC, §21.041(d), which
states that the SBEC may adopt a fee for the approval and
renewal of approval of an EPP, for the addition of a certificate
or field of certification, and to provide for the administrative
cost of appropriately ensuring the accountability of EPPs; TEC,
§21.043(b) and (c), which require SBEC to provide EPPs with
data, as determined in coordination with stakeholders, based on
information reported through the Public Education Information
Management System (PEIMS) that enables an EPP to assess
the impact of the program and revise the program as needed
to improve; TEC, §21.0441(c) and (d), which require the SBEC
to adopt rules setting certain admission requirements for EPPs;
TEC, §21.0443, which states that the SBEC shall propose rules
to establish standards to govern the approval or renewal of
approval of EPPs and certification fields authorized to be offered
by an EPP. To be eligible for approval or renewal of approval,
an EPP must adequately prepare candidates for educator certi-
fication and meet the standards and requirements of the SBEC.
The SBEC shall require that each EPP be reviewed for renewal
of approval at least every five years. The SBEC shall adopt an
evaluation process to be used in reviewing an EPP for renewal
of approval; TEC, §21.045, which states that the board shall
propose rules establishing standards to govern the approval
and continuing accountability of all EPPs; TEC, §21.0451,
which states that the SBEC shall propose rules for the sanction
of EPPs that do not meet accountability standards and shall
annually review the accreditation status of each EPP. The costs

of technical assistance required under TEC, §21.0451(a)(2)(A),
or the costs associated with the appointment of a monitor under
TEC, §21.0451(a)(2)(C), shall be paid by the sponsor of the
EPP; and TEC, §21.0452, which states that to assist persons
interested in obtaining teaching certification in selecting an EPP
and assist school districts in making staffing decisions, the
SBEC shall make certain specified information regarding EPPs
in this state available to the public through the SBEC's Internet
website.

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§21.041(a), (b)(1), and
(d); 21.043(b) and (c); 21.0441(c) and (d); 21.0443; 21.045;
21.0451; and 21.0452.

$229.9.  Fees for Educator Preparation Program Approval and Ac-
countability.

An educator preparation program requesting approval and continuation
of accreditation status shall pay the applicable fee from the following
list.

(1) New educator preparation program application and ap-
proval (nonrefundable)--$9,000.

(2) Five-year continuing approval review visit pursuant
to §228.13 [§22810(b)] of this title (relating to Continuing Educator
Preparation Program Approval [Appreval Precess])--$4,500.

(3) Discretionary continuing approval review visit pur-
suant to §228.13 [§228-10(b)] of this title--$4,500.

(4) Addition of new certification category or addition of
clinical teaching--$500.

(5) Addition of each new class of certificate--$1,000.

(6) Applications for out-of-state and out-of-country school
sites for field-based experiences, clinical teaching, and practicums--
$500.

(7) Accountability System for Educator Preparation Pro-
grams technology fee--$35 per admitted candidate.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403463

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board for Educator Certification

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 475-1497
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CHAPTER 230. PROFESSIONAL EDUCATOR
PREPARATION AND CERTIFICATION
SUBCHAPTER B. GENERAL CERTIFICATION
REQUIREMENTS

19 TAC §230.11

The State Board for Educator Certification (SBEC) proposes an
amendment to 19 Texas Administrative Code (TAC) §230.11,
concerning professional educator preparation and certification.
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The proposed amendment would expand the options for demon-
strating English language proficiency (ELP).

BACKGROUND INFORMATION AND JUSTIFICATION: At the
February 2024 SBEC meeting, Texas Education Agency (TEA)
staff provided the Board with an overview of the history of the
ELP requirement and confirmed that regardless of the pathway
to certification in Texas, demonstration of ELP is required for all
candidates. TEA staff also posed key questions for the Board's
consideration regarding current requirements in rule and possi-
ble updates for the demonstration of ELP. TEA staff anchored
the conversation with the Board around required performance
on the Test of English as a Foreign Language internet-Based
Test (TOEFL-iBT), the list of countries approved by the SBEC to
satisfy demonstration of ELP, the addition of U.S. territories to
exempt individuals from the ELP requirement, and the potential
use of standard certification obtained in another state by individ-
uals licensed to teach in other countries.

At the April 2024 SBEC meeting, TEA staff provided a follow-up
discussion item, including recommendations for amendments to
19 TAC Chapter 230 to be presented for consideration and action
by the Board at the July SBEC meeting. The Board provided final
direction on how to move forward with the proposal.

The following is a description of the proposed amendment.

Proposed Amendment to Required Performance on the TOEFL-
iBT

The proposed amendment to §230.11(b)(5)(B) would update
TOEFL-BT score requirements from a specific score for each
of the four sections (24 for Speaking, 22 for Listening, 22 for
Reading, and 21 for Writing) to any score that falls within the
range identified for performance at the High-Intermediate Level
for all four sections of the test.

Proposed Amendment Related to U.S. Territories and the ELP
Requirement

Proposed new §230.11(b)(5)(A) would add the phrase, "or one
of its territories," to allow degrees obtained in the U.S. territories
to also count toward meeting the ELP requirement.

Proposed Amendment to Add Countries to the List Approved by
the SBEC for Exemption from the ELP Requirement

The proposed amendment to Figure: 19 TAC §230.11(b)(5)(C)
would add Cameroon, Kenya, Philippines, South Africa,
Uganda, Zambia, and Zimbabwe to the list of countries ap-
proved for exemption from the ELP requirement and would
strike American Samoa to align with proposed changes that
would incorporate all U.S. territories in meeting the requirement.

Proposed Amendment to Include an Additional Option to Meet
the ELP Requirement

Proposed new §230.11(b)(5)(D) would allow an individual apply-
ing for the out-of-country credentials review who also holds a
standard certificate issued in another state where exams were
taken and passed to be eligible for consideration of exemption
from ELP requirements.

FISCAL IMPACT: Jessica McLoughlin, associate commissioner
for educator preparation, certification, and enforcement, has de-
termined that for the first five years the proposal is in effect, there
is no additional fiscal impact on state and local governments and
that there are no additional costs to entities required to comply
with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code (TGC), §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC,
§2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to TGC, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under TGC, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would expand an existing regulation by in-
cluding additional provisions for individuals to meet the ELP re-
quirement.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. McLoughlin
has determined that for the first five years the proposal is in ef-
fect, the public benefit anticipated as a result of enforcing the pro-
posal would be increased flexibility in demonstrating ELP. The
proposal would reduce the number of TOEFL-iBT test attempts
for some candidates. The addition of countries approved by the
SBEC to satisfy the ELP requirement would save TOEFL-iBT
testing fees for some candidates. Also, the future ability to uti-
lize a standard certificate issued by another state department
of education would also be a TOEFL-iBT test fee savings for
some candidates. TEA staff has determined there is an antici-
pated savings to persons required to comply with the proposal.
The proposal would allow an individual to score within a range
of scores on the TOEFL-iBT, as opposed to a required specific
scaled score. This would have a potential savings of approxi-
mately $200 per exam for an estimated 114 individuals per fiscal
year (FY) who may have needed to retake the test to meet the
minimum scaled score requirement. This would result in a sav-
ings of $22,800 for each year of FYs 2025-2028 for the individ-
uals who were able to demonstrate ELP outside of TOEFL-iBT
testing.

DATA AND REPORTING IMPACT: The proposal would have no
new data and reporting impact.

ENVIRONMENTAL IMPACT STATEMENT: The proposal does
not require an environmental impact analysis because the pro-
posal does not include major environmental rules under TGC,
§2001.0225.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK
REQUIREMENTS: TEA staff has determined that the proposal
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would not require a written report or other paperwork to be
completed by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins August 9, 2024, and ends September 9, 2024.
A form for submitting public comments is available on the TEA
website at https://tea.texas.gov/About_ TEA/Laws_and_Rul-
es/SBEC_Rules_(TAC)/Proposed_State Board_for_Educa-
tor_Certification_Rules/. The SBEC will take registered oral and
written comments on the proposal during the September 20,
2024 meeting's public comment period in accordance with the
SBEC board operating policies and procedures.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §21.003(a), which states that a
person may not be employed as a teacher, teacher intern or
teacher trainee, librarian, educational aide, administrator, ed-
ucational diagnostician, or school counselor by a school dis-
trict unless the person holds an appropriate certificate or permit
issued as provided by TEC, Chapter 21, Subchapter B; TEC,
§21.031, which authorizes the State Board for Educator Certifi-
cation (SBEC) to regulate and oversee all aspects of the certifi-
cation, continuing education, and standards of conduct of public
school educators; TEC, §21.041(b)(1), (2), and (4), which re-
quire the SBEC to propose rules that provide for the regulation
of educators and the general administration of the TEC, Chap-
ter 21, Subchapter B, in a manner consistent with TEC, Chapter
21, Subchapter B, specify the classes of educator certificates
to be issued, including emergency certificates, and specify the
requirements for the issuance and renewal of an educator certifi-
cate; and TEC, §21.041(b)(5), which requires the SBEC to pro-
pose rules that provide for the issuance of an educator certificate
to a person who holds a similar certificate issued by another state
or foreign country, subject to TEC, §21.052.

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§21.003(a), 21.031, and
21.041(b)(1), (2), (4), and (5).

$§230.11. General Requirements.

(a) The only credits and degrees acceptable for certification of
educators are those earned from and conferred by accredited institu-
tions of higher education. All credit hour requirements for certification
are semester credit hours or their equivalent.

(b) An applicant for a Texas educator certificate must:
(1) be atleast 18 years of age;

(2) submit to the criminal history review required by the
Texas Education Code (TEC) §22.0831, not be disqualified by the TEC,
§21.058, §21.060, or other Texas statute, and not be subject to admin-
istrative denial pursuant to §249.12 of this title (relating to Adminis-
trative Denial; Appeal) or a pending proceeding under Chapter 249
of this title (relating to Disciplinary Proceedings, Sanctions, and Con-
tested Cases);

(3) not be disqualified by federal law;

(4) be willing to support and defend the constitutions of the
United States and Texas;

(5) be able to communicate, listen, read, write, and com-
prehend the English language sufficiently to use it easily and readily in
daily communication and teaching. English language proficiency shall
be evidenced by one of the following:

(A) completion of an undergraduate or graduate degree
at an accredited institution of higher education in the United States or
one of its territories; or

(B) verification of a minimum scaled score that falls
within the High-Intermediate level in each section on the Test of
English as a Foreign Language internet-Based Test (TOEFL-iBT)

[minimum scaled scores on the Test of English as a Foreign Language
mtemet—Baseéiesté’P@EFLiBT%ef%ferspeakmgQ%ferhsteﬂmg
22 for reading; and 21 for writing]; o

(C) an undergraduate or graduate degree that was
earned at an institution of higher education in a country outside of the
United States listed in the figure provided in this subparagraph; or [-]
Figure: 19 TAC §230.11(b)(5)(C)

[Figure: 19 TAC §230-L1b)5)C)]

(D) a standard certificate issued by the department of

education in another state where examinations for the certificate were

taken and passed;
(6) successfully complete appropriate examinations pre-

scribed in §230.21 of this title (relating to Educator Assessment) for
the educator certificate sought; and

(7) satisfy one or more of the following requirements:

(A) complete the requirements for certification speci-
fied in this chapter, Chapter 233 of this title (relating to Categories
of Classroom Teaching Certificates), Chapter 239 of this title (relat-
ing to Student Services Certificates), Chapter 241 of this title (relating
to Certification as Principal), or Chapter 242 of this title (relating to
Superintendent Certificate), and be recommended for certification by
an approved educator preparation program (EPP);

(B) qualify under Subchapter H of this chapter (relating
to Texas Educator Certificates Based on Certification and College Cre-
dentials from Other States or Territories of the United States);

(C) qualify under §230.105 of this title (relating to Is-
suance of Additional Certificates Based on Examination);

(D) qualify for a career and technical education certifi-
cate based on skill and experience specified in §233.14 of this title (re-
lating to Career and Technical Education (Certificates requiring expe-
rience and preparation in a skill area)); or

(E) qualify under Chapter 245 of this title (relating to
Certification of Educators from Other Countries).

(¢) An educator who has received a State Board for Educator
Certification (SBEC)-issued standard certificate shall not be required to
demonstrate English language proficiency as prescribed in subsection
(b)(5)(B) and (C) of this section for purposes of admission into an EPP
to obtain additional SBEC-issued certifications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2024.

TRD-202403464

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board for Educator Certification

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 475-1497
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PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER A. CONTROL OF
COMMUNICABLE DISEASES

25 TAC §§97.3, 97.4, 97.6

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Texas Depart-
ment of State Health Services (DSHS), proposes amendments
to §97.3, concerning What Condition to Report and What Iso-
lates to Report or Submit; §97.4, concerning When and How to
Report a Condition or Isolate; and §97.6, concerning Reporting
and Other Duties of Local Health Authorities and Regional Di-
rectors.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement Senate Bill (S.B.)
969, 87th Regular Session, 2021, Kolkhorst, and to add melioi-
dosis and Cronobacter spp. in infants as notifiable conditions in
Texas.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §97.3 updates the public website
link available for reviewing the summary list of notifiable condi-
tions, adds Cronobacter spp. in infants and melioidosis as noti-
fiable conditions in Texas, and corrects punctuation.

The proposed amendment to §97.4 updates the immediately no-
tifiable conditions by adding melioidosis; removes faxing as an
option for reporting immediately notifiable conditions; and iden-
tifies the preferred reporting option as electronic data transmis-
sion but allows persons to report via telephone or fax for all other
notifiable conditions not listed in paragraphs (1) - (4) of this sub-
section. Additionally, this amendment removes mail or courier
as reporting options and corrects punctuation. DSHS will allow
a transition period and will continue to accept HIV reporting via
mail while 25 TAC §97.134 is amended.

The proposed amendment to §97.6 lists the preferred report-
ing option as electronic data transmission but allows persons to
report via telephone or fax; removes mail or courier as report-
ing options; and requires any notifiable conditions reported via
telephone be followed up with an electronic data transmission
through an approved electronic means within 24 hours of the
original notification.

FISCAL NOTE

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined that for each year of the first five years that the rules will
be in effect, enforcing or administering the rules does not have
foreseeable implications relating to costs or revenues of state or
local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined during the first five years the rules will be
in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to DSHS;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulation(s);

(7) the proposed rules will not change the number of individuals
subject to the rule(s); and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Christy Havel Burton has also determined there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities. The rules do not impose any additional
costs on small businesses, micro-businesses, or rural commu-
nities that are required to comply with the rules. Small or mi-
cro-businesses and rural communities with IT infrastructure or
resource limitations will have the opportunity to continue to re-
port notifiable conditions via telephone or fax.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas, do not impose
a cost on regulated persons, and are necessary to implement
legislation that does not specifically state that §2001.0045
applies to the rule.

PUBLIC BENEFIT AND COSTS

Dr. Varun Shetty, Associate Commissioner, has determined for
the first five years the rules are in effect, the public benefit will be
improved ability of public health entities to plan and implement
response and mitigation measures, enhance public surveillance
and timely reporting, and increase the availability of public health
data in Texas. Additionally, making melioidosis and Cronobacter
spp. in infants reportable will increase information about these
rare but potentially fatal diseases.

Christy Havel Burton, Chief Financial Officer, has also deter-
mined for the first five years the rules are in effect, there are no
anticipated economic costs to persons who are required to com-
ply with the proposed rules because alternative reporting options
for notifiable conditions are available to those experiencing IT in-
frastructure or resource limitations.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 West 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
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ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R052" in the subject
line.

STATUTORY AUTHORITY

These amendments are authorized by Texas Government Code
§531.0055, and Texas Health and Safety Code §1001.075,
which authorize the Executive Commissioner of HHSC to adopt
rules for the operation and provision of services by DSHS and
for the administration of Texas Health and Safety Code Chapter
1001; and Texas Health and Safety Code Chapter 81 (Commu-
nicable Disease Prevention and Control Act), which authorizes
the Executive Commissioner of HHSC to identify reportable
diseases and prescribe the form and method for reporting.

The amendments implement Texas Government Code Chapter
531 and Texas Health and Safety Code Chapters 81 and 1001.

$97.3.
mit.

What Condition to Report and What Isolates to Report or Sub-

(a) Humans.
(1) Identification of notifiable conditions.

(A) A summary list of notifiable conditions and report-
ing time frames is published on the Department of State Health Services
web site at https://www.dshs.texas.gov/idcu/investigation/conditions/.
[http: - . Ax.usti i igati iti -]  Copies
are filed in the Emerging and Acute Infectious Disease Unit [Braneh],
Department of State Health Services, 1100 West 49th Street, Austin,
Texas 78756.

(B) Repetitive test results from the same patient do not
need to be reported except those for mycobacterial infections.

(2) Notifiable conditions or isolates.

(A) Confirmed and suspected human cases of the fol-
lowing diseases and[/] infections are reportable:

(i) acquired immune deficiency syndrome (AIDS);
(ii) amebic meningitis and encephalitis;
iii) anaplasmosis;
(iv) ancylostomiasis;
(v) anthrax;

(vi) arboviral infections, including[; but net Limited
to;] those caused by California serogroup virus, chikungunya virus,
dengue virus, Eastern equine encephalitis (EEE) virus, St. Louis en-
cephalitis (SLE) virus, Western equine encephalitis (WEE) virus, yel-
low fever virus, West Nile (WN) virus, and Zika virus;

(vii) ascariasis;

(viii) babesiosis;

(ix) botulism, adult and infant;
(x) brucellosis;

(xi) campylobacteriosis;

(xii) Candida auris;

(xiii) carbapenem resistant FEnterobacteriaceae

(CRE);
(xiv) Chagas disease;
(xv) chancroid;
xvi) chickenpox (varicella);
(xvii)

(xviii) Cronobacter spp. in infants, invasive;

Chlamydia trachomatis infection;

(xix) cryptosporidiosis;
(xx) cyclosporiasis;
(xxi) diphtheria;

(xxii) echinococcosis;

(xxiii) ehrlichiosis;

(xxiv) fascioliasis;

(xxv) gonorrhea;

(xxvi) Haemophilus influenzae,[;] invasive;
(xxvii) Hansen's disease (leprosy);

(xxviii) hantavirus infection;

(xxix) hemolytic uremic syndrome (HUS);

(xxx) Thepatitis, including hepatitis A, acute hepatitis
B infection, hepatitis B acquired perinatally (child), any hepatitis B
infection identified prenatally or at delivery (mother), acute hepatitis C
infection, and acute hepatitis E infection;

(xxxi) human immunodeficiency virus (HIV) infec-
tion;

(xxxii) influenza-associated pediatric mortality;

(xxxiii) legionellosis;

(xxxiv) leishmaniasis;

(xxxv) listeriosis;

(xxxvi) Lyme disease;

(xxxvii) malaria;

(xxxviii) measles (rubeola);

(xxxix) melioidosis;

(xI) meningococcal infection, invasive;

(xli) mumps;

(xlii) novel coronavirus;

(xliii) novel influenza;

(xliv) paragonimiasis;

(xlv) pertussis;

(xlvi) plague;

(xlvii) poliomyelitis, acute paralytic;

(xlviii) poliovirus infection, non-paralytic;

(xlix) prion diseases, such as Creutzfeldt-Jakob dis-
ease (CJD);

) Q fever;

(li) rabies;
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(lii) rubella (including congenital);
(liii)  salmonellosis, including typhoid fever;

(liv) Shiga toxin-producing Escherichia coli infec-
tion;

(lv) shigellosis;

(lvi)  smallpox;

(lvii) spotted fever group rickettsioses (such as
Rocky Mountain spotted fever);

(Iviii)
niae,[;] invasive;
(lix) syphilis;

(Ix) Taenia solium and undifferentiated Taenia in-
fections, including cysticercosis;

(Ixi) tetanus;

Ixii) tick-borne relapsing fever;

streptococcal disease: Streptococcus pneumo-

Ixiii) trichinosis;
(Ixiv)

(Ixv) tuberculosis ([f]Mycobacterium tuberculosis

trichuriasis;

complex);
(Ixvi) tuberculosis infection;
(Ixvii) tularemia;
(Ixviii)  typhus;
(Ixix) vancomycin-intermediate Staphylococcus au-

reus (VISA);

(Ixx) vancomycin-resistant Staphylococcus aureus

(VRSA);

(Ixxi) Vibrio infection, including cholera (specify
species);

(Ixxii) viral hemorrhagic fever; and

(Ixxiii) yersiniosis.

(B) Inaddition to individual case reports, any outbreak,
exotic disease, or unusual group expression of disease that may be
of public health concern should be reported by the most expeditious
means.

(3) Minimal reportable information requirements. The
minimal information that must [shall] be reported for each disease is
as follows.[:]

(A) AIDS, chancroid, Chlamydia trachomatis infec-
tion, gonorrhea, HIV infection, and syphilis must [skall] be reported
in accordance with Subchapter F of this chapter (relating to Sexually
Transmitted Diseases Including Acquired Immune Deficiency Syn-
drome (AIDS) and Human Immunodeficiency Virus (HIV)).[:]

(B) For [fer] tuberculosis disease - complete name, date
of birth, physical address and county of residence, country of origin,
and information on which diagnosis was based or suspected. In ad-
dition, if known, radiographic or diagnostic imaging results and dates
[datefs)]; all information necessary to complete the most recent ver-
sions of department reporting forms: Report of Case and Patient Ser-
vices, Report of Follow-up and Treatment for Contacts to TB Cases
and Suspects,[:] and Report of Verified Case of Tuberculosis; labora-
tory results used to guide prescribing, monitoring, or modifying an-
tibiotic treatment regimens for tuberculosis, including [te inclade; but

not limited to;] liver function studies, renal function studies, and serum
drug levels; pathology reports related to diagnostic evaluations of tu-
berculosis; reports of imaging or radiographic studies; records of hos-
pital or outpatient care, including [te inchade; but net limited to;] his-
tories and physical examinations, discharge summaries, and progress
notes; records of medication administration, including [te inehade; but
not limited to;] directly observed therapy (DOT) records, and drug tox-
icity and monitoring records; a listing of other patient medications to
evaluate the potential for drug-drug interactions; and copies of court
documents related to court-ordered [eeurt erdered] management of tu-
berculosis.

(C) For [fer] contacts to a known case of tuberculosis -
complete name,[;] date of birth,[;] physical address,[;] county of res-
idence,[;] evaluation and disposition,[;] and all information necessary
to complete the most recent versions of department reporting forms:
Report of Follow-up and Treatment for Contacts to TB Cases and Sus-
pects[:] and Report of Case and Patient Services.[:]

(D) For [fer] other persons identified with tuberculo-
sis infection - complete name,[;] date of birth,[;] physical address and
county of residence,[;] country of origin,[;] diagnostic information,[;]
treatment information,[;] medical and population risks,[3] and all in-
formation necessary to complete the most recent version [versions] of

the department's [department] reporting form,[:] Report of Case and
Patient Services.

(E) For [for] hepatitis B (chronic and acute) identified
prenatally or at delivery - mother's name, address, telephone number,
age, date of birth, sex, race and ethnicity, preferred language, hepatitis
B laboratory test results; estimated delivery date or date and time of
birth; name and phone number of delivery hospital or planned delivery
hospital; name of infant; name, phone number, and address of medical
provider for infant; date, time, formulation, dose, manufacturer, and
lot number of hepatitis B vaccine and hepatitis B immune globulin ad-
ministered to infant.[:]

(F) For [fer] hepatitis A, B, C, and E - name, address,
telephone number, age, date of birth, sex, race and ethnicity, disease,
diagnostic indicators (diagnostic lab results, including all positive and
negative hepatitis panel results, liver function tests, and symptoms),
date of onset, pregnancy status, and physician or practitioner name,
address, and telephone number.[;]

(G) For [fer] hepatitis B, perinatal infection - name of
infant; date of birth; sex; race and[;] ethnicity; name, phone number,
and address of medical provider for infant; date, time, formulation,
dose, manufacturer, and lot number of hepatitis B vaccine and hepatitis
B immune globulin administered to infant;[;] and hepatitis B laboratory
test results.[;]

(H) For [fer] chickenpox - name, date of birth, sex, race
and ethnicity, address, date of onset, and varicella vaccination his-
tory.[;]

(I) For [fer] Hansen's disease - name; date of birth;
sex; race and ethnicity; disease type; place of birth; address; tele-
phone number; date entered Texas; date entered U.S.; education and
[flemployment; insurance status; location and inclusive dates of resi-
dence outside U.S.; date of onset and history prior to diagnosis; date
of initial biopsy and result; disease type (i.e., tuberculoid, borderline,
and lepromatous); date initial drugs prescribed and name of drugs;
name, date of birth, and relationship of household contacts; and name,
address, and telephone number of physician or practitioner.[;]

(J) For [for] novel influenza investigations occurring
during an influenza pandemic-[-Jminimal reportable information on
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individual cases, a subset of cases or aggregate data will be specified
by the department.[;]

(K) For [fer] all other notifiable conditions listed
in paragraph (2)(A) of this subsection - name, address, telephone
number, age, date of birth, sex, race and ethnicity, disease, diagnostic
indicators (diagnostic lab results, specimen source, test type, and
clinical indicators), date of onset, and physician or practitioner name,
address, and telephone number.[; and)]

(L) Other [other] information may be required as part
of an investigation in accordance with Texas Health and Safety Code[;]
§81.061.

(4) Diseases requiring submission of cultures. Pure cul-
tures, or specimens as indicated below, must be submitted and accom-
panied by a current department Specimen Submission Form for:

(A) anthrax (Bacillus anthracis);

(B) Dbotulism, adult and infant (Clostridium botulinum);

(C) brucellosis (Brucella species);
(D) Candida auris;

(E) diphtheria (Corynebacteria diphtheriae from any

site);

(F) all Haemophilus influenzae, invasive, in children
under five years old (Haemophilus influenzae from normally sterile

sites);

(G) listeriosis (Listeria monocytogenes);

(H) meningococcal infection, invasive (Neisseria
meningitidis from normally sterile sites or purpuric lesions);

(I) plague (Yersinia pestis);

(J) salmonellosis, including typhoid fever (Salmonella

species);

(K) Shiga toxin-producing Escherichia coli infection
(E.coli O157:H7, isolates or specimens from cases where Shiga toxin
activity is demonstrated);

(L) Staphylococcus aureus with a vancomycin mini-
mum inhibition concentration (MIC) greater than 2 micrograms per

milliliter (ng/mL);
(M) all Streptococcus pneumoniae, invasive, in chil-
dren under five years old (Streptococcus pneumoniae from normally

sterile sites);

(N) tuberculosis (Mycobacterium tuberculosis com-

lex);

(O) tularemia (Francisella tularensis);

(P) vibriosis (Vibrio species); and

(Q) any outbreak, exotic disease, or unusual group ex-
pression of disease that may be of public health concern may require
submission of cultures or specimens.
anthrax (Baeillus anthracis); botulism; adult and infant (G}esmdmm
botalinum); brucelosis (Brucella species); Candida auris; diphtheria
(Geiﬂyﬁebaetemdﬂph&hemﬁemaﬂysﬁ%}aﬂ%mﬁphﬂusmﬂueﬂza&
invasive; in children under five years eld (—Haemeph}lus mﬂuen%ae

. | infection, i . Nei incitidis from
normally sterile sites or purpurie lesions); plague (Yersinia pestis);

salmonellosis; including typheid fever (Salmonella species); Shiga
toxin-producing Escherichia eolt infeetion (E-eoli O157:H7; iselates
or specimens from eases where Shiga toxin activity is demeonstrated);
Staphyloeoeeus aureus with a vancomyein MIC greater than 2 pg/ml;
all Streptococcus pneumoniae, invasive, in children under five years

(5) Laboratory reports. Reports from laboratories must
[shalt] include patient name, identification number, address, telephone
number, age, date of birth, sex, race and ethnicity; specimen submitter
name, address, and phone number; specimen type; date specimen
collected; disease test and test result; normal test range; date of test
report; and physician or practitioner name and telephone number.

(b) Animals.

(1) Clinically diagnosed or laboratory-confirmed animal
cases of the following diseases are reportable: anthrax, arboviral
encephalitis, tuberculosis (Mycobacterium tuberculosis complex) in
animals other than those housed in research facilities, and plague.
All [Alse; all] non-negative rabies tests performed on animals from
Texas at laboratories located outside of Texas must [shall] be reported.
All [; all] non-negative rabies tests performed in Texas must [will]
be reported by the laboratory conducting the testing. In addition to
individual case reports, any outbreak, exotic disease, or unusual group
expression of disease which may be of public health concern should
be reported by the most expeditious means.

(2) The minimal information that must [shal] be reported
for each disease includes species and number of animals affected, dis-
ease or condition, name and phone number of the veterinarian or other
person in attendance, and the animal [animal(s)] owner's name, ad-
dress, and phone number. Other information may be required as part
of an investigation in accordance with Texas Health and Safety Codel;]
§81.061.

§97.4.

When and How to Report a Condition or Isolate.
(a) Humans.

(1) The following notifiable conditions are public health
emergencies and suspect cases must [shall] be reported immediately
by telephone [phene] to the local health authority or the appropriate
Department of State Health Services regional epidemiology office:

(A) anthrax;

(B) botulism;

(C) diphtheria;

(D) measles (rubeola);

(E) melioidosis;

(F) meningococcal infection, invasive;
(G) novel coronavirus;

(H) novel influenza;

(I) poliomyelitis, acute paralytic;
() plague;

(K) rabies;

(L) smallpox;

(M) tularemia;
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vancomycin-intermediate Staphylococcus aureus
(VISA);

Staphylococcus  aureus

(N)

(O) vancomycin-resistant
(VRSA);
)

viral hemorrhagic fever;

(Q) yellow fever; and

(R) any outbreak, exotic disease, or unusual group ex-
pression of disease that may be of public health concern.

(2) The following notifiable conditions must [shall] be
reported by electronic data transmission [fax] or telephone [phene]
within one working day of identification as a suspected case:

poliovirus infection, non-paralytic;

(A) brucellosis;

(B) Candida auris;

(C) carbapenem resistant Enterobacteriaceae (CRE);
(D) hepatitis A, acute;

(E) hepatitis B, perinatal infection;

(F) influenza-associated pediatric mortality;

(G) mumps;

(H) pertussis;

U]

)

J) Q fever;

(K) rubella (including congenital);

(L) syphilis infection in pregnant females;

(M) tuberculosis ([{]Mycobacterium tuberculosis com-
plex); and

(N) Vibrio infection (including cholera).

(3) AIDS, chancroid, Chlamydia trachomatis infection,

gonorrhea, HIV infection, and syphilis must [shall] be reported in
accordance with Subchapter F of this chapter (relating to Sexually

Transmitted Diseases Including Acquired Immune Deficiency Syn-
drome (AIDS) and Human Immunodeficiency Virus (HIV)).

(4) Tuberculosis antibiotic susceptibility results must
[sheuld] be reported by laboratories no later than one week after they
first become available.

(5) For all other notifiable conditions not listed in para-
graphs (1) - (4) of this subsection, reports of disease must [shall] be
made no later than one week after a case or suspected case is identi-
fied.

(A) The preferred option for reporting is electronic data
transmission, but reports [Fransmittal] may be made by telephone or][;]
fax. Any electronic data transmission of the report must provide pro-
tection against unauthorized disclosure and utilize a format prescribed
by the receiving agency[; mail; courier; or electronie transmission|.

/() I by mail or courier, the reports shall be on a

form provided by the department and placed in a sealed envelope ad-
dfessedtethea&en&enefﬂqeapprepﬁa{efeeewmgseufeeaﬂdma%ked

" "

provide at least the same degree of protection against unauthorized dis-
elosure as those of mail or courier transmittal; be by express written
agreement with the recetving ageney; utilize a format preseribed by the

(B) A health information exchange (HIE) organization
as defined by Texas Health and Safety Code[;] §182.151, may transmit
reports on behalf of providers required to report in §97.2(a) - (d) of this

chapter [title ](relating to Who Shall Report) in accordance with Texas
Health and Safety Code[;] Chapter 182, Subchapter D,[-] Health Infor-
mation Exchanges, and all other state and federal law as follows.[:]

(i) The receiving agency has published message
standards.

(i) A method of secure transmission has been estab-
lished between the HIE and the receiving agency, and transmissions
have been tested with the receiving agency and established as meeting
the data exchange standards and conveying information accurately.

(iii) Reporting by the HIE has been requested and
authorized by the appropriate health care provider, practitioner, physi-
cian, facility, clinical laboratory, or other person [whe is] required to
report health-related information.

(iv) HIE reports may be made in addition to but do
[shall] not replace reports listed in paragraphs (1) - (2) of this subsec-
tion.

(6) All diseases requiring submission of cultures in
§97.3(a)(4) of this chapter [title] (relating to What Condition to Report
and What Isolates to Report or Submit) must [shall] be submitted as
they become available.

(b) Animals. Reportable conditions affecting animals must
[shall] be reported within one working day following the diagnosis.

§97.6.  Reporting and Other Duties of Local Health Authorities and
Regional Directors.

(a) The purpose of this section is to provide procedures for
local health authorities and regional directors to report a disease to the
Department of State Health Services (department) central office.

(b) Those notifiable conditions identified as public health
emergencies in §97.4(a) of this chapter [title] (relating to When
and How to Report a Condition or Isolate) must [shall] be reported
immediately to the department by telephone at (888) 963-7111.

(¢) AIDS, chancroid, Chlamydia trachomatis infection,
gonorrhea, HIV infection, and syphilis must [shall] be reported in
accordance with Subchapter F of this chapter (relating to Sexually
Transmitted Diseases Including Acquired Immune Deficiency Syn-
drome (AIDS) and Human Immunodeficiency Virus (HIV)).

(d) For notifiable conditions not listed in subsections (b) and
(c) of this section, the local health authority or the department's re-
gional director collects [shall eeleet] reports of disease and transmits
[transmit| the information listed in §97.3(a)(3) of this chapter [title]
(relating to What Condition to Report and What Isolates to Report or
Submit) at weekly intervals, as directed by the department.

(e) The preferred option for reporting is electronic data trans-
mission, but reports may be made by telephone or fax. [Transmittal
may be by telephone; mail; courier; or electronic transmission:|

() by mail or courier, the reports shall be on a form pro-
vided by the department and placed in a sealed envelope addressed to
the attention of the appropriate receiving source and marked "Confi-
dential™}

(1) [€)] Any electronic data transmission of the report
[reports] must provide [at least the same degree of] protection against
unauthorized disclosure, and utilize a format prescribed by the receiv-
ing agency [as these of mail or courier transmittal].
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(2) For any notifiable condition reported by telephone, the
person reporting must follow-up with an electronic data transmission
through an approved electronic means within 24 hours of the original
notification.

(f) The health authority must [shall] notify health authorities
in other jurisdictions of a case or outbreak of a communicable disease
[that has been reported] if the case resides in another jurisdiction or
there is cause to believe transmission of a disease may have occurred
in another jurisdiction. The department will [shall] assist the health
authority in providing such notifications upon request. The health au-
thority of the area where the case or outbreak is diagnosed must [shall]
report the case or outbreak to the department on the same basis as other
reports.

(g) The health authority upon identification of a case or upon
receipt of notification or report of disease, must [shall] take such action
and measures as may be necessary to conform with the appropriate con-
trol measure standards. The health authority may, upon identification
of'a case or upon report of a communicable disease in a child attending
a public or private child-care facility or a school, notify the owner or
operator of the child-care facility or the school administrator. The com-
missioner is authorized to amend, revise, or revoke any control measure
or action taken by the health authority, if necessary or desirable in the
administration of a regional or statewide public health program or pol-

icy.

(h) The health authority is empowered to close any public or
private child-care facility, school, or other place of public or private
assembly when in his or her opinion such closing is necessary to protect
the public health; and such school or other place of public or private
assembly must [shall] not reopen until permitted by the health authority
who caused its closure.

(i) Persons reporting notifiable conditions in animals must
[shall] be referred to the central office or the appropriate regional
office of the department's Zoonosis Control Branch.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 24, 2024.

TRD-202403354

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 776-7676
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 356. GROUNDWATER
MANAGEMENT

The Texas Water Development Board (TWDB) proposes amend-
ments to 31 Texas Administrative Code (TAC) Subchapters A, B,
C, E, and G, more specifically §§356.10, 356.20, 356.22, 356.31
- 356.35, 356.51 - 356.57, and §§356.70 - 356.72.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED AMENDMENT.

The TWDB is proposing this rulemaking primarily to modernize,
update, and clarify rule language to facilitate groundwater man-
agement in the state and to clarify requirements for groundwater
conservation districts. The proposed rule language adds more
specificity and clarity regarding desired future condition pack-
ages, including non-relevant aquifer documentation; required
elements of groundwater management plans; and brackish
groundwater production zones. Additionally, the TWDB pro-
poses adding definitions for brackish groundwater, conservation,
groundwater management area, and non-relevant aquifer.

SECTION BY SECTION DISCUSSION OF PROPOSED
AMENDMENTS.

31 TAC 356, Subchapter A

Section 356.10, Definitions, is proposed to be amended primar-
ily to add the following new definitions: "brackish groundwater"
in proposed §356.10(5), "conservation" in proposed §356.10(9),
"groundwater management area" in proposed §356.10(15),
and "non-relevant aquifer" in proposed §356.10(21). Other
proposed amendments to §356.10 include correcting an error
in §356.10(3) to refer to the "quantity" of water rather than the
"quality" of water, renumbering the entire section to provide for
new definitions and to modernize and clarify the rule language
improving the readability of the rule.

31 TAC 356, Subchapter B

Sections 356.20 and 356.22 are proposed to be amended to
modernize the rule language. No changes are proposed to
§356.21 and that rule will not be published with this proposal.

31 TAC 356, Subchapter C

No changes are proposed to §356.30. That rule will not be pub-
lished with this proposal.

Section 356.31 is proposed to be amended to update the title
of the section and the due date by which desired future condi-
tion packages are due from a designated representative of each
groundwater management area to the Executive Administrator
of the TWDB. The proposed amendments also clarify "non-rele-
vant" aquifer designations and required documentation submit-
ted as part of a desired future condition package.

Section 356.32 is proposed to be amended to update the title of
the section, to clarify the contents of the submission package for
desired future conditions due to the TWDB, to require the sub-
mission of "non-relevant" aquifer information, and to renumber
the section as appropriate.

Section 356.33 is proposed to be amended to require that a
package submitting a desired future condition by the representa-
tive of a groundwater management area be signed and dated by
that representative. The proposed amendments also clarify how
the Executive Administrator of the TWDB will determine whether
a submission package is administratively complete.

Section 356.34 is proposed to be amended to modernize the rule
language.

Section 356.35 is proposed to be amended to clarify that a de-
sired future condition package is what is declared administra-
tively complete by the Executive Administrator.

31 TAC 356, Subchapter E
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No changes are proposed to Section 356.50, and the rule will
not be republished with this proposal.

Section 356.51 is proposed to be amended to modernize the rule
language.

Section 356.52 is proposed to be amended to clarify that "man-
agement objectives," must correspond to a "management goal,"
to include proposed §356.52(a)(5) in the review of submitted
management plans. Amendments to this section also include
proposed §356.52(a)(7) requiring a consideration of water
supply needs and water management strategies, in accordance
with statute, and to modernize and re-number the rule language
throughout the section.

Section 356.53 is proposed to be amended to modernize the rule
language, to update the kind of information submitted to the Ex-
ecutive Administrator during review of a management plan, and
to reflect that documentation of notice of the plan's adoption may
be posted on the official website of a District. §356.53(a)(1) is
amended to remove the requirement for hard-copy submissions
of adopted management plans and to provide for only the sub-
mission of electronic versions of adopted management plans.

Section 356.54 is proposed to be amended to clarify that man-
agement plans are "revised" rather than "amended" when an
adopted plan is not approved by the Executive Administrator.

Section 356.55 is proposed to be amended to modernize the rule
language.

Section 356.56 is proposed to be amended to update the ti-
tle of the section, to add new §356.56(a) clarifying the process
of Executive Administrator approval of amended management
plans, to provide that changes to approved management plans
will be defined as "amendments" rather than "addendums," and
to re-number the section.

Section 356.57 is proposed to be amended to update the rule
language.

31 TAC 356 Subchapter G

Section 356.70 is proposed to be amended to update §356.70(d)
to provide the TWDB the authority to amend a designated brack-
ish groundwater production zone on its own, or by request by a
district. In addition, §356.70(e) is proposed to be added to the
rule requiring the TWDB to provide public notice of an amend-
ment related to a designated brackish groundwater production
zone.

Section 356.71 is proposed to be amended to update the rule
language.

Section 356.72 is proposed to be amended to require districts to
submit certain report information to the TWDB and to clarify and
update the language.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4))

Ms. Rebecca Trevino, Chief Financial Officer, has determined
that there will be no fiscal implications for state or local govern-
ments from the proposed rulemaking. For the first five years
these rules are in effect, there is no expected additional cost to
state or local governments resulting from their administration.

These rules are not expected to result in reductions in costs to
either state or local governments and there is no change in costs
with the proposed amendments to the rule because the proposed
rule revisions are to modernize and clarify existing rule language.

These rules are not expected to have any impact on state or local
revenues. The rules do not require any increase in expenditures
for state or local governments as a result of administering these
rules. Additionally, there are no foreseeable implications relating
to state or local governments' costs or revenue resulting from
these rules.

Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code,
§2001.0045 to repeal a rule does not apply. Furthermore, the
requirement in §2001.0045 does not apply because these rules
are necessary for groundwater management resources of this
state as authorized by the Texas Water Code and are necessary
to implement legislation.

The TWDB invites public comment regarding this fiscal note.
Written comments on the fiscal note may be submitted to the
contact person at the address listed under the Submission of
Comments section of this preamble.

PUBLIC BENEFITS AND COSTS (Texas Government Code
§2001.024(a)(5))

Ms. Rebecca Trevino also has determined that for each year of
the first five years the proposed rulemaking is in effect, the pub-
lic will benefit from the rulemaking as the rules are necessary
for groundwater management resources of this state. Ms. Re-
becca Trevino also has determined that for each year of the first
five years the proposed rulemaking is in effect, the rules will not
impose an economic cost on persons required to comply with
the proposed rule as it modernizes, updates, and clarifies rule
language to facilitate groundwater management in the state and
certain requirements for groundwater conservation districts.

ECONOMIC AND LOCAL EMPLOYMENT IMPACT STATE-
MENT (Texas Government Code §§2001.022, 2006.002);
REGULATORY FLEXIBILITY ANALYSIS (Texas Government
Code §2006.002)

The TWDB has determined that a local employment impact
statement is not required because the proposed rule does not
adversely affect a local economy in a material way for the first
five years that the proposed rule is in effect because it will im-
pose no new requirements on local economies. The TWDB also
has determined that there will be no adverse economic effect on
small businesses, micro-businesses, or rural communities as
a result of enforcing this rulemaking. The TWDB also has de-
termined that there is no anticipated economic cost to persons
who are required to comply with the rulemaking as proposed.
Therefore, no regulatory flexibility analysis is necessary.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
(Texas Government Code §2001.0225)

The TWDB reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225 and determined that the rulemaking is not subject
to Texas Government Code §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking
is to update and clarify existing rules that are necessary for
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groundwater management in the state and certain requirements
for groundwater conservation districts.

Even if the proposed rule were a major environmental rule,
Texas Government Code §2001.0225 still would not apply to
this rulemaking because Texas Government Code §2001.0225
only applies to a major environmental rule, the result of which
is to: (1) exceed a standard set by federal law, unless the rule
is specifically required by state law; (2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; (3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or (4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. This rulemaking
does not meet any of these four applicability criteria because
it: (1) does not exceed any federal law; (2) does not exceed
an express requirement of state law; (3) does not exceed a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; and (4) is not pro-
posed solely under the general powers of the agency, but rather
Texas Water Code Section 15.001 §16.0012, §16.060, §35.004,
§36.001, §36.1015, §36.1071, §36.1072, Section 36.1073,
§36.108, §36.1084, §36.1085, and §36.3011.Therefore, this
proposed rule does not fall under any of the applicability criteria
in Texas Government Code §2001.0225.

The TWDB invites public comment regarding this draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submission
of Comments section of this preamble.

TAKINGS IMPACT ASSESSMENT (Texas Government Code
§2007.043)

The TWDB evaluated this proposed rule and performed an
analysis of whether it constitutes a taking under Texas Govern-
ment Code, Chapter 2007. The specific purpose of this rule
is to update and clarify existing rules that are necessary for
groundwater management in the state and certain requirements
for groundwater conservation districts. The proposed rule would
substantially advance this stated purpose by aligning definitions
with agency and industry practice and providing greater detail
for desired future condition packages and required elements of
groundwater management plans.

The TWDB's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to this proposed rule because this
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government
Code §2007.003(b)(4). The TWDB is the agency charged with
the delineation of groundwater management areas in order to
assist with the conservation, preservation, protection and pre-
vention of the waste of the state's groundwater resources.

Nevertheless, the TWDB further evaluated this proposed rule
and performed an assessment of whether it constitutes a taking
under Texas Government Code Chapter 2007. Promulgation
and enforcement of this proposed rule would be neither a
statutory nor a constitutional taking of private real property.
Specifically, the subject proposed regulation does not affect a
landowner's rights in private real property because this rule-
making does not burden, restrict, or limit the owner's right to
property and reduce its value by 25% or more beyond that which
would otherwise exist in the absence of the regulation. In other

words, this rule updates the state's existing rules that facilitate
groundwater management without burdening or restricting or
limiting the owner's right to property and reducing its value by
25% or more. Therefore, the proposed rule does not constitute
a taking under Texas Government Code, Chapter 2007.

GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221)

The TWDB reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five
years the proposed rule would be in effect, the proposed rule will
not: (1) create or eliminate a government program; (2) require
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease
in future legislative appropriations to the agency; (4) require an
increase or decrease in fees paid to the agency; (5) create a
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject
to the rule's applicability; or (8) positively or adversely affect this
state's economy.

SUBMISSION OF COMMENTS (Texas Government Code
§2001.024(a)(7))

Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. Comments will be accepted until 5:00 p.m. of the 31st
day following publication in the Texas Register. Include "Chap-
ter 356" in the subject line of any comments submitted.

SUBCHAPTER A. DEFINITIONS
31 TAC §356.10

STATUTORY  AUTHORITY
§2001.024(a)(3))

The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State, and also under
the authority of Texas Water Code §15.001 §16.0012, §16.060,
§35.004, §36.001, §36.1015, §36.1071, §36.1072, §36.1073,
§36.108, §36.1084, §36.1085, and §36.3011.

This rulemaking affects Water Code, §15.001 §16.0012,
§16.060, §35.004, §36.001, §36.1015, §36.1071, §36.1072,
§36.1073, §36.108, §36.1084, §36.1085, and §36.3011.

§356.10.  Definitions.

(Texas Government Code

The following words and terms, when used in this chapter, will [shal]
have the following meanings unless the context clearly indicates oth-
erwise. Words defined in Texas Water Code Chapter 36, Groundwater
Conservation Districts, that are not defined here will [shall] have the
meanings provided in Chapter 36.

(1) Affected Person--An owner of land in the management
area, a district in or adjacent to the management area, a regional water
planning group with a water management strategy in the management
area, a person or entity who holds or is applying for a permit from a dis-
trict in the management area, a person or entity who has groundwater
rights in the management area or any other person defined as affected
with respect to a management area by Texas Commission on Environ-
mental Quality rule.

(2) Agency--The Texas Water Development Board.
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(3) Amount of groundwater being used on an annual ba-
sis--An estimate of the quantity [quality] of groundwater annually with-
drawn or flowing from wells in an aquifer for at least the most recent
five years that information is available. It may include data from Texas
Water Development Board historical water use estimates, an estimate
of exempt uses, and data collected by the district.

(4) Board--The governing body of the Texas Water Devel-
opment Board.

(5) Brackish groundwater--Groundwater containing 1,000
t0 9,999 milligrams per liter of total dissolved solids for the purposes
of brackish groundwater production zone designations.

(6) [€5)] Brackish groundwater production zone operat-
ing permit--A permit issued by a district under Texas Water Code
§36.1015.

(7) [€6)] Conjunctive use--The combined use of groundwa-
ter and surface water sources that optimizes the beneficial characteris-
tics of each source, such as water banking, aquifer storage and recovery,
enhanced recharge, and joint management.

(8) [€AH] Conjunctive surface water management issues--
Issues related to conjunctive use such as groundwater or surface water
quality degradation and impacts of shifting between surface water and
groundwater during shortages.

(9) Conservation--Practices, techniques, and technologies
that will reduce the consumption of water, reduce the loss or waste
of water, improve the efficiency in the use of water, or increase the
recycling and reuse of water so that a water supply is made available
for future or alternative uses.

(10) [€®)] Designated brackish groundwater production
zone--An aquifer, subdivision of an aquifer, or geologic stratum
designated under Texas Water Code §16.060(b)(5).

(11) [(9)] Desired future condition--The desired, quanti-
fied condition of groundwater resources (such as water levels, spring
flows, or volumes) within a groundwater management area at one
or more specified future times as defined by district representatives
[partieipating groundwater conservation distriets] within a groundwa-

ter management area as part of the joint planning process.

(12) [(49)] District--Any district or authority subject to
Chapter 36, Texas Water Code.

(13) [(HDH] Executive administrator--The executive admin-
istrator of the Texas Water Development Board or a designated repre-
sentative.

(14) [€2)] Groundwater availability model [Groundwater
Availability Medel]--A regional groundwater flow model provided
[appreved] by the executive administrator.

(15) Groundwater management area--An area delineated
and designated by the Texas Water Development Board as an area most
suitable for management of groundwater resources through regional
joint groundwater planning.

(16) [(43)] Major aquifer--An aquifer designated as a ma-
jor aquifer by the board [in the State Water Plan].

(17) [E4)] Minor aquifer--An aquifer designated as a mi-
nor aquifer by the board [in the State Water Plan].

(18) [E5)] Modeled available groundwater [Medeled
Available Groundwater]--The amount of water that the executive
administrator determines may be produced on an average annual basis
to achieve a desired future condition.

(19) [46)] Most efficient use of groundwater--Practices,
techniques, and technologies that a district determines will provide the
least consumption of groundwater for each type of use balanced with
the benefits of using groundwater.

(20) [ED] Natural resources issues--Issues related to en-
vironmental and other concerns that may be affected by a district's
groundwater management plan and rules, such as impacts on endan-
gered species, soils, oil and gas production, mining, air and water qual-
ity degradation, agriculture, and plant and animal life.

(21) Non-relevant aquifer--An aquifer or portion of an
aquifer deemed not relevant for joint planning purposes by district
representatives within a groundwater management area.

(22) [(48)] Office--State Office of Administrative Hear-

ings.

(23) [(49)] Petition--A document submitted to a [the
eonservation| district by an affected person appealing the
reasonableness of a desired future condition.

(24) [29)] Projected water demand--The quantity of water
needed on an annual basis according to the state water plan for the state
water plan planning period.

(25) [E1B] Recharge enhancement--Increased recharge ac-
complished by the modification of the land surface, streams, or lakes to
increase seepage or infiltration rates or by the direct injection of water
into the subsurface through wells.

(26) [22)] Relevant aquifer--An aquifer designated as a
major or minor aquifer, or any undesignated aquifer deemed relevant
for joint planning by district representatives within a groundwater man-
agement area.

(27) [€23)] State water plan--The most recent state water

plan adopted by the board under Texas Water Code §16.051 (relating
to State Water Plan).

(28) [24)] Surface water management entities--Political
subdivisions as defined by Texas Water Code Chapter 15 and identified
from Texas Commission on Environmental Quality records that are
granted authority under Texas Water Code Chapter 11 to store, take,
divert, or supply surface water either directly or by contract for use
within the boundaries of a district, including but not limited to river
authorities or irrigation authorities.

(29) [25)] Total estimated recoverable storage [Total Es-
timated Recoverable Storage]--The estimated amount of groundwater
within an aquifer that accounts for recovery scenarios that range be-
tween 25% and 75% of the porosity-adjusted aquifer volume.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 24, 2024.

TRD-202403352

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-2776

¢ ¢ ¢

SUBCHAPTER B. DESIGNATION OF
GROUNDWATER MANAGEMENT AREAS
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31 TAC §356.20, §356.22

The amendments are proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State, and also under
the authority of Texas Water Code §15.001 §16.0012, §16.060,
§35.004, §36.001, §36.1015, §36.1071, §36.1072, §36.1073,
§36.108, §36.1084, §36.1085, and §36.3011.

This rulemaking affects Water Code, §15.001 §16.0012,
§16.060, §35.004, §36.001, §36.1015, §36.1071, §36.1072,
§36.1073, §36.108, §36.1084, §36.1085, and §36.3011.

§356.20.  Scope of Subchapter.

This subchapter describes the agency's delineation and designation of
groundwater management areas pursuant to the requirements of Texas
Water Code §35.004.

$356.22.  Request to Amend Groundwater Management Area Bound-
aries.

(a) A request to amend the boundaries of a groundwater man-
agement area must be made in writing [addressed] to the executive ad-
ministrator and must contain the following:

(1) a resolution supporting the change signed by each of
the district representatives in each affected groundwater management
area;

(2) ademonstration that the geographic and hydrogeologic
conditions require the proposed boundary change or an explanation that
the change involves only an administrative correction; and

(3) acopy of the notice and minutes of the public meeting
held by the districts in each affected groundwater management area
at which the districts approved the resolution in paragraph (1) of this
subsection.

(b) The executive administrator will review the request and
will notify the districts of his decision.

(1) Ifthe proposed change involves only an administrative
adjustment or correction to the boundary data files identified in §356.21
of this subchapter (relating to Designation of Groundwater Manage-
ment Areas), the executive administrator will instruct agency staff to
make the change and notify the districts upon completing the change.

(2) If the proposed change involves a substantive change
to the boundaries of one or more groundwater management areas, the
request will be presented to the board for authorization.

(c) The executive administrator may, in his discretion, make
administrative corrections to the data files described in §356.21 of this
subchapter. The executive administrator will notify the affected dis-
tricts before making any correction.

(d) The executive administrator may, in his discretion, waive
any of the requirements of this subchapter upon a showing of good
cause.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 24, 2024.
TRD-202403353

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-2776

¢ ¢ ¢

SUBCHAPTER C. SUBMISSION OF DESIRED
FUTURE CONDITIONS
31 TAC §§356.31 - 356.35

The amendments are proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State, and also under
the authority of Texas Water Code §15.001 §16.0012, §16.060,
§35.004, §36.001, §36.1015, §36.1071, §36.1072, §36.1073,
§36.108, §36.1084, §36.1085, and §36.3011.

This rulemaking affects Water Code, §15.001 §16.0012,
§16.060, §35.004, §36.001, §36.1015, §36.1071, §36.1072,
§36.1073, §36.108, §36.1084, §36.1085, and §36.3011.

$§356.31.  Desired Future Condition Package Submission Date.

(a) The desired future conditions for the relevant aquifers
within the groundwater management area must be approved by a
resolution adopted by a two-thirds vote of all the district repre-
sentatives [distriets] in a groundwater management area not later
than January 5, 2027 [2022], in accordance with Texas Water Code
§36.108. Subsequent desired future conditions must be proposed and
finally adopted by the district representatives before the end of each
successive five-year period after that date.

(b) A designated representative of the groundwater manage-
ment area must provide complete copies of all documents required un-
der §356.32 of this subchapter (relating to Desired Future Condition
Package) to the executive administrator no later than 60 days follow-
ing the date on which the district representatives within the groundwa-
ter management area adopted desired future conditions.

(c) [€B)] The district representatives [distriets] in a groundwa-
ter management area may, as part of the process for adopting and sub-
mitting desired future conditions, propose classification of a relevant
aquifer or [pertien er] portions of a relevant aquifer as non-relevant if
the districts determine that aquifer characteristics, projected ground-
water demands, and current groundwater uses do not warrant adoption
of a desired future condition. Non-relevant aquifers do not require a
desired future condition. [Ia such a case no desired future condition is
required:] The districts must submit the following documentation for
non-relevant aquifers to the agency as part of the desired future condi-
tion package [related to the pertion of the relevant aquifer propesed to
be elassified as non-relevant]:

(1) A description, location, and/or map of the aquifer or
portion of the aquifer;

(2) A summary of aquifer characteristics, projected
groundwater demands, and current groundwater uses, including the
total estimated recoverable storage as provided by the executive ad-
ministrator, that support the conclusion that desired future conditions
in adjacent or hydraulically connected relevant aquifer(s) will not be
affected; and

(3) An explanation of why the aquifer or portion of the
aquifer is non-relevant for joint planning purposes.

§356.32.  Desired Future Condition [Submission] Package.
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A designated representative of the groundwater management area
[Bistriets] must provide the following to the executive administrator
no later than 60 days following the date on which the district represen-

appropriate regional water planning groups no later than 180 days after
the executive administrator has provided notice that the submitted
desired future condition package is administratively complete as

tatives [distriets] in the groundwater management area [eeleetively]
adopted the desired future condition(s):

(1) a copy of the desired future conditions explanatory
report addressing the information required by Texas Water Code
§36.108(d-3) and the criteria in Texas Water Code §36.108(d);

(2) non-relevant aquifer documentation required by
§356.31(c) of this subchapter (relating to Desired Future Condition
Package Submission Date);

(3) [€2)] a copy of the resolution of the groundwater man-
agement area adopting the desired future conditions as required by
Texas Water Code §36.108(d-3);

(4) [63)] a copy of the notice that was posted for the joint
planning meeting at which the districts collectively adopted the desired
future condition(s) as required by Texas Water Code §36.108(e) and
§36.108(e-2);

(5) [€4)] the name of a designated representative of the
groundwater management area;

(6) [€5)] any groundwater availability model files or aquifer
assessments acceptable to the executive administrator used in develop-
ing the adopted desired future condition with documentation sufficient
to replicate the work; and

(7) [€6)] any other information the executive administrator
may require to be able to estimate the modeled available groundwater.

§356.33.  Determination of Administrative Completeness.

A submitted package will be considered administratively complete if
it contains complete copies of all documents required under §356.32
of this subchapter (relating to Desired Future Condition [Submissien]
Package) and is signed and dated by the designated representative of
the groundwater management area.

(1) The executive administrator will acknowledge in writ-
ing receipt of submitted packages and will review for administrative
completeness. The agency may request clarifications while reviewing
the package for administrative completeness. If the submitted package
is administratively complete, the executive administrator will notify
the district representatives within the groundwater management area in
writing. If requests for clarification are not acknowledged or addressed
in a reasonable amount of time, the executive administrator will [advise

whether they are administratively complete or will | provide a notice

of deficiencies.

(2) The designated representative of the groundwater man-
agement area [Distriets] must submit to the executive administrator an
updated package that contains corrections to the deficiencies noted in
paragraph (1) of this section no later than 90 days following the date
on which the executive administrator provided a notice of deficiencies.

§356.34.  District Adoption of the Desired Future Condition.

Each district must [shall] adopt the desired future condition for the
aquifer(s) within its boundaries as soon as possible after the executive
administrator advises that the desired future condition package submit-
ted pursuant to §356.32 of this subchapter (relating to Desired Future
Condition [Submissien] Package) is administratively complete.

§356.35.  Modeled Available Groundwater.

The executive administrator will provide the modeled available
groundwater value for each relevant aquifer with a desired future
condition to districts in a groundwater management area and the

described in §356.33 of this subchapter (relating to Determination of
Administrative Completeness).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 24, 2024.

TRD-202403355

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-2776

¢ ¢ ¢

SUBCHAPTER E. GROUNDWATER
MANAGEMENT PLAN APPROVAL
31 TAC §§356.51 - 356.57

The amendments are proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State, and also under
the authority of Texas Water Code §15.001 §16.0012, §16.060,
§35.004, §36.001, §36.1015, §36.1071, §36.1072, §36.1073,
§36.108, §36.1084, §36.1085, and §36.3011.

This rulemaking affects Water Code, §15.001 §16.0012,
§16.060, §35.004, §36.001, §36.1015, §36.1071, §36.1072,
§36.1073, §36.108, §36.1084, §36.1085, and §36.3011.

§356.51.

In accordance with Texas Water Code §§36.1071 (including coordi-
nation with surface water management entities on a regional basis),
36.1072, and 36.1085, a district must [shall] develop and submit to
the executive administrator a management plan that meets the require-
ments of §356.52 of this subchapter (relating to Required Content of
Management Plan). [The management plan goals must be time-based
and quantifiable.]

§356.52.  Required Content of Management Plan.

(a) A management plan must [shall] contain, unless explained
in detail as not applicable, the following elements:

Required Management Plan.

(1) Management goals:
(A) providing the most efficient use of groundwater;
(B) controlling and preventing waste of groundwater;
(C) controlling and preventing subsidence;

(D) addressing conjunctive surface water management
issues;

(E) addressing natural resource issues which impact the
use and availability of groundwater, and which are impacted by the use
of groundwater;

(F) addressing drought conditions;

(G) addressing conservation, recharge enhancement,
rainwater harvesting, precipitation enhancement and brush control,
where appropriate and cost-effective; and

PROPOSED RULES

August 9, 2024 49 TexReg 5917



(H) addressing the desired future conditions adopted by
the district under [established pursuant to] Texas Water Code §36.108;

(2) Management objective(s) for each management goal.
Management objectives are specific, measurable, and time-based
statements of future outcomes that the district will use to achieve each
[the] management goal [geals] in paragraph (1) of this subsection.
[Management objectives are and time-based statements of
future outcomes; each linked to a management goal:] Each future
outcome must be the result of actions that can be taken by the district
during the five years following the effective date of the adopted
management plan;

(3) Performance standard(s) for each management objec-
tive. Performance standards are indicators or measures used to eval-
uate the effectiveness and efficiency of district activities. Evaluation
of the effectiveness of district activities measures the performance of
the district. Evaluation of the efficiency of district activities measures
how well district resources are used to produce an output, such as the
amount of resources devoted for each management action;

(4) Details of how the district will manage groundwater
supplies in the district, including a methodology by which the district
will track its progress in achieving its management goals. At least one
goal must be tracked on an annual basis; however, other goals may be
defined and tracked over a longer time period as appropriate; [and]

(5) The actions, procedures, performance, and avoidance
that are or may be necessary by the district to effect the plan, including
specifications and proposed rules;

(6) [€5)] Estimates of the following:

(A) modeled available groundwater in the district as
provided by the executive administrator based on the desired future
condition established under Texas Water Code §36.108;

(B) the amount of groundwater being used within the
district on an annual basis taken from either the water use survey data
provided by the executive administrator or the district's own estimate;

(C) the annual amount of recharge from precipitation,
if any, to each aquifer [the groundwater reseurees] within the district,
as provided by the executive administrator;

(D) [for each aquifer;] the annual volume of water that
discharges from each [the] aquifer within the district to springs and any
surface water bodies, including lakes, streams, and rivers, as provided
by the executive administrator;

(E) the annual volume of flow into and out of the district
within each aquifer and between aquifers in the district, as provided by
[if a groundwater availability medel is available from] the executive
administrator;

(F) the projected surface water supply in the district ac-
cording to the most recently adopted state water plan; and

(G) the projected water demand for water in the district
according to the most recently adopted state water plan; and[-]

(7) Details of the district's consideration of:

(A) Water supply needs within the district according to
the most recently adopted state water plan, emphasizing those needs
that impact groundwater supply within the district; and

(B) Water management strategies sourced from within
the district boundaries according to the most recently adopted state wa-
ter plan, emphasizing strategies that are or will be impacted by district
actions.

(b) The management goals, management objectives, and
performance standards [and objeetives] required in
subsection (a)(1), (2), and (3) of this section must be consistent with
the established desired future conditions of the district's groundwater
management area(s).

(c) Estimates required in subsection (a)(5) of this section must
be developed with [Each distriet must use the] groundwater availability
modeling information provided by the executive administrator in con-
junction with the district's best available site-specific information and
data. [provided by the district when developing the estimates required
in subsection (a)}5) of this seetion:|
§356.53.  Plan Submission.

(a) A district requesting approval of its management plan, or
of an amended [update of its] management plan to incorporate adopted
desired future conditions, or any other updates as necessary, will [that
apply to the distriet; shall] submit to the executive administrator the
following:

() one hard copy of the adopted management plan:]

(1) [€)] one electronic copy of the adopted management
plan; and

(2) [63)] documentation that the plan was adopted after no-
tice posted in accordance with Texas Government Code Chapter 551,
including a copy of the posted agenda, meeting minutes, and copies
of the notice either posted on the district's website or provided to the

county clerk. [printed in the newspaper or publisher's affidavit:]

(b) The plan or revised plan under §356.54 of this subchapter
(relating to Approval) will [shall] be considered properly submitted to
the executive administrator when all of the items specified in subsection
(a) of this section are received by the executive administrator.

$§356.54.  Approval.

(a) The executive administrator will approve a plan as admin-
istratively complete when it contains the information required by Texas
Water Code §36.1071(a) and (e). The executive administrator will no-
tify the district in writing of the determination.

(b) Ifapproval is denied, the executive administrator will pro-
vide written reasons for the denial with the notice of denial. A district
has 180 days from receipt of notice to submit a revised management
plan for review and approval. A revised [er amended] management
plan must comply with all requirements of this subchapter.

(¢) An approved management plan remains in effect until:

(1) the district fails to readopt a management plan at least
90 days before the plan expires;

(2) the district fails to submit the district's readopted man-
agement plan to the executive administrator at least 60 days before the
plan expires; or

(3) the executive administrator determines that the read-
opted management plan does not meet the requirements for approval
and the district has exhausted all appeals to the board or court in accor-
dance with Texas Water Code §36.1072(f).

§356.55.  Appeal of Denial of Management Plan Approval.

(a) Ifthe executive administrator denies approval of a manage-
ment plan, a revised management plan, or an amendment to a manage-
ment plan, the district may appeal the denial by notifying the executive
administrator in writing of its intent to appeal, not later than 60 days
after the executive administrator's written notice of denial.

(1) Not later than 30 days after filing its notice of intent to
appeal, a district will [shall] submit to the executive administrator in
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writing points of appeal addressing each of the executive administra-
tor's reasons for denial of approval.

(2) The appeal must [shall] be heard at the first regularly
scheduled meeting of the board to occur after the expiration of 30 days
from the receipt of the district's written points of appeal. Written notice
of appeal and written points of appeal will [shall] be considered to be
received by the executive administrator when received in the Austin
offices of the agency.

(3) The executive administrator may file a written response
to the district's points of appeal with the board and must [shall] provide
a copy of the response to the district.

(b) If the board upholds the executive administrator's deci-
sion to deny approval of the management plan, the district may re-
quest that the matter be mediated or, failing mediation, may appeal to
a district court in Travis County, in accordance with Texas Water Code
§36.1072(f).

$356.56.  Approval of Management Plan Amendments.

(a) Amendments to a plan that substantially affect the manage-
ment plan require approval by the executive administrator and must
be submitted in accordance with §356.53 of this subchapter (relating
to Plan Submission). Substantial amendments include updating esti-
mates of modeled available groundwater, revising the desired future
conditions goal, or any changes to elements required by Texas Water
Code §36.1071. A plan must be updated no later than two years after
the adoption of desired future conditions by the district representatives
within the groundwater management area(s).

(b) [€2)] If the district proposes to amend its plan for revisions
of items not required by Texas Water Code §36.1071 or that do not sub-
stantially affect the plan [other than the medeled available groundwater
or desired future condition], the district must [shall] submit a written
copy of the proposed amendment to the executive administrator so that
the executive administrator may determine whether the amendment re-
quires approval.

(c) [(®)] If the executive administrator determines that a pro-
posed [the] amendment substantially affects the plan and requires ap-
proval, the district must [shall] submit all amendments to the manage-
ment plan developed under §356.52 of this subchapter (relating to Re-
quired Content of Management Plan) to the executive administrator
within 60 days of adoption of the amendment by the district's board.
[Amendments shall be submitted either in the form of an addendum to
the management plan or as changes highlichted within the entire man-
agement plan:]

(d) All management plan amendments or proposed amend-
ments must be submitted in writing to the executive administrator
and include a cover letter noting the amendments made or proposed
amendments to the plan.

fe) H the amendments address items required by Texas Water
Code §36.1071; they should be in the form of an amended plan instead
of an addendum to aveid confusion and preserve the integrity of the
plan: Amendments must be submitted in aceordanee with §356.53 of
this subchapter (relating to Plan Submission). Incorporation of newly
ter values must be adepted as an amendment]
$§356.57.  Sharing with Regional Water Planning Groups.

Each district must [shall] forward a copy of its approved management
plan to the chair of each regional water planning group within the dis-
trict's boundaries.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 24, 2024.

TRD-202403356

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-2776

¢ L4 ¢
SUBCHAPTER G. BRACKISH GROUNDWA-
TER PRODUCTION ZONES

31 TAC §§356.70 - 356.72

The amendments are proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State, and also under
the authority of Texas Water Code §15.001 §16.0012, §16.060,
§35.004, §36.001, §36.1015, §36.1071, §36.1072, §36.1073,
§36.108, §36.1084, §36.1085, and §36.3011.

This rulemaking affects Water Code, §15.001 §16.0012,
§16.060, §35.004, §36.001, §36.1015, §36.1071, §36.1072,
§36.1073, §36.108, §36.1084, §36.1085, and §36.3011.

§356.70.  Brackish Groundwater Production Zone Designation.

(a) The agency will identify and designate local or regional
brackish groundwater production zones in areas of the state with mod-
erate to high availability and productivity of brackish groundwater that
can be used to reduce the use of fresh groundwater and that:

(1) are separated by hydrogeologic barriers sufficient to
prevent significant impacts to water availability or water quality in
any area of the same or other aquifers, subdivisions of aquifers, or
geologic strata that have an average total dissolved solids level of
1,000 milligrams per liter or less at the time of designation of the
zones; and

(2) are not located in:

(A) an area of the Edwards Aquifer subject to the juris-
diction of the Edwards Aquifer Authority;

(B) the boundaries of the:
(i) Barton Springs-Edwards Aquifer Conservation
District;
(i) Harris-Galveston Subsidence District; or
(iii)  Fort Bend Subsidence District;

(C) an aquifer, subdivision of an aquifer, or geologic
stratum that:

(i) has an average total dissolved solids level of
more than 1,000 milligrams per liter; and

(ii)  is serving as a significant source of water supply
for municipal, domestic, or agricultural purposes at the time of desig-
nation of the zones; or

(D) an area of a geologic stratum that is designated or
used for wastewater injection through the use of injection wells or dis-
posal wells permitted under Texas Water Code Chapter 27.
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(b) Indesignating a brackish groundwater production zone un-
der this section, the agency will [shaH]:

(1) determine the amount of brackish groundwater that the
zone is capable of producing over a 30-year period and a 50-year pe-
riod without causing a significant impact to water availability or water
quality as described by subsection (a)(1) of this section; [and]

(2) include in the designation description:

(A) the amounts of brackish groundwater that the zone
is capable of producing during the periods described by paragraph (1)
of this subsection; and

(B) recommendations regarding reasonable monitoring
to observe the effects of brackish groundwater production within the
zone; and

(3) work with [groundwater eenservation] districts and
stakeholders and consider the most recently updated Brackish Ground-
water Manual for Texas Regional Water Planning Groups[; and any
updates to the manual;] and other relevant scientific data or findings.

(c) Areas of the state that are not designated as brackish
groundwater production zones are not precluded from development of
brackish groundwater or from future designation of zones.

(d) The agency may amend a designated brackish groundwater
production zone upon its own initiative or upon request by a district.
A request for an amendment from a district must be made in writing
and include justification and documentation supporting the requested
amendment.

(e) The Agency will provide notice of the intent to amend
a designated brackish groundwater production zone with proposed
changes to any district within the applicable brackish groundwater
production zone and to the district(s) and any entity that requested the
amendment through a district.

) The Ageney may amend a designated brackish ground-

water production zone upen its ewn initiative or upen request by a
groundwater conservation district and will publish guidance discussing

requested the amendment: A request from a groundwater conservation
distriet must be in form and substance aceeptable to the Executive Ad-
ministrator and inclade & justification and decumentation supperting
the requested amendment]

$356.71.
Review.

Brackish Groundwater Production Zone Operating Permit

(a) This section does not apply to a district that overlies the
Dockum Aquifer and includes wholly or partly 10 or more counties.

(b) When a district submits an application for a brackish
groundwater production zone operating permit to the agency, the
agency will conduct a technical review of the application, subject to
subsections (c¢) and (d) of this section.

(¢) Upon receipt of such an application, the agency will assess
the application to determine whether a proposed production well is lo-
cated within a designated brackish groundwater production zone. If a
proposed production well is not located within a designated brackish
groundwater production zone, the agency will not conduct the techni-
cal review of the application. If a proposed production well is located
within a designated brackish groundwater production zone, the agency
will conduct the technical review of the applicable permit application

or applicable portions of a permit application in accordance with sub-
sections (d) - (f) of this section.

(d) Upon receipt of an application for a brackish groundwater
production zone operating permit for a proposed production well
located within a designated brackish groundwater production zone
and that includes all of the information required by Texas Water Code
§36.1015(g), the agency will conduct a technical review of the appli-
cation. If the agency does not receive all of the information required
by Texas Water Code §36.1015(g), the agency will notify the district
of the missing information. The agency will not conduct a technical
review of an incomplete application until all required information is
received.

(e) After conducting the application assessment and required
technical review of a complete application, the agency will [ shall] pro-
vide a report of the technical review of the application to the district that
submitted the application that includes:

(1) findings regarding the compatibility of the proposed
well field design with the designated brackish groundwater production
zone, including:

(A) whether the proposed production exceeds the
amount of brackish groundwater that the zone is capable of producing
over a 30-year period and a 50-year period, as determined pursuant
to Texas Water Code §16.060(¢) and [is] in addition to the amount
of modeled available groundwater provided under Texas Water Code
§36.108; and

(B) whether the parameters and assumptions used in the
model described in Texas Water Code §36.1015(g)(4)(A) are compat-
ible with the designated brackish groundwater production zone;

(2) recommendations for the monitoring system required
by Texas Water Code §36.1015(e)(4) and (6), including whether the
number of monitoring wells are adequate and in appropriate locations
and aquifers, in accordance with recommendations established under
Texas Water Code §16.060(e)(2)(B);

(3) verification the district rules require [required] moni-
toring of land elevations for a project located in a designated brackish
groundwater production zone in the Gulf Coast Aquifer, as required by
Texas Water Code §36.1015(e)(5).

(f) The findings and recommendations included in subsection
(e) of this section [subseetion] will only be site-specific if the agency
has received site-specific data and information from the district.

$356.72.  Annual Report Review.

(a) When a district has received an annual report required un-
der Texas Water Code §36.1015(¢e)(6) and reviewed the report for any
missing information, the district will submit the report to the agency
and request a review, under [ I a distriet makes a request under| Texas
Water Code §36.1015(j). The[; the] agency will investigate and issue
a technical report to the district that sent the request, subject to subsec-
tion (b) of this section [subseetion].

(b) Upon receipt of a request, the agency will determine
whether it has received the applicable annual report and all of the
information required under Texas Water Code §36.1015(e)(6), and for
aproject located in a designated brackish groundwater production zone
in the Gulf Coast Aquifer, the information required to be collected
under Texas Water Code §36.1015(¢)(5) related to subsidence. If the
agency has not received all of the information required under Texas
Water Code §36.1015(e)(6) or §36.1016(e)(5), as applicable, the
agency will notify the district of the missing information and will not
conduct a technical review of the reports until all required information
is received.
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(c) Not later than the 120th day after the date the agency re-
ceives all of the required information, the agency will investigate and
issue a technical report on whether:

(1) brackish groundwater production from the designated
brackish groundwater production zone under the project that is the sub-

ject of the report [from the designated brackish groundwater production

zene] is projected to cause:

(A) significant aquifer level declines in the same or an
adjacent aquifer, subdivision of an aquifer, or geologic stratum that
were not anticipated by the agency in the designation of the zone;

(B) negative effects on quality of water in an aquifer,
subdivision of an aquifer, or geologic stratum; or

(C) for a project located in a designated brackish
groundwater production zone in the Gulf Coast Aquifer, subsidence
during the permit term; or

(2) [whether net] enough information is available to de-
termine if [whether] brackish groundwater production from the des-
ignated brackish groundwater production zone under the project that
is the subject of the report [from the designated brackish groundwater
preduetion zene] is projected to cause the conditions listed in paragraph
(1) of this subsection [(e)}1) of this seetion].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 24, 2024.

TRD-202403357

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-2776

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 17.
BOARD

CHAPTER 607. PUBLIC RETIREMENT
SYSTEM MINIMUM EDUCATIONAL
TRAINING PROGRAM

The Texas Pension Review Board (Board) proposes the repeal
of 40 Texas Administrative Code Chapter 607 relating to the Min-
imum Educational Training program for public retirement system
trustees and administrators. The purpose of the proposed repeal
is to eliminate the existing rule and adopt a new rule under sep-
arate action.

STATE PENSION REVIEW

This repeal is proposed under Sections 801.201(a) and
801.211(e), which grant the Board authority to adopt rules
for the conduct of its business and specifically the Minimum
Educational Training program, respectively.

FISCAL NOTE

Ashley Rendon, Deputy Director, has determined that for each
year of the first five-year period the proposed repeal is in effect
there will be no fiscal implications for state or local government.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES.

There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the proposed repeal. An Economic Impact Statement
and Regulatory Flexibility Analysis are not required because the
proposed repeal will not have an adverse economic impact on
small businesses, micro-businesses, or rural communities as de-
fined in Texas Government Code §2006.001.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT.

There are no anticipated economic costs to persons who are re-
quired to comply with the proposed repeal. There is no effect on
local economy for the first five years that the proposed repeal is
in effect; therefore, no local employment impact statement is re-
quired under Government Code, §2001.022 and 2001.024(a)(6).

ENVIRONMENTAL IMPACT STATEMENT

The board has determined that the proposed repeal does not
require an environmental impact analysis because the repeal
is not a major environmental rule under Government Code,
§2001.0225.

COSTS TO REGULATED PERSONS

The proposed repeal does not impose a cost on regulated per-
sons, including another state agency, a special district, or a local
government and, therefore, is not subject to Government Code,
§2001.0045.

PUBLIC BENEFIT/COST NOTE

Ms. Rendon has determined that for each year of the first five
years the proposed repeal will be in effect, the public benefit
anticipated would be to eliminate an outdated rule while adopting
a new, updated rule under separate action.

GOVERNMENT GROWTH IMPACT STATEMENT

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 40 T.A.C. Chapter 607. For each year of the
first five years the proposed rules are in effect, Ms. Rendon has
determined:

(1) The proposed repeal does not create or eliminate a govern-
ment program, but relates to the repeal, and simultaneous rule
proposal making changes to the existing Minimum Educational
Training program.

(2) The proposed repeal does not require the creation of new
employee positions or the elimination of existing employee posi-
tions.

(3) The proposed repeal does not require an increase or de-
crease in future legislative appropriations to the Board.

(4) The proposed repeal does not require a decrease or increase
in fees paid to the Board.

(5) The proposed repeal does not create a new regulation.
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(6) The proposed repeal will repeal existing rules, but is associ-
ated with a simultaneous rule proposal making changes to the
existing Minimum Educational Training program.

(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability.

(8) The proposed repeal does not positively or adversely affect
the state economy.

TAKINGS IMPACT ASSESSMENT

This proposed repeal will not impact private real property as de-
fined by Texas Government Code §2007.003, so a takings im-
pact assessment under Government Code §2007.043 is not re-
quired.

REQUEST FOR PUBLIC COMMENT

Comments on the proposed repeal may be submitted to Tamara
Aronstein, General Counsel, Texas Pension Review Board,
P.O. Box 13498, Austin, Texas 78711-3498, or via email:
rules@prb.texas.gov, no later than 30 days from the date that
this proposal are published in the Texas Register. Please
include the rule name and number in the subject line of any
comments submitted by email.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§607.101, 607.103 - 607.105, 607.107
STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

The proposed repeal affects 40 T.A.C. Chapter 607.

§607.101.  Authority.

$607.103.  Purpose.

$§607.104.  Definitions.

§607.105.  Applicability.

§607.107.  Exemption for Certain System Administrators.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403408

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER B. MINIMUM EDUCATIONAL
TRAINING REQUIREMENTS FOR TRUSTEES
AND SYSTEM ADMINISTRATORS

40 TAC §607.110, §607.113

STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

The proposed repeal affects 40 T.A.C. Chapter 607.

§607.110.  Minimum Educational Training Requirements.

§607.113.  Minimum Educational Training Requirements for Reap-
pointed and Re-elected Trustees and Rehired System Administrators.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403507

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER C. MINIMUM EDUCATIONAL
TRAINING PROGRAM SPONSORS

40 TAC §§607.120, 607.122, 607.124, 607.126, 607.128,
607.130

STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

The proposed repeal affects 40 T.A.C. Chapter 607.

$607.120.  Program Standards for All Sponsors.

§607.122.  MET Credit Hour Computation for Sponsors.

§607.124.  Sponsor Accreditation.

§607.126.  Obligations of Accredited Sponsors.

$§607.128.  Accreditation of MET Activities from Non-Accredited
Sponsors.

$§607.130.  Accreditation of In-House Training Activities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403508

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE WITH THE
MINIMUM TRAINING REQUIREMENTS

40 TAC §607.140, §607.142

STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

The proposed repeal affects 40 T.A.C. Chapter 607.

§607.140.  PRS Reporting.
$607.142.  PRS Records.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403511

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

CHAPTER 607. PUBLIC RETIREMENT
SYSTEM MINIMUM EDUCATIONAL
TRAINING PROGRAM

The Texas Pension Review Board (Board) proposes new 40
Texas Administrative Code Chapter 607 relating to the Minimum
Educational Training program for public retirement system
trustees and administrators.

The purpose of the proposed rules is to increase clarity of the
rules, streamline training cycles to improve compliance with the
training requirements, increase the efficiency of program track-
ing and reporting, and strengthen agency oversight for accred-
ited training activities.

BACKGROUND AND PURPOSE

In 2013, the legislature passed House Bill 13, requiring the
Board to establish a program to provide educational training to
public retirement system trustees and administrators. Section
801.211(e), Texas Government Code authorizes the Board to
adopt rules to implement this requirement. The Board initially
adopted 40 TAC Chapter 607 in 2014. The Board now proposes
new rules to clarify and improve the Minimum Educational
Training program, together with the proposed repeal of the rules
under separate action.

SUMMARY

The proposed rules in 40 TAC §607.101 provide the authority to
adopt these rules.

The proposed rules in 40 TAC §607.103 provide the purpose of
the rules, to ensure that trustees and administrators of Texas
public retirement systems have the pension education needed
to successfully discharge their duties.

The proposed rules in 40 TAC §607.104 provide definitions perti-
nent to the rules for the Minimum Educational Training program.

The proposed rules in 40 TAC §607.105 provide the applicabil-
ity of the rules, which apply to trustees, except in certain cases,
statutorily authorized designees, and administrators of public re-
tirement systems.

The proposed rules in 40 TAC §607.110 provide the Minimum
Educational Training program requirements for trustees and ad-
ministrators in their first year of service and each calendar year
thereafter. Trustees and administrators must complete seven
credit hours of core training in the first year of service and two
credit hours of training for continuing education each calendar
year thereafter. The proposed rules create a one-time exten-
sion application process for the first year of service training re-
quirement. The proposed rules specify that continuing education

hours completed in excess of the annual requirement may not be
carried over to a subsequent calendar year. The proposed rules
provide for the transition from current requirements, proposed
for repeal under separate action, to the new requirements effec-
tive January 1, 2025.

The proposed rules in 40 TAC §607.113 specify that trustees
and administrators reappointed to, re-elected to, or rehired by a
public retirement system are not required to repeat the first year
of service training requirement unless more than five years have
passed since the last date of the most recent term of service or
employment.

The proposed rules in 40 TAC §607.120 provide program stan-
dards for training providers offering Minimum Educational Train-
ing activities, such as compliance with program requirements
and the Board's curriculum guide, method of delivery for train-
ing activities, and verification of attendance for online training.

The proposed rules in 40 TAC §607.122 detail the computation of
credit hours by training providers. Credit hours are based on net
actual instruction time for all activities, with additional parameters
provided for both digital and in-person activities.

The proposed rules in 40 TAC §607.124 provide for the accredi-
tation of training providers by the Board. Training providers must
conform with Board standards outlined in rule, conduct its busi-
ness lawfully, and follow the application process provided in rule.
This rule also creates a process for complaints regarding train-
ing providers and the Board's authority if a training provider is
noncompliant with training program standards or Board rules.

The proposed rules in 40 TAC §607.126 create several require-
ments for accredited training providers, including recordkeeping,
allowing review by the Board, and providing participants a cer-
tificate of completion.

The proposed rules in 40 TAC §607.128 allow for accreditation of
training activities by a non-accredited training provider through
a case-by-case application process outlined in the rule. Such
activities, once approved, may be offered through repeat pre-
sentations for 36 months without requiring a new application.

The proposed rules in 40 TAC §607.130 provide details on ac-
creditation of in-house training activities offered by a public retire-
ment system for its own trustees and/or administrators. In-house
training must meet all standards for training providers included
in Chapter 607, except that in-house training is exempted from
certain requirements listed in the rule.

The proposed rules in 40 TAC §607.140 pertain to Minimum Ed-
ucational Training program reporting requirements, creating an
annual April 1 deadline for two reports to be submitted by public
retirement systems to provide the Board information on trustees
and administrators and the training they completed during the
preceding calendar year. This section also includes a require-
ment for the Board to report annually on the noncompliance sta-
tus of trustees and administrators, as reported to the Board pur-
suant to this section.

The proposed rules in 40 TAC §607.142 create recordkeeping
requirements for public retirement systems, which must retain
records detailed in the rule for five years from the date a training
activity is completed, and provide a copy of these records to the
Board upon request.

FISCAL NOTE

The Board's deputy director, Ashley Rendon has determined that
for each year of the first five-year period the proposed rules are
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in effect there will be no fiscal implications for state or local gov-
ernment.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES.

There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the proposed rules. An Economic Impact Statement and
Regulatory Flexibility Analysis are not required because the pro-
posed rules will not have an adverse economic impact on small
businesses, micro-businesses, or rural communities as defined
in Texas Government Code §2006.001.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT.

There are no anticipated economic costs to persons who are re-
quired to comply with the proposed rules. There is no effect on
local economy for the first five years that the proposed rules are
in effect; therefore, no local employment impact statement is re-
quired under Government Code, §2001.022 and 2001.024(a)(6).

ENVIRONMENTAL IMPACT STATEMENT

The Board has determined that the proposed rules do not require
an environmental impact analysis because the rule is not a major
environmental rule under Government Code, §2001.0225.

COSTS TO REGULATED PERSONS

The proposed rules do not impose a cost on regulated persons,
including another state agency, a special district, or a local
government and, therefore, is not subject to Government Code,
§2001.0045.

PUBLIC BENEFIT/COST NOTE

Ms. Rendon has determined that for each year of the first five
years the proposed rules will be in effect the public benefit is
to improve efficiency of and compliance with the Minimum Ed-
ucational Training program, ensuring public retirement system
trustees and administrators have the pension knowledge needed
to successfully discharge their duties.

GOVERNMENT GROWTH IMPACT STATEMENT

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed rules. For each year of the first five years the proposed
rules are in effect, Ms. Rendon has determined:

(1) The proposed rules do not create or eliminate a government
program, but instead relate to the readoption of the rules to make
changes to an existing government program.

(2) Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed rules do not require a decrease or increase in
fees paid to the Board.

(5) The proposed rules do not create a new regulation, because
these rules replace a rule being repealed simultaneously to pro-
vide for revisions.

(6) The proposed rules will not expand or repeal existing rules.

(7) The proposed rules do not decrease the number of individu-
als subject to the rule's applicability.

(8) The proposed rules do not positively or adversely affect the
state economy.

TAKINGS IMPACT ASSESSMENT

This proposed rulemaking will not impact private real property as
defined by Texas Government Code §2007.002(5), so a takings
impact assessment under Government Code §2007.043 is not
required.

REQUEST FOR PUBLIC COMMENT

Comments on the proposed rules may be submitted to Tamara
Aronstein, General Counsel, Texas Pension Review Board,
P.O. Box 13498, Austin, Texas 78711-3498, or via email:
rules@prb.texas.gov, no later than 30 days from the date that
these proposed rules are published in the Texas Register.
Please include the rule name and number in the subject line of
any comments submitted by email.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§607.101, 607.103 - 607.105, 607.107
STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

CROSS REFERENCE TO STATUTE
Section 801.211, Texas Government Code.
$607.101.  Authority.

This chapter is promulgated under the authority of Texas Government
Code, §801.201, relating to rulemaking, and §801.211, relating to a
public retirement system educational training program.

§607.103.  Purpose.

(a) The Public Retirement System Educational Training Pro-
gram, as mandated by §801.211 of the Texas Government Code, is in-
tended to ensure that every trustee and system administrator of a public
retirement system in Texas pursues the necessary education relating to
public pension matters throughout his or her tenure to successfully dis-

charge their duties.

(b) This chapter will establish Minimum Educational Train-
ing requirements for Trustees and Administrators to help ensure that
these trustees and administrators participate in training activities that
maintain and improve their core competencies, and keep them abreast
of recent developments in public pension matters and issues impacting
their respective duties.

(c) This chapter is not intended to dictate that trustees and sys-
tem administrators pursue only the Minimum Educational Training, but
to set a minimum standard for training/education. Trustees and system
administrators are encouraged to pursue additional educational oppor-
tunities in public pension-related areas.

§607.104.  Definitions.

The following words and terms, for the purposes of this chapter, shall
have the following meanings, unless the rule indicates otherwise.

(1) "Board" means the State Pension Review Board.

(2) "Credit hour" means the actual amount of instruction
time for an MET activity expressed in terms of hours. The number of
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MET credit hours shall be based on sixty (60) minutes of instruction
per hour.

(3) "First year of service" means:
(A) Onor before December 31, 2024, the twelve-month

period beginning from the date of assuming one's position on the PRS
board or date of hire for an administrator.

(B) On or after January 1, 2025, the calendar year in
which an individual assumes one's position on the PRS board or is hired
to serve as administrator if that date occurs before September 1 of that
calendar year. For individuals who assume a position on the PRS board

(A) members of a PRS' sponsoring entity board that is
only responsible for the creation, termination and amendment of the
PRS; and

(B) members of a committee appointed by a PRS' spon-
soring entity board to act in an advisory or oversight capacity only by
providing guidance or recommendations.

(2) Statutorily authorized designees serving as members of
the governing body of a PRS.

(3) System administrators, as defined by Texas Govern-
ment Code, §801.001(3) and §802.001(4).

or are hired to serve as administrator on or after September 1 of a cal-
endar year, the first year of service refers to the next calendar year.

(4) "Minimum Educational Training" shall have the same
meaning as assigned by §607.110 of this chapter.

(5) "MET" means Minimum Educational Training.

(6) "MET activity" means any organized in-person or on-
line pension-related educational activity, which may include, but is not
limited to, organized seminars, courses, conferences, lectures, panel
discussions, audio, teleconference, video, and digital media presenta-
tions, question-and-answer periods, and in-house education.

(7) "Net actual instruction time" means time spent on in-
struction, not including any breaks, or other non-educational activities
including promotion of particular products or services as prescribed by
§607.120(a)(3) of this chapter (relating to Program Standards for All
Training Providers).

(8) "Public retirement system" shall have the same mean-
ing as assigned by §801.001(2) and §802.001(3) of the Texas Gov-
ernment Code, but shall not include defined contribution plans as de-
fined by Texas Government Code, §802.001(1-a) and retirement sys-
tems consisting exclusively of volunteers organized under the Texas
Local Fire Fighters' Retirement Act as defined by Texas Government

Code, §802.002(d).

(9) "PRS" means public retirement system.

(10) "PRS board" has the same meaning as "governing
body of a public retirement system," as provided in Texas Government

Code §802.001(2).

(11) "Statutorily authorized designee" means an individual
other than the trustee, designated by the trustee as authorized under the
governing statute of the PRS or any other statute.

(12) "System administrator" means as defined by Texas
Government Code §801.001(3) and §802.001(4).

(13) "Training provider" means an individual or organiza-
tion offering training programs to trustees and system administrators.
The training provider may or may not have developed the program
materials. However, the training provider is responsible for ensuring
the program materials present the necessary learning objectives and for
maintaining the documentation required by this chapter.

(14) "Trustee" means as provided in Texas Government

Code §801.001(4).
$607.105.  Applicability.

This chapter is promulgated to establish the MET requirements for the
following.

(1) Trustees, as defined in Texas Government Code,
§801.001(4), in their capacity as members of the governing body of a
PRS, as that term is defined in Texas Government Code §802.001(2).
However, this chapter does not apply to:

§607.107.  Exemption for Certain System Administrators.
(a) For the purposes of this section, an "outside entity" is a
bank or financial institution.

(b) The Board may grant an exemption to a PRS for certain
types of system administrators from the MET requirements on a case-

by-case basis if:

(1) the PRS designates an outside entity as the system ad-
ministrator, and the PRS board of trustees or its designee completes
and forwards to the Board a request for exemption on a form provided
by the Board indicating the same; or

(2) the PRS does not have a system administrator that
meets the statutory definition as contained in the Texas Government
Code, §801.001(3) and §802.001(4) and the PRS board or its designee
completes and forwards to the Board a request for exemption, on a
form provided by the Board, certifying that the PRS does not have a
system administrator. The request shall include a statement affirming
that one or more trustees of the PRS are responsible for the duties of the
system administrator and are already subject to the MET requirements.

(c) Ifthe Board granted an exemption to a PRS under subsec-
tion (a) of this section and the exemption is no longer applicable, the
PRS shall report the same to the Board, and the exemption shall be re-
voked.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403410

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER B. MINIMUM EDUCATIONAL
TRAINING REQUIREMENTS FOR TRUSTEES
AND SYSTEM ADMINISTRATORS

40 TAC §607.110, §607.113

STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

CROSS REFERENCE TO STATUTE
Section 801.211, Texas Government Code.
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§607.110.  Minimum Educational Training Requirements.

(a) First year of service. A new trustee and a new system ad-
ministrator shall complete at least seven (7) credit hours of training in
the core content areas within the first year of service. The seven credit
hours shall include training in all of the core content areas. A trustee or
system administrator must earn no less than half a credit hour in each
content area. No more than two credit hours earned in any one core
content area shall be applied toward meeting the 7-hour minimum re-
quirement contained in this subsection. The core content areas are:

(1) fiduciary matters;
(2) governance;

(3) ethics;

(4) investments;

(5) actuarial matters;

(6) Dbenefits administration; and

(7) risk management.

(b) A new trustee or system administrator may submit to the
Board an application for a one-time extension period of three months
to complete the first year of service core training requirement, which
the Board may approve in exceptional circumstances. The request for
extension must be approved by the chair of the PRS' board, or, for an
extension request by the PRS board chair, approved by the vice chair of
the PRS' board or its administrator. The application must be submitted
to the Board on a form prescribed by the Board and must include an
explanation of the circumstances necessitating the extension.

(c) Subsequent years of service. A trustee and a system ad-
ministrator shall complete at least two (2) credit hours of continuing
education in either the core content areas in subsection (a) of this sec-
tion, continuing education content areas, or any combination thereof,
within each calendar year after the first year of service as a new trustee
or new system administrator. The continuing education content areas
include:

(1) compliance;
(2) legal and regulatory matters;

(3) pension accounting;

(4) custodial issues;

(5) plan administration;

(6) Texas Open Meetings Act; and

(7) Texas Public Information Act.

(d) A trustee or administrator may not carry over continuing
education credit hours earned in excess of the requirement under sub-
section (c¢) of this section to a subsequent calendar year.

(e) MET completed up to six months before the trustee's date
of assuming position on the PRS board or system administrator's hiring
date may be counted for the first-year-of-service requirement in subsec-
tion (a) of this section.

(f) A trustee serving concurrently on multiple PRS boards and
a system administrator employed concurrently by multiple PRSs shall
only be required to complete the MET requirements in this section for
service with one PRS, so long as the concurrent service or employment
is reported to the Board pursuant to §607.140(b)(3) of this chapter.

(g) Credit hours for attending MET activities shall be based
on net actual instruction time. Credit hours for viewing or listening
to audio, video, or digital media shall be based on the running time

of the recordings, and credit hours for attending in-person educational
programs shall be based on actual instruction time.

(h) A trustee or administrator may gain credit for teaching an
accredited MET activity. Credit hours shall be based on net actual pre-
sentation time, but may not include repeated presentations of the same
activity in a single calendar year.

(i) The Board hereby adopts by reference the Curriculum
Guide for Minimum Educational Training to provide further direction
on core and continuing education content areas as contained in subsec-
tions (a) and (c)(1) of this section. Trustees and system administrators
are encouraged to review the Curriculum Guide for content area
guidance.

(j) The Board shall make the Curriculum Guide for Minimum
Educational Training available to the PRSs. A PRS can obtain the
most current version of the Curriculum Guide for Minimum Educa-
tional Training from the offices of the State Pension Review Board and
from its website at http://www.prb.texas.gov.

(k) The 2025 calendar year training cycle for trustees and ad-
ministrators shall be based on their MET compliance status on Decem-
ber 31, 2024, as detailed below. This subsection expires on December
31, 2025.

(1) Trustees and administrators within their first year of ser-
vice on December 31, 2024 who have completed by that date the train-
ing required by subsection (a) of this section shall begin their first con-
tinuing education cycle in calendar year 2025.

(2) Trustees and administrators within their first year of ser-
vice on December 31, 2024 who have not completed by that date the
training required by subsection (a) of this section shall complete the
first year of service training in calendar year 2025.

(3) Trustees and administrators who began a continuing ed-
ucation cycle, as required by subsection (c) of this section, in calendar
year 2024 may carry over any hours completed in that year to the calen-
dar year 2025 continuing education cycle. If a trustee or administrator
completed more than two continuing education hours, those hours will
not carry over to calendar year 2026.

(4) Trustees and administrators who began a continuing ed-
ucation cycle, as required by subsection (c) of this section, in calendar
year 2023 will begin a new continuing education cycle on January 1,
2025. Trustees and administrators who did not complete the training
hours required in previous cycles will remain noncompliant and must
complete all outstanding required credit hours.

§607.113.  Minimum Educational Training Requirements for Reap-
pointed and Re-elected Trustees and Rehired System Administrators.
(a) The following provisions shall apply to:

(1) A trustee who is reappointed or re-clected to a subse-
quent term of service for the same PRS or who leaves one PRS and is
appointed as a trustee to another PRS;

(2) A trustee who serves on multiple PRS boards;

(3) A trustee who is subsequently hired by a PRS to serve
as system administrator;

(4) A system administrator who is rehired to a subsequent
term of employment by the same PRS or who leaves one PRS and is
hired as system administrator by another PRS;

(5) A system administrator who is employed by multiple
PRSs; and

(6) A system administrator who is subsequently appointed
or elected to a PRS board.
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(b) Unless more than five years have passed since the last date
of the most recent term of service or employment, a person under sub-

(b) An MET activity training provider shall determine, and in-
form participants, in advance of the course, of the course's learning

section (a) of this section shall not be required to repeat the core train-

or content objectives, any necessary prerequisites, the credit hours the

ing requirement already completed under §607.110(a) of this subchap-

course provides for each core and continuing education content area,

ter (relating to Minimum Educational Training Requirements) but shall

and the total credit hours the course provides.

complete the continuing education requirement in §607.110(c) of this
subchapter within each calendar-year period served.

(c) If more than five years have passed since the last date of

(¢) AnMET activity training provider is responsible for ensur-
ing the participants register their attendance during the MET activity.
Training providers are responsible for assigning the appropriate num-

most recent term of service or employment, a person under subsec-

ber of credit hours for participants, including reduced hours for those

tion (a) of this section shall be subject to both the core training re-

participants who arrive late or leave early.

quirement within the first year of service as contained in §607.110(a)
of this subchapter and the continuing education requirement within
each calendar-year period after the first year of service as contained
in §607.110(c) of this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 30, 2024.

TRD-202403512

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER C. MINIMUM EDUCATIONAL
TRAINING PROGRAM SPONSORS

40 TAC §§607.120, 607.122, 607.124, 607.126, 607.128,
607.130
STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

CROSS REFERENCE TO STATUTE
Section 801.211, Texas Government Code.

§607.120. Program Standards for All Training Providers.
(a) MET activities offered by training providers must comply
with the following standards.

(1)  An MET activity shall constitute an organized program
of learning dealing with matters related to public pensions, including
the MET's core or continuing education content areas in §607.110
of this chapter (relating to Minimum Educational Training Require-
ments). Training providers are required to review the Curriculum
Guide as referenced in §607.110 of this chapter for content area
guidance.

(2) An MET activity shall be conducted in a suitable fa-

(d) An MET activity training provider conducting online or
other electronically-delivered courses including via pre-recorded au-
dio or video shall verify participation by participants using one of the

following methods:

(1) Provide a completion code to the participant upon suc-
cessful completion of the course. The participant shall provide the
completion code to the training provider to demonstrate attendance and
completion. Without receiving such code, the training provider shall
not issue a certificate of completion to the participant.

(2) Require participants to successfully complete a quiz on
topics covered in the course.

(3) Use software-based student verification or attendance
checks to verify participation.

(4) Use of another method to verify participation with ap-
proval from the Board.

(e) Staff meetings and other settings cannot be claimed for ful-
filling the MET requirements if they do not meet the provisions of this

chapter.
§607.122.  MET Credit Hour Computation for Training Providers.

(a) Credit hours for attending MET activities shall be based
on net actual instruction time. Training providers shall calculate the
number of credit hours that should be given for an MET activity of-
fered based on the net actual instruction time to be spent, and shall
indicate the number on the MET activity materials. Fractional credit
hours should be stated as decimals.

(b) Credit hours for viewing or listening to audio, video, or
digital media shall be based on the running time of the recordings.
For digital media activities that do not consist entirely of audio or
video recordings, training providers shall reasonably estimate the time
needed to complete the course.

(c) Credit hours for attending in-person educational programs
shall be based on actual instruction time. Training providers shall ad-
just the credit hours for attendees who arrive late or leave early, as re-
quired by §607.120(c) of this chapter.

$607.124.  Training Provider Accreditation.

(a) The Board may allow any training provider of MET to
become Board accredited if the training provider, in the opinion of
the Board, demonstrates that it will comply with its obligations to the
Board and that its programs will conform to the Board's standards as

cility by an individual or group qualified by professional or academic

outlined in:

experience.
(3) An MET activity shall be educational in nature and

(1) §607.120 of this chapter (relating to Program Standards
for All Training Providers); and

shall not include the promotion of particular products or services.

(4)  An MET activity shall be conducted in person, online

(2) §607.122 of this chapter (relating to MET Credit Hour
Computation for Training Providers).

via the internet, or by teleconference.

(5) An MET activity shall meet all of the other require-

(b) The Board will also require that each organization or indi-
vidual applying to become a Board-accredited MET training provider

ments contained in this chapter.

agree that in the conduct of its business it will:
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(1) Not commit fraud, deceit or engage in fiscal dishonesty

tice of such a determination and shall provide the accredited training

of any kind;

(2) Not misrepresent facts or make false or misleading
statements;

(3) Notmake false statements to the Board or to the Board's

provider a reasonable opportunity to become compliant. If the Board
determines the training provider is not in compliance, the Board may
require the training provider to take corrective action and/or may termi-
nate the training provider's accreditation. A training provider that has
had its accreditation terminated or that has voluntarily surrendered its

agents; and
(4) Comply with the laws of the United States and the State

of Texas.

(c) Each organization or individual applying to become a
Board accredited MET training provider must submit an application
on a form provided by the Board. The Board will consider for approval
only applications that are complete. As part of the application process,
the Board may require the training provider to submit information
regarding its organization, purpose, history of providing educational

accreditation in lieu of corrective action may apply for reinstatement
no sooner than six months after the effective date of the termination or
surrender.

(k) A training provider that requests reinstatement may do so
by submitting a completed application as required by subsection (c) of
this section. The applicant will be subject to all the requirements of
this section.

(1) Board decisions under this chapter are final and are not ap-
pealable. No portion of this chapter shall be interpreted or construed

training activities, course outlines, and such additional information

to create a right to a hearing, or to acknowledge or create any private

that the Board may deem relevant.

(d) The Board shall review each application and notify the

right or interest.
§607.126.  Obligations of Accredited Training Providers.

training provider of its acceptance or rejection. Approval of accred-
ited training provider status will be based upon information received

(a) In order to support the reports required of PRSs, a training
provider accredited under §607.124 of this chapter (relating to Training

with the application, and such other information the Board shall deem

Provider Accreditation) shall retain the following records for five years

relevant including, but not limited to, course offering and attendance

following the date the program is completed:

history, approvals and denials of accreditation by other governmen-
tal entities, and complaints concerning past programs or the marketing
thereof. An acceptance in any given year shall not bind the Board to
accept a training provider in any future year.

(e) Upon accreditation a training provider can represent that
it is a Board accredited MET training provider. An accredited training
provider shall include in promotional materials the following language:
"We are accredited by the State Pension Review Board as a Minimum
Educational Training (MET) training provider for Texas public retire-
ment systems. This accreditation does not constitute an endorsement
by the Board as to the quality of our MET program."

(f) An accredited training provider is not required to comply
with provisions contained in §607.128 of this chapter (relating to
Accreditation of MET Activities from Non-Accredited Training

(1) an agenda or outline that describes the course content;

(2) the name and title of each instructor for each topic;

(3) time devoted to each topic;

(4) each date and location of the presentation;

(5) record of participation that reflects:

(A) the credit hours earned by each trustee and system
administrator participant; and

(B) the number of non-trustee and non-administrator at-
tendees; and

(6) evaluations completed by trustee and system adminis-
trator participants pursuant to subsection (f) of this section.

Providers).
(g) The Board may accredit a training provider to offer MET

(b) The accredited training provider, upon request of the
Board, shall immediately submit any of the records retained in subsec-

activities in the core content areas under §607.110(a) of this chapter

tion (a) of this section for review.

(relating to Minimum Educational Training Requirements), the contin-
uing education content areas under §607.110(c)(1) of this chapter, or
both.

(h) An accredited training provider shall be reviewed for re-

(c) An accredited training provider shall at any reasonable
time allow a member of the Board or Board staff, as part of a review
of the training provider, to inspect the training provider's teaching
facilities, examine the training provider's records, attend its courses or

newal of accredited training provider status after an initial two-year

seminars at no charge, and review its program to determine compliance

period of accreditation, and again after each subsequent four-year pe-

with the training provider accreditation requirements, MET standards,

riod of accreditation, or at such other times as the Board deems rea-

and all applicable Board rules.

sonable. To be considered for renewal, an accredited training provider
must submit a renewal application on a form provided by the Board.
Review for renewal shall be based on the criteria stated in subsection

(d) of this section.

(i) Complaints concerning accredited training providers and
MET activities may be directed to the Board. If the Board determines
that a response is necessary from the training provider, the training
provider shall be notified in writing and provided a copy of the com-
plaint. The Board shall respond to all complaints within a reasonable
time.

(j) _The Board, in its sole and exclusive discretion, may deter-
mine that an accredited training provider is not in compliance with the
registration requirements, MET standards, or applicable Board rules.
The Board will provide the accredited training provider reasonable no-

(d) An accredited training provider shall not use advertising
that is false or misleading, or use any communication that, in the train-
ing provider's effort to promote its services, is coercive.

(e) Anaccredited training provider, promptly upon the conclu-
sion of the activity, but not later than 30 calendar days after the con-
clusion of the activity, shall provide to each trustee or system admin-
istrator participant a certificate of completion, reflecting the following
information:

(1) Name of participant;

(2) Activity title;

(3) Date and location of the activity;
(4) Total accredited MET hours; and
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(5) Training provider name and contact information.

(f) A training provider accredited to offer MET activities in
the core content areas under §607.110(a) of this chapter (relating to
Minimum Educational Training Requirements) shall promptly provide

(1) Section 607.120(c) of this chapter, regarding the re-
quirement for ensuring participants register their attendance.

(2) Section 607.126(a)(5)(B) of this chapter, regarding the
requirement to maintain a record of the non-trustee and non-adminis-

the information specified in subsection (¢) of this section to the Board

trator attendees.

within 30 days of the conclusion of a core MET activity offered to
satisfy the first year of service training requirement.

(g) An accredited training provider shall include in each MET
activity a process for participants and instructors to evaluate the quality
of the activity, including whether:

(1) Course objectives were met;

(2) Facilities and technology were satisfactory;

(3) Each instructor was effective; and

(4) Program content was timely and effective.

(h) Training providers shall inform instructors of the results
of their performance evaluation in subsection (f) of this section, and

(3) Section 607.126(e) of this chapter, regarding the re-
quirement to provide participants a certificate of completion.

(4) Section 607.126(f) of this chapter, regarding the re-
quirement to provide the Board participant information for accredited
core activities satisfying the first year of service training requirement
because this training will be reported as specified in §607.140 of this

chapter.
(b) PRSs that conduct in-house training may apply to become

accredited training providers under §607.124 of this chapter (relating
to Training Provider Accreditation).

(c) PRSs that conduct in-house training may submit individ-
ual courses for accreditation under §607.128 of this chapter (relating

should systematically review the evaluation process to ensure its effec-

to Accreditation of MET Activities from Non-Accredited Training

tiveness.

§607.128.  Accreditation of MET Activities from Non-Accredited
Training Providers.

(a) MET activities may be accredited, on a case-by-case basis,
upon the written application of a training provider or PRS on behalf of
its own trustees or system administrator. All applications for accredi-
tation of an MET activity by a non-accredited training provider shall:

(1) be submitted at least 30 days in advance of the activity,
although the Board, at its discretion, may approve applications filed
less than 30 days in advance of the activity, or may approve applications
filed after the activity;

(2) be submitted on a form provided by the Board;

(3) contain all information requested on the form;

(4) be accompanied by a sample agenda or course outline
that describes the course content, designates the courses sought to be
accredited as an MET activity, identifies the instructors, lists the time
devoted to each topic, and shows each date and location at which the
program will be offered; and

(5) include a detailed calculation of the total MET hours for
the course and the hours that correspond to each core and continuing
education topic the course covers.

(b) A separate application is required for each activity unless
the activity is being repeated in exactly the same format but on differ-
ent dates and/or locations. Repeat presentations may be added to an
existing application for a 36-month period following the effective date
of accreditation.

(c) The Board shall review each application and notify the ap-
plicant of acceptance or rejection of the activity. An acceptance in any
given year shall not bind the Board to accept a training provider or ac-
tivity in any future year.

§607.130.  Accreditation of In-House Training Activities.

(@) MET activities provided by PRSs or their hired consul-
tants primarily for the education of their trustees and/or system admin-
istrators are considered in-house training, and may be accredited for
MET credit. Education provided in-house must meet the standards in
§607.120 of this chapter (relating to Program Standards for All Train-
ing Providers) and §607.122 of this chapter (relating to MET Credit
Hour Computation for Training Providers), except that in-house train-

Providers).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 30, 2024.

TRD-202403514

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE WITH THE
MINIMUM TRAINING REQUIREMENTS

40 TAC §607.140, §607.142

STATUTORY AUTHORITY

These rules are proposed under Government Code §801.211(e),
which authorizes the Board to adopt rules necessary to imple-
ment the Minimum Educational Training program.

CROSS REFERENCE TO STATUTE
Section 801.211, Texas Government Code.
§607.140. PRS Reporting.

(a) By April 1 of each year, a PRS shall accurately report to the
Board on behalf of its trustees and system administrator the MET credit
hours completed during the preceding calendar year and any previous
unreported training, as required by subchapter B. A PRS shall submit
the report on a completed PRB-2000 form provided by the Board.

(b) By April 1 of each year, a PRS shall be responsible for
providing the following information to the Board. A PRS shall also
notify the Board of any changes in such information within 30 days
after the date of the changes. A PRS shall submit this information on
a completed PRB-150 form provided by the Board.

(1) For each trustee: the name, mailing address, phone
number, e-mail, position (such as Chair, Vice-Chair, Secretary, etc.),

ing is not required to comply with the following provisions:
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trustee type (such as Active, Retired, Citizen, etc.), term start date, the
term length, and the term end date.

(2) Forasystem administrator: the name, title, phone num-
ber, e-mail, and date of hire.

(3) For each trustee serving concurrently on multiple PRS
boards or system administrator employed concurrently by multiple
PRSs, the name of the other PRSs.

(c) The Board shall report on the noncompliance status of
trustees and administrators annually.

$607.142.  PRS Records.

(a) For each trustee and system administrator, a PRS shall re-
tain the following records for five years following the date an MET
activity is completed:

(1) the training provider's name;

(2) the location of the MET activity;

(3) date(s) of completion; and

(4) the credit hours earned by the trustee or system admin-
istrator participant.
(b) The PRS, upon request of the Board, shall immediately

submit a copy of any of the records retained in subsection (a) of this
section for review.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 30, 2024.

TRD-202403516

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢

CHAPTER 609. PUBLIC RETIREMENT
SYSTEM INVESTMENT EXPENSE REPORTING

The Texas Pension Review Board (Board) proposes amend-
ments to 40 TAC §609.105 and §609.111, pertaining to public
retirement system investment expense reporting, and the repeal
of the existing rule at 40 TAC §609.109, regarding the initial
investment expense reporting period. These proposed changes
are referred to as "proposed rules." This rulemaking action
was identified as part of the agency's four-year review of rules
pursuant to Texas Government Code §2001.039.

BACKGROUND AND PURPOSE

In 2019, the legislature passed Senate Bill 322, enhancing in-
vestment expense reporting requirements for public retirement
systems. Section 802.103(e), Texas Government Code autho-
rizes the Board to adopt rules to implement this requirement. The
Board initially adopted 40 TAC Chapter 609 in 2020. The Board
now proposes rules to clarify the requirements.

The Board's investment analyst, Robert Munter, has determined
that for each year of the first five-year period the proposed rules
are in effect there will be no fiscal implications for state or local
government.

There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the proposed rules. An Economic Impact Statement and
Regulatory Flexibility Analysis are not required because the pro-
posed rules will not have an adverse economic impact on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Mr. Munter has determined that for each year of the first five
years the proposed rules will be in effect the public benefit is to
clarify the provisions in the current rule for ease of reference and
understanding by the public and improve consistency and accu-
racy of investment expense reports to improve transparency for
the public, members of the systems, and policymakers.

SUMMARY

The proposed rules in 40 TAC §609.105 pertain to definitions for
investment expense reporting. The rule would be modified to
specify that "direct and indirect fees and commissions" include
"fees netted from returns," which is defined in the existing rule
language. The amendments would also specify that "investment
service" includes "in-house investment staff."

The proposed repeal of 40 TAC §609.109 pertains to the first
investment expense reporting period, which has already passed.
The rules expressly state that they expired on April 1, 2022. The
proposed rules would repeal this entire obsolete section.

The proposed rules in 40 TAC §609.111 pertain to the investment
expense reporting structure. The amendments would clarify that
direct and indirect fees and commissions must be reported by
type of fee and commission, and specifies the types as defined
in 40 TAC §609.105(4), as the definition would be amended by
this rulemaking. The amendments would also specify that in-
vestment expense information may be reported in an unaudited
supplemental schedule within the public retirement system's an-
nual financial report.

FISCAL NOTE

Mr. Munter has determined that for each year of the first five-
year period the proposed rules are in effect there will be no fiscal
implications for state or local government.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES.

There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the proposed rules. An Economic Impact Statement and
Regulatory Flexibility Analysis are not required because the pro-
posed rules will not have an adverse economic impact on small
businesses, micro-businesses, or rural communities as defined
in Texas Government Code §2006.001.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT.

There are no anticipated economic costs to persons who are re-
quired to comply with the proposed rules. There is no effect on
local economy for the first five years that the proposed rules are
in effect; therefore, no local employment impact statement is re-
quired under Government Code, §2001.022 and 2001.024(a)(6).

ENVIRONMENTAL IMPACT STATEMENT
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The board has determined that the proposed rules do not require
an environmental impact analysis because the rule is not a major
environmental rule under Government Code, §2001.0225.

COSTS TO REGULATED PERSONS

The proposed rules do not impose a cost on regulated persons,
including another state agency, a special district, or a local
government and, therefore, is not subject to Government Code,
§2001.0045.

PUBLIC BENEFIT/COST NOTE

Mr. Munter has determined that for each year of the first five
years the proposed rules will be in effect the public benefit is
consistency and clarity in the agency's investment expense re-
porting rules, resulting in enhanced transparency and data qual-
ity.

GOVERNMENT GROWTH IMPACT STATEMENT

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed rules, 40 TAC §§609.105, 609.109, and 609.111. For
each year of the first five years the proposed rules are in effect,
Mr. Munter has determined:

(1) The proposed rules do not create or eliminate a government
program.

(2) Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed rules do not require a decrease or increase in
fees paid to the Board.

(5) The proposed rules do not create a new regulation.
(6) The proposed rules will not expand or repeal existing rules.

(7) The proposed rules do not decrease the number of individu-
als subject to the rule's applicability.

(8) The proposed rules do not positively or adversely affect the
state economy.

TAKINGS IMPACT ASSESSMENT

This proposed rulemaking will not impact private real property as
defined by Texas Government Code §2007.002(5), so a takings
impact assessment under Government Code §2007.043 is not
required.

REQUEST FOR PUBLIC COMMENT

Comments on the proposed rules may be submitted to Tamara
Aronstein, General Counsel, Texas Pension Review Board,
P.O. Box 13498, Austin, Texas 78711-3498, or via email:
rules@prb.texas.gov, no later than 30 days from the date that
these proposed rules are published in the Texas Register.
Please include the rule name and number in the subject line of
any comments submitted by email.

40 TAC §609.105, §609.111
STATUTORY AUTHORITY

These rules are proposed under Government Code §802.103(e),
which authorizes the Board to adopt rules necessary to imple-

ment the Government Code §802.103(a)(3) investment expense
reporting requirement.

CROSS REFERENCE TO STATUTE
Sections 802.103(a)(3), 802.103(e), Texas Government Code.

§609.105.  Definitions.
The following words and terms, for the purposes of this chapter, shall
have the following meanings, unless the rule indicates otherwise.

(1) "Annual financial report" means as defined by §802.103
of the Texas Government Code.

(2) "Assetclass" means a group of securities that share sim-
ilar characteristics, perform comparably in the marketplace, and are
generally governed by the same laws and regulations.

(3) "Board" means the State Pension Review Board.

(4) "Direct and indirect fees and commissions" means
amounts paid to investment managers for managing assets; commis-
sions paid to brokers for trading securities on a per share basis; [and]
profit share as defined by §815.3015(a)(2) of the Texas Government
Code; and fees netted from returns.

(5) "Fees netted from returns" means an amount that an in-
vestment manager collects or retains from earned investment returns
rather than from the pension trust fund.

(6) "Governing body of a public retirement system" means
as provided by Texas Government Code §802.001(2).

(7) "Investment expense" means direct and indirect fees
and commissions and amounts retained or paid for investment services.

(8) "Investment manager" means as defined by §802.204
of the Texas Government Code.

(9) "Investment service" means a service provided to a
public retirement system for general purposes of administering its
investment program such as custodial, investment consulting, invest-
ment-related legal services, [and] research, and in-house investment
staff.

(10) "Public retirement system" means as defined by
§801.001(2) and §802.001(3) of the Texas Government Code, but shall
not include defined contribution plans as defined by Texas Government
Code, §802.001(1-a) or retirement systems consisting exclusively of
volunteers organized under the Texas Local Fire Fighters' Retirement
Act as defined by Texas Government Code, §802.002(d).

$§609.111.  Investment Expense Reporting Structure.
(a) Public retirement systems shall[:]

[(D] report direct and indirect fees and commissions:
(1) [€A)] in the fiscal year they are incurred;
(2) [B)] by asset class;

(3) Dby type of fees and commissions, specifically:

(A) amounts paid to investment managers for managing

assets;

(B) commissions paid directly by the public retirement
system to brokers for trading securities on a per share basis;

(C) profit share as defined by §815.3015(a)(2) of the
Texas Government Code; and

(D) fees netted from returns.

(4) [€©)] in a supplemental schedule, which may be unau-
dited, as part of the system's annual financial report.[; and)]

PROPOSED RULES
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[(2) identify amounts netted from returns scparately from
these paid from the trust

(b) Investment services provided to the system shall be re-
ported in a supplemental schedule contained in the notes to the financial
statements that are part of a public retirement system's annual financial
report.

(c) A retirement system shall report expenses incurred for in-
vestment services by type of service provided, even if multiple invest-
ment services are provided by a single firm. Those expenses should
not be reported by asset class.

(d) The asset classes are:
(1) Cash;
(2) Public Equity;
(3) Fixed Income;
(4) Real Assets;
(5) Alternative/Other.

(e) The Board hereby adopts by reference the 2020 Asset Class
Categorization Guide (2020 ACC Guide) to assist in categorizing items
by asset class.

(f) The Asset Class Categorization Guide is available to all
public retirement systems. A public retirement system may obtain
the most current version of the Asset Class Categorization Guide from
the offices of the State Pension Review Board and from its website at
http://www.prb.texas.gov.

(g) For an investment product containing investments in more
than one asset class, a public retirement system shall report fees ac-
cording to the corresponding asset class.

(h) For a fund of funds, reported fees must include the top-
layer management fees charged by the fund-of-fund manager and the
fees charged by all subsidiary fund managers, and all profit share, re-
ported as a single amount.

(i) A public retirement system must list the types of investment
included in the "Alternative/Other" asset class as described in the 2020
ACC Guide.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403414

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736

¢ ¢ ¢
40 TAC §609.109
STATUTORY AUTHORITY

The proposed repeal is authorized under Texas Government
Code §801.201, which authorizes the Board to adopt rules and
Texas Government Code §802.103(e), which authorizes the
Board to adopt rules for investment expense reporting and other
annual financial report requirements.

The statutory provisions affected by the proposed repeal are
those set forth in Texas Government Code §802.103. No other
statutes, articles, or codes are affected by the proposed repeal.

$609.109.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Investment Expense Reporting.

Filed with the Office of the Secretary of State on July 26, 2024.

TRD-202403416

Tamara Aronstein

General Counsel

State Pension Review Board

Earliest possible date of adoption: September 8, 2024
For further information, please call: (512) 463-1736
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