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PROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 18. GENERAL RULES
CONCERNING REPORTS
1 TAC §18.31

The Texas Ethics Commission (the TEC) proposes amendments
to TEC rules in Chapter 18. Specifically, the TEC proposes
amendments to §18.31, regarding Adjustments to Reporting
Thresholds.

Section 571.064(b) of the Government Code requires the TEC to
annually adjust reporting thresholds upward to the nearest mul-
tiple of $10 in accordance with the percentage increase for the
previous year in the Consumer Price Index for Urban Consumers
published by the Bureau of Labor Statistics of the United States
Department of Labor. The laws under the TEC's authority that
include reporting thresholds are Title 15 of the Election Code
(campaign finance law), Chapter 305 of the Government Code
(lobby law), Chapter 572 of the Government Code (personal fi-
nancial statements), Chapters 302 and 303 of the Government
Code (speaker election, governor for a day, and speaker's re-
union day ceremony reports), and section 2155.003 of the Gov-
ernment Code (reporting requirements applicable to the comp-
troller).

The TEC first adopted adjustments to reporting thresholds in
2019, which were effective on January 1, 2020. These new ad-
justments, if adopted, will be effective on January 1, 2025, to
apply to contributions and expenditures that occur on or after
that date.

James Tinley, General Counsel, has determined that for the first
five-year period the rule amendment is in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering the proposed amended rule.

The General Counsel has also determined that for each year of
the first five years the proposed amended rule is in effect, the
public benefit will be consistency and clarity in the TEC's rules
that set out reporting thresholds. There will not be an effect on
small businesses, microbusinesses or rural communities. There
is no anticipated economic cost to persons who are required to
comply with the proposed amended rule.

The General Counsel has determined that during the first five
years that the proposed amended rule is in effect, they will: not
create or eliminate a government program; not require the cre-
ation of new employee positions or the elimination of existing
employee positions; require an increase in future legislative ap-
propriations to the agency; require an increase or decrease in

fees paid to the agency; expand, limit, or repeal an existing reg-
ulation; not increase or decrease the number of individuals sub-
ject to the rules' applicability; or not positively or adversely affect
this state's economy.

The TEC invites comments on the proposed amended rule
from any member of the public. A written statement should
be emailed to public_comment@ethics.state.tx.us, or mailed
or delivered to J.R. Johnson, Texas Ethics Commission, P.O.
Box 12070, Austin, Texas 78711-2070. A person who wants to
offer spoken comments to the TEC concerning the proposed
amended rule may do so at any Commission meeting during the
agenda item relating to the proposed amended rule. Information
concerning the date, time, and location of Commission meetings
is available by telephoning (512) 463-5800 or on the TEC's
website at www.ethics.state.tx.us.

The amendments are proposed under Texas Government Code
§571.062, which authorizes the TEC to adopt rules to adminis-
ter Title 15 of the Election Code, and Texas Government Code
§571.064, which requires the TEC to annually adjust reporting
thresholds in accordance with that statute.

The proposed amended rule affects Title 15 of the Election Code.

$18.31. Adjustments to Reporting Thresholds.

(a) Pursuant to section 571.064 of the Government Code, the
reporting thresholds are adjusted as follows:
Figure 1: 1 TAC §18.31(a)

[Figure 1: 1 TAC §18.31(a)]
Figure 2: 1 TAC §18.31(a)
[Figure 2: 1 TAC §18.31(a)]
Figure 3: 1 TAC §18.31(a)
[Figure 3: 1 TAC §18.31(a)]
Figure 4: 1 TAC §18.31(a)
[Figure 4: 1 TAC §18.31(a)]
Figure 5: 1 TAC §18.31(a)
[Figure 5: 1 TAC §18.31(a)]

(b) The changes made by this rule apply only to conduct oc-
curring on or after the effective date of this rule.

(c) The effective date of this rule is January 1, 2025 [2024].
(d) In this section:

(1) "CEC" means county executive committee;
(2) "DCE" means direct campaign expenditure-only filer;
(3) "GPAC" means general-purpose political committee;

(4) "MPAC" means monthly-filing general-purpose politi-
cal committee;

(5) "PAC" means political committee;

(6) "PFS" means personal financial statement;

PROPOSED RULES
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(7) "SPAC" means specific-purpose political committee;
and

(8) "TA" means treasurer appointment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403254

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 463-5800

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 28. PHARMACY SERVICES:
REIMBURSEMENT

1 TAC §355.8549

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§355.8549, concerning Reimbursement to Hospitals and Physi-
cians Who Dispense Drugs.

BACKGROUND AND PURPOSE

The purpose of the proposed amendment to §355.8549 is to
implement House Bill (H.B.) 4888, 88th Legislature, Regular
Session, 2023. H.B. 4888 added §32.03117 to the Texas Human
Resources Code, concerning Reimbursement for Non-Opioid
Treatments.

Texas Human Resources Code §32.03117 requires HHSC to re-
imburse a Medicaid hospital provider who provides a non-opi-
oid treatment to a Medicaid recipient. Section 32.03117 also re-
quires HHSC by rule to ensure that, to the extent permitted by
federal law, a hospital provider who provides outpatient depart-
ment (OPD) services to a Medicaid recipient is reimbursed sep-
arately under Medicaid for any non-opioid treatment provided as
part of those services.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §355.8549 adds a new subsection
(a), which includes existing language and also changes the word
"department" to "Texas Health and Human Services Commission
(HHSC)". The proposed amendment also adds new subsection
(b) to require HHSC to separately reimburse hospital providers
that provide OPD services for any non-opioid treatments, as de-
fined by Texas Human Resources Code §32.03117, when pro-
vided as part of an outpatient department service to a Medicaid
recipient.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. There will be no cost to implementing the rule
amendment to implement Human Resources Code §32.03117,
as this is the current practice.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rule is in effect, the pub-
lic benefit will be that Medicaid hospital providers are guaranteed
to receive separate reimbursement for non-opioid treatment pro-
vided as part of any outpatient department services. Codifying
the current practice may reduce confusion.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule amendment codifies the current practice.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT
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Written comments on the proposal may be submitted to
Rules Coordination Office, P.O. Box 13247, Mail Code 4102,
Austin, Texas 78711-3247, or street address 701 W. 51st
Street, Austin, Texas 78751; or emailed to mcsrulespubliccom-
ments@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R059" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.033, which requires the Executive
Commissioner of HHSC to adopt rules necessary to carry out
the commission's duties under Chapter 531; Texas Human
Resources Code §32.021(c), which requires the executive
commissioner to adopt rules necessary for the proper and
efficient operation of the medical assistance program; and
Texas Human Resources Code §32.03117, which requires the
executive commissioner by rule to ensure that, to the extent
permitted by federal law, a hospital provider that provides out-
patient department services to a medical assistance recipient is
reimbursed separately under the medical assistance program
for any non-opioid treatment provided as part of those services.

The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §32.03117.

§355.8549.  Reimbursement to Hospitals and Physicians Who Dis-
pense Drugs.

(a) Reimbursements to licensed physicians who dispense
their own drugs and to hospitals with outpatient pharmacies are
based on actual invoice cost, verifiable by audit, plus a dispensing
fee assigned by the Texas Health and Human Services Commission

(HHSC) [department] or the provider's usual and customary charge to
the general public, whichever is lower.

(b) HHSC separately reimburses a hospital provider who pro-
vides outpatient department (OPD) services for any non-opioid treat-
ment, as defined by Texas Human Resources Code §32.03117, when
provided as part of an OPD service to a Medicaid recipient.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403138

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910
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TITLE 7. BANKING AND SECURITIES

PART 8. JOINT FINANCIAL
REGULATORY AGENCIES

CHAPTER 151. HOME EQUITY LENDING
PROCEDURES
7 TAC §151.1

The Finance Commission of Texas and the Texas Credit Union
Commission (commissions) propose amendments to §151.1 (re-
lating to Interpretation Procedures) in 7 TAC Chapter 151, con-
cerning Home Equity Lending Procedures.

The rules in 7 TAC Chapter 151 govern the procedures for re-
questing, proposing, and adopting interpretations of the home
equity lending provisions of Texas Constitution, Article XVI, Sec-
tion 50 ("Section 50"). In general, the purpose of the proposed
rule changes to 7 TAC Chapter 151 is to implement changes re-
sulting from the commissions' review of the chapter under Texas
Government Code, §2001.039. Notice of the review of 7 TAC
Chapter 151 was published in the Texas Register on March 29,
2024 (49 TexReg 2095). The commissions received no official
comments in response to that notice.

The rules in 7 TAC Chapter 151 are administered by the Joint
Financial Regulatory Agencies ("agencies"), consisting of the
Texas Department of Banking, Department of Savings and Mort-
gage Lending, Office of Consumer Credit Commissioner, and
Texas Credit Union Department. The agencies distributed an
early precomment draft of proposed changes to interested stake-
holders for review. The agencies did not receive any informal
precomments on the rule text draft.

Currently, §151.1(d) describes the requirements for formally re-
questing a home equity interpretation. Proposed amendments to
§151.1(d)(1) would specify that any petition for the Finance Com-
mission to issue a home equity interpretation must be sent to the
Department of Savings and Mortgage Lending, replacing current
language that refers to the Office of Consumer Credit Commis-
sioner. The Department of Savings and Mortgage Lending has
the primary responsibility to license and regulate companies pro-
viding mortgage loans in Texas. The agencies anticipate that the
Department of Savings and Mortgage Lending will take a leading
role in coordinating future home equity interpretations.

Wendy Rodriguez (Deputy Commissioner, Texas Department of
Banking), Antonia Antov (Director of Operations, Department of
Savings and Mortgage Lending), Mirand Diamond (Director of
Licensing, Finance and Human Resources, Office of Consumer
Credit Commissioner), and Michael Riepen (Commissioner,
Texas Credit Union Department) have determined that for the
first five-year period the proposed rule changes are in effect,
there will be no fiscal implications for state or local government
as a result of administering the rule changes.

Wendy Rodriguez (Deputy Commissioner, Texas Department
of Banking), William Purce (Director of Mortgage Regulation,
Department of Savings and Mortgage Lending), Karl Hubenthal
(Assistant Director of Exam Operations, Office of Consumer
Credit Commissioner), and Michael Riepen (Commissioner,
Texas Credit Union Department) have determined that for the
first five-year period the proposed rule changes are in effect, the
public benefit anticipated as a result of the changes will be that
the commissions' rules will provide clear guidance for interested
parties to file a formal petition for a home equity interpretation.

PROPOSED RULES
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The agencies do not anticipate any economic cost to persons
who are required to comply with the amendments as proposed.

The agencies do not anticipate any adverse economic effect on
small businesses, micro-businesses, or rural communities re-
sulting from this proposal. But in order to obtain more com-
plete information concerning the economic effect of these rule
changes, the agencies invite comments from interested stake-
holders and the public on any economic impacts on small busi-
nesses, as well as any alternative methods of achieving the pur-
pose of the proposal while minimizing adverse impacts on small
businesses, micro-businesses, and rural communities.

During the first five years the proposed rule changes will be in
effect, the rule will not create or eliminate a government pro-
gram. Implementation of the rule changes will not require the
creation of new employee positions or the elimination of exist-
ing employee positions. Implementation of the rule changes will
not require an increase or decrease in future legislative appropri-
ations to the agencies, because the agencies are self-directed,
semi-independent agencies that do not receive legislative appro-
priations. The proposed rule changes do not require an increase
or decrease in fees paid to the agencies. The proposal would not
create a new regulation. The proposal would not expand, limit,
or repeal an existing regulation. The proposed rule changes do
not increase or decrease the number of individuals subject to the
rule's applicability. The agencies do not anticipate that the pro-
posed rule changes will have an effect on the state's economy.

Comments on the proposal may be submitted in writing to
Matthew Nance, General Counsel, Office of Consumer Credit
Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705 or by email to rule.comments@occc.texas.gov. To be
considered, a written comment must be received on or before
the 30th day after the date the proposal is published in the Texas
Register. After the 30th day after the proposal is published in the
Texas Register, no further written comments will be considered
or accepted by the commissions.

The rule changes are proposed under Texas Finance Code,
§11.308 and §15.413, which authorize the commissions to issue
interpretations of Texas Constitution, Article XVI, §50(a)(5) -
(7), (e) - (p), (t), and (u), subject to Texas Government Code,
Chapter 2001. The rule changes are also proposed under
Texas Government Code, §2001.021(b), which authorizes state
agencies to adopt rules prescribing the procedure for submitting
petitions for rulemaking.

The constitutional and statutory provisions affected by the pro-
posal are contained in Texas Constitution, Article XVI, §50, and
Texas Finance Code, Chapters 11 and 15.

§151.1. Interpretation Procedures

(a) Issuing interpretations. The Finance Commission and
Credit Union Commission may on their own motion issue interpre-
tations of Section 50(a)(5) - (7), (e) - (p), and (t), Article XVI of
the Texas Constitution. The commissions will propose and adopt
interpretations in accordance with the rulemaking requirements of
Texas Government Code, Chapter 2001, Subchapter B.

(b)  Agency recommendations. The Office of Consumer
Credit Commissioner, Department of Banking, or Department of
Savings and Mortgage Lending may recommend proposed interpreta-
tions to the Finance Commission. The Credit Union Department may
recommend proposed interpretations to the Credit Union Commission.
The four agencies may seek informal input from stakeholders and the
other agencies before recommending a proposed interpretation to the
commissions.

(c) Informal request for interpretation. A person may submit
an informal request for an interpretation of Section 50(a)(5) - (7), (e) -
(p), or (t), Article XVI of the Texas Constitution. An informal request
may be submitted to the Office of Consumer Credit Commissioner, De-
partment of Banking, Department of Savings and Mortgage Lending,
or Credit Union Department. A request should:

(1) cite the specific provision of the Texas Constitution to
be interpreted;

(2) explain the factual and legal context for the request; and

(3) explain the requestor's opinion of how the request
should be resolved.

(d) Petition for rulemaking. An interested person may for-
mally request an interpretation of Section 50(a)(5) - (7), (e) - (p), or
(t), Article XVI of the Texas Constitution by submitting a petition to
initiate rulemaking.

(1) Any petition for the Finance Commission to issue an in-
terpretation must be submitted to the Department of Savings and Mort-
gage Lending [Office of Consumer Credit Commissioner] and must
include the information required by §9.82 of this title (relating to Peti-
tions to Initiate Rulemaking Proceedings).

(2) Any petition for the Credit Union Commission to issue
an interpretation must be submitted to the Credit Union Department and
must include the information required by §97.500 of this title (relating
to Petitions to Initiate Rulemaking Proceedings).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 19, 2024.
TRD-202403202

Matthew Nance

General Counsel, Consumer Credit Commissioner

Joint Financial Regulatory Agencies

Earliest possible date of adoption: September 1, 2024

For further information, please call: (512) 936-7660
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TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 67. STATE REVIEW AND
APPROVAL OF INSTRUCTIONAL MATERIALS
SUBCHAPTER B. STATE REVIEW AND
APPROVAL

19 TAC §67.43

The State Board of Education (SBOE) proposes new §67.43,
concerning state review and approval of instructional materi-
als. The new section would address the removal of a set of
instructional materials from the lists of approved and rejected
instructional materials outlined in Texas Education Code (TEC),
§31.022.

BACKGROUND INFORMATION AND JUSTIFICATION: TEC,
Chapter 31, addresses instructional materials in public edu-
cation and permits the SBOE to adopt rules for the adoption,
requisition, distribution, care, use, and disposal of instructional

49 TexReg 5616 August 2, 2024 Texas Register


mailto:rule.comments@occc.texas.gov

materials. House Bill (HB) 1605, 88th Texas Legislature,
Regular Session, 2023, significantly revised TEC, Chapter 31,
including several provisions under SBOE authority. HB 1605
also added a new provision to TEC, Chapter 48, to provide
additional funding to school districts and charter schools that
adopt and implement SBOE-approved materials. In addition,
the bill added requirements related to adoption of essential
knowledge and skills in TEC, Chapter 28.

At the January-February meeting, the SBOE approved 19 TAC
Chapter 67, State Review and Approval of Instructional Materi-
als, Subchapter B, State Review and Approval, §67.21, Procla-
mations, Public Notice, and Requests for Instructional Materials
for Review; §67.23, Requirements for Publisher Participation in
Instructional Materials Review and Approval; and §67.25, Con-
sideration and Approval of Instructional Materials by the State
Board of Education, and Subchapter D, Duties of Publishers and
Manufacturers, §67.81, Instructional Materials Contracts, and
§67.83, Publisher Parent Portal, for second reading and final
adoption. At that time, the board expressed a desire to clarify
the rules related to the list of approved instructional materials
outlined in TEC, §31.022.

Proposed new §67.43 would clarify the conditions under which
the SBOE could remove instructional materials from the list of
approved instructional materials as well as the list of rejected
instructional materials. The proposed new section would also
outline the timeline for these decisions and their impact on school
district procurement.

The SBOE approved the proposed new section for first reading
and filing authorization at its June 28, 2024 meeting.

FISCAL IMPACT: Todd Davis, associate commissioner for in-
structional strategy, has determined that for the first five years
the proposal is in effect, there are no additional costs to state or
local government, including school districts and open-enroliment
charter schools, required to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas
Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: Texas Education Agency
(TEA) staff prepared a Government Growth Impact Statement
assessment for this proposed rulemaking. During the first five
years the proposed rulemaking would be in effect, it would create
a new regulation regarding the removal of a set of instructional
materials from the lists of approved and rejected instructional
materials outlined in TEC, §31.022.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;

would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Davis has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be to provide clarification to districts and
publishers regarding the conditions under which the SBOE could
remove instructional materials from the list of approved instruc-
tional materials and the use of the entitlements outlined in TEC,
§48.307 or §48.308, related to materials removed from the ap-
proved instructional materials list. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posal.

DATA AND REPORTING IMPACT: The proposal would have no
data or reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins August 2, 2024, and ends at 5:00 p.m. on Septem-
ber 3, 2024. The SBOE will take registered oral and written com-
ments on the proposal at the appropriate committee meeting in
September 2024 in accordance with the SBOE board operating
policies and procedures. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 14
calendar days after notice of the proposal has been published in
the Texas Register on August 2, 2024.

STATUTORY AUTHORITY. The new section is proposed un-
der Texas Education Code (TEC), §31.003(a), which permits the
State Board of Education (SBOE) to adopt rules for the adoption,
requisition, distribution, care, use, and disposal of instructional
materials; and TEC, §31.022, as amended by House Bill 1605,
88th Texas Legislature, Regular Session, 2023, which requires
the SBOE to review instructional materials that have been pro-
vided to the board by the Texas Education Agency under TEC,
§31.023.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §31.003(a) and §31.022, as
amended by House Bill 1605, 88th Texas Legislature, Regular
Session, 2023

$67.43.  Lists of Approved and Rejected Instructional Materials.

(a) The list of approved instructional materials shall be main-
tained by the State Board of Education (SBOE).

(b) The SBOE may remove instructional materials from the
list of approved instructional materials if:

(1) the Texas Essential Knowledge and Skills (TEKS),
Texas Prekindergarten Guidelines (TPG), or applicable English Lan-
guage Proficiency Standards (ELPS) intended to be covered by the
material are revised or a publisher revises the material without the
approval of the SBOE in accordance with Texas Education Code

(TEC), §31.022(c);

PROPOSED RULES
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(2) the instructional materials, through a finding of the
SBOE, are not compliant with the parent portal standards in §67.83 of
this title (relating to Publisher Parent Portal); or

(3) the instructional materials violate any provisions of
TEC, Chapter 31.

(c) A publisher of the specific instructional material shall be
provided a minimum of 30 days' notice of the proposed removal. A rep-
resentative of the publisher of the specific instructional material shall
be given the opportunity to address the SBOE at the meeting where the
SBOE is considering removing that publisher's product from the list of
approved materials.

(d) If instructional materials are removed from the list of
approved instructional materials, school districts and open-enrollment
charter schools may not apply the entitlements outlined in TEC,
§48.307 or §48.308, to future purchases or subscriptions of the re-
moved instructional materials.

(e) A school district or an open-enrollment charter school
that selects subscription-based instructional materials from the list
of approved instructional materials approved under TEC, §31.022
and §31.023, may cancel the subscription and subscribe to a new
instructional material on the list of approved instructional materials
before the end of the state contract period under TEC, §31.026, if:

(1) the district or charter school has used the instructional
material for at least one school year and the Texas Education Agency
(TEA) approves the change based on a written request to TEA by the
district or charter school that specifies the reasons for changing the
instructional material used by the district or charter school; or

(2) the instructional material to which the district or charter
school is subscribed is removed from the list of approved instructional
materials by the SBOE.

() The list of rejected instructional materials shall be main-
tained by the SBOE.

(g) Instructional materials shall be removed from the list of
rejected instructional materials if a publisher submits a revised set of
instructional materials for review through the process required by TEC,
§31.022 and §31.023, and the SBOE places the revised instructional
materials on the list of approved instructional materials.

(h) The SBOE may remove instructional materials from the
list of rejected instructional materials if a publisher submits a revised
set of instructional materials for review through the process required
by TEC, §31.023 and §31.022, and the SBOE takes no action before
the end of the calendar year.

(1) This section applies to instructional materials approved by
the SBOE after January 1, 2024.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403223

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 74. CURRICULUM REQUIRE-
MENTS

SUBCHAPTER C. OTHER PROVISIONS
19 TAC §74.27

The State Board of Education (SBOE) proposes an amendment
to §74.27, concerning innovative courses and programs. The
proposed amendment would correct the criteria for innovative
courses to be considered for sunset to align with the language
approved by the SBOE in November 2023.

BACKGROUND INFORMATION AND JUSTIFICATION: After
the SBOE adopted new rules concerning graduation require-
ments, the previously approved experimental courses were
phased out as of August 31, 1998. Following the adoption of the
Texas Essential Knowledge and Skills (TEKS), school districts
now submit requests for innovative course approval for courses
that do not have TEKS. The process outlined in §74.27 provides
authority for the SBOE to approve innovative courses. Each
year, Texas Education Agency (TEA) provides the opportunity
for school districts and other entities to submit applications for
proposed innovative courses. TEA staff works with applicants
to fine tune their applications, which are then submitted to the
Committee on Instruction for consideration.

At the June 2023 meeting, the Committee on Instruction dis-
cussed an amendment to §74.27 to add a provision for the sun-
set of innovative courses that meet certain criteria. The board
approved for first reading and filing authorization the proposed
amendment to §74.27 at its August-September 2023 meeting.
At the November 2023 SBOE meeting, the board approved for
second reading and final adoption the proposed amendment to
§74.27, which included as a criteria for consideration for sunset
a provision that a course must have been approved for at least
three years and meet at least one additional criteria. When TEA
staff filed the rule as adopted with the Texas Register, the filing
did not include the provision that a course must have been ap-
proved for at least three years and meet at least one additional
criteria to be considered for sunset. The amendment became
effective February 18, 2024.

In order to correct the error made by TEA, the proposed amend-
ment would correct the criteria for innovative courses to be con-
sidered for sunset to align with the language approved by the
SBOE in November 2023.

The SBOE approved the proposed amendment for first reading
and filing authorization at its June 28, 2024 meeting.

FISCAL IMPACT: Monica Martinez, associate commissioner for
standards and programs, has determined that there are no ad-
ditional costs to state or local government, including school dis-
tricts and open-enrollment charter schools, required to comply
with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas
Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
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agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would limit an existing regulation by limiting
the scope of innovative courses considered by criteria listed in
§74.27(a)(9) to those that have been approved for at least three
years.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new reg-
ulation; would not expand or repeal an existing regulation; would
not increase or decrease the number of individuals subject to
its applicability; and would not positively or adversely affect the
state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has
determined that for each year of the first five years the proposal is
in effect, the public benefit anticipated as a result of enforcing the
proposal would be to correct the criteria for innovative courses to
be considered for sunset to align with the language approved by
the SBOE to avoid confusion. There is no anticipated economic
cost to persons who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data or reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins August 2, 2024, and ends at 5:00 p.m. on Septem-
ber 3, 2024. The SBOE will take registered oral and written com-
ments on the proposal at the appropriate committee meeting in
September 2024 in accordance with the SBOE board operating
policies and procedures. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 14
calendar days after notice of the proposal has been published in
the Texas Register on August 2, 2024.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code, §28.002(f), which authorizes local school
districts to offer courses in addition to those in the required cur-
riculum for local credit and requires the State Board of Education
to be flexible in approving a course for credit for high school grad-
uation.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §28.002(f).

§74.27.  Innovative Courses and Programs.

(a) A school district may offer innovative courses to enable
students to master knowledge, skills, and competencies not included in
the essential knowledge and skills of the required curriculum.

(1) The State Board of Education (SBOE) may approve
discipline-based courses in the foundation or enrichment curriculum

and courses that do not fall within any of the subject areas listed in the
foundation and enrichment curricula when the applying school district
or organization demonstrates that the proposed course is academically
rigorous and addresses documented student needs.

(2) Applications shall not be approved if the proposed
course significantly duplicates the content of a Texas Essential Knowl-
edge and Skills (TEKS)-based course or can reasonably be taught
within an existing TEKS-based course.

(3) To request approval from the SBOE, the applying
school district or organization must submit a request for approval at
least six months before planned implementation that includes:

(A) adescription of the course and its essential knowl-
edge and skills;

(B) the rationale and justification for the request in
terms of student need;

(C) data that demonstrates successful piloting of the
course in Texas;

(D) adescription of activities, major resources, and ma-
terials to be used;

(E) the methods of evaluating student outcomes;
(F) the qualifications of the teacher;

(G) any training required in order to teach the course
and any associated costs;

(H) the amount of credit requested; and

(I) acopy of or electronic access to any recommended
instructional resources for the course.

(4) Torequest approval for a career and technical education
innovative course, the applying school district or organization must
submit with its request for approval evidence that the course is aligned
with state and/or regional labor market data.

(5) Torequest approval of a new innovative course, the ap-
plying school district or organization must submit with its request for
approval evidence that the course has been successfully piloted in its
entirety in at least one school in the state of Texas.

(6) The requirements of paragraphs (3)(C) and (5) of this
subsection do not apply to the consideration of a course developed to
support a program of study in career and technical education.

(7) Newly approved innovative courses shall be approved
for a period of three years, and courses approved for renewal shall be
approved for a period of five years.

(8) With the approval of the local board of trustees, a school
district may offer, without changes or deletions to content, any state-
approved innovative course.

(9) Texas Education Agency shall review all approved in-
novative courses once every two years and provide for consideration
for sunset a list of innovative courses that have been approved as an
innovative course for at least three years and meet one of the following
criteria:

(A) zero enrollment for the previous two years;

(B) average enrollment of less than 100 students
statewide for the previous three years;

(C) student enrollment at an average of fewer than 20
districts or charter schools statewide for the previous three years;

PROPOSED RULES
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(D) duplicative of another innovative or TEKS-based
course; or

(E) approved for implementation as a TEKS-based
course.

(b) An ethnic studies course that has been approved by the
SBOE as an innovative course shall be considered by the SBOE at a
subsequent meeting for inclusion in the TEKS.

(1) Only comprehensive ethnic studies courses in Native
American studies, Latino studies, African American studies, and/or
Asian Pacific Islander studies, inclusive of history, government, eco-
nomics, civic engagement, culture, and science and technology, shall
be considered by the SBOE.

(2) The chair of the Committee on Instruction, in accor-
dance with SBOE Operating Rule 2.5(b), shall collaborate with the
board chair to place the item on the next available Committee on In-
struction agenda following SBOE approval of the innovative course.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403212

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 120. OTHER TEXAS ESSENTIAL
KNOWLEDGE AND SKILLS

SUBCHAPTER B. ENGLISH LANGUAGE
PROFICIENCY STANDARDS

19 TAC §120.20, §120.21

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient,"” the figures
in 19 TAC §120.20 and 19 TAC §120.21 are not included in the
print version of the Texas Register. The figures are available
in the on-line version of the August 2, 2024, issue of the Texas
Register.)

The State Board of Education (SBOE) proposes new §120.20
and §120.21, concerning English language proficiency stan-
dards (ELPS). The proposed new sections would relocate the
ELPS from 19 TAC §74.4 and include updates to ensure the
standards remain current and comply with federal requirements.

BACKGROUND INFORMATION AND JUSTIFICATION: In
1998, standards for English as a second language (ESL) for
students in Kindergarten-Grade 12 were adopted as part of 19
TAC Chapter 128, Texas Essential Knowledge and Skills for
Spanish Language Arts and Reading and English as a Second
Language. In a subsequent Title Il monitoring visit, the U.S.
Department of Education (USDE) indicated that there was insuf-
ficient evidence demonstrating that the ESL standards outlined
in 19 TAC Chapter 128 were aligned to state academic content
and achievement standards in mathematics, as required by the
No Child Left Behind Act (NCLB), §2113(b)(2). In November

2007, the SBOE adopted the ELPS as part of 19 TAC Chapter
74, Curriculum Requirements, to comply with NCLB require-
ments. The adopted ELPS in 19 TAC §74.4 clarified that state
standards in English language acquisition must be implemented
as an integral part of the instruction in each foundation and
enrichment subject. Additionally, English language proficiency
levels of beginning, intermediate, advanced, and advanced high
in the domains of listening, speaking, reading, and writing were
established as part of the ELPS, as required by NCLB. The
superseded second language acquisition standards in 19 TAC
Chapter 128 were also repealed in September 2008 during the
process of revising the Texas Essential Knowledge and Skills
(TEKS) in 19 TAC Chapters 110 and 128.

The SBOE began review and revision of the ELPS in 2019, in ac-
cordance with the SBOE's approved TEKS and instructional ma-
terials review schedule. Applications to serve on ELPS review
work groups were posted on the Texas Education Agency (TEA)
website in December 2018, and TEA distributed a survey to
collect information from educators regarding the current ELPS.
Work groups were convened in March, May, August, Septem-
ber, and October 2019. In September 2019, the USDE indicated
that Texas only partially met the requirements of the Elementary
and Secondary Education Act of 1965, as amended by the Every
Student Succeeds Act, and requested additional evidence that
the ELPS are aligned to the state's academic content standards
and contain language proficiency expectations needed for emer-
gent bilingual students to demonstrate achievement of the state
academic standards appropriate to each grade level/grade band
in at least reading language arts, mathematics, and science.

In response to feedback from work group members and the
USDE, TEA staff convened a panel of experts in second lan-
guage acquisition from Texas institutions of higher education to
complete an analysis of the work group recommendations and
current research on English language acquisition. Based on the
panel's findings and direction from the SBOE, TEA executed
personal services contracts with the panel members and a
representative of an education service center to prepare a draft
of revisions to the ELPS. Text of the draft ELPS completed by
the writers' panel was presented to the SBOE at the June 2023
SBOE meeting.

Applications to serve on the 2023-2024 ELPS review work
groups were collected by TEA from June 2023 through January
2024. TEA staff provided SBOE members with applications for
approval to serve on ELPS work groups in July, September, and
December 2023 and January 2024. ELPS review work groups
were convened in August, September, and November 2023 and
in March 2024 with the charge of reviewing and revising the
expert panel's draft. In April 2024, the SBOE held a discussion
on the proposed new ELPS, and in May and June 2024 TEA
convened a final work group to complete the recommendations
for the new ELPS.

The new sections would propose new ELPS for implementation
in the 2026-2027 school year. To make the ELPS easier for the
public to locate and to improve organization of the standards, itis
recommended that the standards be moved from 19 TAC §74.4
to 19 TAC Chapter 120, Subchapter B.

The SBOE approved the proposed new sections for first reading
and filing authorization at its June 28, 2024 meeting.

FISCAL IMPACT: Monica Martinez, associate commissioner for
standards and programs, has determined that for the first five
years the proposal is in effect (2024-2028), there will be fiscal
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implications to state government. For fiscal year 2024, the esti-
mated cost to TEA to reimburse committee members for travel
to review and revise the ELPS is $50,000. There will be implica-
tions for TEA if the state develops professional development to
help teachers and administrators understand the revised ELPS.

There may be fiscal implications for school districts and charter
schools to implement the proposed new ELPS, which may
include the need for professional development and revisions to
district-developed databases, curriculum, and scope and se-
quence documents. Since curriculum and instruction decisions
are made at the local district level, it is difficult to estimate the
fiscal impact on any given district.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas
Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would create new regulations by requiring
new, more specific, ELPS to be taught by school districts and
charter schools.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has
determined that for each year of the first five years the proposal is
in effect, the public benefit anticipated as a result of enforcing the
proposal would be to better align the ELPS for second language
acquisition to ensure the standards are current and comply with
federal requirements. There is no anticipated economic cost to
persons who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data or reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins August 2, 2024, and ends at 5:00 p.m. on Septem-
ber 3, 2024. The SBOE will take registered oral and written com-
ments on the proposal at the appropriate committee meeting in

September 2024 in accordance with the SBOE board operating
policies and procedures. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 14
calendar days after notice of the proposal has been published in
the Texas Register on August 2, 2024.

STATUTORY AUTHORITY. The new sections are proposed un-
der Texas Education Code (TEC), §7.102(c)(4), which requires
the State Board of Education to establish curriculum and grad-
uation requirements; TEC, §28.002(a), which identifies the sub-
jects of the required curriculum; and TEC, §29.051, which es-
tablishes bilingual education and special language programs in
public schools and provides supplemental financial assistance
to help school districts meet the extra costs of the programs.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§7.102(c)(4), 28.002(a), and
29.051.

§120.20. English Language
garten-Grade 3, Adopted 2024.

(a) Implementation. The provisions of this section shall be
implemented by school districts beginning with the 2026-2027 school
year.

(b) General requirements. In fulfilling the requirements of this
section, school districts and charter schools shall:

Proficiency  Standards,  Kinder-

(1) identify the student's English language proficiency lev-
els in the domains of listening, speaking, reading, and writing in ac-
cordance with the proficiency level descriptors for the pre-production,
beginning, intermediate, high intermediate, and advanced levels delin-
eated in subsection (e) of this section;

(2) provide instruction in the knowledge and skills of the
foundation and enrichment curriculum in a manner that is linguistically
accommodated (communicated, sequenced, and scaffolded) commen-
surate with the student's levels of English language proficiency to en-
sure that the student learns the knowledge and skills in the required
curriculum;

(3) provide content-based instruction including the cross-
curricular second language acquisition essential knowledge and skills
in subsection (d) of this section in a manner that is linguistically ac-
commodated to help the student acquire English language proficiency;
and

(4) provide intensive and ongoing foundational second lan-
guage acquisition instruction to emergent bilingual (EB) students in
Kindergarten-Grade 12 who are at the pre-production, beginning, or
intermediate level of English language proficiency in listening, speak-
ing, reading, or writing as determined by the state's English language
proficiency assessment system. These EB students require focused, tar-
geted, and systematic second language acquisition instruction to pro-
vide them with the foundation of English language necessary to support
content-based instruction and accelerated learning of English.

(c) Introduction.

(1) The English language proficiency standards (ELPS)
outline student expectations and proficiency level descriptors for EB
students in English. The ELPS are organized across four language
domains: listening, speaking, reading, and writing.

(2) Language acquisition is a complex process that consists
of several interrelated components, including phonetics, phonology,
semantics, syntax, morphology, and pragmatics. As students develop
proficiency in these language structures, they are able to make connec-
tions between their primary language and English.
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(3) Classroom contexts foster social and academic regis-

educational settings and across content areas. Content-area proficiency

ters, which are types of language appropriate for a situation or setting,

level descriptors describe student behaviors and language associated

to support language proficiency. Informal (social) language consists of

with discipline-specific learning in English language arts and reading,

English needed for students to effectively interact, exchange ideas, and

mathematics, science, and social studies.

engage in various settings and contexts. Formal (academic) language
consists of oral and written language used to build knowledge, par-
ticipate in content-specific discourse, and process complex academic
material found in formal school settings and interactions.

(4) The progression of skills in the four language domains
are developed simultaneously and can be divided into two categories:
receptive skills and expressive skills. Listening and reading are the
receptive (input) skills. Students' development in receptive skills is
necessary for comprehension and attainment of the English language
and content. Speaking and writing are the expressive (output) skills.
Students' ability to express and share their personal ideas and content

(d) Cross-curricular English language acquisition student ex-
pectations.

(1) Student expectations--listening. The EB student listens
to a variety of speakers, including teachers, peers, and multimedia, to
gain an increasing level of comprehension in all content areas. The EB
student may be at the pre-production, beginning, intermediate, high
intermediate, or advanced proficiency levels in listening. The student

is expected to:

(A) distinguish sounds and intonation patterns by re-
sponding orally, in writing, or with gestures;

knowledge allow teachers the opportunity to check for understanding
and adjust instruction. Effective content-based language instruction
involves engaging EB students in scaffolded opportunities to listen,
speak, read, and write at their current levels of proficiency while grad-
ually increasing linguistic complexity.

(5) In order for EB students to be successful, educators
must create an environment that welcomes and encourages students

(B) demonstrate an understanding of content-area vo-
cabulary when heard during formal and informal classroom interac-
tions by responding with gestures or images, orally, or in writing;

(C) follow oral directions with accuracy;

(D) use context to construct the meaning of descriptive
language, words with multiple meanings, register, or figurative lan-

to leverage their unique cultural and linguistic experiences as they de-

guage such as idiomatic expressions heard during formal and informal

velop English language skills and learn academic content. Educators

classroom interactions;

must cultivate an approach that integrates students' and their families'
funds of knowledge into the classroom instructional practices. Cultur-
ally and linguistically sustaining practices leverage and celebrate stu-
dents' cultural heritage and backgrounds while elevating their cultural
and linguistic identities. Teaching and learning cognates that connect
both (or multiple) languages can also construct bridges between lan-
guages and increase confidence as English language acquisition pro-

(E) demonstrate listening comprehension from in-
formation presented orally during formal and informal classroom
interactions by recalling, retelling, responding, or asking for clarifica-
tion or additional details; and

(F) derive meaning from a variety of auditory multime-
dia sources to build and reinforce concepts and language acquisition.

gresses.
(6) The ELPS student expectations are the knowledge and

(2) Student expectations--speaking.  The EB student
speaks using a variety of language structures for a variety of purposes

skills students must demonstrate. They indicate what students should

with an awareness of different language registers (formal/informal)

know and be able to do in order to meet academic content standards.

using vocabulary with increasing accuracy and fluency in all content

Proficiency level descriptors describe behaviors EB students exhibit

areas. The EB student may be at the pre-production, beginning, inter-

across five proficiency levels as they acquire English. EB students may

mediate, high intermediate, or advanced proficiency level of English

exhibit different proficiency levels within and across the domains of

language acquisition in speaking. The student is expected to:

listening, speaking, reading, and writing.

(7) The ELPS demonstrate an asset-based approach to ad-

(A) produce sounds of newly acquired vocabulary such
as long and short vowels, silent letters, and consonant clusters to pro-

dress the affective, linguistic, and cognitive needs of EB students in

nounce words with accuracy;

accordance with §89.1210(b) of this title (relating to Program Content
and Design) as follows:

(A) acknowledge and leverage the existing funds of

(B) speak using content-area vocabulary during formal
and informal classroom interactions to demonstrate acquisition of new
words and high-frequency words;

knowledge students possess, including linguistic repertoire, cultural
heritage, and background knowledge;

(B) demonstrate targeted and intentional academic lan-
guage skills to ensure content-area teachers are able to accurately eval-
uate the abilities of EB students and scaffold toward increasingly com-
plex English students hear, speak, and are expected to read and write;
and

(C) provide an exact and incremental measure of the
stages of English language acquisition with attention to the fact that
EB students at all levels of proficiency can engage in cognitively de-
manding tasks and master the required essential knowledge and skills

(C) speak using a variety of language and grammatical
structures, sentence lengths and types, and connecting words;

(D) speak using appropriate register to convey a mes-
sage during formal and informal classroom interactions with accuracy

and fluency;
(E) narrate, describe, or explain information or per-

suade orally with increasing specificity and detail during formal and
informal classroom interactions; and

(F) restate, ask questions about, or respond to informa-
tion during formal and informal classroom interactions.

with appropriate language support.

(8) The proficiency level descriptors are organized into

(3) Student expectations--reading. The EB student reads a
variety of texts for different purposes with an increasing level of com-

general proficiency level descriptors and content-area proficiency level

prehension in all content areas. The EB student may be at the pre-pro-

descriptors. General proficiency level descriptors are descriptions of a

duction, beginning, intermediate, high intermediate, or advanced pro-

broad scope of student behaviors that can be observed in a variety of

ficiency levels of English language acquisition in reading. For Kinder-

49 TexReg 5622 August 2, 2024 Texas Register



garten and Grade 1, certain student expectations apply to text read

three-word phrases. Students at this level require highly scaffolded in-

aloud for students not yet at the stage of decoding written text. The

struction and linguistic support. Students at this level begin to consis-

student is expected to:

(A) demonstrate awareness of print concepts and direc-
tionality of reading as left to right and top to bottom;

(B) decode words using relationships between sounds
and letters;

(C) use high-frequency words, cognates, and content-

tently use present tense verbs and repeat keywords and familiar phrases
when engaging in formal and informal interactions.

(C) Intermediate. The intermediate level is charac-
terized by the ability to use receptive and expressive language with
demonstrated literal comprehension. Students at this level need mod-
erately scaffolded instruction and linguistic support. Additional visual
and linguistic support is needed to understand unfamiliar or abstract

area vocabulary to comprehend written classroom materials;

(D) use context to construct the meaning of figurative
language such as idiomatic expressions, descriptive language, and
words with multiple meanings to comprehend classroom materials;

(E) use pre-reading strategies, including previewing
text features, connecting to prior knowledge, organizing ideas, and
making predictions, to develop comprehension;

(F) derive meaning from and demonstrate comprehen-

concepts such as figurative language, humor, and cultural or societal
references. Students at this level begin to consistently use short
phrases and simple sentences or ask short questions to demonstrate
comprehension during formal and informal interactions.

(D) High intermediate. Students at the high intermedi-
ate level begin to consistently use a variety of sentence types, express
opinions, share thoughts, and ask for clarification. Students at this level
have an increased level of literal and abstract comprehension. Students
may need minimal scaffolded instruction and linguistic support to en-

sion of content-area texts using visual, contextual, and linguistic sup-

gage in formal and informal classroom interactions.

ports;
(G) demonstrate reading comprehension of con-

(E) Advanced. The advanced level is characterized by
the ability of students to engage in formal and informal classroom inter-

tent-area texts by making connections, retelling, or responding to

actions with little to no linguistic support. Students at this level engage

questions; and

(H) read with fluency and demonstrate comprehension
of content-area text.

(4) Student expectations--writing. The EB student writes
using a variety of language structures with increasing accuracy to ef-
fectively address a variety of purposes (formal and informal) and au-

in discourse using content-area vocabulary and a variety of grammati-
cal structures with increasing accuracy.

(2) The Kindergarten-Grade 3 proficiency level descriptors
are described in the figure provided in this paragraph.
Figure: 19 TAC §120.20(e)(2)

§120.21. English Language Proficiency Standards, Grades 4-12,

diences in all content areas. The EB student may be at the pre-pro-

Adopted 2024.

duction, beginning, intermediate, high intermediate, or advanced pro-
ficiency levels of English language acquisition in writing. For Kinder-
garten and Grade 1, certain student expectations do not apply until the
student has reached the proficiency level of generating original written
text using a standard writing system. The student is expected to:

(A) apply relationships between sounds and letters of
the English language to represent sounds when writing;

(B) spell words following conventional spelling pat-
terns and rules;

(C) write using high-frequency words and content-area

(a) Implementation. The provisions of this section shall be
implemented by school districts beginning with the 2026-2027 school

year.

(b) General requirements. In fulfilling the requirements of this
section, school districts and charter schools shall:

(1) identify the student's English language proficiency lev-
els in the domains of listening, speaking, reading, and writing in ac-
cordance with the proficiency level descriptors for the pre-production,
beginning, intermediate, high intermediate, and advanced levels delin-
eated in subsection (e) of this section;

vocabulary;
(D) write using a variety of grade-appropriate sentence

(2) provide instruction in the knowledge and skills of the
foundation and enrichment curriculum in a manner that is linguistically

lengths and types and connecting words;

(E) write formal or informal text using conventions
such as capitalization and punctuation and grammatical structures
such as subject-verb agreement and verb tense; and

(F) write to narrate, describe, explain, respond, or per-
suade with detail in the content areas.

(e) Proficiency level descriptors.

(1) The following five proficiency levels describe students'
progress in English language acquisition.

(A) Pre-production. The pre-production level, also
known as the silent period, is the early stage of English language
acquisition when receptive language is developing. Students develop
comprehension when highly scaffolded instruction and linguistic
support are provided. Student responses are mostly non-verbal.

(B) Beginning. The beginning level is characterized by

accommodated (communicated, sequenced, and scaffolded) commen-
surate with the student's levels of English language proficiency to en-
sure that the student learns the knowledge and skills in the required
curriculum;

(3) provide content-based instruction including the cross-
curricular second language acquisition essential knowledge and skills
in subsection (d) of this section in a manner that is linguistically ac-
commodated to help the student acquire English language proficiency;
and

(4) provide intensive and ongoing foundational second lan-
guage acquisition instruction to emergent bilingual (EB) students in
Kindergarten-Grade 12 who are at the pre-production, beginning, or
intermediate level of English language proficiency in listening, speak-
ing, reading, or writing as determined by the state's English language
proficiency assessment system. These EB students require focused, tar-
geted, and systematic second language acquisition instruction to pro-
vide them with the foundation of English language necessary to support

speech emergence (expressive language) using one word or two-to-

content-based instruction and accelerated learning of English.
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(c) Introduction.

(1) The English language proficiency standards (ELPS)
outline student expectations and proficiency level descriptors for EB
students in English. The ELPS are organized across four language

plex English students hear, speak, and are expected to read and write;
and

(C) provide an exact and incremental measure of the
stages of English language acquisition with attention to the fact that

domains: listening, speaking, reading, and writing.

(2) Language acquisition is a complex process that consists
of several interrelated components, including phonetics, phonology,
semantics, syntax, morphology, and pragmatics. As students develop
proficiency in these language structures, they are able to make connec-

EB students at all levels of proficiency can engage in cognitively de-
manding tasks and master the required essential knowledge and skills
with appropriate language support.

(8) The proficiency level descriptors are organized into
general proficiency level descriptors and content-area proficiency level

tions between their primary language and English.

(3) Classroom contexts foster social and academic regis-
ters, which are types of language appropriate for a situation or setting,
to support language proficiency. Informal (social) language consists of
English needed for students to effectively interact, exchange ideas, and
engage in various settings and contexts. Formal (academic) language
consists of oral and written language used to build knowledge, par-
ticipate in content-specific discourse, and process complex academic

descriptors. General proficiency level descriptors are descriptions of a
broad scope of student behaviors that can be observed in a variety of
educational settings and across content areas. Content-area proficiency
level descriptors describe student behaviors and language associated
with discipline-specific learning in English language arts and reading,
mathematics, science, and social studies.

(d) Cross-curricular English language acquisition student ex-
pectations.

material found in formal school settings and interactions.

(4) The progression of skills in the four language domains

(1) Student expectations--listening. The EB student listens
to a variety of speakers, including teachers, peers, and multimedia, to

are developed simultaneously and can be divided into two categories:

gain an increasing level of comprehension in all content areas. The EB

receptive skills and expressive skills. Listening and reading are the

student may be at the pre-production, beginning, intermediate, high

receptive (input) skills. Students' development in receptive skills is

intermediate, or advanced proficiency levels in listening. The student

necessary for comprehension and attainment of the English language

is expected to:

and content. Speaking and writing are the expressive (output) skills.
Students' ability to express and share their personal ideas and content
knowledge allow teachers the opportunity to check for understanding
and adjust instruction. Effective content-based language instruction
involves engaging EB students in scaffolded opportunities to listen,

(A) distinguish sounds and intonation patterns by re-
sponding with gestures or images, orally, or in writing;

(B) use contextual factors or word analysis such as cog-
nates, Greek and Latin prefixes, suffixes, and roots to comprehend con-

speak, read, and write at their current levels of proficiency while grad-

tent-specific vocabulary when heard during formal and informal class-

ually increasing linguistic complexity.

(5) In order for EB students to be successful, educators
must create an environment that welcomes and encourages students
to leverage their unique cultural and linguistic experiences as they de-

room interactions by responding with gestures or images, orally, or in
writing;

(C) respond with accuracy to oral directions, instruc-
tions, and requests;

velop English language skills and learn academic content. Educators
must cultivate an approach that integrates students' and their families'
funds of knowledge into the classroom instructional practices. Cultur-
ally and linguistically sustaining practices leverage and celebrate stu-
dents' cultural heritage and backgrounds while elevating their cultural
and linguistic identities. Teaching and learning cognates that connect
both (or multiple) languages can also construct bridges between lan-

(D) use context to construct the meaning of descriptive
language, words with multiple meanings, register, and figurative lan-
guage such as idiomatic expressions heard during formal and informal
classroom interactions;

(E) demonstrate listening comprehension from in-
formation presented orally during formal and informal classroom

guages and increase confidence as English language acquisition pro-

interactions by restating, responding, paraphrasing, summarizing, or

gresses.

(6) The ELPS student expectations are the knowledge and
skills students must demonstrate. They indicate what students should

asking for clarification or additional details; and

(F) derive meaning from a variety of auditory multime-
dia sources to build and reinforce concepts and language acquisition.

know and be able to do in order to meet academic content standards.
Proficiency level descriptors describe behaviors EB students exhibit
across five proficiency levels as they acquire English. EB students may
exhibit different proficiency levels within and across the domains of
listening, speaking, reading, and writing.

(7) The ELPS demonstrate an asset-based approach to ad-

(2) Student expectations--speaking.  The EB student
speaks using a variety of language structures for a variety of purposes
with an awareness of different language registers (formal/informal)
using vocabulary with increasing accuracy and fluency in all content
areas. The EB student may be at the pre-production, beginning, inter-
mediate, high intermediate, or advanced proficiency level of English

dress the affective, linguistic, and cognitive needs of EB students in

language acquisition in speaking. The student is expected to:

accordance with §89.1210(b) of this title (relating to Program Content
and Design) as follows:

(A) acknowledge and leverage the existing funds of
knowledge students possess, including linguistic repertoire, cultural
heritage, and background knowledge;

(B) demonstrate targeted and intentional academic lan-
guage skills to ensure content-area teachers are able to accurately eval-
uate the abilities of EB students and scaffold toward increasingly com-

(A) pronounce words, including high-frequency words,
cognates, and increasingly complex syllable types, with accuracy;

(B) speak using content-area vocabulary during formal
and informal classroom interactions to demonstrate acquisition of new
words and high-frequency words;

(C) speak using a variety of language and grammatical
structures, sentence lengths and types, and transition words;
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(D) speak using appropriate register to convey a mes-
sage during formal and informal classroom interactions with accuracy

(F) write to narrate, describe, explain, respond, or jus-
tify with supporting details and evidence using appropriate content,

and fluency;

(E) narrate, describe, explain, justify, discuss, elabo-
rate, or evaluate orally with increasing specificity and detail in aca-
demic context or discourse; and

(F) restate, ask questions about, or respond to informa-
tion during formal and informal classroom interactions.

(3) Student expectations--reading. The EB student reads a

style, register, and conventions for specific purpose and audience.

(e) Proficiency level descriptors.

(1) The following five proficiency levels describe students'
progress in English language acquisition.

(A) Pre-production. The pre-production level, also
known as the silent period, is the early stage of English language
acquisition when receptive language is developing. Students develop

variety of texts for different purposes with an increasing level of com-

comprehension when highly scaffolded instruction and linguistic

prehension in all content areas. The EB student may be at the pre-pro-

support are provided. Student responses are mostly non-verbal.

duction, beginning, intermediate, high intermediate, or advanced pro-
ficiency levels of English language acquisition in reading. The student
is expected to:

(A) demonstrate awareness of print concepts and direc-

(B) Beginning. The beginning level is characterized by
speech emergence (expressive language) using one word or two-to-
three-word phrases. Students at this level require highly scaffolded in-
struction and linguistic support. Students at this level begin to consis-

tionality of reading as left to right and top to bottom;

(B) decode words using the relationships between
sounds and letters and identify syllable patterns, cognates, affixes,
roots, or base words;

(C) use high-frequency words, contextual factors, and
word analysis such as Greek and Latin prefixes, suffixes, and roots and
cognates to comprehend content-area vocabulary in text;

(D) use context to construct the meaning of figurative

tently use present tense verbs and repeat keywords and familiar phrases
when engaging in formal and informal interactions.

(C) Intermediate. The intermediate level is charac-
terized by the ability to use receptive and expressive language with
demonstrated literal comprehension. Students at this level need mod-
erately scaffolded instruction and linguistic support. Additional visual
and linguistic support is needed to understand unfamiliar or abstract
concepts such as figurative language, humor, and cultural or societal
references. Students at this level begin to consistently use short

language such as idiomatic expressions, descriptive language, and

phrases and simple sentences or ask short questions to demonstrate

words with multiple meanings to comprehend a variety of text;

(E) use pre-reading strategies, including previewing the
text features, connecting to prior knowledge, organizing ideas, and

comprehension during formal and informal interactions.

(D) High intermediate. Students at the high intermedi-
ate level begin to consistently use a variety of sentence types, express

making predictions to develop comprehension;

(F) derive meaning from and demonstrate comprehen-
sion of content-area texts using visual, contextual, and linguistic sup-

ports;

(G) demonstrate reading comprehension of con-
tent-area texts by retelling, paraphrasing, summarizing, and responding

to questions; and
(H) read with fluency and prosody and demonstrate

opinions, share thoughts, and ask for clarification. Students at this level
have an increased level of literal and abstract comprehension. Students
may need minimal scaffolded instruction and linguistic support to en-
gage in formal and informal classroom interactions.

(E) Advanced. The advanced level is characterized by
the ability of students to engage in formal and informal classroom inter-
actions with little to no linguistic support. Students at this level engage
in discourse using content-area vocabulary and a variety of grammati-
cal structures with increasing accuracy.

comprehension of content-area text.

(4) Student expectations--writing. The EB student writes

(2) The Grades 4-12 proficiency level descriptors are de-
scribed in the figure provided in this paragraph.

using a variety of language structures with increasing accuracy to ef-

Figure: 19 TAC §120.21(e)(2)

fectively address a variety of purposes (formal and informal) and au-
diences in all content areas. The EB student may be at the pre-pro-
duction, beginning, intermediate, high intermediate, or advanced pro-
ficiency levels of English language acquisition in writing. The student
is expected to:

(A) apply relationships between sounds and letters of
the English language to represent sounds when writing;

(B) write text following conventional spelling patterns

and rules;

(C) write using a combination of high-frequency words
and content-area vocabulary;

(D) write content-area texts using a variety of sentence
lengths and types and transition words;

(E) write content-area specific text using conventions
such as capitalization, punctuation, and abbreviations and grammatical
structures such as subject-verb agreement, verb tense, possessive case,
and contractions; and

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403214

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497
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CHAPTER 127. TEXAS ESSENTIAL
KNOWLEDGE AND SKILLS FOR CAREER
DEVELOPMENT AND CAREER AND
TECHNICAL EDUCATION
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SUBCHAPTER 1J.
TOURISM
19 TAC §127.482

The State Board of Education (SBOE) proposes an amendment
to §127.482, concerning Texas Essential Knowledge and Skills
for career development and career and technical education. The
proposed amendment would make technical adjustments to pre-
requisites to align with the recently revised career and technical
education (CTE) programs of study.

BACKGROUND INFORMATION AND JUSTIFICATION: The
federal Strengthening Career and Technical Education for the
21st Century Act, commonly referred to as Perkins V, requires
states that receive federal CTE funds to align CTE programs of
study to high-wage, in-demand, and high-skill occupations. In
fall 2023, the Texas Education Agency (TEA) engaged members
of the workforce, secondary education, and higher education to
advise on the development and refresh of programs of study,
which include coherent course sequences, industry-based
certifications, and work-based learning opportunities to ensure
students are prepared for high-wage, in-demand, and high-skill
careers in Texas.

HOSPITALITY AND

The proposed amendment would align language related to pre-
requisites to ensure alignment with the refreshed programs of
study.

The SBOE approved the proposed amendment for first reading
and filing authorization at its June 28, 2024 meeting.

FISCAL IMPACT: Monica Martinez, associate commissioner for
standards and programs, has determined that there are no ad-
ditional costs to state or local government, including school dis-
tricts and open-enroliment charter schools, required to comply
with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas
Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would expand and limit existing regulations
by adjusting the options for prerequisites and corequisites for
some courses.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or

decrease in fees paid to the agency; would not create a new
regulation; would not repeal an existing regulation; would not
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be to better align language related to prereg-
uisites with the refreshed CTE programs of study and eliminate
confusion. There is no anticipated economic cost to persons who
are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data or reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins August 2, 2024, and ends at 5:00 p.m. on Septem-
ber 3, 2024. The SBOE will take registered oral and written com-
ments on the proposal at the appropriate committee meeting in
September 2024 in accordance with the SBOE board operating
policies and procedures. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 14
calendar days after notice of the proposal has been published in
the Texas Register on August 2, 2024.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §7.102(c)(4), which requires the
State Board of Education (SBOE) to establish curriculum and
graduation requirements; TEC, §28.002(a), which identifies the
subjects of the required curriculum; and TEC, §28.002(c), re-
quires the SBOE to identify by rule the essential knowledge and
skills of each subject in the required curriculum that all students
should be able to demonstrate and that will be used in evaluating
instructional materials and addressed on the state assessment
instruments.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §7.102(c)(4) and §28.002(a) and
(c).
§127.482.  Food Science (One Credit), Adopted 2021.

(a) (No change.)

(b) General requirements. This course is recommended for
students in Grades 11 and 12. Prerequisites: one credit in biology, one
credit in chemistry, and at least one credit in a Level 2 or higher course
from the hospitality and tourism or agriculture, food, and natural re-
sources career clusters [eluster]. Recommended prerequisite: Princi-
ples of Hospitality and Tourism. This course satisfies a high school
science graduation requirement. Students shall be awarded one credit
for successful completion of this course.

(c) - (d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.
TRD-202403217
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Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 130. TEXAS ESSENTIAL
KNOWLEDGE AND SKILLS FOR CAREER
AND TECHNICAL EDUCATION

The State Board of Education (SBOE) proposes amendments
to §§130.30, 130.136, 130.137, 130.138, 130.143, 130.144,
130.445, and 130.446, concerning Texas Essential Knowledge
and Skills for career and technical education. The proposed
amendments would make technical adjustments to course titles,
prerequisites, and corequisites to align with the recently revised
career and technical education (CTE) programs of study.

BACKGROUND INFORMATION AND JUSTIFICATION: The
federal Strengthening Career and Technical Education for the
21st Century Act, commonly referred to as Perkins V, requires
states that receive federal CTE funds to align CTE programs of
study to high-wage, in-demand, and high-skill occupations. In
fall 2023, the Texas Education Agency (TEA) engaged members
of the workforce, secondary education, and higher education to
advise on the development and refresh of programs of study,
which include coherent course sequences, industry-based
certifications, and work-based learning opportunities, to ensure
students are prepared for high-wage, in-demand, and high-skill
careers in Texas.

The proposed amendments would align existing CTE course ti-
tles and language related to prerequisites and corequisites to
ensure alignment with the refreshed programs of study.

The SBOE approved the proposed amendments for first reading
and filing authorization at its June 28, 2024 meeting.

FISCAL IMPACT: Monica Martinez, associate commissioner for
standards and programs, has determined that there are no ad-
ditional costs to state or local government, including school dis-
tricts and open-enrollment charter schools, required to comply
with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas
Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking

would be in effect, it would expand and limit existing regulations
by adjusting the options for prerequisites and corequisites for
some courses.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new
regulation; would not repeal an existing regulation; would not
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be to better align existing course titles and
language related to prerequisites and corequisites with the re-
freshed CTE programs of study. It would also ensure students
have access to appropriate corequisite courses, update titles to
be accurate and consistent with courses in other programs of
study, and eliminate confusion. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posal.

DATA AND REPORTING IMPACT: The proposal would have no
data or reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins August 2, 2024, and ends at 5:00 p.m. on Septem-
ber 3, 2024. The SBOE will take registered oral and written com-
ments on the proposal at the appropriate committee meeting in
September 2024 in accordance with the SBOE board operating
policies and procedures. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 14
calendar days after notice of the proposal has been published in
the Texas Register on August 2, 2024.

SUBCHAPTER A. AGRICULTURE, FOOD,
AND NATURAL RESOURCES
19 TAC §130.30

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §7.102(c)(4), which requires the
State Board of Education (SBOE) to establish curriculum and
graduation requirements; TEC, §28.002(a), which identifies the
subjects of the required curriculum; and TEC, §28.002(c), re-
quires the SBOE to identify by rule the essential knowledge and
skills of each subject in the required curriculum that all students
should be able to demonstrate and that will be used in evaluating
instructional materials and addressed on the state assessment
instruments.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §7.102(c)(4) and §28.002(a) and
().

$130.30. Agricultural Laboratory and Field Experience (One
Credit), Adopted 2015.

PROPOSED RULES
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(a) General requirements. This course is recommended for
students in Grades 11 and 12 as a corequisite course for students partici-
pating in a coherent sequence of career and technical education courses
in the Agriculture, Food, and Natural Resources or Energy career clus-
ters [Career Cluster|. This course provides an enhancement opportu-
nity for students to develop the additional skills necessary to pursue
industry certification.

(1) Recommended prerequisite: a minimum of one credit
from a course [the eourses] in the Agriculture, Food, and Natural Re-
sources or Energy career clusters [Career Cluster].

(2) Corequisite: this [any eourse in the Agrieulture; Food;
ture; Food; and Natural Resourees: This] course must be taken concur-
rently with a corequisite course from the Agriculture, Food, and Nat-
ural Resources or Energy career clusters [Career Cluster] and may not
be taken as a stand-alone course. The following courses are permitted
as corequisites:

(A) Agribusiness Management and Marketing;

(B) Livestock Production;

(C) Veterinary Medical Applications;
(D) Food Technology and Safety;

(E) Food Processing;

(F) Wildlife, Fisheries, and Ecology Management;

(G) Forestry and Woodland Ecosystems;

(H) Range Ecology and Management;
(I) _Floral Design;

(J) Horticultural Science;

(K) Greenhouse Operation and Production;

(L) Agricultural Mechanics and Metal Technologies;

(M) Agricultural Structures Design and Fabrication;

(N) Agricultural Equipment Design and Fabrication;

(O) Agricultural Power Systems;

(P) Oil and Gas Production I;

(Q) il and Gas Production II;

(R) Energy and Natural Resource Technology; and

(S) Advanced Energy and Natural Resource Technol-

ogy.

(3) Districts are encouraged to offer this lab in a consecu-
tive block with the corequisite course to allow students sufficient time
to master the content of both courses. Students shall be awarded one
credit for successful completion of this course.

(b) - (¢) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 22, 2024.
TRD-202403218

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497
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SUBCHAPTER D. BUSINESS MANAGEMENT
AND ADMINISTRATION

19 TAC §§130.136 - 130.138, 130.143, 130.144

STATUTORY AUTHORITY. The amendments are proposed un-
der Texas Education Code (TEC), §7.102(c)(4), which requires
the State Board of Education (SBOE) to establish curriculum and
graduation requirements; TEC, §28.002(a), which identifies the
subjects of the required curriculum; and TEC, §28.002(c), re-
quires the SBOE to identify by rule the essential knowledge and
skills of each subject in the required curriculum that all students
should be able to demonstrate and that will be used in evaluating
instructional materials and addressed on the state assessment
instruments.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §7.102(c)(4) and §28.002(a) and

(c)-
§130.136. Foundations of Business Communication and Technolo-
gies [Business Information Management I] (One Credit), Adopted
2015.
(a) (No change.)
(b) Introduction.
(1)-(2) (No change.)

(3) In Foundations of Business Communication and Tech-
nologies [Business Information Management 1], students implement
personal and interpersonal skills to strengthen individual performance
in the workplace and in society and make a successful transition to
the workforce and postsecondary education. Students apply technical
skills to address business applications of emerging technologies, create
word-processing documents, develop a spreadsheet, formulate a data-
base, and make an electronic presentation using appropriate software.

(4) - (5) (No change.)
(¢) (No change.)

$130.137.  Business Communication and Technologies [Business fn-
formation Management 1] (One Credit), Adopted 2015.

(a) General requirements. This course is recommended for
students in Grades 10-12. Prerequisite: Foundations of Business
Communication and Technologies [Business Information Manage-
ment 1]. Recommended Prerequisite: Touch System Data Entry.
Recommended corequisite: Business Lab. Students shall be awarded
one credit for successful completion of this course.

(b) Introduction.
(1)-(2) (No change.)

(3) In Business Communication and Technologies
[Business Information Management H], students implement personal
and interpersonal skills to strengthen individual performance in the
workplace and in society and make a successful transition to the
workforce or postsecondary education. Students apply technical skills
to address business applications of emerging technologies, create com-
plex word-processing documents, develop sophisticated spreadsheets

49 TexReg 5628 August 2, 2024 Texas Register



using charts and graphs, and make an electronic presentation using
appropriate multimedia software.

(4) - (5) (No change.)
(¢) (No change.)

§130.138.  Business Lab (One Credit), Adopted 2015.

(a) General requirements. This course is recommended for
students in Grades 9-12 as a corequisite course for students participat-
ing in a coherent sequence of career and technical education courses
in the Business Management and Administration Career Cluster. This
course provides an enhancement opportunity for students to develop
the additional skills necessary to pursue industry certification. Coreq-
uisite: any course in the Business Management and Administration
Career Cluster. Recommended corequisite: Foundations of Business
Communication and Technologies or Business Communication and
Technologies [Business Information Management 1 or Business In-
formation Management H]. This course must be taken concurrently
with a corequisite course from the Business Management and Admin-
istration Career Cluster and may not be taken as a stand-alone course.
Districts are encouraged to offer this lab in a consecutive block with
the corequisite course to allow students sufficient time to master the
content of both courses. Students shall be awarded one credit for
successful completion of this course.

(b) Introduction.

(1)-(2) (No change.)

(3) Business Lab is designed to provide students an op-
portunity to further enhance skills of previously studied knowledge
and skills and may be used as an extension of Foundations of Busi-
ness Communication and Technologies or Business Communication
and Technologies [Business Information Management I or Business In-
formation Management H|; it is a recommended corequisite coursel[;]
and may not be offered as a stand-alone course. Students implement
personal and interpersonal skills to strengthen individual performance
in the workplace and in society and to make a successful transition
to the workforce or postsecondary education. Students apply techni-
cal skills to address business applications of emerging technologies.
Students develop a foundation in the economic [ecenemieal], finan-
cial, technological, international, social, and ethical aspects of business
to become competent consumers, employees, and entrepreneurs. Stu-
dents enhance reading, writing, computing, communication, and rea-
soning skills and apply them to the business environment. Students
incorporate a broad base of knowledge that includes the legal, man-
agerial, marketing, financial, ethical, and international dimensions of
business to make appropriate business decisions.

(4) - (5) (No change.)
(¢) (No change.)

§130.143.  Practicum in Business Management (Two Credits),
Adopted 2015.

(a) General requirements. This course is recommended for
students in Grades 11 and 12. Recommended prerequisites: Touch
System Data Entry and Business Management or Business Communi-
cation and Technologies [Business Information Management H]. Stu-
dents shall be awarded two credits for successful completion of this
course. A student may repeat this course once for credit provided that
the student is experiencing different aspects of the industry and demon-
strating proficiency in additional and more advanced knowledge and
skills.

(b) - (¢) (No change.)

§130.144. Extended Practicum in Business Management (One
Credit), Adopted 2015.

(a) General requirements. This course is recommended for
students in Grades 11 and 12. The practicum course is a paid or un-
paid capstone experience for students participating in a coherent se-
quence of career and technical education courses in the Business Man-
agement and Administration Career Cluster. Recommended prerequi-
sites: Touch System Data Entry and Business Management or Business
Communication and Technologies [Business Information Management
H]. Corequisite: Practicum in Business Management. This course must
be taken concurrently with Practicum in Business Management and
may not be taken as a stand-alone course. Students shall be awarded
one credit for successful completion of this course. A student may re-
peat this course once for credit provided that the student is experiencing
different aspects of the industry and demonstrating proficiency in ad-
ditional and more advanced knowledge and skills.

(b) - (¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403219

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER P. TRANSPORTATION,
DISTRIBUTION, AND LOGISTICS
19 TAC §130.445, §130.446

STATUTORY AUTHORITY. The amendments are proposed un-
der Texas Education Code (TEC), §7.102(c)(4), which requires
the State Board of Education (SBOE) to establish curriculum and
graduation requirements; TEC, §28.002(a), which identifies the
subjects of the required curriculum; and TEC, §28.002(c), re-
quires the SBOE to identify by rule the essential knowledge and
skills of each subject in the required curriculum that all students
should be able to demonstrate and that will be used in evaluating
instructional materials and addressed on the state assessment
instruments.

CROSS REFERENCE TO STATUTE. The amendments imple-
ments Texas Education Code, §7.102(c)(4) and §28.002(a) and
(c).

$130.445.  Introduction to Small Engine Technology [1] (One Credit),
Adopted 2015.

(a) (No change.)
(b) Introduction.
(1)-(2) (No change.)

(3) Introduction to Small Engine Technology [1] includes
knowledge of the function and maintenance of the systems and com-
ponents of all types of small engines such as outdoor power equip-
ment, motorcycles, generators, and irrigation engines. This course is
designed to provide training for employment in the small engine tech-
nology industry. Instruction includes the repair and service of cooling,
air, fuel, lubricating, electrical, ignition, and mechanical systems. In
addition, the student will receive instruction in safety, academic, and
leadership skills as well as career opportunities.

PROPOSED RULES
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(4) - (5) (No change.)
(¢) (No change.)

$§130.446. Small Engine Technology [H] (Two Credits), Adopted
2015.

(a) General requirements. This course is recommended for
students in Grades 10-12. Prerequisite: Introduction to Small Engine
Technology [¥]. Students shall be awarded two credits for successful
completion of this course.

(b) Introduction.

(1)-(2) (No change.)

(3) Small Engine Technology [H] includes advanced
knowledge of the function, diagnosis, and service of the systems
and components of all types of small engines such as outdoor power
equipment, motorcycles, generators, and irrigation engines. This
course is designed to provide hands-on and practical application for
employment in the small engine technology industry. Instruction
includes the repair and service of cooling, air, fuel, lubricating, elec-
trical, ignition, and mechanical systems and small engine overhauls.
In addition, students will receive instruction in safety, academic, and
leadership skills as well as career opportunities.

(4 - (5 (No change.)

(¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403220

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-1497
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TITLE 22. EXAMINING BOARDS

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 463. APPLICATIONS AND
EXAMINATIONS

SUBCHAPTER D. SPECIALTY CERTIFICA-
TIONS

22 TAC §463.25

The Texas Behavioral Health Executive Council on behalf of the
Texas State Board of Examiners of Psychologists proposes the
repeal of §463.25, relating to Health Service Psychologist Spe-
cialty Certification.

OVERVIEW AND EXPLANATION OF THE PROPOSED RULE.
This rule is proposed to be repealed, as the addition of a Health
Service Psychologist Specialty Certification onto a psycholo-
gist's license no longer provides a meaningful public benefit
necessitating regulation by the Council.

FISCAL NOTE. Darrel D. Spinks, Executive Director of the Ex-
ecutive Council, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

PUBLIC BENEFIT. Mr. Spinks has determined for the first five-
year period the proposed repeal is in effect there will be a ben-
efit to licensees, applicants, and the general public because the
proposed repeal will provide greater clarity and consistency in
the Executive Council's rules. Mr. Spinks has also determined
that for each year of the first five years the repeal is in effect, the
public benefit anticipated as a result of enforcing the repeal will
be to help the Executive Council protect the public.

PROBABLE ECONOMIC COSTS. Mr. Spinks has determined
for the first five-year period the proposed repeal is in effect, there
will be no additional economic costs to persons required to com-
ply with this repeal.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. Mr. Spinks has determined for
the first five-year period the proposed repeal is in effect, there will
be no adverse effect on small businesses, micro-businesses, or
rural communities.

REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MI-
CRO-BUSINESSES AND RURAL COMMUNITIES. Mr. Spinks
has determined that the proposed repeal will have no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. Thus, the Executive Council is not required to
prepare a regulatory flexibility analysis pursuant to §2006.002 of
the Tex. Gov't Code.

LOCAL EMPLOYMENT IMPACT STATEMENT. Mr. Spinks has
determined that the proposed repeal will have no impact on local
employment or a local economy. Thus, the Executive Council is
not required to prepare a local employment impact statement
pursuant to §2001.022 of the Tex. Gov't Code.

REQUIREMENT FOR RULES INCREASING COSTS TO REG-
ULATED PERSONS. The proposed repeal does not impose any
new or additional costs to regulated persons, state agencies,
special districts, or local governments; therefore, pursuant to
§2001.0045 of the Tex. Gov't Code, no repeal or amendment
of another rule is required to offset any increased costs. Ad-
ditionally, no repeal or amendment of another rule is required
because the proposed repeal is necessary to protect the health,
safety, and welfare of the residents of this state and because
regulatory costs imposed by the Executive Council on licensees
is not expected to increase.

GOVERNMENT GROWTH IMPACT STATEMENT. For the first
five-year period the proposed repeal is in effect, the Executive
Council estimates that the proposed repeal will have no effect
on government growth. The proposed repeal does not create
or eliminate a government program; it does not require the cre-
ation or elimination of employee positions; it does not require the
increase or decrease in future legislative appropriations to the
agency; it does not require an increase or decrease in fees paid
to this agency; it does not create a new regulation; it does not
expand an existing regulation; it does not increase or decrease
the number of individuals subject to the rule's applicability; and
it does not positively or adversely affect the state's economy.
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TAKINGS IMPACT ASSESSMENT. Mr. Spinks has determined
that there are no private real property interests affected by the
proposed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the pro-
posed repeal may be submitted to Brenda Skiff, Executive As-
sistant, Texas Behavioral Health Executive Council, George H.
W. Bush State Office Building, 1801 Congress Ave., Ste. 7.300,
Austin, Texas 78701, or via https://www.bhec.texas.gov/pro-
posed-rule-changes-and-the-rulemaking-process/. The dead-
line for receipt of comments is 5:00 p.m., Central Time, on
September 1, 2024, which is at least 30 days from the date of
publication in the Texas Register.

STATUTORY AUTHORITY. The repeal is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 507, which provides the
Texas Behavioral Health Executive Council with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this repeal to the Executive
Council. The repeal is specifically authorized by §501.1515 of
the Tex. Occ. Code which states the Board shall propose to the
Executive Council rules regarding the qualifications necessary
to obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chapter
or rules adopted under this chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 501 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
§463.25.  Health Service Psychologist Specialty Certification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.
TRD-202403152

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706
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PART 34. TEXAS STATE BOARD OF
SOCIAL WORKER EXAMINERS

CHAPTER 781. SOCIAL WORKER
LICENSURE

SUBCHAPTER B. RULES OF PRACTICE
22 TAC §781.302

The Texas Behavioral Health Executive Council on behalf of
the Texas State Board of Social Worker Examiners proposes
amendments to §781.302, relating to The Practice of Social
Work.

Overview and Explanation of the Proposed Rule. The proposed
amendments are intended to clarify under what supervision
an LMSW may practice clinical social work. The amendments
would also remove restrictions on the locations an LBSW or
LMSW may practice from, while preserving restrictions on
LBSWs and LMSWs authorization to practice independently.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not

PROPOSED RULES
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required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted by mail to Brenda Skiff, Executive
Assistant, Texas Behavioral Health Executive Council, 1801
Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Texas
State Board of Social Worker Examiners previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §505.2015 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license

holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
§781.302.  The Practice of Social Work.

(a) Practice of Baccalaureate Social Work--Applying social
work theory, knowledge, methods, ethics and the professional use of
self to restore or enhance social, psychosocial, or bio-psychosocial
functioning of individuals, couples, families, groups, organizations
and communities. Baccalaureate Social Work is generalist practice
and may include interviewing, assessment, planning, intervention,
evaluation, case management, mediation, counseling, supportive
counseling, direct practice, information and referral, problem solving,
supervision, consultation, education, advocacy, community organi-
zation, and policy and program development, implementation, and
administration. An LBSW may only practice social work in an agency
employment setting or under contract with an agency, unless under a
non-clinical supervision plan per §781.402(d)(1) of this title.

(b) Practice of Independent Non-Clinical Baccalaureate So-
cial Work--An LBSW recognized for independent practice, known as
LBSW-IPR, may provide any non-clinical baccalaureate social work
services in either an employment or an independent practice setting.
An LBSW-IPR may work under contract, bill directly for services, and
bill third parties for reimbursements for services. An LBSW-IPR must
restrict his or her independent practice to providing non-clinical social
work services.

(c) Practice of Master's Social Work--Applying social work
theory, knowledge, methods and ethics and the professional use of
self to restore or enhance social, psychosocial, or bio-psychosocial
functioning of individuals, couples, families, groups, organizations and
communities. [ An EMSW may practice clinical soecial work in an
agency employment setting under elinical supervision; under a supervi-
sion plan; or under contraet with an ageney when under a elinical super-
vision plan:] Master's Social Work practice may include applying spe-
cialized knowledge and advanced practice skills in assessment, treat-
ment, planning, implementation and evaluation, case management, me-
diation, counseling, supportive counseling, direct practice, informa-
tion and referral, supervision, consultation, education, research, ad-
vocacy, community organization and developing, implementing and
administering policies, programs and activities. An LMSW may en-
gage in Baccalaureate Social Work practice. An LMSW may only
practice social work in an agency employment setting or under con-
tract with an agency, unless under a non-clinical supervision plan per
§781.402(d)(1) of this title. An LMSW may practice clinical social
work, as defined by subsection (f) of this section, in an agency em-
ployment setting or under contract with an agency if under clinical su-
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pervision per §781.404(a)(2) of this title or under a clinical supervision
plan per §781.404(a)(3) of this title.

(d) Advanced Non-Clinical Practice of LMSWs--An LMSW
recognized as an Advanced Practitioner (LMSW-AP) may provide any
non-clinical social work services in either an employment or an inde-
pendent practice setting. An LMSW-AP may work under contract, bill
directly for services, and bill third parties for reimbursements for ser-
vices. An LMSW-AP must restrict his or her practice to providing
non-clinical social work services.

(e) Independent Practice for LMSWs--An LMSW recognized
for independent practice may provide any non-clinical social work ser-
vices in either an employment or an independent practice setting. This
licensee is designated as LMSW-IPR. An LMSW-IPR may work under
contract, bill directly for services, and bill third parties for reimburse-
ments for services. An LMSW-IPR must restrict his or her independent
practice to providing non-clinical social work services.

(f) Practice of Clinical Social Work--The practice of social
work that requires applying social work theory, knowledge, methods,
ethics, and the professional use of self to restore or enhance social,
psychosocial, or bio-psychosocial functioning of individuals, couples,
families, groups, and/or persons who are adversely affected by social
or psychosocial stress or health impairment. The practice of clinical
social work requires applying specialized clinical knowledge and ad-
vanced clinical skills in assessment, diagnosis, and treatment of mental,
emotional, and behavioral disorders, conditions and addictions, includ-
ing severe mental illness and serious emotional disturbances in adults,
adolescents, and children. The clinical social worker may engage in
Baccalaureate Social Work practice and Master's Social Work practice.
Clinical treatment methods may include but are not limited to provid-
ing individual, marital, couple, family, and group therapy, mediation,
counseling, supportive counseling, direct practice, and psychotherapy.
Clinical social workers are qualified and authorized to use the Diag-
nostic and Statistical Manual of Mental Disorders (DSM), the Interna-
tional Classification of Diseases (ICD), Current Procedural Terminol-
ogy (CPT) Codes, and other diagnostic classification systems in assess-
ment, diagnosis, treatment and other practice activities. An LCSW may
provide any clinical or non-clinical social work service or supervision
in either an employment or independent practice setting. An LCSW
may work under contract, bill directly for services, and bill third par-
ties for service reimbursements.

(g) A licensee who is not recognized for independent practice
and [er] who is not under a non-clinical supervision plan must not en-
gage in any independent practice that falls within the definition of social
work practice in §781.102 of this title (relating to Definitions) [witheut
being licensed and recognized by the Couneil], unless the person is li-
censed in another profession and acting solely within the scope of that
license. Ifthe person is practicing professionally under another license,
the person may not use the titles [“licensed elinical social worker,"]
"licensed master social worker," "licensed social worker," or "licensed
baccalaureate social worker," or any other title or initials that imply
social work licensure. [unless one helds the appropriate license or in-

] | . ition.|

fh)y An LEBSW or LMSW whe is net recognized for indepen-
dent practice may not provide direct social work serviees to clients from
a location that she or he ewns or leases and that is not oewned or leased
or the use of electronic media to provide serviees in an emergeney-}

(h) [®] An LBSW or LMSW who is not recognized for in-
dependent practice may [practice for remuneration in a direet
ment or ageney setting but may net work independently;] bill directly

to patients or bill directly to third party payers if, unless the LBSW or
LMSW is under a formal supervision plan.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403153

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

¢ ¢ ¢

PART 35. TEXAS STATE BOARD OF
EXAMINERS OF MARRIAGE AND
FAMILY THERAPISTS

CHAPTER 801. LICENSURE AND
REGULATION OF MARRIAGE AND
FAMILY THERAPISTS

SUBCHAPTER C. APPLICATIONS AND
LICENSING

22 TAC §801.114

The Texas Behavioral Health Executive Council on behalf of the
Texas State Board of Examiners of Marriage and Family Thera-
pists proposes amendments to §801.114, relating to Academic
Course Content.

Overview and Explanation of the Proposed Rule. The proposed
amendments are intended to align the Council's licensing rules
better with Chapter 502 of the Occupations Code. Following re-
view of its rules as part of its quadrennial rule-review process,
the Council has determined statute does not support issuing a
license to an applicant with a deficiency in their pre-graduate in-
ternship and allowing that deficiency to be cured under licensed
supervised experience.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss orincrease in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be

PROPOSED RULES

August 2, 2024 49 TexReg 5633



no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this

State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §502.1515 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 502 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council also proposes this rule under the
authority found in §2001.004 of the Tex. Gov't Code which re-
quires state agencies to adopt rules of practice stating the na-
ture and requirements of all available formal and informal proce-
dures.

No other code, articles or statutes are affected by this section.
$801.114.  Academic Course Content.

(a) An applicant who holds a graduate degree in a mental
health-related field must have course work in each of the following
areas:

(1) theoretical foundations of marriage and family therapy-
-three semester hours;

(2) assessment and treatment in marriage and family ther-
apy--12 semester hours;

(3) human development, gender, multicultural issues and
family studies--six semester hours;

(4) psychopathology--three semester hours;
(5) professional ethics--three semester hours;

(6) applied professional research--three semester hours;
and

(7) supervised clinical internship--12 months or nine
semester hours.

(b) An applicant who begins a graduate degree program in
marriage and family therapy or a mental health-related field on or after
August 1,2017, must complete course work and the minimum required
semester hours in each of the following areas (the earliest class reported
on one of an applicant's official transcripts denotes the start of a pro-
gram):

49 TexReg 5634 August 2, 2024 Texas Register


https://www.bhec.texas.gov/proposed-rule-changes-and-the

(1) theoretical knowledge and foundations of marriage and
family therapy--three semester hours--including the historical devel-
opment, theoretical and empirical foundations, and contemporary con-
ceptual directions of the field of marriage and family therapy;

(2) assessment and treatment in marriage and family ther-
apy--12 semester hours--including but is not limited to treatment ap-
proaches specifically designed for use with a wide range of diverse cou-
ples, families, and children, including sex therapy, same sex couples,
young children, adolescents, interfaith couples, crisis intervention, and
elderly;

(3) human development, gender, multicultural issues and
family studies--six semester hours;

(4) psychopathology--three semester hours--including tra-
ditional psycho-diagnostic categories including knowledge and use of
the Diagnostic and Statistical Manual of Mental Disorders;

(5) professional ethics--three semester hours--including
professional identity of the marriage, couple, and family therapist,
including professional socialization, scope of practice, professional
organizations, licensure and certification; and ethical issues related to
the profession of marriage, couple, and family therapy as well as the
practice of individual therapy;

(6) applied professional research--three semester hours--
including research evidence related to MFT, becoming an informed
consumer of research, and research and evaluation methods;

(7) treatment of addictions and management of crisis situ-
ations--no minimum requirements;

(8) supervised clinical internship--12 months or nine
semester hours. During the supervised clinical internship, the appli-
cant must have 300 hours of experience, of which:

(A) at least 150 hours must be direct client contact
hours; and

(B) of the 150 direct client contact hours, at least 75
hours must be direct client contact with couples and families.

(c) The remaining courses needed to meet the 45 or 60 grad-
uate semester hour requirement must be marriage and family therapy
or related course work in areas directly supporting the development of
an applicant's professional marriage and family, individual, or group
therapy skills.

) Staff may issue an EMET Associate license to an apph-
cant who has a deficiency in pre-graduate internship meonths; semester
heurs; or elock hours required by subsection (a)}(7) or (b)}(8) of this see-
tion; but must require the applicant to complete the deficient months;
semester hours; or clock hours in addition to the post-graduate; licensed

e fo . rical B . Reaui and Condi
tions) before awarding an EMET license to that applicant}
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403154

Darrel D. Spinks

Executive Order

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: September 1, 2024

For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §801.115

The Texas Behavioral Health Executive Council on behalf of the
Texas State Board of Examiners of Marriage and Family Thera-
pists proposes the repeal of §801.115, relating to Academic Re-
quirements and Supervised Clinical Internship Equivalency for
Applicants Currently Licensed as an LMFT in Another Jurisdic-
tion.

Overview and Explanation of the Proposed Rule. This rule is pro-
posed to be repealed, so that the Council's licensing rules better
align with Chapter 502 of the Occupations Code. Following re-
view of its rules as part of its quadrennial rule-review process,
the Council has determined statute does not support consider-
ing out-of-state applicants to have met Texas academic licensing
requirements based solely on holding a license in another juris-
diction.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Council, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed repeal will provide greater clarity and consistency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the repeal is in effect, the pub-
lic benefit anticipated as a result of enforcing the repeal will be
to help the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
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ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; it does not require the creation or elim-
ination of employee positions; it does not require the increase
or decrease in future legislative appropriations to the agency;
it does not require an increase or decrease in fees paid to this
agency; it does not create a new regulation; it does not expand
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and it does
not positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, George H. W.
Bush State Office Building, 1801 Congress Ave., Ste. 7.300,
Austin, Texas 78701, or via https://www.bhec.texas.gov/pro-
posed-rule-changes-and-the-rulemaking-process/. The dead-
line for receipt of comments is 5:00 p.m., Central Time, on
September 1, 2024, which is at least 30 days from the date of
publication in the Texas Register.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §502.1515 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-

plied with Chapters 501 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$801.115.  Academic Requirements and Supervised Clinical Intern-
ship Equivalency for Applicants Currently Licensed as an LMFT in
Another Jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403155

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: September 1, 2024

For further information, please call: (512) 305-7706

¢ ¢ ¢

22 TAC §801.142

The Texas Behavioral Health Executive Council on behalf of the
Texas State Board of Examiners of Marriage and Family Thera-
pists proposes amendments to §801.142, relating to Supervised
Clinical Experience Requirements and Conditions.

Overview and Explanation of the Proposed Rule. The proposed
amendments are intended to change the amount of supervision
hours provided by telephone that may be counted toward licen-
sure. The proposed amendments are also meant to align the
Council's licensing rules better with Chapter 502 of the Occu-
pations Code. Following review of its rules as part of its qua-
drennial rule-review process, the Council has determined statute
does not support allowing excess graduate internship hours to be
counted toward licensed supervised experience requirements.
The Council proposed grandfathering this rule change for can-
didates already enrolled in a degree program as of September
1, 2025. The Council also determined statute does not sup-
port considering out-of-state applicants to have met Texas su-
pervised experience requirements based solely on holding a li-
cense in another jurisdiction and proposed repeal of this section.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.
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Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-

havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §502.1515 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 502 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council also proposes this rule under the
authority found in §2001.004 of the Tex. Gov't Code which re-
quires state agencies to adopt rules of practice stating the na-
ture and requirements of all available formal and informal proce-
dures.

No other code, articles or statutes are affected by this section.

$801.142.  Supervised Clinical Experience Requirements and Condi-
tions.

An applicant for LMFT must complete supervised clinical experience
acceptable to the council.

(1) The LMFT Associate must have completed a minimum
of two years of work experience in marriage and family therapy, which
includes a minimum of 3,000 hours of supervised clinical practice. The
required 3,000 hours must include at least 1,500 hours providing direct
clinical services, of which:

viees; of which:}
(A) [&] no more than 750 hours may be provided via
technology-assisted services (as approved by the supervisor); and

(B) [@1H)] at least 500 hours must be providing direct
clinical services to couples or families.

[B) of the 200 hours of council-approved supervision;
as defined in §801.2 of this title (relating to Definitions), of which:]
i) at least 100 hours must be individual supervi-
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(2) The remaining required hours, not covered by subsec-
tion (1) above, may come from related experiences, including work-
shops, public relations, writing case notes, consulting with referral
sources, etc.

(3) An LMFT Associate must obtain a minimum of 200
hours of supervision by an LMFT-S during the required 3,000 hours,
and at least 100 of these hours must be individual supervision.

(A) An LMFT Associate, when providing services,
must receive a minimum of one hour of supervision every week,
except for good cause shown.

(B) Supervision may be provided in person or by live
video or, if the supervisor determines that in-person or live video su-
pervision is not accessible, by telephone.

(C) An LMFT Associate may apply up to 100 graduate
internship supervision hours toward the required 200 hours of supervi-
sion required for licensure as an LMFT.

receive a minimum of one hour of supervision every week; exeept for
good cause shown-}

(4) Foran LMFT applicant who begins the graduate degree
program used for their license application before September 1, 2025,
staff [Staff] may count graduate internship hours exceeding the require-
ments set in §801.114(b)(8) of this title [(relating to Academiec Course
Content)] toward the minimum requirement of at least 3,000 hours of
supervised clinical practice under the following conditions.

(A) Nomore than 500 excess graduate internship hours,
of which no more than 250 hours may be direct clinical services to
couples or families, completed under a Commission on Accreditation
for Marriage and Family Therapy Education (COAMFTE) accredited
graduate program may be counted toward the minimum requirement of
at least 3,000 hours of supervised clinical practice.

(B) No more than 400 excess graduate internship hours,
of which no more than 200 hours may be direct clinical services to cou-
ples or families, completed under a non-COAMFTE-accredited grad-
uate program may be counted toward the minimum requirement of at
least 3,000 hours of supervised clinical practice.

HE) Neo mere than 100 excess graduate internship su-

(5) AnLMFT Associate may practice marriage and family
therapy in any setting under supervision, such as a private practice,
public or private agencies, hospitals, etc.

(6) During the post-graduate, supervised clinical experi-
ence, both the supervisor and the LMFT Associate may have disci-
plinary actions taken against their licenses for violations of the Act,
the Council Act, or council rules.

(7) Within 30 days of the initiation of supervision, an
LMFT Associate must submit to the council a Supervisory Agreement
Form for each council approved supervisor.

(8) An LMFT Associate may have no more than two coun-
cil-approved supervisors at a time, unless given prior approval by the
council or its designee.

{(9) Except as specified in paragraph (4) of this section,
heurs of supervision and supervised elinieal experience acerued toward
an out-of-state LMET license may be acecepted only by endorsement}

HA) The applicant must ensure supervision and super-
vised experience acerued in another jurisdietion is verified by the ju-

risdiction in which it occurred and that the other jurisdiction provides
verification of supervision to the council.]

{B) I an applicant has been licensed as an EMET in
another United States jurisdiction for the two years immediately pre-
eeémg the date the application is received; the supervised elinical ex-

perience requirements are considered met. If licensed for any other
two-year peﬂeér the application will be reviewed to determine whether
elinical experience requirements have been met in accordance with
couneil rules; 22 Texas Administrative Code §882.1 (relating to Ap-

(9) [E9)] Applicants with a master's degree that qualifies
under §§801.112 and 801.113 may count any supervision and experi-
ence (e.g., practicum, internship, externship) completed after conferral
of the master's degree and as part of a doctoral program, toward the
supervision and experience requirements set out in §801.142. A doc-
toral program must lead to a degree that qualifies under §§801.112 and
801.113 before the Council will award credit for supervision and expe-
rience under this provision.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403156

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: September 1, 2024

For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §801.201

The Texas Behavioral Health Executive Council on behalf of the
Texas State Board of Examiners of Marriage and Family Thera-
pists proposes new §801.201, relating to Temporary License.

Overview and Explanation of the Proposed Rule. The proposed
new rule creates a temporary Texas license for marriage and
family therapists who are licensed to practice independently in
another jurisdiction. Temporary license holders are allowed to
use this license for up to thirty (30) days within one year from
the date of issuance, and the thirty days are not required to be
consecutive. Temporary license holders are required to report
the use of this license after utilizing the full thirty days or the
expiration of one year from licensure, whichever occurs first.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.
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Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted by mail to Brenda Skiff, Executive
Assistant, Texas Behavioral Health Executive Council, 1801
Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-

havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §502.1515 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 502 and 507 of the Texas Occupations Code and
may propose this rule.

Specifically, the Executive Council proposes this rule pursuant
to the authority found in §502.258 of the Tex. Occ. Code, which
grants the Executive Council authority to adopt a rule for the
issuance of a temporary license.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

§801.201. Temporary License.

(a) A temporary license may be issued to an applicant seeking
to practice in this state for a limited time and purpose. To be eligible
for temporary licensure, an applicant must:

(1) submit a completed application for temporary licen-

sure;

(2) pay the application fee;

(3) submit proof that the applicant is actively licensed, cer-
tified, or registered to practice independently, without supervision, as
a marriage and family therapist by another jurisdiction; and

(4) submit documentation indicating that the applicant is in
good standing with that jurisdiction.

(b) Applicants meeting the requirements for temporary licen-
sure shall be granted a temporary license authorizing the delivery of
marriage and family therapy services for no more than thirty (30) days.
Upon utilization of the full thirty days, or the expiration of one year
from the date of licensure, whichever occurs first, the temporary li-

cense shall expire.
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(c) Upon utilization of the full thirty days, or the expiration of
one year from the date of licensure, whichever occurs first, the tem-
porary licensee must submit written notification to the Council of the
dates the licensee delivered marriage and family therapy services in
this state.

(d) Temporary licensees are subject to all applicable laws gov-
erning the practice of marriage and family therapy in this state, includ-
ing the Licensed Marriage and Family Therapist Act and Council rules.

(e) An applicant for permanent licensure in this state is not el-
igible for temporary licensure. Upon receipt of an application for per-
manent licensure by a temporary license holder, any temporary license
held by an applicant shall expire without further action or notice by the
Council.

(f) A temporary license holder may not receive another tem-
porary license until the expiration of one year from the date of issuance
of their last temporary license, regardless of whether that license is ac-
tive or expired.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403157

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: September 1, 2024

For further information, please call: (512) 305-7706

¢ ¢ ¢

PART 41. TEXAS BEHAVIORAL
HEALTH EXECUTIVE COUNCIL

CHAPTER 882. APPLICATIONS AND
LICENSING

SUBCHAPTER A. LICENSE APPLICATIONS
22 TAC §882.14

The Texas Behavioral Health Executive Council proposes new
§882.14, relating to Petition for Waiver or Remediation of Defi-
ciency.

Overview and Explanation of the Proposed Rule. The proposed
new rule authorizes the Council through its member boards to
accept remediation of any licensing requirement that is not re-
quired by statute or federal law.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, orloss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the

Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.
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Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle 1, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

The Executive Council also proposes this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
$882.14.  Petition for Waiver or Remediation of Deficiency

(a) Anapplicant who does not meet the prerequisites for a par-
ticular license under Chapters 501, 502, 503, or 505 of the Occupations
Code, may petition the Council to waive or remediate a deficiency of
their application. The Council may waive a prerequisite, or allow reme-
diation by setting reasonable conditions on the applicant for approval
of the license application, if:

(1) the applicant can show

(A) good cause for the deficiency, or

(B) that the deficiency is due to a disaster declared un-
der Chapter 418 of the Government Code or under similar authority in
another jurisdiction;

(2) the prerequisite(s) is not mandated by federal law, the
Texas Constitution, or state statute;

(3) the deficiency would not adversely affect the public
welfare; and

(4) any conditions established by the member board will
ensure the applicant's education, training, and experience provide rea-
sonable assurance that the applicant has the knowledge and skills nec-
essary for entry-level practice under the license sought.

(b) Each member board shall be responsible for reviewing pe-
titions for waiver or remediation of a license prerequisite in accordance
with §882.4 of this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403158

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

¢ L4 ¢
SUBCHAPTER B. LICENSE

22 TAC §882.21

The Texas Behavioral Health Executive Council proposes
amendments to §882.21, relating to License Statuses.

OVERVIEW AND EXPLANATION OF THE PROPOSED RULE.
The proposed amendments update the definition of inactive and
delinquent licenses to ensure a license with a pending disci-
plinary complaint or investigation does not expire until after the
complaint has been resolved. The amendments also clarifies
which licenses statuses allow practice and the process for re-
questing retirement of a license.

FISCAL NOTE. Darrel D. Spinks, Executive Director of the Ex-
ecutive Council, has determined that for the first five-year period
the proposed rule is in effect, there will be no additional esti-
mated cost, reduction in costs, or loss or increase in revenue to
the state or local governments as a result of enforcing or admin-
istering the rule. Additionally, Mr. Spinks has determined that
enforcing or administering the rule does not have foreseeable
implications relating to the costs or revenues of state or local
government.

PUBLIC BENEFIT. Mr. Spinks has determined for the first five-
year period the proposed rule is in effect there will be a benefit
to applicants, licensees, and the general public because the pro-
posed rule will provide greater clarity, consistency, and efficiency
in the Executive Council's rules. Mr. Spinks has also determined
that for each year of the first five years the rule is in effect, the
public benefit anticipated as a result of enforcing the rule will be
to help the Executive Council protect the public.

PROBABLE ECONOMIC COSTS. Mr. Spinks has determined
for the first five-year period the proposed rule is in effect, there
will be no additional economic costs to persons required to com-
ply with this rule.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. Mr. Spinks has determined for
the first five-year period the proposed rule is in effect, there will
be no adverse effect on small businesses, micro-businesses, or
rural communities.

REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MI-
CRO-BUSINESSES AND RURAL COMMUNITIES. Mr. Spinks
has determined that the proposed rule will have no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. Thus, the Executive Council is not required to pre-
pare a regulatory flexibility analysis pursuant to §2006.002 of the
Tex. Gov't Code.

LOCAL EMPLOYMENT IMPACT STATEMENT. Mr. Spinks has
determined that the proposed rule will have no impact on local
employment or a local economy. Thus, the Executive Council
is not required to prepare a local employment impact statement
pursuant to §2001.022 of the Tex. Gov't Code.

REQUIREMENT FOR RULES INCREASING COSTS TO REG-
ULATED PERSONS. The proposed rule does not impose any
new or additional costs to regulated persons, state agencies,
special districts, or local governments; therefore, pursuant to
§2001.0045 of the Tex. Gov't Code, no repeal or amendment
of another rule is required to offset any increased costs. Ad-
ditionally, no repeal or amendment of another rule is required
because the proposed rule is necessary to protect the health,
safety, and welfare of the residents of this state and because
regulatory costs imposed by the Executive Council on licensees
is not expected to increase.
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GOVERNMENT GROWTH IMPACT STATEMENT. For the first
five-year period the proposed rule is in effect, the Executive
Council estimates that the proposed rule will have no effect
on government growth. The proposed rule does not create or
eliminate a government program; it does not require the creation
or elimination of employee positions; it does not require the
increase or decrease in future legislative appropriations to this
agency; it does not require an increase or decrease in fees paid
to the agency; it does not create a new regulation; it does not
expand an existing regulation; it does not increase or decrease
the number of individuals subject to the rule's applicability; and
it does not positively or adversely affect the state's economy.

TAKINGS IMPACT ASSESSMENT. Mr. Spinks has determined
that there are no private real property interests affected by the
proposed rule. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

APPLICABLE LEGISLATION. This rule is proposed pursuant to
the specific legal authority granted to the Executive Council by
H.B. 1501, 86th Leg., R.S. (2019).

STATUTORY AUTHORITY. The rule is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 507, which provides the
Texas Behavioral Health Executive Council with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper
performance of its duties and regulations of proceedings before
it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

The Executive Council also proposes this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$882.21. License Statuses.

(a) Active Status. Any licensee with a license on active status
may practice pursuant to that license, subject to any restrictions im-
posed by the Council. [Aetive status is the only status under which a
licensee may engage in the practice of the licensee's respective profes-
ston:|

(b) Inactive Status.

(1) A licensee with an unrestricted active license may elect
inactive status through the Council's online licensing system. A li-
censee who elects inactive status must pay the associated fee. A li-

(2) A licensee with an inactive license is not required to
comply with continuing education requirements while the license is
inactive.

(3) The inactive status period for a license shall coincide
with the license renewal period. At the end of the renewal period, if
the inactive status has not been renewed or the license returned to ac-
tive status, the license will expire, unless there is a complaint pend-
ing against the license. An inactive license with a pending complaint
that has not been renewed or returned to active status within the re-
newal period will remain in inactive status until resolution of the com-
plaint. Upon resolution, the license shall be subject to any resulting
disciplinary action and, if not revoked or resigned, shall expire.

(4) In order to continue on inactive status, an inactive li-
censee must renew the inactive status each renewal period. Licensees
may renew their inactive status through the Council's online licensing
system by completing the online renewal requirements and paying the
associated fee.

(5) A licensee with a pending complaint may not place a
license on inactive status. The Council may sanction a license on in-
active status for violations of its rules. If disciplinary action is taken
against a licensee's inactive license, the licensee must reactivate the li-
cense until the terms of the disciplinary action or restricted status have
been terminated. Failure to reactivate a license when required by this
paragraph shall constitute grounds for further disciplinary action.

(6) An inactive license may be reactivated at any time by
applying for active status through the online licensing system. When
reactivating a license, a licensee must pay the renewal fee associated
with the license. A license that has been reactivated is subject to the
standard renewal schedule and requirements, including renewal and
late fees. Notwithstanding the foregoing, a license that is reactivated
within 60 days of its renewal date will be considered as having met all
renewal requirements and will be renewed for the next renewal period.

(7) Any licensee reactivating a license from inactive status
must provide proof of completion of the continuing education require-
ments for renewal of that particular license before reactivation will oc-
cur.

(8) A licensee wishing to reactivate a license that has been
on inactive status for four years or more must take and pass the rel-
evant jurisprudence exam with the minimum acceptable score, unless
the licensee holds another license on active status within the same pro-
fession.

(c) Delinquent Status. A licensee who fails to renew a license
for any reason when required is considered to be on delinquent status.
[Any license delinquent for more than 12 consecutive months shall ex-
pire:] A licensee may not engage in the practice of the licensee's respec-
tive profession under a delinquent license. The Council may sanction
a delinquent licensee for violations of its rules. Any license delinquent
for more than 12 consecutive months may not be renewed and shall
expire unless there is a complaint pending against the license. A li-
cense with a pending complaint that has been delinquent for more than
12 months will remain in delinquent status until resolution of the com-
plaint. Upon resolution, the license shall be subject to any resulting
disciplinary action and, if not revoked or resigned, shall expire.

(d) Restricted Status. Any license that is currently suspended,
on probated suspension, or is currently required to fulfill some require-
ments in an agency order is a restricted license. A licensee may not
engage in the practice of the licensee's respective profession under a

censee may not engage in the practice of the licensee's respective pro-

suspended license. A licensee who is under a probated suspension or

fession under an inactive license.

other restriction may only practice under the terms of that restriction.
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(e) Retirement Status. A licensee who is on active, [ef] inac-
tive, or delinquent status may retire the license by submitting an online
application to the Council. [netifying the Couneil in writing prior to
the renewal date for the license. A licensee with a delinquent status
may alse retire the license by netifying the Couneil in writing prior te
the license expiring-] However, a licensee with a pending complaint or
restricted license may not retire the license. A licensee who retires a
license shall be reported to have retired in good standing. A licensee
may not engage in the practice of the licensee's respective profession
under a retired license.

(f) Resignation Status. A licensee may resign only upon ex-
press agreement with the Council. A licensee may not engage in the
practice of the licensee's respective profession under a resigned license.

(g) Expired Status. A license that has been delinquent for more
than 12 consecutive months or any inactive license that is not renewed
or reactivated is considered to be expired, except delinquent or inactive
licenses pending complaint resolution. A licensee may not engage in
the practice of the licensee's respective profession under an expired
license.

(h) Revoked Status. A revoked status results from a license
being revoked pursuant to an agency order. A licensee may not engage
in the practice of the licensee's respective profession under a revoked
license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403159

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

L4 L4 L4
CHAPTER 884. COMPLAINTS AND
ENFORCEMENT
SUBCHAPTER B. INVESTIGATIONS AND

DISPOSITION OF COMPLAINTS
22 TAC §884.10

The Texas Behavioral Health Executive Council proposes
amendments to §884.10, relating to Investigation of Complaints.

Overview and Explanation of the Proposed Rule. The proposed
amendments are intended to allow Council staff to close without
investigation a complaint that lacks sufficient evidence to identify
a violation or where the complainant is uncooperative.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-

plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-

rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
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least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle 1, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

The Executive Council also proposes this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
§884.10.  Investigation of Complaints.

(a) The following priority rating system shall serve to distin-
guish between categories of complaints. The priority rating system is
as follows:

(1) High Priority - cases involving sexual misconduct or a
probability of imminent physical harm to the public or a member of the
public; and

(2) Regular Priority - cases involving all other violations of
state or federal law.

(b) The Enforcement Division shall investigate all complaints
in a timely manner. A schedule shall be established for conducting each
phase of a complaint that is under the control of the Council not later
than the 30th day after the date the complaint is received. The schedule
shall be kept in the information file of the complaint, and all parties
shall be notified of the projected time requirements for pursuing the
complaint. A change in the schedule must be noted in the complaint
information file, and all parties to the complaint must be notified in
writing not later than the seventh day after the date the change is made.

(¢) The Council may accept, but is not obligated to investigate,
a complaint that lacks sufficient information to identify the source or
the name of the person who filed the complaint, a complaint that lacks
sufficient evidence to identify a specific violation, or a complaint with
an uncooperative complainant.

(d) A complainant may explain the allegations made in the
complaint by attaching or including with the complaint any evidence
the complainant believes is relevant to a determination of the alle-
gations, including written statements or communications, medical or
mental health records, recordings, photographs, or other documentary
evidence.

(e) A review will be conducted upon receipt of a complaint to
determine if the Council has jurisdiction over the complaint, and if so,
whether the complaint states an allegation which, if true, would consti-
tute a violation of the Council's rules or other law within the jurisdiction
of the Council.

(f) Complaints that do not state a violation of a law within the
jurisdiction of the Council shall be dismissed. If the complaint alleges

a violation of a law within the jurisdiction of another agency, the com-
plaint will be referred to that agency as required or allowed by law.

(g) Complaints that state a violation of a law within the juris-
diction of the Council shall be investigated by an investigator assigned
by the Enforcement Division.

(h) Licensees will receive written notice of any alleged com-
plaint(s), including specific information regarding any violation(s) en-
countered. Notice to a licensee is effective and service is complete
when sent by registered or certified mail to the licensee's address of
record at the time of the mailing.

(1) Following completion of the investigation, an investigation
report shall be drafted. This report shall include a recommendation as
to whether the investigation has produced sufficient evidence to estab-
lish probable cause that a violation has occurred.

(j) The Enforcement Division Manager (or the manager's de-
signee) and legal counsel shall review the investigation report to deter-
mine if there is probable cause that a violation occurred.

(k) A complaint for which the staff determines probable cause
exists shall be referred for an informal conference by agency staff or
a member board's Disciplinary Review Panel. Agency staff shall send
the respondent notice of the date and time of the informal conference.

(1) A complaint for which staff or a Disciplinary Review Panel
determines that probable cause does not exist shall be referred for dis-
missal.

(m) The services of a private investigator shall be retained only
in the event that staff investigator positions are vacant or inadequate
to provide essential investigative services. The services of a private
investigative agency shall be obtained in accordance with the state's
procurement procedures.

(n) If a complainant or respondent are represented by an at-
torney, any notice or service required by law shall be made upon the
attorney at the attorney's last known address.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403163

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER H. CONTESTED CASES
22 TAC §884.60

The Texas Behavioral Health Executive Council proposes the
repeal of §884.60, relating to Witness Fees.

Overview and Explanation of the Proposed Rule. This rule is
proposed to be repealed and replaced with a new rule relating
to depositions, subpoenas, and witnesses that is proposed else-
where in this issue of the Texas Register.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
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cost, reduction in costs, or loss orincrease in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

The Executive Council also proposes this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
$884.60.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Witness Fees.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403160

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

¢ ¢ ¢

22 TAC §884.60

The Texas Behavioral Health Executive Council proposes new
§884.60, relating to Depositions, Subpoenas, and Witness Ex-
penses.

Overview and Explanation of the Proposed Rule. The proposed
new rule is intended to clarify agency procedures for the is-
suance of subpoenas and commissions for depositions during a
contested case at SOAH.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss orincrease in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.
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Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-

rulemaking-process/. The deadline for receipt of comments is

5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

The Executive Council also proposes this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
$884.60.  Depositions, Subpoenas, and Witness Expenses.

(a) In accordance with §§2001.089 and 2001.094 of the Gov-
ernment Code and §507.206 of the Occupations Code, on the written
request of any party, the executive director may issue a commission for
a deposition or a subpoena to require the attendance of witnesses or the
production of tangible items in a contested case docketed at SOAH.

(b) If the commission or subpoena is for a witness to attend a
deposition or a hearing, the written request shall contain the name and
address of the witness and the date and location where the witness must
appear.

(c) Ifthe subpoena is for the production of tangible items, the
written request shall contain a description of the items, the name and
address of the person who has custody of the items, and the date and
location where they must be produced.

(d) Each subpoena or commission request shall contain a state-
ment why it should be issued.

(e) The executive director shall issue a subpoena or commis-
sion if there is good cause.

() A witness who is not a party and who is subpoenaed to ap-
pear at a deposition or hearing is entitled to reimbursement for expenses
in accordance with Texas Government Code §2001.103.

(g) The party or agency at whose request a witness appears or
the deposition is taken shall be responsible for payment of the expenses
required by this rule.

(h) A party requesting a commission or subpoena shall deposit
funds with the Council, in the form of a check or money order made
payable to the witness, sufficient to cover the anticipated expenses for
complying with the subpoena. The executive director may not issue a
party's subpoena or commission until sufficient funds are deposited.

(i) The Council shall forward the deposited funds to the wit-
ness via certified mail, along with a copy of the subpoena or commis-
sion. Alternatively, if the party requesting the subpoena or commission
wishes to serve the witness by another means then the deposited funds
shall be returned to that party, via regular or certified mail, along with
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a copy of the subpoena or commission to be served by the requesting
party.

(§) In accordance with §§2001.089 and 2001.094 of the Gov-
ernment Code and §507.206 of the Occupations Code, the executive
director or presiding member of the Council has the exclusive author-
ity to issue a commission or subpoena, as well as approve or deny a
request for the same.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403161

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 885. FEES
22 TAC §885.1

The Texas Behavioral Health Executive Council proposes
amendments to §885.1, relating to Executive Council Fees.

Overview and Explanation of the Proposed Rule. The proposed
amendments are intended to clarify that only individuals eligible
to reinstate an expired license may apply for reinstatement. In
addition, the amendments clarify the requirements for receiving
waiver of licensing and examination fees for military service-re-
lated applicants. The proposed amendments remove fees for
an LMFT Associate license renewal or extension, which are no
longer authorized under agency rules, and for a mailing list the
agency no longer provides. Another rule proposal would create
a temporary MFT licenses, so a $103 fee is established. The
proposed amendments clarify fee components for application to
upgrade an LMFT Associate license, for reciprocity psychology
applications, and for examinations.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants, licensees, and the general public because the proposed
rule will provide greater clarity, consistency, and efficiency in the
Executive Council's rules. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the
proposed rule may be submitted by mail to Brenda Skiff, Ex-
ecutive Assistant, Texas Behavioral Health Executive Council,
1801 Congress Ave., Ste. 7.300, Austin, Texas 78701 or via
https://www.bhec.texas.gov/proposed-rule-changes-and-the-
rulemaking-process/. The deadline for receipt of comments is
5:00 p.m., Central Time, on September 1, 2024, which is at
least 30 days from the date of publication of this proposal in the
Texas Register.

Applicable Legislation. This rule is proposed pursuant to the
specific legal authority granted to the Executive Council by H.B.
1501, 86th Leg., R.S. (2019).

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.
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Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

The Executive Council also proposes this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$885.1.  Executive Council Fees.

(a) General provisions.

(1) All fees are nonrefundable, nontransferable, and cannot
be waived except as otherwise permitted by law. Any attempt to cancel,
initiate a chargeback, or seek recovery of fees paid to the Council may
result in the opening of a complaint against a licensee or applicant.

(2) Fees required to be submitted online to the Council
must be paid by debit or credit card. All other fees paid to the Council
must be in the form of a personal check, cashier's check, or money
order.

(3) For applications and renewals the Council is required
to collect fees to fund the Office of Patient Protection (OPP) in accor-
dance with Texas Occupations Code §101.307, relating to the Health
Professions Council.

(4) Forapplications, examinations, and renewals the Coun-
cil is required to collect subscription or convenience fees to recover
costs associated with processing through Texas.gov.

(5) All examination fees are to be paid to the Council's de-
signee.

(b) The Executive Council adopts the following chart of fees:

(1) Fees effective through August 31, 2023. (No change)
Figure: 22 TAC §885.1(b)(1) (No change.)

(2) Fees effective on September 1, 2023.
Figure: 22 TAC §885.1(b)(2)

[Eigure: 22 FAC §885-Hb)2)]
(c) Late fees. (Not applicable to Inactive Status)

(1) Iftheperson's license has been expired (i.e., delinquent)
for 90 days or less, the person may renew the license by paying to the
Council a fee in an amount equal to one and one-half times the base
renewal fee.

(2) Iftheperson's license has been expired (i.e., delinquent)
for more than 90 days but less than one year, the person may renew the
license by paying to the Council a fee in an amount equal to two times
the base renewal fee.

(3) Iftheperson's license has been expired (i.e., delinquent)
for one year or more, the person may not renew the license; however,
if eligible the person may apply for reinstatement of the license.

(d) Open Records Fees. In accordance with §552.262 of the
Government Code, the Council adopts by reference the rules devel-
oped by the Office of the Attorney General in 1 TAC Part 3, Chapter
70 (relating to Cost of Copies of Public Information) for use by each
governmental body in determining charges under Government Code,
Chapter 552 (Public Information) Subchapter F (Charges for Provid-
ing Copies of Public Information).

(e) Military Exemption for Fees. All licensing and examina-
tion base rate fees payable to the Council are waived for applicants who
are: [the following individuals:]

(1) military service members and military veterans, as
those terms are defined by Chapter 55, Occupations Code, whose
military service, training, or education substantially meets all licensure
requirements; or [an€]

(2) military service members, military veterans, and mil-
itary spouses, as those terms are defined by Chapter 55, Occupations
Code, who hold a current license issued by another jurisdiction that has
licensing requirements that are substantially equivalent to the require-
ments of this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403162

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 305-7706

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 157. EMERGENCY MEDICAL
CARE

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes amendments to
§157.2, concerning Definitions; §157.125, concerning Re-
quirements for Trauma Facility Designation; and §157.128,
concerning Denial, Suspension, and Revocation of Trauma Fa-
cility Designation; the repeal of §157.123, concerning Regional
Emergency Medical Services/Trauma Systems; §157.130, con-
cerning Emergency Medical Services and Trauma Care System
Account and Emergency Medical Services, Trauma Facilities,
and Trauma Care System Fund; and §157.131, concerning
Designated Trauma Facility and Emergency Medical Services
Account; and new §157.123, concerning Regional Advisory
Councils; §157.126, concerning Trauma Facility Designation
Requirements Effective on September 1, 2025; and §157.130,
concerning Funds for Emergency Medical Services, Trauma
Facilities, and Trauma Care Systems, and the Designated
Trauma Facility and Emergency Medical Services Account.

BACKGROUND AND PURPOSE

The purpose of the proposal is to update the content and
processes with the advances, evidence-based practices, and
system processes that have developed since these rules were
adopted and to align with American College of Surgeons (ACS)
standards. The rules also require amendments to implement
legislation passed since the rules were last adopted. Senate Bill
(S.B.) 330, 79th Legislature, Regular Session, 2005, amends
Texas Health and Safety Code Chapter 773, Subchapter H,
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§773.203, requiring the development of regional stroke plans.
House Bill (H.B.) 15, 83rd Legislature, Regular Session, 2013,
and H.B. 3433, 84th Legislature, Regular Session, 2015,
amends Texas Health and Safety Code Chapter 241, §241.183,
requiring the development of perinatal care regions. S.B.
984, 87th Legislature, Regular Session, 2021, amends Texas
Health and Safety Code Chapter 81, §81.027, directing the
Regional Advisory Councils (RACs) to collect specific health
care data. S.B. 969, 87th Legislature, Regular Session, 2021,
amends Texas Health and Safety Code Chapter 81, §81.0445,
requiring the RACs provide public information regarding public
health disasters to stakeholders. S.B. 1397, 87th Legislature,
Regular Session, 2021, amends Texas Health and Safety Code
Chapter 773, §773.1141, requiring a RAC with at least one
county located on the international border of Texas and at least
one county adjacent to the Gulf of Mexico to track all patient
transfers and the reason for the transfer out of its region.

A previous rule proposal was published in the January 19, 2024,
issue of the Texas Register. The formal comment period on that
proposal ended on February 20, 2024. Nearly 4,000 public com-
ments were received. The major themes identified in the formal
public comments included the following: align the trauma facility
designation with the ACS standards and processes, provide 12
to 18 months for trauma facilities to prepare for the new rules
before implementing the proposed rules, decrease the overall
burden of cost for trauma facility designation, and decrease cost
burden for the rural trauma facilities to maintain their designa-
tion.

To effectively address the public comments including implemen-
tation timelines, DSHS was required to withdraw that rule pro-
posal. The notice providing that the proposed rules are with-
drawn was published in the May 10, 2024, issue of the Texas
Register. DSHS now proposes these amendments, repeals, and
new rules in response to public and stakeholder comments.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §157.2, concerning Definitions, in-
tegrates terminology for the RACs, emergency medical systems,
trauma facilities, stroke facilities and current national standards.
The definitions reflect terms for the trauma and emergency
health care system, emergency medical services (EMS), trauma
center management, and stroke center management.

The proposed repeal of §157.123, concerning Regional Emer-
gency Medical Services/Trauma Systems, is replaced with
new §157.123, concerning Regional Advisory Councils. New
§157.123 implements H.B. 15, H.B. 3433, S.B. 330, S.B. 969,
S.B. 984, and S.B. 1397, and defines additional requirements
and functions of the RACs; develops a system of stroke sur-
vival, creating a process for stroke designation and regional
stroke system plans; develops perinatal care regions to develop
perinatal systems of care; requires a specific RAC (Lower Rio
Grande Valley RAC) to track all patient transfers out of the
identified RAC and the reasons for the transfer; and requires all
RAC:s to collect specific health care data to facilitate emergency
response planning and preparedness and to provide public
information regarding public health disasters to stakeholders.
Figure 25 TAC §157.123(c) is deleted.

The proposed amendment to §157.125, concerning Re-
quirements for Trauma Facility Designation, clarifies that all
designation surveys conducted on or before August 31, 2025,
will meet the requirements of §157.125, allows a facility under a

multi-location license to not be designated, and includes other
clarifying changes. The following figures are deleted.

Figure: 25 TAC §157.125(x)
Figure: 25 TAC §157.125(x)(1)
Figure: 25 TAC §157.125(x)(2)
Figure: 25 TAC §157.125(y)
Figure: 25 TAC §157.125(y)(1)
Figure: 25 TAC §157.125(y)(2)

The content from figures 25 TAC §157.125(x) and 25 TAC
§157.125(y) have been updated and incorporated into the rule
text of §157.125(x) and §157.125(y), respectively.

Proposed new §157.126, concerning Trauma Facility Designa-
tion Requirements Effective on September 1, 2025, will apply
to all designation surveys conducted on or after September 1,
2025. The section defines the requirements hospitals must meet
to achieve trauma facility designation aligning with the national
standards for trauma centers as outlined by the ACS; requires
Level IV facilities evaluating and admitting 101 or more patients
meeting National Trauma Data Back (NTDB) registry inclusion
criteria meet the most current ACS criteria in addition to the state
trauma requirements; and requires Level IV facilities evaluating
and admitting 100 or less trauma patients meeting NTDB registry
inclusion criteria meet the state trauma requirements to achieve
designation.

The proposed amendment to §157.128, concerning Denial, Sus-
pension, and Revocation of Trauma Facility Designation, up-
dates the reasons why a facility designation may be denied, sus-
pended, or revoked and describes the appeal process.

The proposed repeal of §157.130, concerning Emergency
Medical Services and Trauma Care System Account and
Emergency Medical Services, Trauma Facilities, and Trauma
Care System Fund, and the proposed repeal of §157.131,
concerning Designated Trauma Facility and Emergency Med-
ical Services Account, are necessary to integrate the rule text
in new §157.130, concerning Funds for Emergency Medical
Services, Trauma Facilities, and Trauma Care Systems, and the
Designated Trauma Facility and Emergency Medical Services
Account. New §157.130 integrates the subdivision of a fund
under Texas Health and Safety Code Chapter 780; reorganizes
all funding requirements specific to the EMS allocation; and de-
scribes how EMS providers may contribute funds for a specified
purpose within a trauma service area (TSA).

FISCAL NOTE

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined that for each year of the first five years that the rules will
be in effect, enforcing or administering the rules will not have
foreseeable implications relating to costs or revenues of state or
local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions:
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(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to DSHS;
(5) the proposed rules will create new regulations;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Christy Havel Burton has determined that there may be an ad-
verse economic effect on small businesses, micro businesses,
or rural communities relating to hospitals meeting the designa-
tion requirements due to the advances in trauma care practices,
advances in technology, and clinical resource needs since the
adoption of the rule in 2004. Costs are associated with comply-
ing with requirements for designation; however, designation is
voluntary.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Timothy Stevenson has determined that for each year of the first
five years the rules are in effect, the public benefit includes im-
proved trauma care, improved data reflecting trauma outcomes,
improved regional system development, and advancements in
the EMS/Trauma Systems by aligning the Texas trauma sys-
tem to current national standards, advances in clinical care, ev-
idence-based practice for trauma care, data management, and
regional coordination.

Christy Havel Burton has also determined that for the first five
years the rules are in effect, any economic costs to the persons
regarding the proposed rules are related to complying with the
requirements that align the Texas system with current national
standards. Trauma designation is voluntary and the choice of
the facility.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to
EMS/Trauma Systems Section, DSHS, Attn: Proposed Trauma
Rules, P.O. Box 149347, Mail Code 1876, Austin, Texas 78714-
3247; street address 1100 West 49th Street, Austin, Texas
78756; or by email to DSHS.EMS-Trauma@dshs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day

of the comment period, (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period, or (3) emailed be-
fore midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When emailing comments,
please indicate "Comments on Proposed Trauma Designation
Rules 21R151" in the subject line.

SUBCHAPTER A. EMERGENCY MEDICAL
SERVICES - PART A

25 TAC §157.2
STATUTORY AUTHORITY

The amendment is authorized by Texas Health and Safety Code
Chapter 773 (Emergency Health Care Act), which authorizes the
Executive Commissioner to adopt rules to implement emergency
medical services and trauma care systems; Texas Health and
Safety Code Chapter 773, Subchapter G, which provides for the
authority to adopt rules related to emergency medical services
and trauma services; and Texas Government Code §531.0055
and Texas Health and Safety Code §1001.075, which authorize
the Executive Commissioner of HHSC to adopt rules necessary
for the operation and provision of health and human services
by DSHS and for the administration of Texas Health and Safety
Code Chapter 1001.

The amendment is authorized by Texas Government Code
Chapter 531 and Texas Health and Safety Code Chapters 773
and 1001.

§157.2.  Definitions.

The following words and terms, when used in this chapter, [these see-
tiens; shall] have the following meanings, unless the context clearly
indicates otherwise:

(1) Abandonment--[-]Leaving a patient without appropri-
ate medical care once patient contact has been established, unless emer-
gency medical services personnel are following the medical director's
protocols, a physician directive, or the patient signs a release; or turn-
ing the care of a patient over to an individual of lesser education when
advanced treatment modalities have been initiated.

(2) Accreditation--[-]Formal recognition by a national as-
sociation of a provider's service or an education program based on stan-
dards established by that association.

(3) Act--[-]Emergency Health Care [Medieal Serviees]
Act, Texas Health and Safety Code[;] Chapter 773.

(4) Active pursuit of department designation as a trauma
facility--An undesignated facility recognized by the department after
applying for designation as a trauma facility and has met the require-
ment to be eligible for uncompensated trauma care funds.

(5) Acute Stroke-Ready Level IV stroke facility--A hospi-
tal reviewed by a department-approved survey organization and meet-
ing the national stroke standards of care for an acute stroke-ready facil-
ity as described in §157.133 of this chapter (relating to Requirements
for Stroke Facility Designation).

(6) [#)] Administrator of record [ef Reeerd] (AOR)-
-[-]The administrator for an emergency medical services (EMS)
[EMS)] provider who meets the requirements of Texas Health and
Safety Code[;] §773.05712 [and §773-0415].

(1) [65] Advanced emergency medical technician
[Emergeney Medical Technician| (AEMT)--[-]An individual [whe is]
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certified by the department and [is] minimally proficient in performing
the basic life support skills required to provide emergency prehospital
or interfacility care and initiating and maintaining under medical
supervision, certain advanced life support procedures, including
intravenous therapy and endotracheal or esophageal intubation.

(8) Advanced Level II stroke facility--A hospital that com-
pletes a designation survey with a department-approved survey organ-

(16) American College of Surgeons (ACS)--The organiza-
tion that sets the national standards for trauma centers, trauma verifi-
cation, the National Trauma Data Standards (NTDS), National Trauma
Data Bank (NTDB), Trauma Quality Improvement Program (TQIP),
and regional system standards.

(17) Approved survey organization--An organization that
has received department authorization to conduct designation surveys,

ization, meets the national stroke standards for Non-Comprehensive

meeting the department's designation survey guidelines and expecta-

Thrombectomy Stroke Center, and meets the requirements of an Ad-

tions.

vanced Level II stroke facility as defined by §157.133 of this chapter.

(9) Advanced Level III trauma facility--A hospital sur-
veyed by a department-approved survey organization that meets the
state requirements and American College of Surgeons (ACS) standards
for a Level III trauma facility as described in §157.125 of this chapter
(relating to Requirements for Trauma Facility Designation Effective
Through August 31, 2025 and §157.126 of this chapter (relating to
Trauma Facility Designation Requirements Effective on September 1,

2025).

(10) [€6)] Advanced life support (ALS)--[-]JEmergency
prehospital or interfacility care that uses invasive medical acts and
[whieh] includes [weuld include]ALS assessment. The provision of
advanced life support must [shall] be under the medical supervision
and control of a licensed physician.

D Advaneced life support (ALS) vehiele - A vehiele that
requirements of $157 H(GH2) of this title (relating to Requirements for
sufficient equipment and supplies for providing advanced level of care
approved treatment protoecols

(11) [€8)] Advanced life support [Life Suppert] assess-
ment--[-]Assessment performed by an AEMT or paramedic that

qualifies [gqualify] as advanced life support based upon initial dispatch
information, when it could reasonably be believed [that|the patient
was suffering from an acute condition that may require advanced
skills.

(12) Advanced life support vehicle--A vehicle designed
for transporting the sick and injured and meeting the requirements of
§157.11 of this chapter (relating to Requirements for an EMS Provider
License) as an ALS vehicle and having sufficient equipment and
supplies for providing an advanced level of care based on national
standards and the EMS provider's medical director-approved treatment

protocols.

(13) Advanced practice provider (APP)--A nurse practi-
tioner or physician assistant reviewed and credentialed by the facility
and may have additional credentialing to participate in the designation
program.

(14) [®)] Air ambulance provider--[-]JA person who
operates, maintains, or leases [eperates/leases] a fixed-wing or ro-
tor-wing air ambulance aircraft, equipped and staffed to provide a
medical care environment on-board appropriate to the patient's needs.
The term air ambulance provider is not synonymous with and does
not refer to the Federal Aviation Administration (FAA) air carrier
certificate holder unless the air ambulance provider maintains and
controls [they alse maintain and eontrel] the medical aspects [that are]
consistent with EMS provider licensure.

(15) [(1®)] Ambulance--[-]A vehicle for transportation
of the sick or injured patient [persen] to, from, or between places of
treatment for an illness or injury[;] and that provides out-of-hospital

(18) [(HD)] Authorized ambulance vehicle--[-]A vehicle
authorized to be operated by the licensed provider and meeting [that
meets] all criteria for approval as described [listed] in §157.11(e) of
this chapter [title].

(19) Bad debt--The unreimbursed cost for patient care to a
hospital providing trauma care.

(20) Basic Level IV trauma facility--A hospital surveyed
by a department-approved survey organization evaluating and admit-
ting 101 or more trauma patients annually meeting NTDB registry in-
clusion criteria and meeting the state requirements and ACS standards,
or a hospital surveyed by the department that evaluates and admits 100
or less trauma patients annually meeting NTDB registry inclusion cri-
teria and meeting the state designation requirements for a Level IV
trauma facility as described in §157.125 and §157.126 of this chap-
ter.

(21) [€2)] Basic life support (BLS)--[-]Emergency pre-
hospital or interfacility care that uses noninvasive medical acts. The
provision of basic life support will have sufficient equipment and
supplies for providing basic-level [basie- level] care based on national
standards and the EMS provider's medical director-approved [direetor-

approeved] treatment protocols.

(22) [E3)] Basic life support (BLS) vehicle--[-]A vehicle

[that is] designed for transporting the sick or injured and having [that

has]sufficient equipment and supplies for providing basic life support

based on national standards and the EMS provider's medical director-
approved [director approved] treatment protocols.

{34y Basie trauma faeility - A hospital designated by the
depaftmeﬂ%ashaxﬁmgmetﬁheeﬂteﬁafefal:evell%l&aumafae}my
as deseribed in §157125 of this title (relating to Requirements for
tation; stabilization; and afmﬂge for appropriate transfer of major and
severe trauma patients to a higher level trauma faeility; provide ongo-
ing educational eppertunities in trauma related topies for health eare
professionals and the public; and implement targeted injury prevention
programs:}

(23) [(}5)] Bypass--[-]Direction given to a prehospital
emergency medical services unit[;] by direct on-line [direet/on-line]
medical control, or predetermined triage criterial;] to pass the
nearest hospital for the most appropriate [hespital/trauma] facility.
Development of bypass protocols must [Bypass pretecels should]
have local physician input [inte their development] and [sheuld] be
reviewed through the regional performance improvement process.

(24) Calculation of the costs of uncompensated trauma
care--A calculation of a hospital's total costs of uncompensated trauma
care for patients meeting the hospital's trauma activation guidelines
and meeting NTDB registry inclusion criteria determined by sum-
ming its charges related to uncompensated trauma care as defined in
§157.130 of this chapter (relating to Funds for Emergency Medical
Services, Trauma Facilities, and Trauma Care Systems, and the
Designated Trauma Facility and Emergency Services Account), then

[provide out of hospital] medical care to the patient.
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applying the cost-to-charge ratio derived in accordance with generally

survey date. The facility must demonstrate requirements are met to

accepted accounting principles.

(25) [646)] Candidate--[-]An individual [whe is] request-
ing emergency medical services personnel certification,[er] licensure,
recertification, or re-licensure from the department [Texas Department
of State Health Serviees].

(26) [EB] Certificant--[-][Emergency medical services
personnel with current certification from the department [Fexas De-
partment of State Health Serviees].

(27) Charity care--The unreimbursed cost to a hospital pro-
viding health care services for an inpatient, emergency department,

maintain designation.

(36) Corrective action plan (CAP)--A plan for the facility
developed by the department describing the actions the facility is re-

quired to correct.

(37) Cost-to-charges ratio--A ratio covering all applicable
hospital costs and charges relating to inpatient care determined by the
Texas Health and Human Services Commission from the hospital's
Medicaid cost report.

(38) County of licensure--The county in which the physi-
cal address of a licensed EMS provider is located, as indicated by the

transferred, or expired person classified by the hospital as "financially

provider on the application for licensure that is filed with the depart-

indigent."

(28) Commissioner--The commissioner of the Texas De-
partment of State Health Services.

(29) Comprehensive Level I stroke facility--A hospital sur-
veyed by a department-approved survey organization meeting the na-
tional standards of care for a Comprehensive Stroke Center, partici-
pates in its local Regional Advisory Council (RAC), participates in the
regional stroke plan, and submits data to the department, as requested
as defined by §157.133 of this chapter.

(30) [(+8)] Comprehensive Level I trauma facility--[-]A
hospital surveyed by a department-approved survey organization meet-
ing the state designation requirements and ACS standards [designated
by the department as having met the eriteria] for a Level I trauma facil-
ity as described in §157.125 and §157.126 of this chapter [§157125 of
this title]. [Comprehensive trauma facilities manage major and severe
targeted injury prevention programs; and conduet trauma research:|

(31) Concurrent performance improvement--Performance
improvement reviews occurring from prehospital, trauma activation,
or admission through to discharge. The primary level of review must
be completed within 14 days of discharge, 80 percent of the time.

(32) Concurrent trauma registry abstraction--Trauma reg-
istry data abstraction and registry data entry occurring during the hos-
pital evaluation and admission and completed within 60 days after the
patient's discharge, 80 percent of the time.

(33) Consumer Protection Division (CPD)--A division
within the Texas Department of State Health Services responsible for
the oversight of EMS provider licensure, certification, education, and
complaint investigation. The division is responsible for the hospital
designation process for trauma, stroke, maternal, and neonatal facili-
ties; the RAC system development and advances; and funding, grant
management, and distribution of funding for the division.

(34) Contingent designation--A designation awarded to a
facility with one to three unmet designation requirements. The depart-
ment develops a corrective action plan (CAP) for the facility and the

ment.

(39) [E9)] Course medical director--[-]A Texas-licensed
[Fexas licensed] physician, approved by the department, with expe-
rience in and current knowledge of emergency care who must [shal]
provide direction over all instruction and clinical practice required in
EMS training courses.

(40) [€20)]Credit hour--[-]Continuing education credit unit
awarded for successful completion of a unit of learning activity as de-
fined in §157.32 of this chapter [title] (relating to Emergency Medical
Services [EMS] Education Program and Course Approval).

(41) [@D]Critically injured person--An individual[-A
persen] suffering [major or severe trauma;] with multi-system [severe
multi system] injuries or major single-system [wnisystem] injury; the
extent of the injury may be difficult to ascertain[;] but [whiech] has the
potential of producing mortality or major disability. Retrospectively,
typically defined with an injury severity score (ISS) of 25 or greater.

H22) Current - Within aetive eertification or licensure pe-
riod of time
(42) Definitive care--The phase of care in which therapeu-

tic interventions, treatments, or procedures are performed to stop or
control an injury, illness, or disease and promote recovery.

(43) [3)] Department--[-]The Texas Department of State
Health Services.

(44) Designated facility administrator--Administrator
responsible for the oversight, funding, contracts, and leadership of
designated programs.

(45) [24)] Designated infection control officer--[-]A
designated officer who serves as a liaison between the employer
[employer's] and the employees who have been or believe to [they]
have been exposed to a potentially life-threatening infectious diseasel[;]
through a person who was treated or [andfer] transported[;] by the
EMS provider.

(46) [25)] Designation--[-]A formal recognition by the de-
partment of a hospital's [trauma eare] capabilities, [and] commitment,
care practices, and participation in the RAC to serve as a designated

facility must complete this plan and meet requirements to remain des-

facility.

ignated. Contingent designations may require a focused survey to vali-
date requirements are met. The facility must demonstrate requirements
are met to maintain designation.

(35) Contingent probationary designation--A designation
awarded to a facility with four or more unmet designation requirements.
The department develops a CAP for the facility and the facility must
complete this plan and meet requirements to remain designated. The
facility may be required to submit documentation reflecting the CAP to
the department at defined intervals. Contingent probationary designa-

(47) Designation appeal--The process for a hospital that
has been downgraded or denied a specific level of designation to appeal
the designation decision.

(48) Designation survey--An on-site or virtual review of a
facility applicant to determine if it meets the criteria for a particular
level of designation.

(49) Dispatch--The sending of individuals and equipment
by EMS for assessment, prompt efficient treatment, and transportation,

tion may require a full survey within 12 to 18 months after the original

if required, of a sick or injured patient.
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(50) [26)] Distance learning--[-]A method of learning re-
motely without being in regular face-to-face contact with an instructor
in the classroom.

(51) [@D)] Diversion--[-]A procedure put into effect by a
health care [trauma] facility notifying EMS [te ensure appropriate pa-
tient eare] when that facility is unable to provide the level of care de-
manded by a [trauma] patient's injuries or condition due to lack of ca-
pacity or capabilities, or when the facility has temporarily exhausted
its resources and requesting patients be transported to another facility.

(B) Dispatch time--The date and time a responding
EMS provider is notified by dispatch.

(C) Enroute--The date and time the EMS vehicle starts
moving to respond.

(D) Onscene--The date and time a responding EMS ve-
hicle stops moving when it arrives at the location of the response.

(E) At patient side--The date and time the EMS person-
nel of the responding EMS vehicle arrives at the patient's side.

(52) [€8)] Emergency call--[-]A [new] call or other sim-
ilar communication from a member of the public, as part of a 9-1-1
system or other emergency access communication system, made to ob-
tain emergency medical services.

(53) [29] Emergency care attendant (ECA)--[-]An indi-
vidual who is certified by the department as minimally proficient in
performing [te previde] emergency prehospital care by providing ini-
tial aid that promotes comfort and avoids aggravation of an injury or
illness.

(54) [B9)] Emergency medical services (EMS)--
[-]Services used to respond to an individual's perceived need for
medical care and to prevent death or aggravation of physiological or
psychological illness or injury.

(55) EMS medical director--The licensed physician who
provides medical supervision to the EMS personnel of a licensed EMS
provider or a recognized first responder organization (FRO) under the
terms of the Medical Practice Act (Texas Occupations Code Chapters
151 - 165) and rules promulgated by the Texas Medical Board; may
also be called "off-line medical control."

(56) [8H] Emergency medical services [(EMS)] operator-
-An individual[-A persen] who, as an employee of a public or private

agency, [as that term is defined by Health and Safety Code; §771-001]
receives emergency calls and may provide medical information or med-
ical instructions to the public during those emergency calls.
[(32) Emergency medieal services and trauma care system
- An arrangement of available resoureces that are eoordinated for the
effective delivery of emergency health care services in geographical
(57) [683)] Emergency medical services [(EMS)] person-

nel--[-]

(A) emergency care attendant (ECA);

(B) emergency medical technician (EMT);

(C) advanced emergency medical technician (AEMT);
EMT-D; or}

(D) [E)] emergency medical technician-paramedic
(EMT-P); or

(E) [@] licensed paramedic (LP).

(58) [34)] Emergency medical services[(EMS)] provider-
-[-]A person who uses, operates, or maintains EMS vehicles and EMS
- p P >

personnel to provide emergency medical services [EMS: See §157-H
of this title regarding fee exemption].

(59) Emergency medical services times--

(A) Time of call--The date and time a phone rings at a
public safety answering point (PSAP) or other designated entity, re-
questing EMS services.

(F) Transport--The date and time the responding EMS
vehicle leaves the location of the response and starts moving toward
the destination.

(G) Arrival time--The date and time the responding
EMS vehicle arrives with the patient at the destination or transfer

point.

(H) Transfer of care--The date and time patient care is
transferred to the destination health care staff or transfer point of health
care.

(I) Back in service--The date and time the EMS vehicle
is back in service and available for another response.

(60) Emergency medical services vehicle--
(A) basic life support (BLS) vehicle;
(B) advanced life support (ALS) vehicle;

(C) mobile intensive care unit (MICU) vehicle;

(D) MICU rotor-wing and MICU fixed-wing air medi-
cal vehicles; or

(E) specialized emergency medical service vehicle.
{35 Emergeney medical services (EMS) veolunteer
provider--An EMS provider that has at least 75% of the total personnel
as volunteers and is a nonprofit organization. Sce §157.11 of this title
(61) [B6)] Emergency medical services [(EMS)] vol-
unteer--[-]JEMS personnel who provide emergency prehospital or
interfacility care in affiliation with a licensed EMS provider or a

registered FRO [Eirst Respender organization] without remuneration,

except for reimbursement for expenses.

(62) Emergency medical services volunteer provider--An
EMS provider with at least 75 percent of personnel as volunteers and
is a nonprofit organization. See §157.11 of this chapter regarding fee
exemption.

(63) [BD] Emergency medical technician (EMT)--[-]An
individual [whe is] certified by the department as minimally proficient
in performing [te perform| emergency prehospital care [that is] neces-
sary for basic life support and [that] includes the control of hemorrhag-
ing and cardiopulmonary resuscitation.

(64) [3%)] Emergency medical technician-paramedic
(EMT-P)--[-] An individual [whe is] certified by the department as
minimally proficient in performing [te previde] emergency prehospital
or interfacility care in health care facility's emergency or urgent
care clinical setting, including a hospital emergency room and a
freestanding emergency medical care facility, by providing advanced
life support that includes initiation and maintenance under medical
supervision of certain procedures, including intravenous therapy,
endotracheal or esophageal intubation or both, electrical cardiac
defibrillation or cardioversion, and drug therapy.

[(39) Emergency medical services vehicle- ]
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MICU rotor wing and MICU fixed wing air medi-

STEE

eal vehieles; or}
L . . iele.]
Emergeney Medical Task Foree (EMTE) - A unit spe-

cially organized to provide coordinated emergency medical response
operation systems during large seale EMS incidents-}

(65) [(4B] Emergency prehospital care--[-]Care provided
to the sick and injured within a health care facility's emergency or ur-
gent care clinical setting, including a hospital emergency room and [&]
freestanding emergency medical care facility, before or during trans-
portation to a medical facility, including any necessary stabilization of
the sick or injured in connection with [that]transportation.

%

(66) Event--A variation from the established care manage-
ment guidelines or system operations such as delays in response, de-
lays in care, hospital event such as complications, or death. An event
or variation in care creates a need for review of the care or system pro-

district, an emergency services district, a water district, a municipal
utility district, and a hospital district.

(74) Governor's EMS and Trauma Advisory Council
(GETAC)--An advisory council appointed by the Governor of Texas
that provides professional recommendations to the EMS/Trauma
System Section regarding EMS and trauma system development and
serves as a forum for stakeholder input.

[(46) Health care entity - A first responder, EMS provider,
jeian, ’ ital. desi cacility: ora e
program:}

(75) [€4D] Inactive EMS provider status--[-]The period of
time when a licensed EMS provider is not able to respond [er respense
ready] to an EMS [an emergency or non-emergeney medieal] dispatch.

(76) [€48)] Industrial ambulance--[-]Any vehicle owned
and operated by an industrial facility as defined in the Texas Trans-
portation Code[;] §541.201[;] and used for initial transport or transfer
of company employees who become urgently ill or injured on company
premises to an appropriate health care [medieal] facility.

(77) Injury severity score (ISS)--An anatomical scoring
system providing an overall score for trauma patients. The ISS

cesses to identify opportunities for improvement.

(67) Event resolution--An event, as described in paragraph
(66) of this section, that is identified and reviewed to determine the
impact to the patient and if opportunities for improvement in care or
the system exist, with a specific action plan tracked with data analysis
to demonstrate the action plan created the desired change to achieve
the desired goal, and improved outcomes are sustained.

(68) Extraordinary emergency--A serious, unexpected
event or situation requiring immediate action to reduce or minimize
disruption to established health care services within the EMS and
trauma care system.

(69) [(42)] Field [Eaeility] triage--[-]The process of
determining which [assigning patients to an apprepﬁate traumal
facility is most appropriate for patients based on injury severity,
time-sensitive disease factors, and facility availability. Refer to
paragraph (104) of this section.

(70) Financially indigent--An uninsured or underinsured
patient unable to pay for the trauma services rendered based on the
hospital's eligibility system.

(71)  First responder organization (FRO)--A group or asso-
ciation of certified EMS personnel that work in cooperation with a li-
censed EMS provider.

(72) [(43)] Fixed location--[-]The address as it appears
on the initial or [and/er] renewal EMS provider license application
in which the patient care records and administrative departments are
[effices will be] located.

f44) General trauma faeility - A hospital designated by
the department as having met the eriteria for a Level 1 and Level 1V
aciliti » L bilization, and of ini
vietims and either provide %rea{mem or arrange for appropriate transfer
to a higher level trauma facility, provide ongoing educational oppor-
tunities in trauma related topies for health eare professionals and the

(73) [€45)] Governmental entity--[-]JA county, a city or
town, a school district, or a special district or authority created in ac-
cordance with the Texas Constitution, including a rural fire prevention

standardizes the severity of trauma injuries based on the three worst
abbreviated injury scales (AIS) from the body regions. These regions
are the head and neck, face, chest, abdomen, extremity, and external
as defined by the Association for the Advancement of Automotive
Medicine (AAAM). The highest abbreviated injury score in the three
most severely injured body regions have the scores squared, then
added together to define the patient's ISS.

(A) ISS of 1-9 is considered moderate trauma injury.

(B) ISS of 10-15 is a major trauma injury.

(C) ISS of 16-24 is a severe trauma injury.

(D) ISS of 25 or greater is a critical trauma injury.

(78) [49)] Interfacility care--[-]Care provided while trans-
porting a patient between health care [medieal] facilities.

H50) Lead trauma faeility - A trauma faeility which usu-
ally effers the highest level of trauma eare in & given trauma serviee
support of the regional advisery couneil aﬂd the provision of regional
eutreach; prevention; and trauma eduecational aetivities to all trauma
eare providers in the trauma service area regardless of health care sys-

(79) [65D] Legal entity name--[-]The name of the lawful or
legally standing association, corporation, partnership, proprietorship,
trust, or individual. Has legal capacity to:

(A) enter into agreements or contracts;
(B) assume obligations;

(C) incur and pay debts;

(D) sue and be sued in its own right; and
(E) to be accountable for illegal activities.

(80) Level of harm--A classification system defining the
impact of an event to the patient and assists in defining the urgency
of review. There are five levels of harm used to define the impact to
the patient as defined by the American Society for Health Care Risk

Management:
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(A) No harm--The patient was not symptomatic or
no symptoms were detected, and no treatment or intervention was

required.

(B) Mild harm--The patient was symptomatic, symp-
toms were mild, loss of function or harm was either minimal or in-
termediate but short-term, and no interventions or only minimal inter-
ventions were needed.

(C) Moderate harm--The patient was symptomatic, re-
quired intervention such as additional operative procedure, therapeutic
treatment, or an increased length of stay, required a higher level of care,
or may experience long-term loss of function.

(D) Severe harm--The patient was symptomatic, re-
quired life-saving or other major medical or surgical intervention, or
may experience shortened life expectancy, and may experience major

tunitics in trauma related topics for health care professionals and the
ic. and i i . i

(84) [54)] Major trauma patient--An individual[-A per-
senr] with injuries, or potential injuries,[severe enough to] who benefits
[benefit] from treatment at a trauma facility. The patient [Fhese
patients] may or may not present with alterations in vital signs or
level of consciousness, or with obvious, significant injuries [{see
severe trauma patient)], but has [they have] been involved in an event
[incident which results in] that produces a high index of suspicion
for significant injury and [and/er] potential disability. Co-morbid
factors such as age or [and/er| the presence of significant preexisting
medical conditions [preblems sheuld] are also [be] considered. The
patient initiates a system [These patients should initiate a system's

permanent or long-term loss of function.

(E) Death harm--The event was a contributing factor in
the patient's death.

(81) Levels of review--Describes the levels of performance
improvement review for an event in the designation program's quality
improvement or performance improvement patient safety (PIPS) plan.
There are four levels of review:

(A) Primary level of review--Initial investigation of
identified events by the facility's designation program performance
improvement personnel to capture the event details and to validate
and document the timeline, contributing factors, and level of harm.
The program manager usually addresses system issues with no level
of harm, including identifying the opportunities for improvement and
action plan appropriate for the event, and keeping the program medical
director updated. This must be written in the facility's performance

improvement plan.

(B) Secondary level of review--The level of review by
the facility's designation program medical director in which the pro-
gram personnel prepare the documentation and facts for the review.
The program medical director reviews the documentation and either
agrees or corrects the level of harm, defines the opportunities for im-
provement with action plans, or refers to the next level of review.

(C) Tertiary level of review--The third level of review
by the facility's designation program to evaluate care practices and
compliance to defined management guidelines, identify opportunities
for improvement, and define a plan of correction (POC). Minutes cap-
turing the event, discussion, and identified opportunities for improve-
ment with action plans must be documented.

(D) Quaternary level of review--The highest level of re-
view, which may be conducted by an entity external to the facility pro-
gram as an element of the performance improvement plan. The event,
review, and discussion of the event, and identified opportunities for im-
provement with action plans must be documented.

(82) [652)] Licensee--[-]A person who holds a current
paramedic license from the department, [Fexas Department of State
Health Services {department)] or a person who uses, maintains,
or operates EMS vehicles and provides EMS personnel to provide
emergency medical services, [EMS] and who holds an EMS provider
license from the department.

(83) [€53)] Major Level II trauma facility--[-]A hospital
surveyed [designated] by a department-approved survey organization

or health eare entity's trauma] response to[;] include field [including
prehospital] triage to the most appropriate [a] designated trauma
facility. For performance improvement purposes, the patient is [these
patients are] also identified retrospectively by an ISS of 10-15 [injury
severity score of 9 or above].

(85) [655)] Medical control--[-]The supervision of prehos-
pital EMS [emergeney medieal serviee] providers and FROs by a li-
censed physician. This encompasses on-line (direct voice contact) and
off-line (written protocol and procedural review).

[(56) Medical Director - The licensed physician who pro-
vides medical supervision to the EMS personnel of a licensed EMS
provider or a recognized First Responder Organization under the terms
of the Medical Practices Act (Occupations Code, Chapters 151 - 165
and rules promulgated by the Texas Medieal Board: Also may be re-
ferred to as off-line medical control.|

(86) [(5] Medical oversight--[-]The assistance and man-
agement given to health care providers and [and/er]| entities involved
in regional EMS/trauma systems planning by a physician or group
of physicians designated to provide technical assistance to the EMS
provider or FRO medical director.

(87) [658)] Medical supervision--[-]Direction given to
EMS [emergency medieal serviees] personnel by a licensed physician
under the terms of the Medical Practice Act[;] (Texas Occupations
Code[;] Chapters 151 - 165) and rules promulgated by the Texas
Medical Board[pursuant to the terms of the Medieal Practice Aet].

(88) [(59)] Mobile intensive care unit [(MICH}]--[-]A ve-
hicle [that is] designed for transporting the sick or injured, [and that]

meeting [meets] the requirements of the advanced life support vehi-
cle, and [whieh] having [has] sufficient equipment and supplies to pro-
vide cardiac monitoring, defibrillation, cardioversion, drug therapy,
and two-way communication with at least one paramedic on the ve-
hicle when providing EMS.

(89) National EMS Compact--The agreement among
states to allow the day-to-day movement of EMS personnel across
state boundaries.

(90) National EMS Information System (NEMSIS)--A
universal standard for how patient care information resulting from an
EMS response is collected.

(91) National Trauma Data Bank (NTDB)--The national
repository for trauma registry data, defined by the ACS with inclusion
criteria and data elements required for submission.

meeting the state designation requirements and ACS standards [the de-
partment as having met the eriteria] for a Level Il trauma facility as
described in §157.125 and §157.126 of this chapter [§157125 of this
title]. [Major trauma faeilities provide similar services to the Level 1

(92) National Trauma Data Standards (NTDS)--The Amer-
ican College of Surgeons' standard data elements with definitions re-
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quired for submission to the NTDB, as defined in paragraph (91) of this
section.

(93) Non-contiguous emergency department--A hospital
emergency department located in a separate building, not contiguous
with the designated facility. May be referred to as a satellite emergency

department.

(94) [€69)]Off-line medical director [direetion]-- [-]The li-
censed physician who provides approved protocols and medical su-
pervision to the EMS personnel of a licensed EMS provider under
the terms of the Medical Practice [Praetiees] Act (Texas Occupations
Code[;] Chapters 151 - 165) and [2] rules promulgated by the Texas
Medical Board [(22 Texas Administrative Code; §197.3)].

(95) [€6D)] On-line [Online] course--[-]A directed learning
process[;] comprised of educational information (articles, videos,
images, web links), communication (messaging, discussion forums)
for virtual learning, [with a preeess| and [some way to] measures
[measure] to evaluate the student's [students'] knowledge.

(96) [€62)] Operational name--[-]Name under which the
business or operation is conducted and presented to the world.

(97) [€63)] Operational policies--[-]Policies and proce-
dures that [whieh] are the basis for the provision of EMS and that
[whieh] include[; but are net limited to] such areas as vehicle main-
tenance;[;] proper maintenance and storage of supplies, equipment,
medications, and patient care devices; complaint investigations

[imvestigation|;[;] multi-casualty [multieasualty] incidents;[;] and

hazardous materials; but do not include personnel or financial policies.

(98) Operations Committee--Committee serving as the fa-
cility's trauma program administrative oversight for designation and
responsible for the approval of trauma management guidelines, oper-
ational plan, and procedures within the program or system having the
potential to impact care practices or designation.

(99) Operative or surgical intervention--Any surgical pro-
cedure provided to address trauma injuries for patients taken directly
from the scene, emergency department, or other hospital location to
an operating suite for patients meeting the hospital's trauma activation
guidelines and meeting NTDB registry inclusion criteria.

(100) [€64)] Out of service vehicle--[-]The period of time
when a licensed EMS [Provider] vehicle is unable to respond to [er be
response ready for] an emergency or non-emergency response.

(101) Performance improvement and patient safety (PIPS)
plan--The written plan and processes for evaluating patient care, sys-
tem response, and adherence to established patient management guide-
lines; defining variations from care or system response; assigning the

(104) [€66)] Prehospital triage--[-]The process of identify-
ing medical or injury [medieal/injury] acuity or the potential for severe
injury based upon physiological criteria, injury patterns, and [and/er]
high-energy mechanisms and transporting patients to a facility appro-
priate for the [their] patient's medical or injury [medieal/injury] needs.
Prehospital triage for injured patients or time-sensitive disease events
[injury vietims] is guided by the approved prehospital triage [protecel
adepted| guidelines adopted by the RAC [regional advisery couneil
RAEC)] and approved by the department. May also be referred to as
"field triage" or "prehospital field triage."

6D Practical exam - Sometime referred to as psychomeo-
and perform motor responses-}

(105) Primary EMS provider response area--The geo-
graphic area in which an EMS agency routinely provides emergency
EMS as agreed upon by a local or county governmental entity or by
contract.

(106) Primary Level III stroke facility--A hospital desig-
nated by the department and meets the department-approved national
stroke standards of care for a primary stroke center, participates in its
RAC, participates in the regional stroke plan, and submits data as re-
quested by the department.

(107) [€68)] Protocols--[-]A detailed, written set of instruc-
tions by the EMS provider's [Provider] medical director, which may
include delegated standing medical orders, to guide patient care or the
performance of medical procedures as approved.

69y Primary EMS provider response area - The geo-
graphic area in which an EMS ageney routinely provides emergeney
EMS as agreed upon by a local or county governmental entity or by

108) [(70)] Public safety answering point (PSAP)--[-]The
call center responsible for answering calls to an emergency telephone
number for ambulance services; sometimes called "public safety access
point[5]" or "dispatch center."

(109) [(#H] Quality management--[-]Quality assessment
[assuranee], quality improvement, and [and/er] performance improve-

ment activities. See definition of PIPS in paragraph (101) of this
section.

(110) Receiving facility--A health care facility to which an
EMS vehicle may transport a patient requiring prompt continuous med-

level of harm and level of review; identifying opportunities for im-

ical care, or a facility receiving a patient being transferred for definitive

provement; and developing the CAP. The CAP outlines data analysis
and measures to track the action plan to ensure the desired changes are
met and maintained to resolve the event. The medical director, program
manager, and administrator have the authority and oversight over PIPS.

(102) Plan of correction (POC)--A report submitted to the
department by the facility detailing how the facility will correct one or
multiple requirements defined as "not met" during a trauma designation
survey review that is reported in the survey summary or documented
in the self-attestation.

(103) Practical exam--An evaluation that assesses the per-
son's ability to perceive instructions and perform motor responses, also
referred to as a psychomotor exam.

care.

(111)  Recertification--The procedure for renewal of EMS

(112) Reciprocity--The recognition of certification or priv-
ileges granted to an individual from another state or recognized EMS

system.

(113) [72)] Regional Advisory Council (RAC)--[-An]A
nonprofit organization [serving as the Department of State Health
Serviees]| recognized by the department and responsible for system
coordination [health eare coalition respensible] for the development,
implementation, and maintenance of the regional trauma and emer-
gency health care system within its [the]geographic jurisdiction of
the Trauma Service Area. A RAC [Regional i Couneil] must
maintain [§]501(c)(3) status.
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[(73) Regional EMS/trauma system - A network of health-
care providers within a given trauma service area (TSA) collectively
focusing on traumatic injury as a public health problem; based on the

(114) Regional Advisory Council Performance Improve-
ment Plan--A written plan of the RAC's processes to review identified
or referred events, identify opportunities for improvement, define ac-
tion plans and data required to correct the event, and establish measures
to evaluate the action plan through to event resolution.

(115) [#4]Regional medical control--[-]Physician su-
pervision for prehospital EMS [emergeney medieal serviees (EMS)]
providers in a given trauma service area (TSA) or other geographic
area intended to provide standardized oversight, treatment, and trans-
port guidelines, which should, at minimum, follow the RAC's [regional
advisery eeﬂﬂe&s] regional EMS/trauma system plan components
related to these issues and 22 Texas Administrative Code[;] §197.3
(relating to Oft-line Medical Director).

H75) Recertification - The procedure for renewal of emer-
geney medical services ecertification}

[76) Reeeiving faeility - A faeility to which an EMS ve-
hiele may transport a patient whe requires prompt continuous medical
eare}

[(77) Reciprocity - The recognition of certification or priv-
ileges granted to an individual from another state or recognized EMS
system-}

(116) [¢78)] Relicensure--[-]The procedure for renewal of
a paramedic license as described in §157.40 of this chapter [title] (re-
lating to Paramedic Licensure); the procedure for renewal of an EMS
provider license as described in §157.11 of this chapter [title].

(117)  [€79)] Response pending status--[-]The status of an
EMS vehicle that just delivered a patient to a final receiving facility[;]
and for which the dispatch center has another EMS response waiting
[that EMS vehiele].

(118) [€89)] Response ready--[-|[When an EMS vehicle is
equipped and staffed in accordance with §157.11 of this chapter [title

(relating to Requirements for a Provider License)] and is immediately
available to respond to any emergency call 24-hours [24 heurs] per day,

seven days per week (24/7).

(119) Rural county--A county with a population of less
than 50,000 based on the latest estimated federal census population

figures.

(120) [8B] Scope of practice--[-]The procedures, actions,
and processes [that an] EMS personnel are authorized to perform as
[permitted to undertake in keeping with the terms of their
license or certification and] approved by the [their] EMS provider's
medical director.

(121)  Scope of services--The types of services and the re-
sources to provide those services that a facility has available.

(122) [(82—)] Severe trauma patient--[-]A person with in-
juries or potential injuries defined as high-risk for mortality or disability
and meeting trauma activation guidelines and meeting NTDB registry
inclusion criteria benefitting from definitive [that require] treatment at
a designated [tertiary]| trauma facility. These patients may be identified
by an alteration in vital signs or [and/er] level of consciousness or by
the presence of significant injuries and must [shall] initiate a [system's
and/or health eare entity's highest] level of trauma response [inclading

triage to & designated trauma)] defined by the facility, in-
cluding prehospital triage to a designated trauma facility. For perfor-

mance improvement purposes, these patients are also identified retro-
spectively by an ISS [injury severity seore] of 16-24 [15 or abeve].
[(83) Shall - Mandatory requirements.}
{84y Site survey - An on-site review of a trauma facility
applicant to determine if i meets the eriteria for a partieular level of
lesignation.]
(123) Simulation training--Training,  typically sce-

nario-based or skill-based, utilizing simulated patients or system
events to improve or assess knowledge, competencies, or skills.

(124) [85)] Sole provider--[-]The only licensed EMS
[emergeney medieal serviee] provider in a geographically contiguous
service area and in which the next closest provider is greater than 20
miles from the limits of the area.

(125) [€86)] Specialized EMS [emergency medical ser-
viees] vehicle--[-]A vehicle [that is] designed for responding to and
transporting sick or injured persons by any means of transportation
other than by standard automotive ground ambulance or rotor or
fixed-wing aircraft [fixed wing air eraft] and that has sufficient staffing,
equipment, and supplies to provide for the specialized needs of the
patient transported. This category includes[; but is not limited te;]
watercrafts [water eraft], off-road vehicles, and specially designed,
configured, or equipped vehicles used for transporting special care
patients such as critical neonatal or burn patients.

(126) [8D] Specialty resource centers--[-]Entities caring
[that eare] for specific types of patients such as [%faumar] pediatric,
[stroke;] cardiac, [hespitals] and burn injuries [units] that have re-
ceived certification, categorization, verification, or other forms [ferm]
of recognition by an appropriate agency regardmg the [their] capability
to definitively treat these types of patients.

(127) [€88)] Staffing plan--[-]A document [which]
indicating [indieates] the overall working schedule patterns of EMS

or hospital personnel.

(128) [(89)] Standard of care--[-]Care equivalent to what
any reasonable, prudent person of like education or certification level
would have given in a similar situation, based on [leecally; regionally
and natienally] documented, evidence-based practices or adopted stan-
dard EMS [emergeney medical serviees] curricula as adopted by refer-
ence in §157.32 of this chapter; [title (relating to Emergency Medical
Services Training and Course Approval)] also refers to the documented
standards of care reflecting evidence-based practice.

(129) State EMS Registry--State repository for the collec-
tion of EMS response data as defined in Chapter 103 of this title (relat-
ing to Injury Prevention and Control).

(130) State Trauma Registry--Statewide database housed
within the department; responsible for the collection, maintenance, and
evaluation of medical and system information related to required re-
portable events as defined in Chapter 103 of this title.

(131) Stroke--A time-sensitive medical condition occur-
ring when the blood supply to the brain is reduced or blocked, caused
by a ruptured blood vessel or clot, preventing brain tissue oxygenation.

(132) Stroke activation--The process of mobilizing the
stroke care team when a patient screens positive for stroke symptoms;
may be referred to as a "stroke alert" or "code stroke."

(133) Stroke facility--A hospital that has successfully com-
pleted the designation process and is capable of resuscitating and stabi-
lizing, transferring, or providing definitive treatment to stroke patients
and actively participates in its local RAC and system plan.
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(134) Stroke medical director (SMD)--A physician meet-

and research. These components are integrated into the regional

ing the department's requirements for the stroke medical director and

self-assessment and system plan.

having the authority and oversight for the stroke program, including the
performance improvement process, data management, and outcome re-
Views.

(135) Stroke program manager (SPM)--A registered nurse

(143) Trauma care--Care provided to an injured patient
meeting the hospital's trauma activation guidelines and meeting NTDB
registry inclusion criteria and the continuum of care throughout the
system, including discharge and follow-up care or transfer.

meeting the requirements for the stroke program manager and having
the authority and oversight for the stroke program, including the perfor-
mance improvement process, data management, and outcome reviews.

(136) [(90)] Substation--[-]An EMS provider station loca-
tion, [that is] not the fixed station, and [whieh 1s] likely to provide rapid
access to a location to which the EMS vehicle may be dispatched.

(137) Telemedicine medical service--A health care service
delivered by a physician licensed in this state, or a health professional

(144) Trauma Designation Review Committee--Commit-
tee responsible for reviewing trauma designation appeals, reviewing
requirement exception and waiver requests, and outlining specific re-
quirements not met in order to identify potential opportunities to im-
prove future rule amendments.

145) [€92)] Trauma facility--[-] A hospital that has suc-
cessfully completed the designation process, is capable of resuscitating
and stabilizing, transferring, or [stabilization and/er] providing defin-

acting under the delegation and supervision of a physician licensed in
this state, and acting within the scope of the physician's or health pro-
fessional's license to a patient at a different physical location than the
physician or health professional using telecommunications or technol-
ogy as defined in Texas Occupations Code §111.001.

(138) Transport mode--As documented on the patient care

itive treatment to patients meeting trauma activation criteria, [of eriti-

eally injured persons| and actively participates in its local RAC [a re-
gional EMS/rauma] and the RAC system plan development.

(146) Trauma medical director (TMD)--A physician meet-
ing the requirements and demonstrating the competencies and leader-
ship for the oversight and authority of the trauma program as defined

record, the usage of emergency warning equipment when responding to

by the level of designation and having the authority and oversight for

an EMS dispatch and when transporting a patient to a receiving facility.

the trauma program, including the performance improvement and pa-

(139) [(9D] Trauma--[-]An injury or wound to a living
body caused by the application of an external force or violence,
including burn injuries, and meeting the trauma program's trauma
activation guidelines[- Peisenings; near-drownings and suffoeations;
other than these due to external forees are to be exeluded from this
definition].

(140) Trauma activation guidelines--Established criteria
identifying the potential injury risk to the human body and defining
the resources and response times required to evaluate, resuscitate, and
stabilize the trauma patient. The guidelines must meet the national
recommendations, but each trauma program defines the activation
guidelines for the facility. The facility may choose to have one
activation level, two activation levels, or three activation levels.

(A) The highest level of trauma activation is commonly
based on physiological changes in the patient's level of consciousness,
airway or potential respiratory compromise, hypotension or signs of
shock, significant hemorrhage, or evidence of severe trauma.

(B) The second level of trauma activation is commonly
based on the patient's physiological stability with anatomical injuries
or mechanisms of injury having the potential for serious injuries.

(C) The third level of trauma activation is designed for
low-energy or single-system injuries that may require specialty service
evaluation and intervention.

(141) Trauma administrator--Administrator responsible
for the facility oversight, funding, contracts, and collaborative leader-
ship of the program, and serves as an interface with the chief executive

tient safety processes, trauma registry, data management, peer review
processes, outcome reviews, and participation in the RAC and system

plan development.

(147) Trauma patient--Any injured person who has been
evaluated by a physician, a registered nurse, or EMS personnel, and
found to require medical care in a trauma facility based on local or
national medical standards.

(148) [(93)] Trauma [nurse coordinator/trauvma] program
manager (TPM)--[-]A registered nurse [with demonstrated interest; ed-
ueation; and experienee in trauma eare and] who[;] in partnership with
the TMD [trauma medical direetor] and hospital administration[s] is
responsible for oversight and authority [eeerdination] of the trauma
program as defined by the level of designation, including [eare at &
designated trauma facility. This coordination should include active par-
ticipation in] the trauma performance improvement and patient safety
processes [program], trauma registry, data management, injury preven-
tion, outreach education, outcome reviews, and research as appropriate
to the level of designation [the autherity to pesitively impaet trauma

care of trauma patients in all areas of the hospital; and targeted preven-
tion and education activities for the publie and health care profession-

als].

hasbeeneva}uatedbyaphysmafegfsteredﬂurseeremergeney
medical services personnel; and found to require medical care in a
trauma facility based on local; regional or national medical standards-}

(149) Trauma Quality Improvement Program (TQIP)--The
ACS risk-adjusted benchmarking program using submitted data to

team as defined by the facility's organizational structure.

(142) Trauma and emergency health care system plan--The
inclusive system that refers to the care rendered after a traumatic
injury or time-sensitive disease or illness where the optimal outcome
is the critical determinant. The system components encompass special

evaluate specific types of injuries and events to compare cohorts'
outcomes with other trauma centers; assisting in defining opportunities
for improvement in specific patient cohorts.

(150) Trauma registrar--An individual meeting the require-
ments and whose job responsibilities include trauma patient data ab-

populations, epidemiology, risk assessments, surveillance, regional

straction, trauma registry data entry, injury coding, and injury sever-

leadership, system integration, business or finance models, prehospital

ity scoring, in addition to registry report writing and data management

care, definitive care facilities, system coordination for patient flow,

skills specific to the trauma registry and trauma program.

prevention and outreach, rehabilitation, emergency preparedness
and response, system performance improvement, data management,

(151) [95)] Trauma registry--[-]A trauma facility
[statewide] database capturing required elements of trauma care for
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each patient. [which documents and integrates medical and system
information related to the provision of trauma care by health care
ities. |

(152) [(96)] Trauma service area [Service Atrea]--
[-]Described in §157.122 of this subchapter (relating to Trauma
Service Areas) [An organized geographical area of at least three
counties administered by a regional advisery eouncil for the purpese
of providing prompt and efficient transportation and/or treatment of
sick and injured patients].

(153) Uncompensated trauma care--The sum of "charity
care" and "bad debt." Contractual adjustments in reimbursement for
trauma services based upon an agreement with a payor (including Med-
icaid, Medicare, Children's Health Insurance Program (CHIP), or other
health insurance programs) are not uncompensated trauma care.

(154) Urban county--A county with a population of 50,000
or more based on the latest estimated federal census population figures.

(155) Verification--Process used by the ACS to review a fa-
cility seeking trauma verification to validate the defined standards are
met with documented compliance for successful trauma center verifi-
cation. If a Level I or Level II facility is not verified by the ACS, the
department cannot designate the facility.

(156) [€9H] When in service--[-]The period of time when
an EMS vehicle is responding to an EMS dispatch, at the scene, or en
route [when enreute] to a facility with a patient.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403177

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 535-8538

¢ ¢ ¢

SUBCHAPTER G. EMERGENCY MEDICAL
SERVICES TRAUMA SYSTEMS

25 TAC §§157.123, 157.130, 157.131

STATUTORY AUTHORITY

The repeals are authorized by Texas Health and Safety Code
Chapter 773 (Emergency Health Care Act), which authorizes the
Executive Commissioner to adopt rules to implement emergency
medical services and trauma care systems; Texas Health and
Safety Code Chapter 773, Subchapter G, which provides for the
authority to adopt rules related to emergency medical services
and trauma services; and Texas Government Code §531.0055
and Texas Health and Safety Code §1001.075, which authorize
the Executive Commissioner of HHSC to adopt rules necessary
for the operation and provision of health and human services
by DSHS and for the administration of Texas Health and Safety
Code Chapter 1001.

The repeals are authorized by Texas Government Code Chapter
531 and Texas Health and Safety Code Chapters 773 and 1001.

§157.123.  Regional Emergency Medical Services/Trauma Systems.

$157.130. Emergency Medical Services and Trauma Care System
Account and Emergency Medical Services, Trauma Facilities, and
Trauma Care System Fund.

$157.131.  Designated Trauma Facility and Emergency Medical Ser-
vices Account.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403178

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 535-8538

¢ ¢ ¢
25 TAC §§157.123, 157.125, 157.126, 157.128, 157.130
STATUTORY AUTHORITY

The amendments and new sections are authorized by Texas
Health and Safety Code Chapter 773 (Emergency Health Care
Act), which authorizes the Executive Commissioner to adopt
rules to implement emergency medical services and trauma
care systems; Texas Health and Safety Code Chapter 773,
Subchapter G, which provides for the authority to adopt rules
related to emergency medical services and trauma services;
and Texas Government Code §531.0055 and Texas Health and
Safety Code §1001.075, which authorize the Executive Com-
missioner of HHSC to adopt rules necessary for the operation
and provision of health and human services by DSHS and for
the administration of Texas Health and Safety Code Chapter
1001.

The amendments and new sections are authorized by Texas
Government Code Chapter 531 and Texas Health and Safety
Code Chapters 773 and 1001.

§157.123.  Regional Advisory Councils.

(a) The department recognizes a Regional Advisory Council
(RAC) as the coordinating entity for the development and advancement
of the regional trauma and emergency health care system within the
defined trauma service area (TSA) as described in §157.122 of this
subchapter (relating to Trauma Service Areas).

(1) The department recognizes only one RAC for each

TSA.

(2) Trauma, prehospital, perinatal, stroke, cardiac, disaster
response, and emergency health care stakeholders in the TSA must be
eligible for participation or membership in the RAC.

(b) A RAC must meet the following requirements to be recog-
nized as a RAC:

(1) maintain incorporation as an entity exempt from fed-
eral income tax under §501(a) of the United States Internal Revenue
Code of 1986, and its subsequent amendments, by being listed as an
exempt organization under §501(c)(3) of the code, and to be eligible to
receive, distribute, and utilize the emergency medical services (EMS),
uncompensated care, and TSA allotments;

(2) submit required documentation to the department that
includes, at a minimum, the following:
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(A) a summary of regional trauma, prehospital, pedi-
atric, geriatric, perinatal, stroke, cardiac, and emergency health care

system activities;

(B) evidence of an annual summary of the EMS,
trauma, and emergency health care system performance improvement
plan; and

(C) acompleted regional self-assessment by the end of
each odd state fiscal year, and a current trauma and emergency health
care system plan by the end of each even state fiscal year, with docu-
mented evidence the performance criteria are met;

(3) maintain external financial audits and financial state-
ments as defined by the department; and

(4) maintain _a current website to communicate with

(A) general beds available and occupied;

(B) intensive care unit (ICU) beds available and occu-

(C) emergency department visits in the last 24 hours;

(D) hospital admissions in the last 24 hours;

(E) ventilators available and in use; and

(F) hospital deaths in the last 24 hours.

(2) The department may request more or less frequent re-
porting or may request different information from individual RACs to
adequately prepare and respond to any public health disaster, public
health emergency, outbreak of communicable disease, or federal re-
porting requirement relating to emergency preparedness and response.

regional stakeholders.

(c) Each RAC must develop and maintain a regionally specific

(3) RACs must make the collected data publicly available
by posting the data on the RAC's internet website during any public

comprehensive trauma and emergency health care system plan. The

health disaster or public health emergency and, when asked by the de-

plan must include all counties within the TSA and must be based on

partment, during outbreaks not associated with a public health disaster

current industry standards and guidelines.

(1) The system plan must address the following elements:

(A) epidemiology data resources available;

(B) integration of regional stakeholders, identified

or emergency.

(¢) A RAC with at least one county within the region located
on the international border of Texas and at least one county within the
region adjacent to the Gulf of Mexico must provide guidelines and pro-
tocols related to trauma patient transfer and related services meeting the

coalitions, and community partners pertinent to the priorities and

following requirements.

needs identified through the regional self-assessment;

(C) regional guidelines for prehospital field triage and

(1) The RAC must develop an advisory committee com-
posed of equal representation from designated trauma facilities within

destination, treatment, transport, and transfer of patients with time-sen-

the RAC.

sitive health care injuries or illnesses;

(D) prevention and outreach activities guided by data

(2) The advisory committee must develop regional proto-
cols for managing the dispatch, triage, transport, and transfer of pa-

available;

(E) system coordination and patient flow;

(F) meaningful participation in regional disaster pre-
paredness, planning, response, recovery, after-action review, data
tracking needs, and support of the hospital preparedness stakeholders,

tients.

(A) The advisory committee must periodically review
patient transfers ensuring the applicable protocols are met.

(B) Each hospital and EMS provider operating within
this TSA must collect and report to the RAC data on patients trans-

including the identified health care coalition and the department;

(G) identification of system-wide health care education
sponsored or coordinated through the RAC;

(H) execution of a systems performance improvement
plan that aligns with the state system performance improvement plan,
and includes regional outcome data;

(I)  current pediatric readiness capabilities that identifies
opportunities to improve pediatric readiness within the region;

(J) integration of public health and business community
stakeholders; and

(K) guidelines to support regional research projects.

(2) All health care entities and identified coalition partners
should participate in the regional planning process.

(d) A RAC must collect from each hospital within the TSA

ferred outside of the TSA following the developed and approved re-
gional protocols.

(C) The advisory committee and activities must be in-
tegrated into the regional trauma and health care system plan.

(f) A RAC must meet the defined performance criteria to en-
sure the mission of the regional system is maintained. A RAC must:

(1) notify the department and RAC membership within five
days of the loss of capabilities to maintain the infrastructure to oversee
and maintain the regional systems as required by the provisions within
subsections (a) and (b) of this section or the department contract;

(2) provide the department with a plan of correction (POC)
no more than 90 days from the onset of the deficiency for the RAC; and

(3) comply with the provisions of subsections (a) and (b) of
this section, all current state and system standards as described in this
chapter, and all guidelines and procedures as set forth in the regional

continual data to facilitate emergency preparedness and response

trauma and emergency health care system plan.

planning for a public health disaster, public health emergency, or out-
break of communicable disease, and report the data to the department
at least monthly via the electronic reporting system specified by the
department, consistent with Texas Health and Safety Code §§81.027,
81.0443, 81.0444, and 81.0445.

(1) Unless otherwise directed by the department, the data
collected must include all adult and pediatric data specific to:

(g) IfaRAC chooses to relinquish services, it must provide at
least a 30-day written advance notice to the department, all RAC mem-
bership, RAC coalition partners, and county judges within the impacted
TSA.

(1) The RAC must submit a written plan to the department
for approval before the 30-day notice to relinquish services.
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(2) The RAC funding and assets must be dissolved in ac-
cordance with state and federal requirements.

(3) The department must consider options of realigning the
TSA with another RAC to continue services.

(h) The department has the authority to schedule conferences,
in-person or virtual, with 10-calendar days advanced notice, to review,
inspect, evaluate, and audit all RAC documents to validate the depart-
ment RAC performance criteria are met.

(i) RACs must maintain virtual options for stakeholder partic-
ipation in committees or other activities.

§157.125.  Requirements for Trauma Facility Designation Effective
Through August 31, 2025.

(a) The [Office of] Emergency Medical Services
(EMS)/Trauma Systems Section recommends [Coerdination office}
shall recommend] to the Commissioner of the Department of State
Health Services (commissioner) the designation of an applicant
[applicantthealtheare] facility (facility) as a trauma facility at the level
[level(s)] for each location of a facility the department [effice] deems
appropriate. Trauma designation surveys conducted on or before
August 31, 2025, are evaluated on the requirements of this section.
For surveys conducted on or after September 1, 2025, see §157.126 of
this subchapter (relating to Trauma Facility Designation Requirements
Effective on September 1, 2025) for the requirements.

(1) Comprehensive (Level I) trauma facility designation--
The facility, including a free-standing children's facility, meets the cur-
rent American College of Surgeons (ACS) essential criteria for a veri-
fied Level I trauma center; meets the "Advanced Trauma Facility Cri-
teria" in subsection (x) of this section; actively participates on the ap-
propriate Regional Advisory Council (RAC); has appropriate services
for dealing with stressful events available to emergency/trauma care
providers; and submits data to the State Trauma [Fexas EMS/Frauma)
Registry.

(2) Major (Level II) trauma facility designation--The facil-
ity, including a free-standing children's facility, meets the current ACS
essential criteria for a verified Level II trauma center; meets the "Ad-
vanced Trauma Facility Criteria" in subsection (x) of this section; ac-
tively participates on the appropriate RAC; has appropriate services
for dealing with stressful events available to emergency/trauma care
providers; and submits data to the State Trauma [Texas EMS raumal
Registry.

(3) Advanced (Level III) trauma facility designation--The
facility meets the "Advanced Trauma Facility Criteria" in subsection
(x) of this section; actively participates on the appropriate RAC; has
appropriate services for dealing with stressful events available to emer-
gency/trauma care providers; and submits data to the State Trauma
[Fexas EMS/Trauma] Registry. A free-standing children's facility, in
addition to meeting the requirements listed in this section, must meet
the current ACS essential criteria for a verified Level III trauma center.

(4) Basic (Level IV) trauma facility designation--The
facility meets the "Basic Trauma Facility Criteria" in subsection
(y) of this section; actively participates on the appropriate RAC;
has appropriate services for dealing with stressful events available
to emergency/trauma care providers; and submits data to the State
Trauma [Texas EMS/Trauma] Registry.

(b) A health care [healtheare] facility is defined in this sub-
chapter [under these rules] as a single location where inpatients receive
hospital services or each location if there are multiple buildings where
inpatients receive hospital services and are covered under a single hos-
pital license.

[€5] Each location is [shall be] considered separately for
designation and the department [Department of State Health Serviees
(department)] will determine the designation level for that location,
based on, but not limited to, the location's own resources and levels
of care capabilities; Trauma Service Area (TSA) capabilities; and the
essential criteria and requirements outlined in subsection (a)(1) - (4) of
this section. The final determination of the level [level(s)] of designa-
tion may not be the level [level(s)] requested by the facility.
designation at one location shall be required to apply for designation at
under a single hospital's license-}

(¢) The designation process consists [shall eensist] of three
phases.

(1) First phase--The application phase begins with submit-
ting to the department [effice] a timely and sufficient application for
designation as a trauma facility and ends when the survey report is re-
ceived by the department [offiee].

(2) Second phase--The review phase begins with the
department's [effiee's] review of the survey report and ends with its
recommendation to the commissioner whether [er net] to designate
the facility and at what level [level(s)]. This phase also includes an
appeal procedure governed by the department's rules for a contested
case hearing and by Texas Administrative Procedure Act, Texas Gov-
ernment Code[;] Chapter 2001, and the department's formal hearing
procedures in §§1.21, 1.23, 1.25, and 1.27 of this title (relating to
Formal Hearing Procedures).

(3) Third phase--The final phase begins with the com-
missioner reviewing the recommendation and ends with the commis-
sioner's [histher] final decision.

(d) For a facility seeking initial designation, a timely and suf-
ficient application must [shall] include:

(1) the department's current "Complete Application" form
for the appropriate level, with all fields correctly and legibly filled-in
and all requested documents attached, hand-delivered, or sent by postal
services to the department [effiee];

(2) full payment of the designation fee enclosed with the
submitted "Complete Application" form;

(3) any subsequent documents submitted by the date re-
quested by the department [effiee];

(4) atrauma designation survey completed within one year
of the date of the receipt of the application by the department [effice];
and

(5) a complete survey report, including patient care re-
views, that is within 90 [180] days of the date of the survey and is
submitted [hand-delivered or sent by pestal serviees] to the department
[effiee].

(e) If a hospital seeking initial designation fails to meet the
requirements in subsection (d)(1) - (5) of this section, the application
is [shall be] denied.

(f) For a facility seeking re-designation, a timely and sufficient
application must [shalt] include:

(1) the department's current "Complete Application" form
for the appropriate level, with all fields correctly and legibly filled-in
and all requested documents attached, submitted [hand-delivered or
sent by pestal services] to the department [office] one year before the
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expiration of the current designation [er greater from the designation
expiratien date];

(2) full payment of the designation fee enclosed with the
submitted "Complete Application" form;

(3) any subsequent documents submitted by the date re-
quested by the department [effiee]; and

(4) a complete survey report, including patient care re-
views, that is within 90 [180] days of the date of the survey and is
submitted [hand-delivered or sent by pestal serviees] to the department
[effice] and at least 60 days before the expiration of the current desig-
nation [ne less than 60 days prior to the designation expiration date].

(g) Ifahealth care [healtheare] facility seeking re-designation
fails to meet the requirements outlined in subsection (f)(1) - (4) of this
section, the original designation will expire on its expiration date.

(h) The department's [effiee's] analysis of the submitted "Com-
plete Application" form may result in recommendations for corrective
action when deficiencies are noted and must [shall alse] include a re-
view of:

(1) the evidence of current participation in RAC and re-

(2) [3)] If the department [effiee] upholds its original de-
termination, the EMS/Trauma Systems Section director [of the office]
will give written notice of such to the facility within 30 days of its re-
ceipt of the applicant's complete written appeal.

(3) [4] The facility may, within 30 days of the department
[effiee's] sending written notification of its denial, submit a written
request for further review. Such written appeal is submitted [shall
then go] to the associate commissioner [Assistant Commissioner],
Consumer Protection Division [for Regulatory Services (assistant
commissioner)).

(j) When the analysis of the "Complete Application" form re-
sults in acknowledgement by the department [effiee] that the facility is
seeking an appropriate level of designation or re-designation, the facil-
ity may then contract for the survey, as follows.

(1) Level I and II facilities and all free-standing children's
facilities must [shall] request a survey through the ACS trauma verifi-
cation program.

(2) Level IlI facilities must [shall] request a survey through
the ACS trauma verification program or through a department-ap-

proved survey [eemparable] organization [appreved by the depart-

gional [RAC/regional] system planning; and

(2) the completeness and appropriateness of the application
materials submitted, including the submission of a non-refundable ap-
plication fee as follows:

(A) for Level I and Level II trauma facility applicants,
the fee is [wilt be] no more than $10 per licensed bed with an upper
limit of $5,000 and a lower limit of $4,000;

(B) for Level III trauma facility applicants, the fee is
[will be] no more than $10 per licensed bed with an upper limit of
$2,500 and a lower limit of $1,500; and

(C) for Level IV trauma facility applicants, the fee is
[will be] no more than $10 per licensed bed with an upper limit of
$1000 and a lower limit of $500.

(i) When a "Complete Application" form for initial desig-
nation or re-designation from a facility is received, the department
[effice] will determine the level it deems appropriate for pursuit of des-
ignation or re-designation for each [of the] facility [faeility's] location
[feeations] based on [; but net limited to]: the facility's resources and
levels of care capabilities [at each location], TSA resources, and the
essential criteria for Levels I, 11, III, and IV trauma facilities. In gen-
eral, physician services capabilities described in the application must
be in place 24-hours [24 heurs] a day/7 days a week. In determining
whether a physician services capability is present, the department may
use the concept of substantial compliance that is defined as having
said physician services capability at least 90% of the time.

(1) If a facility disagrees with the level [level(s)] deter-
mined by the department [effiee] to be appropriate for pursuit of des-
ignation or re-designation, it may make an appeal in writing within 60
days to the EMS/Trauma Systems Section director [of the office]. The
written appeal must include a signed letter from the facility's governing
board with an explanation as to why designation at the level determined
by the department [effice] would not be in the best interest of the citi-
zens of the affected TSA or the citizens of the State of Texas.

f2) The written appeal may include a signed letter (s) from
the executive board of its RAC or individual healthcare facilities and/or
EMS providers within the affected TSA with an explanation as to why
designation at the level determined by the office would not be in the
best interest of the citizens of the affected TSA or the citizens of the

State of Texas.]

ment].

(3) Level IV facilities must [shall] request a survey through
[the ACS trauma verification program; threugh| a department-ap-
proved survey [comparable] organization [approved by the depart-
ment], or by a department-credentialed surveyor [surveyer(s) active in
the management of trauma patients].

(4) The facility must [shall] notify the department [office]
of the date of the planned survey and the composition of the survey
team.

(5) The facility is [shall be] responsible for any expenses
associated with the survey.

(6) The department [office], at its discretion, may appoint
a designation coordinator [an ebserver] to accompany the survey team.
In this event, the cost for the designation coordinator [ebserver] is [shall
be] borne by the department [effiee].

(k) The survey team composition must [shall] be as follows.

(1) Level I or Level II facilities must [shall] be surveyed

by a team that is multidisciplinary [multi-diseiplinary] and includes at
a minimum: two [2] general surgeons, an emergency physician, and a

trauma nurse all active in the management of trauma patients.

(2) Free-standing children's facilities of all levels must
[shall] be surveyed by a team consistent with current ACS policy and
includes at a minimum: a pediatric surgeon,[;] a general surgeon, ;]
a pediatric emergency physician,[;] and a pediatric trauma nurse
coordinator or a trauma nurse coordinator with pediatric experience.

(3) Level III facilities must [shall] be surveyed by a team
that is multidisciplinary [multi-diseiplinary] and includes at a mini-
mum: a trauma surgeon and a trauma nurse (ACS or department-cre-
dentialed), both active in the management of trauma patients.

(4) Level 1V facilities must [shall] be surveyed by a depart-
ment-credentialed representative, registered nurse, or licensed physi-
cian. A second surveyor may be requested by the facility or by the
department.

(5) Department-credentialed surveyors must meet the fol-
lowing criteria:

(A) have at least three [3] years' experience in the care
of trauma patients;
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(B) be currently employed in the coordination of care
for trauma patients;

(C) have direct experience in the preparation for and
successful completion of trauma facility verification or designation
[verification/designation];

(D) have successfully completed a department-ap-

proved trauma facility site surveyor course and be successfully
re-credentialed every four [4] years; and

(E) have current credentials as follows:

(i) for nurses: Trauma Nurses Core Course (TNCC)
or Advanced Trauma Course for Nurses (ATCN); and Pediatric Ad-
vanced Life Support (PALS) or Emergency Nurses Pediatric Course
(ENPO);

(ii)  for physicians: Advanced Trauma Life Support
(ATLS); and

(iii) have successfully completed a site survey in-
ternship.

(6) All members of the survey team, except department
staff, must [shall] come from a TSA outside the facility's location and
at least 100 miles from the facility. There must [shall] be no business
or patient care relationship or any potential conflict of interest between
the surveyor or the surveyor's place of employment and the facility be-
ing surveyed.

(1) The survey team evaluates [shall evaluate] the facility's
compliance with the designation criteria, by:

(1) reviewing medical records; staff rosters and schedules;
process improvement committee meeting minutes; and other docu-
ments relevant to trauma care;

(2) reviewing equipment and the physical plant;
(3) conducting interviews with facility personnel;

(4) evaluating compliance with participation in the State

(3) If a facility does not meet the requirements [eemply
with eriteria), the department [effiee] must [shall] notify the facility
of deficiencies and recommend corrective action.

(A) The facility must [shall] submit to the department
[effice] a report that outlines the corrective action [aetion(s)] taken.
The department [effiee] may require a second survey to ensure com-
pliance with the criteria. If the department [effice] substantiates action
that brings the facility into compliance with the criteria, the department
[Offiee] recommends [shall recommend] designation to the commis-
sioner.

(B) If a facility disagrees with the department's
[effiee’s] decision regarding its designation application or status, it
may request a secondary review by a designation review committee.
Membership on a designation review committee will:

(i) be voluntary;

(i)  be appointed by the EMS/Trauma Systems Sec-
tion director [effice director];

(iii)  be representative of trauma care providers and
appropriate levels of designated trauma facilities; and

(iv) include representation from the department and
the Trauma Systems Committee of the Governor's EMS and Trauma
Advisory Council (GETAC).

(C) If a designation review committee disagrees with
the department's [effice's] recommendation for corrective action, the
records must [shall] be referred to the associate [assistant] commis-
sioner for recommendation to the commissioner.

(D) If a facility disagrees with the department's
[effice's] recommendation at the end of the secondary review, the
facility has a right to a hearing, governed by the department's rules for
a contested case hearing and by Texas Administrative Procedure Act,
Texas [in accordance with the department's rules for contested eases;
and] Government Code[;5] Chapter 2001, and the department's formal
hearing procedures in §§1.21, 1.23, 1.25, and 1.27 of this title (relating

Trauma [Fexas EMS/Frauma] Registry; and

(5) evaluating appropriate use of telemedicine capabilities
where applicable.

(m) The site survey report in its entirety must [shall] be part of
a facility's performance improvement program and subject to confiden-
tiality as articulated in the Texas Health and Safety Code[;5] §773.095.

(n) The surveyor [surveyor(s)] must [shall] provide the facility
with a written, signed survey report regarding the [their] evaluation
of the facility's compliance with trauma facility criteria. This survey
report must [shall] be forwarded to the facility within 30 calendar days
of the completion date of the survey. The facility is responsible for
forwarding a copy of this report to the department [effiee] if it intends
to continue the designation process.

(0) The department [effiee] must [shall] review the findings of
the survey report for compliance with trauma facility criteria.

(1) A recommendation for designation must [shall] be
made to the commissioner based on meeting the designation require-

ments [eompliance with the eriteria).

(2) If a facility does not meet the criteria for the level
of designation deemed appropriate by the department [effice], the
department [effiee] must [shall] notify the facility of the requirements
it must meet to achieve the appropriate level of designation.

to Formal Hearing Procedures).

(p) The facility has [shall have] the right to withdraw its ap-
plication at any time before [prier to] being recommended for trauma
facility designation by the department [office].

(q) Ifthe associate commissioner concurs with the recommen-
dation to designate, the facility receives [shall reeeive] a letter and a
certificate of designation valid for three [3] years. Additional actions,
such as a site review or submission of information/reports to maintain
designation, may be required by the department.

(r) It is [shall be] necessary to repeat the designation process
as described in this section prior to expiration of a facility's designation
or the designation expires.

(s) A designated trauma facility must [shall:]

[(D] comply with the provisions of this chapter [within
these seetions]; all current state and system standards as described in
this chapter; [and] all policies, protocols, and procedures as set forth
in the system plan; and meet the following requirements.

(1) [€)] Continue [eontinue] its commitment to provide the
resources, personnel, equipment, and response as required by its des-
ignation level.[:]

(2) [63)] Participate [participate] in the State Trauma
[Fexas EMS/Trauma] Registry. Data submission requirements for
designation purposes are as follows.
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(A) Initial designation--Six months of data prior to the
initial designation survey must be uploaded. Subsequent to initial
designation, data should be uploaded to the State Trauma [Fexas
EMS/Trauma] Registry on at least a quarterly basis (with monthly
submissions recommended) as indicated in Chapter 103 of this title
(relating to Injury Prevention and Control) [§103-19 eof this title
relating to Eleetronic ing)].

(B) Re-designation--The facility's trauma registry
should be current with at least quarterly uploads of data to the State
Trauma [Texas EMS/Trauma] Registry (monthly submissions recom-
mended) as indicated in Chapter 103 of this title. [§10319 of this
titles]

(3) [#] Notify [netify] the department [effiee], its RAC,
and [plus] other affected RACs of all changes that affect air medical
access to designated landing sites.

(A) Non-emergent changes must [shall] be imple-
mented no earlier than 120 days after a written notification process.

(B) Emergency changes related to safety may be im-
plemented immediately along with immediate notification to depart-
ment, the RAC, and appropriate air medical providers [Adr Medieal
Providers].

(C) Conflicts relating to helipad air medical access
changes must [shall] be negotiated between the facility and the EMS
provider.

(D) Any unresolved issues must [shall] be managed
[handled] utilizing the nonbinding alternative dispute resolution
(ADR) process of the RAC in which the helipad is located.[:]

(4) [65)] Within five [within 5] days, notify the department

(vi) trauma medical director (all levels);

(vii) trauma program manager [nurse eceoordina-
tor/program manager| (all levels); and

(viii) trauma registry (all levels).

(C) If the health care [healtheare] facility has not met

the requirements [eeme into complianee] at the end of the exception
period, the department [effice] may at its discretion elect one of the
following.[:]

(i) Allow [aHew] the facility to request designation
at the level appropriate to its revised capabilities.[3]

(i) Propose [prepese] to re-designate the facility at
the level appropriate to its revised capabilities.[;]

(iii) Propose [prepese] to suspend the facility's des-
ignation status. If the facility is amenable to this action, the department

[effiee] will develop a [plan fer] corrective action plan for the facility
and a specific timeline for [eomplianee by] the facility to meet the re-
quirements.[; ex]

(iv) Propose [prepese] to extend the facility's tem-
porary exception to criteria for an additional period not to exceed 90
days. The department will develop a [plan fer] corrective action plan
for the facility and a specific timeline for [eemplianee by] the facility
to meet the requirements.

(I) Suspensions of a facility's designation status
and exceptions to criteria for facilities are [will be] documented on the
EMS Trauma Systems Section [effice] website.

(1l) Ifthe facility disagrees with a proposal by the
department [effiee;] or is unable or unwilling to meet the department-

[effiee]; its RAC and [phas] other affected RACs; and the health care

imposed [effice-impesed] timelines for completion of specific actions

[healtheare] facilities to which it customarily transfers-out trauma
patients or from which it customarily receives trauma transfers-in if
temporarily unable to comply with a designation [eriterion]. If the
health care [healtheare] facility intends to meet [eemply with] the
requirements [eriterion] and maintain current designation status, it
must also submit to the department [effiee] a plan for corrective action
and a request for a temporary exception to requirements [eriteria]
within five [5] days.

(A) If the requested essential requirements [eriterion]
exception is not critical to the operations of the health care [healtheare]
facility's trauma program and the department [effiee] determines [that]
the facility has intent to meet the requirements [eemply], a 30-day to
90-day exception period from the onset date of the deficiency may be
granted for the facility to meet requirements [achieve complianey].

(B) If the requested essential requirements [eriterion]
exception is critical to the operations of the health care [healtheare]
facility's trauma program and the department [effiee] determines [that]

the facility has intent to meet requirements [eemply], no greater than
a 30-day exception period from the onset date of the deficiency may

be granted for the facility to meet requirements [achieve complianey].
Essential requirements [eriteria] that are critical include [such things
as]:

(i) neurological surgery capabilities (Level I, 1I);
(i) orthopedic surgery capabilities (Level I, II, I1I);

(iii)  general/trauma surgery capabilities (Level I, II,
I0);

(iv) anesthesiology (Levels I, 11, III);

(v) emergency physicians (all levels);

plans, it may request a secondary review by a designation review com-
mittee as defined in subsection (0)(3)(B) of this section.

(1II) The department [effiee] may at its discretion
choose to activate a designation review committee at any time to solicit
technical advice regarding criteria deficiencies.

(1V) If the designation review committee dis-
agrees with the department's [effiee's] recommendation for corrective
actions, the case is [shall be] referred to the associate [assistant]
commissioner for recommendation to the commissioner.

(V) If a facility disagrees with the department's
[effice's] recommendation at the end of the secondary review process,
the facility has a right to a hearing, governed by the department's rules
for a contested case hearing and by Texas Administrative Procedure
Act, Texas [in accordance with the department's rules for contested
eases ] Government Code[;] Chapter 2001, and the department's
formal hearing procedures in §§1.21, 1.23, 1.25, and 1.27 of this title

(relating to Formal Hearing Procedures).

(Vl) Designated trauma facilities seeking excep-
tions to essential criteria [shalt] have the right to withdraw the request
at any time prior to resolution of the final appeal process.[3]

(5) [€6)] Notify [netify] the department [effice]; its RAC
and [plus] other affected RACs; and the health care [healtheare] fa-
cilities to which it customarily transfers-out trauma patients or from
which it customarily receives trauma transfers-in if [transfers-in; ] it
no longer provides trauma services commensurate with its designation
level.

(A) If the facility chooses to apply for a lower level of
trauma designation, it may do so at any time; however, it is [shall be]
necessary to repeat the designation process. There must [shall] be a
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[paper] review by the department [offiee] to determine if [and when] a
full survey is [shall be] required.

(B) If the facility chooses to relinquish its trauma des-
ignation, it must [shall] provide at least 30 days' [days] notice to the
RAC and the department. [effice; and]

(6) [€H] Within [within] 30 days, notify the department
[effiee]; its RAC and [phas] other affected RACs; and the health care
[healtheare] facilities to which it customarily transfers-out trauma pa-
tients or from which it customarily receives trauma transfers-in, of the
change [ehange(s)] if it adds capabilities beyond those that define its
existing trauma designation level.

(A) Itis [shall be] necessary to repeat the trauma desig-
nation process.

(B) There must [shall then] be a [paper] review by the
department [office] to determine if [and when] a full survey is [shall
be] required.

(t) Any facility seeking trauma designation must [shall] have
measures in place that define the trauma patient population evaluated
at the facility or [and/er] at each of its locations, and the ability to
track trauma patients throughout the course of [their] care within the
facility or [and/er] at each of its locations in order to maximize funding
opportunities for uncompensated care.

(u) A health care [healtheare] facility may not use the terms
"trauma facility," [faeility™;] "trauma hospital," [hespital’;] "trauma
center," [eenter';] or similar terminology in its signs or advertisements
or in the printed materials and information it provides to the public
unless the health care [healtheare] facility is currently designated as a
trauma facility according to the process described in this section.

(v) The department [effice] has [shall have] the right to
review, inspect, evaluate, and audit all trauma patient records, trauma
performance improvement committee minutes, and other docu-
ments relevant to trauma care in any designated trauma facility or

applicant [applicant/healtheare] facility at any time to verify meeting

(A) is a general surgeon;

(B) is currently credentialed in ATLS or an equivalent
department-approved course;

(C) is charged with overall management of trauma ser-
vices provided by the facility;

(D) must have the authority and responsibility for the
clinical oversight of the trauma program, including:

(i) credentialing of medical staff who provide

trauma care;

(i) recommending trauma team privileges;

(iii) providing trauma care;

(iv) _developing trauma management guidelines;

(v) _collaborating with nursing to address educa-
tional needs; and

(vi) _developing, implementing, and maintaining the
trauma performance improvement and patient safety (PIPS) plan with
the trauma program manager (TPM);

(E) must be credentialed by the facility to participate in
the resuscitation and treatment of trauma patients and must:

(i) _have current board-certification or board-eligibil-

(ii) complete nine hours of trauma-related continu-
ing medical education per year;

(iii) comply with trauma management guidelines;

and

(iv) participate in the trauma PIPS program;

(F) must participate in a leadership role in the facility,
community, and emergency management (disaster) response commit-
tee; and

requirements in [eompliance with] the statute and this section, [rule;]
including the designation requirements [eriteria]. The department
maintains [effice shall maintain] confidentiality of such records to
the extent authorized by the Texas Public Information Act, Texas
Government Code[;] Chapter 552, and consistent with current laws
and regulations related to the Health Insurance Portability and Ac-
countability Act of 1996. Such inspections must [shall] be scheduled
by the department [effiee] when deemed appropriate. The department
provides [effice shall provides] a copy of the survey report, for surveys
conducted by or contracted for the department, and the results to the
health care [healtheare] facility.

(w) The department [effice] may grant an exception to this sec-
tion if it finds [that] meeting requirements in [compliance with] this
section would not be in the best interests of the persons served in the
affected local system.

(x) Advanced (Level III) Trauma Facility Requirements
[Criteria]. An advanced trauma facility (Level III) provides resus-

(G) should participate in the development of the re-
gional trauma system plan.

(2) An identified TPM is a registered nurse and must:

(A) successfully complete and remain current in the
TNCC or ATCN or an equivalent department-approved course;

(B) successfully complete and remain current in a na-
tionally recognized pediatric advanced life support course (e.g., PALS

or ENPC);

(C) have the authority and responsibility to monitor
trauma patient care from emergency department (ED) admission
through operative intervention, intensive care unit (ICU) care, stabi-
lization, rehabilitation care, and discharge, including the trauma PIPS

program;

(D) have a defined job description and organizational
chart delineating the TPM's role and responsibilities;

citation, stabilization, and assessment of injured patients and either
provides treatment or arranges for appropriate transfer to a higher
level designated trauma facility.
[Eigure: 25 TAC §157.125(0)]

(1) The facility must identify a trauma medical director
(TMD) responsible for the provision of trauma care and must have a
defined job description and organizational chart delineating the TMD's

(E) participate in a leadership role in the facility, com-
munity, and regional emergency management (disaster) response com-
mittee;

(F) be full-time; and

(G) complete a course designed for their role that
provides essential information on the structure, process, organization,

role and responsibilities. The TMD must be a physician who meets

and administrative responsibilities of a PIPS program to include a

the following:
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department-approved trauma outcomes and performance improvement

presence at the patient's bedside. This must be continuously monitored

course.

(3) The trauma program must have written trauma manage-
ment guidelines, developed with approval by the trauma multidisci-

by the trauma PIPS program.

(10) There must be a published on-call schedule for obtain-
ing general surgery care. There must be a documented system for ob-

plinary committee and facility's medical staff with evidence of imple-

taining general surgical care for situations when the attending general

mentation, for:

(A) trauma team activation;

(B) trauma resuscitation guidelines for the roles and re-
sponsibilities of team members during a resuscitation;

(C) triage, admission, and transfer of trauma patients;

and

(D) trauma management guidelines specific to the

surgeon on-call is not available. This must be continuously monitored
by the trauma PIPS program.

(11) An orthopedic surgeon participating in trauma-call
coverage must be credentialed by the TMD to participate in the
resuscitation and treatment of trauma patients and must maintain:

(A) current board-certification, board-eligibility, or
meet ACS standards as specified in its current addition of "Resources
for Optimal Care of the Injured Patient," Alternate Criteria section;

trauma population evaluated and admitted to the facility as defined by
the State Trauma Registry.

(4) All major, severe, and critical trauma patients must be
admitted to an appropriate surgeon and all multi-system trauma patients
must be admitted to a general surgeon.

(5) A general surgeon participating in trauma-call coverage

must:

(A) be credentialed in ATLS or an equivalent depart-

(B) compliance with trauma management guidelines;

and

(C) participation in the trauma PIPS program.

(12) An orthopedic surgeon providing trauma coverage
must be promptly available (physically present) at the major, severe,
or critical trauma patient's bedside within 30 minutes of request by
the attending trauma surgeon or emergency physician, from inside
or outside the facility. This must be continuously monitored by the

ment-approved course at least one time if board-certification main-

trauma PIPS program.

tained; and

(B) be credentialed by the TMD to participate in the re-

(13) When the orthopedic surgeon is not activated initially
and an urgent surgical consult is necessary, the maximum response time

suscitation and treatment of trauma patients and must maintain:

(i) current board-certification or board-eligibility, or
must maintain current ATLS or an equivalent department-approved
course;

(ii) nine hours of trauma-related continuing medical
education per year;

(iii) compliance with trauma management guide-

of the orthopedic surgeon is 60 minutes from notification to physical
presence at the patient's bedside. This must be continuously monitored
by the trauma PIPS program.

(14) There must be a published on-call schedule for obtain-
ing orthopedic surgery care. There must be a documented system for
obtaining orthopedic surgery care for situations when the attending or-
thopedic surgeon on-call is not available. This must be continuously
monitored by the trauma PIPS program.

lines;

(iv) _ participation in the trauma PIPS program; and

(15) The orthopedic surgeon representative to the multi-
disciplinary trauma committee maintains nine hours of trauma-related

(v) _attendance at 50 percent or more of multidisci-
plinary and peer review trauma committee meetings.

(6) A non-board-certified general surgeon desiring inclu-
sion in a facility's trauma program must meet the ACS guidelines as
specified in its most current version of the "Resources for Optimal Care
of the Injured Patient," Alternate Criteria section.

(7) The general surgeon must be present in the ED at the
time of arrival of the highest level of trauma activation or within 30
minutes of notification of the trauma activation. This must be continu-
ously monitored by the trauma PIPS program.

(8) In facilities with surgical residency programs, evalua-
tion and treatment may be started by a team of surgeons that must in-
clude a post-graduate year four (PGY4) or more senior surgical resident
who is a member of that facility's residency program. The attending
surgeon must participate in major therapeutic decisions, be present in
the emergency department for major resuscitations, be present in the
emergency department for the highest and secondary trauma activa-
tions, and be present at operative procedures. These must be continu-
ously monitored by the trauma PIPS program.

(9)  When the attending surgeon is not activated initially
and an urgent surgical consult is necessary, the maximum response time
of the attending surgeon is 60 minutes from notification to physical

continuing medical education per year and attends 50 percent or more
of multidisciplinary and peer review trauma committee meetings.

(16) When a Level 111 facility has either full-time, routine,
or limited neurosurgical coverage, a neurosurgeon participating in
trauma-call coverage must be credentialed by the TMD to participate in
the resuscitation and treatment of trauma patients and must maintain:

(A) current board-certification, board-eligibility, or
meet ACS standards as specified in its current addition of "Resources
for Optimal Care of the Injured Patient," Alternate Criteria section;

(B) compliance with trauma management guidelines;

and

(C) participation in the trauma PIPS program.

(17) A neurosurgeon providing trauma coverage must be
promptly available (physically present) at the major, severe, or critical
trauma patient's bedside within 30 minutes of an emergency request by
the attending trauma surgeon or emergency physician, from inside or
outside the facility. This must be continuously monitored by the trauma

PIPS program.

(18) When the neurosurgeon is not notified of the initial
activation or was not consulted by the evaluating team and it has been
determined by the emergency physician or trauma surgeon that an ur-
gent neurosurgical consult is necessary, the maximum response time of
the neurosurgeon surgeon is 60 minutes from notification to physical
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presence at the patient's bedside. This must be continuously monitored
by the trauma PIPS program.

(19) There must be a published on-call schedule for obtain-
ing neurosurgical care.

(20) There must be a documented system for obtaining
neurosurgical care for situations when the neurosurgeon on-call is not
available. This must be continuously monitored by the trauma PIPS

program.

(21) The neurosurgeon representative to the multidisci-
plinary trauma committee must have nine hours of trauma-related
continuing medical education per year and attend 50 percent or more
of multidisciplinary and peer review trauma committee meetings.

(22) An emergency physician must be available in the
emergency department 24-hours a day and physicians providing
trauma coverage must meet the following:

(A) becredentialed by the facility to provide emergency
medical services; and

(B) be credentialed by the TMD to participate in the re-
suscitation and treatment of trauma patients of all ages and must main-
tain:

(i) current board-certification, board-eligibility, or
maintain current ATLS or an equivalent department-approved course;

(i) compliance with trauma management guide-

(28) All nurses caring for trauma patients throughout the
continuum of care have ongoing documented knowledge and skill in
trauma nursing for patients of all ages to include trauma specific orien-
tation, annual clinical competencies, and continuing education.

(29) Written guidelines for nursing care of trauma patients
for all units (e.g.,ED, ICU, Operating Room (OR), Post Anesthesia
Care Unit (PACU), Medical/Surgical Units) in the facility must be im-
plemented.

(30) The facility must have a written plan, developed by the
facility, for acquisition of additional staff on a 24-hour basis to support
units with increased patient acuity, and multiple emergency procedures
and admissions (i.c., a written disaster plan.)

(31) The facility must have emergency services available
24-hours a day.

(A) The ED must have a designated physician director.

(B) The ED must have physicians with special compe-
tence in the care of critically injured patients, designated as members
of the trauma team, and physically present in the ED 24-hours per day.
Neither a facility's telemedical capabilities nor the physical presence of
advanced practice providers (APPs) satisfies this requirement.

(C) APPs and telemedicine-support physicians who
participate in the care of major, severe, or critical trauma patients must
be credentialed by the facility to participate in the resuscitation and
treatment of trauma patients and must maintain:

lines; and

(iii) _ participation in the trauma PIPS program.

(23) A board-certified emergency medicine physician pro-
viding trauma coverage must have successfully completed an ATLS
Student Course or an equivalent department-approved ATLS course at

(i) board-certification or board-eligibility in spe-
cialty, or current ATLS or an equivalent department-approved ATLS
course;

(i) nine hours of trauma-related continuing medical
education per year;

least once.

(24) Current ATLS verification is required for all physi-

(iii) compliance with trauma management guide-

lines; and

cians who work in the emergency department and are not board-cer-
tified in Emergency Medicine.

(25) The emergency physician representative to the multi-
disciplinary trauma committee must have nine hours of trauma-related
continuing medical education per year and attend 50 percent or more
of multidisciplinary and peer review trauma committee meetings.

(26) The radiology physician on-call must respond within
30 minutes of request, from inside or outside the facility. This system
must be continuously monitored by the trauma PIPS program.

(27) The anesthesiology physician on-call must respond

(iv)  participation in the trauma PIPS program.

(D) The ED physician must be activated on EMS com-
munication with the ED or after a primary assessment of patients who
arrive to the ED by private vehicle for the highest level of trauma ac-
tivation and must respond within 30 minutes from notification of the
trauma activation. This must be monitored in the trauma PIPS pro-

gram.

(E) A minimum of two registered nurses who have
trauma nursing training must participate in the highest level trauma
activations.

within 30 minutes of request, from inside or outside the facility. This
system must be continuously monitored by the trauma PIPS program.

(A) Requirements may be fulfilled by a member of the

(F) All registered nursing staff responding to the high-
est levels of trauma activations must have successfully completed and
hold current credentials in an advanced cardiac life support course (e.g.,

anesthesia care team credentialed by the TMD to participate in the re-

Advanced Cardiac Life Support (ACLS) or an equivalent department-

suscitation and treatment of trauma patients that may include:

(i) current board certification or board eligibility;

(ii) trauma continuing education;

(iii) compliance with trauma management guide-

lines; and

(iv)  participation in the trauma PIPS program.

(B) The anesthesiology physician representative to the
multidisciplinary trauma committee that provides trauma coverage to
the facility must attend 50 percent or more of multidisciplinary and peer
review trauma committee meetings.

approved course), a nationally recognized pediatric advanced life sup-
port course (e.g., PALS or ENPC), and TNCC or ATCN or an equiva-
lent department-approved course. A free-standing children's facility is
exempt from the ACLS requirement.

(G) Nursing documentation for trauma activation pa-
tients must be systematic and meet the trauma primary and secondary
assessment guidelines.

(H) 100 percent of nursing staff must have successfully
completed and hold current credentials in an advanced cardiac life sup-
port course (e.g., ACLS or an equivalent department-approved course),
a nationally recognized pediatric advanced life support course (e.g.,
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PALS or ENPC), and TNCC or ATCN or an equivalent department-ap-
proved course, within 18 months of date of employment in the ED.

(B) Equipment for all trauma patient populations and
anticipated special requirements must include:

(D) 100 percent of a free-standing children's facility
nursing staff who care for trauma patients must have successfully

(i) thermal control equipment for patient and for
blood and fluids;

completed and hold current credentials in a nationally recognized
pediatric advanced life support course (e.g., PALS or ENPC) and
TNCC or ATCN or an equivalent department-approved course, within
18 months of date of employment in the ED.

(J) Two-way communication with all pre-hospital
emergency medical services vehicles must be available.

(K) Equipment and services for the evaluation and re-
suscitation of, and to provide life support for, critically or seriously
injured patients of all ages must include:

(i) airway control and ventilation equipment includ-
ing laryngoscope and endotracheal tubes of all sizes, bag-valve-mask
devices (BVMs), pocket masks, advanced airway management de-
vices, and oxygen;

(i) mechanical ventilator;

(iii) pulse oximetry and capnography;

(iv) _suction device;

(v) electrocardiograph, oscilloscope, and defibrilla-

tor;

(vi) _internal age-specific paddles;

(vii)  all standard intravenous fluids and administra-
tion devices, including large-bore intravenous catheters and a rapid in-

fuser system;

(viii) _ sterile surgical sets for procedures standard for
the emergency department such as thoracostomy, venous cutdown, cen-
tral line insertion, thoracotomy, diagnostic peritoneal lavage (if per-
formed at facility), airway control/cricothyrotomy, etc.;

(ix) drugs and supplies necessary for emergency

care;

(x) cervical spine stabilization device;

(xi) length-based body weight and tracheal tube size

(i) imaging capability including c-arm image inten-
sifier with technologist available 24-hours a day;

(iii) endoscopes, all varieties, and bronchoscope;

(iv) equipment for long bone and pelvic fixation;

(v) _rapid infuser system;

(vi) _appropriate monitoring and resuscitation equip-

ment;

(vii) _capability to measure pulmonary capillary
wedge pressure; and

(viii) capability to measure invasive systemic arte-

rial pressure.

(35) A PACU or surgical ICU must be available for trauma
patients following operative interventions and include the following.

(A) Registered nurses and other essential personnel
24-hours a day.

(B) Appropriate monitoring and resuscitation equip-

ment.

(C) Pulse oximetry and capnography.

(D) Thermal control equipment for patients and a rapid
warming device for blood and fluids.

(36) An ICU must be available for trauma patients
24-hours a day and include the following.

(A) Designated surgical director or surgical co-director
responsible for setting policies and administration related to trauma
ICU patients. A physician providing this coverage must be a surgeon
credentialed by the TMD to participate in the resuscitation and treat-
ment of trauma patients and must maintain:

(i) board-certification, board-eligibility, or current
in ATLS or an equivalent department-approved course;

evaluation system (e.g., a current Broselow tape) and resuscitation
medications and equipment that are dose-appropriate for all ages;

(xii) long bone stabilization device;

(xiii) _pelvic stabilization device;

(xiv) thermal control equipment for patients and a
rapid warming device for blood and fluids; and

(xv) non-invasive continuous blood pressure moni-

(ii) _trauma continuing medical education;

(iii) compliance with trauma management guide-

lines; and

(iv) _participation in the trauma PIPS program.

(B) Physician, credentialed in critical care by the TMD,
on duty in ICU 24-hours a day or immediately available from in-facil-
ity. Arrangements for 24-hour surgical coverage of all trauma patients

toring devices.

(32) Imaging capability must be available, with an
in-house technician 24-hours a day or on-call and responding within
30 minutes of request. This must be continuously monitored by the

must be provided for emergencies and routine care. This must be con-
tinuously monitored by the trauma PIPS program.

(C) Registered nurse-patient minimum ratio of 1:2 on
each shift for patients identified as critical acuity.

trauma PIPS program.

(33) Psychosocial support services must be available for

(D) Appropriate monitoring and resuscitation equip-

ment.

staff, patients, and their families.

(34) Operating room services must be available 24-hours a

day.

(A) With advanced notice, the operating room must be
opened and ready to accept a patient within 30 minutes. This must be
continuously monitored by the trauma PIPS program.

(E) Pulse oximetry and capnography.

(F) Thermal control equipment for patients and a rapid
warming device for blood and fluids.

(G) Capability to measure pulmonary capillary wedge

pressure.
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(H) Capability to measure invasive systemic arterial

pressure.

(37) Respiratory services in-house and must be available
24-hours per day.

(38) Clinical laboratory services must be available
24-hours per day and provide the following.

(A) Standard analyses of blood, urine, and other body
fluids, including microsampling.

(B) Blood typing and cross-matching, to include mas-

(A) On initial designation, a facility must have com-
pleted at least six months of reviews on all qualifying trauma records
with evidence of "loop closure" on identified variances. Compliance
with internal trauma management guidelines must be evident.

(B) On re-designation, a facility must show continuous
PIPS activities throughout its designation and a rolling current three-
year period must be available for review at all times.

(C) Minimum PIPS inclusion criteria must include: all
trauma team activations (including those discharged from the ED); all
trauma deaths; all identified facility events; transfers-in and transfers-

sive transfusion guidelines and emergency release of blood guidelines.

out; and readmissions within 48 hours after discharge.

(C) Comprehensive blood bank or access to a commu-
nity central blood bank and adequate facility storage.

(D) Coagulation studies.

(E) Blood gases and pH determinations.

(F) Microbiology.

(G) Drug and alcohol screening.

(H) Infectious disease standard operating procedures.

(I) Serum and urine osmolality.

(39) Special imaging capabilities must be available.

(A) Sonography is available 24-hours per day or on-call

(D) The trauma PIPS program must be organized and
include a pediatric-specific component with trauma audit filters.

(i) Review of trauma medical records for appropri-
ateness and quality of care.

(ii) Documented evidence of identification of all
variances from trauma management guidelines and system response
guidelines, with in-depth critical review.

(iti) Documented evidence of corrective actions im-
plemented to address all identified variances with tracking of data anal-
sis.

(iv) Documented evidence of secondary level of re-
view and participation by the TMD.

and if notified, responds within 30 minutes of notification.

(B) Computerized tomography (CT) is available on-call

(v) Morbidity and mortality review including deci-
sions by the TMD as to whether the trauma management guidelines

24-hours per day and if notified, responds within 30 minutes. This must

were followed.

be continuously monitored by the trauma PIPS program.

(C) Angiography of all types is available 24-hours per

(vi) Documented resolutions "loop closure" of all
identified variance to prevent future recurrences.

day and if on-call, responds within 30 minutes.

(D) Nuclear scanning is available and responds as de-

(vii)  Specific reviews of all trauma deaths and other
specified cases, including complications, utilizing age-specific criteria.

fined in the trauma management guidelines.

(40) Acute hemodialysis capability is available or transfer

(viii) Multidisciplinary hospital trauma PIPS com-
mittee structure in place.

agreements are documented if not available.

(41) Established criteria for care of burn patients with a

(E) Multidisciplinary trauma committee meetings for
PIPS activities must include department communication, data review,

process to expedite the transfer of burn patients to a burn center or

and measures for problem solving.

higher level of care.

(42) In circumstances where a designated spinal cord in-

(F) Multidisciplinary trauma conferences must include
all disciplines caring for trauma patients. This conference must be for

jury rehabilitation center exists in the region, early transfer should be

the purpose of addressing PIPS activities and continuing education.

considered and transfer agreements in effect.

(43) In circumstances where a moderate to severe head in-

(G) Feedback regarding trauma patient transfers-in
must be provided to all transferring facilities.

jury center exists in the region, transfer should be considered in selected
patients and transfer agreements in effect.

(44) Physician-directed rehabilitation service, staffed by
personnel trained in rehabilitation care and properly equipped for
care of the injured patient, or transfer guidelines to a rehabilitation
facility for patients needing a higher level of care or specialty services,
including:

(A) physical therapy;

(B) occupational therapy; and

(C) speech therapy.

(45) Social services must be available to assist with man-
agement of trauma patients.

(46) The facility must have a defined trauma PIPS plan ap-

(H) Feedback regarding trauma patient transfers-out
must be obtained from receiving facilities.

(I)  The trauma program must maintain a trauma registry
or utilize the State Trauma Registry for data entry of NTDB registry
inclusion criteria patients. Trauma registry data must be submitted to
the State Trauma Registry on at least a quarterly basis.

(J) The trauma program must participate in the RAC's
performance improvement (PI) program, including adherence to re-
gional guidelines, submitting data preapproved by the RAC member-
ship such as summaries of transfer delays and transfers to facilities out-
side of the RAC.

(K) The trauma program must track the times and rea-
sons for diversion must be documented and reviewed by the trauma
PIPS program and multidisciplinary committee.

proved by the TMD, TPM, and the multidisciplinary committee.
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(L) The trauma program must maintain published
on-call schedules must be maintained for general surgeons, orthopedic

(B) is charged with overall management of trauma ser-
vices provided by the facility;

surgeons, neurosurgeons, anesthesia, radiology, and other major
specialists, if available.

(M) The trauma program must have performance im-
provement personnel dedicated to and specific for the trauma program.

(47) The trauma program must participate in the regional
trauma system per RAC requirements.

(48) The trauma program must have a process to expedite
the transfer of major, severe, or critical trauma patients to include writ-
ten management guidelines, written transfer agreements, and partici-

(C) must have the authority and responsibility for the
clinical oversight of the trauma program, including:

(i) credentialing of medical staff who provide

trauma care;

(i) providing trauma care;

(iii) developing trauma management guidelines;

(iv) _collaborating with nursing to address educa-
tional needs; and

pation in a regional trauma system transfer plan for patients needing
higher level of care or specialty services.

(49) The facility must have a system for establishing an
appropriate landing zone near the facility (if rotor-wing services are

available).

(50) The trauma program must provide education and con-
sultations to physicians of the community and outlying areas.

(51) The trauma program must have an identified individ-
ual to coordinate the facility's community outreach programs for the
public and professionals.

(52) The trauma program must have a public education
program to address specific injuries identified by the facility's trauma
registry. Documented participation in a RAC injury prevention
program is acceptable.

(53) The trauma program must have formal programs in

(v) developing and implementing the trauma PIPS
plan with the TPM;

(D) must be credentialed by the facility to participate in
the resuscitation and treatment of trauma patients and must:

(i) have current board-certification or board-eligibil-
ity in surgery, emergency medicine or family medicine, or must main-
tain current ATLS or an equivalent department-approved course;

(ii) complete nine hours of trauma-related continu-
ing medical education per year;

(iii) comply with trauma management guidelines;

and

(iv)  participate in the trauma PIPS program;

(E) must participate in a leadership role in the facility,
community, and emergency management (disaster) response commit-

trauma continuing education provided by facility for staff or in collab-

tee; and

oration with the RAC, based on needs identified from the trauma PIPS
program for:

(A) staff physicians;
(B) nurses;

(C) allied health personnel, including advanced prac-

(F) should participate in the development of the re-
gional trauma system plan.

(2) An identified TPM is a registered nurse and must:

(A) successfully complete and remain current in the
TNCC or ATCN or an equivalent department-approved course;

tice providers;

(D) community physicians; and

(E) pre-hospital personnel.

(54) The facility may participate in trauma-related re-

search.

dards-}
i : 25 FAC §$157125690(H

Filters.}

(y) Basic (Level IV) Trauma Facility Requirements [Criterial.
A Basic Trauma Facility (Level IV) provides resuscitation, stabiliza-
tion, and arranges for appropriate transfer of trauma patients requiring
a higher level of definitive care.

[Eigare: 25 FAC §15712501)]

(1) The facility must identify a TMD responsible for the
provision of trauma care and must have a defined job description and
organizational chart delineating the TMD's role and responsibilities.
The TMD must be a physician who meets the following:

(A) s currently credentialed in ATLS or an equivalent
department-approved course;

(B) successfully complete and remain current in a na-
tionally recognized pediatric advanced life support course (e.g., PALS

or the ENPC);

(C) have the authority and responsibility to monitor
trauma patient care from ED admission through operative intervention,
ICU care, stabilization, rehabilitation care, and discharge, including
the trauma PIPS program;

(D) have a defined job description and organizational
chart delineating the TPM's role and responsibilities;

(E) participate in a leadership role in the facility, com-
munity, and regional emergency management (disaster) response com-
mittee;

(F) ensure the TPM hours dedicated to the trauma pro-
gram maintains a concurrent PIPS process and trauma registry; and

(G) complete a course designed for their role that
provides essential information on the structure, process, organization,
and administrative responsibilities of a PIPS program to include a
department-approved trauma outcomes and performance improvement
course.

(3) An identified Trauma Registrar or TPM must have ap-
propriate training (e.g., the Association for the Advancement of Au-
tomotive Medicine (AAAM) course) in injury severity scaling. Typi-
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cally, one full-time equivalent (FTE) employee dedicated to the registry

units with increased patient acuity, multiple emergency procedures, and

is required to process approximately 500 patients annually.

(4) Written trauma management guidelines must be devel-
oped with approval by the TMD, TPM, and the facility's medical staff

admissions (i.e., written disaster plan.)

(11) The facility must have emergency services available
24-hours a day.

with evidence of implementation, for:

(A) trauma team activation, including defined response

times;

(B) trauma resuscitation, defining the roles and respon-

(A) Physician on-call schedule must be published.

(B) Physicians with special competence in the care of
critically injured patients, designated as members of the trauma team
and on-call (if not in-house 24/7) must be promptly available within 30

sibilities of team members during a resuscitation;

(C) triage, admission, and transfer of trauma patients;

and

(D) trauma management specific to the trauma popula-
tion evaluated and admitted to the facility as defined by the trauma

registry.

(5) The emergency department must have physician cov-

minutes of request from inside or outside the facility. Neither a facility's
telemedicine medical service capabilities nor the physical presence of
APPs satisfy this requirement with the exception of the following:

(i) A health care facility located in a county with a
population of less than 30,000 may satisfy a Level IV trauma facil-
ity designation requirement relating to physicians through the use of
telemedicine medical service in which an on-call physician who has
special competence in the care of critically injured patients provides

erage 24-hours per day. The physician providing coverage in the ED

patient assessment, diagnosis, consultation, or treatment, or transfers

must be credentialed by the facility to provide emergency medical ser-

medical data to a physician, advanced practice registered nurse, or

vices.

(A) A physician providing trauma coverage must
be credentialed by the TMD to participate in the resuscitation and

physician assistants located at the facility; and

(ii) APPs and telemedicine-support physicians who
participate in the care of major, severe, or critical trauma patients

treatment of trauma patients of all ages and must maintain:

(i) current board-certification or board-eligibility in
emergency medicine or family medicine, or current ATLS or an equiv-
alent department-approved course;

(if) nine hours of trauma-related continuing medical

must be credentialed by the facility to participate in the resuscitation
and treatment of trauma patients, to include requirements such as
current board-certification or board-eligibility in surgery or emergency
medicine, nine hours of trauma-related continuing medical education
per year, compliance with trauma management guidelines, and partic-
ipation in the trauma PIPS program.

education per year;

(iii) compliance with trauma management guide-

(C) The ED physician must be activated on EMS com-
munication with the ED or after a primary assessment of patients who

lines; and

(iv)  participation in the trauma PIPS program.

(B) A board-certified emergency medicine physician
providing trauma coverage must have successfully completed an
ATLS Student Course or an equivalent department-approved ATLS
course, at least once.

(C) Current ATLS verification is required for all physi-
cians who work in the ED and are not board-certified in emergency
medicine.

(D) The emergency physician representative to the mul-

arrive to the ED by private vehicle for the highest level of trauma ac-
tivation and must respond within 30 minutes from notification. This
must be continuously monitored in the trauma PIPS program.

(D) A minimum of one and preferably two registered
nurses who have trauma nursing training must participate in initial re-
suscitation of the highest level of trauma activations.

(E) All registered nursing staff responding to the high-
est levels of trauma activations must have successfully completed and
hold current credentials in an advanced cardiac life support course (e.g.,
ACLS or an equivalent department-approved course ), a nationally rec-
ognized pediatric advanced life support course (e.g., PALS or ENPC),

tidisciplinary committee that provides trauma coverage to the facility

and TNCC or ATCN or an equivalent department-approved course.

must attend 50 percent or more of multidisciplinary and peer review
trauma committee meetings.

(6) Radiology physician services must be available.

(7) Anesthesiology may be fulfilled by a member of the
anesthesia care team credentialed in assessing emergent situations in
trauma patients and providing any indicated treatment if operative ser-
vices are provided.

(8) All nurses caring for trauma patients throughout the
continuum of care must have ongoing documented knowledge and skill
in trauma nursing for patients of all ages to include trauma specific ori-
entation, annual clinical competencies, and continuing education.

(9) Written guidelines for nursing care of trauma patients
for all units (i.e., ED, ICU, OR, PACU, medical/surgical units) in the

(F) 100 percent of nursing staff must have successfully
completed and hold current credentials in an advanced cardiac life sup-
port course (e.g., ACLS or an equivalent department-approved course
), a nationally recognized pediatric advanced life support course (e.g.,
PALS or ENPC), and TNCC or ATCN or an equivalent department-ap-
proved course, within 18 months of date of employment in the ED.

(G) Nursing documentation for trauma activation pa-
tients must be systematic and meet the trauma primary and secondary
assessment guidelines.

(H) Two-way communication with all pre-hospital
emergency medical services vehicles must be available.

(I) Equipment and services for the evaluation and resus-
citation of, and to provide life support for, critically or seriously injured

facility must be implemented.

(10) The facility must have a written plan, developed by the
facility, for acquisition of additional staff on a 24-hour basis to support

patients of all ages must include:

(i) _airway control and ventilation equipment includ-
ing laryngoscope and endotracheal tubes of all sizes, BVMs, pocket

masks, advanced airway management devices, and oxygen;
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(ii) mechanical ventilator;

(iii) _pulse oximetry and capnography;

(iv) _suction device;

(v) _electrocardiograph, oscilloscope, and defibrilla-

tor;

(vi) _all standard intravenous fluids and administra-
tion devices, including large-bore intravenous catheters and a rapid in-

(C) Minimum PIPS inclusion criteria includes: all
trauma team activations (including those discharged from the ED);
all trauma deaths; all identified facility events; transfers-in and trans-
fers-out; and readmissions within 48-hours after discharge.

(D) The trauma PIPS program must be organized and
include a pediatric-specific component with trauma audit filters.

(i) Review of trauma medical records for appropri-
ateness and quality of care.

fuser system;

(vii) _ sterile surgical sets for procedures standard for

(ii) Documented evidence of identification of all
variances from trauma management guidelines and system response

the ED such as thoracostomy, central line insertion, thoracotomy if sur-

guidelines, with in-depth critical review.

geons participate in trauma care, airway control/cricothyrotomy, etc.;

(viii) drugs and supplies necessary for emergency

(iii) Documentation of corrective actions imple-
mented to address all identified variances with tracking of data

care;

(ix) _cervical spine stabilization device;

(x) length-based body weight & tracheal tube size
evaluation system (e.g., a current Broselow tape) and resuscitation
medications and equipment that are dose-appropriate for all ages;

(xi) long bone stabilization device;

(xii) pelvic stabilization device;

(xiii) thermal control equipment for patients and a
rapid warming device for blood and fluids; and

(xiv) non-invasive continuous blood pressure moni-

toring devices.
(12) Clinical laboratory services must be available

analysis.

(iv) Documented evidence of secondary level of re-
view and participation by the TMD.

(v) Morbidity and mortality review including deci-
sions by the TMD as to whether the trauma management guidelines
were followed.

(vi) Documented resolutions "loop closure" of all
identified issues to prevent future recurrences.

(vii) _Specific reviews of all trauma deaths and other
specified cases, including complications, utilizing age-specific criteria.

(viii) Multidisciplinary facility trauma PIPS com-
mittee structure must be in place and include department communica-
tion, data review, and measures for problem solving.

24-hours per day and provide the following.

(A) Call-back process for trauma activations available

(E) Feedback regarding trauma patient transfers-out
must be obtained from receiving facilities.

within 30 minutes. This must be continuously monitored in the trauma
PIPS program.

(B) Standard analyses of blood, urine, and other body

(F) Facility must maintain a trauma registry or utilize
the State Trauma Registry for data entry of patients meeting NTDB
registry inclusion criteria. Trauma registry data must be submitted to

fluids, including microsampling.

(C) Blood-typing and cross-matching with a minimum
of two units of universal packed red blood cells (PRBCs) immediately

the State Trauma Registry on at least a quarterly basis.

(G) Participation with the RAC's PI program, includ-
ing adherence to regional guidelines, submitting data preapproved by

available.

(D) Capability for immediate release of blood for a
transfusion and measures to obtain additional blood supply.

(E) Coagulation studies.

(F) Blood gases and pH determinations.

(G) Drug and alcohol screening.

(13) Imaging capabilities must be available 24-hours per
day. Call-back process for trauma activations must be available within

the membership to the RAC such as summaries of transfer delays and
transfers to facilities outside of the RAC.

(H) Times and reasons for diversion must be docu-
mented and reviewed by the trauma PIPS program and multidisci-

plinary committee.

(15) The trauma program must participate in the regional
trauma system per RAC requirements.

(16) The trauma program must have processes in place to
expedite the transfer of major, severe, or critical trauma patients to

30 minutes. This must be continuously monitored in the trauma PIPS

include written management guidelines, written transfer agreements,

program.

(14) The trauma program must have a defined trauma PIPS
plan approved by the TMD, TPM, and the trauma multidisciplinary
committee.

(A) On initial designation, a facility must have com-
pleted at least six months of reviews on all qualifying trauma records
with evidence of "loop closure" on identified variances. Compliance

and participation in a regional trauma system transfer plan for patients
needing higher level of care or specialty services.

(17) The facility must have a system in place for establish-
ing an appropriate landing zone in close proximity to the facility (if
rotor-wing services are available).

(18) Facility may participate in a RAC injury prevention
program.

with internal trauma management guidelines must be evident.

(B)  On re-designation, a facility must show continuous

(19) Formal programs in trauma continuing education must
be provided by the facility or coordinated through the RAC for staff,

PIPS activities throughout its designation and a rolling current three-

based on needs identified from the trauma PIPS program for:

year period must be available for review at all times.

(A) staff physicians;
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B) nurses; and
(C) allied health personnel, including APPs.

[2) Basic (Level IV) T Facility Critesi e il
ters:]
igure: 25 TAC §157.125(y)2)}

§157.126.  Trauma Facility Designation Requirements Effective on
September 1, 2025.

(a) The department designates hospital applicants as trauma
facilities, which are part of the trauma and emergency health care sys-
tem. Hospitals must meet the designation requirements specific to the
level of designation requested by September 1, 2025. Trauma desig-
nation surveys conducted on or after September 1, 2025, are evaluated
on the requirements in this section.

(b) The facility seeking trauma designation submits a com-
pleted designation application packet to the department. The depart-
ment reviews the facility application documents for the appropriate
level of designation. The complete designation application packet must
include the following:

(1) atrauma designation application for the requested level
of trauma designation;

(2) a completed department designation assessment ques-
tionnaire;

(3) the documented trauma designation survey summary
report that includes findings of requirements met and medical record
reviews;

(4) evidence of documented data validation and quarterly
submission to the State Trauma Registry and National Trauma Data
Bank (NTDB) (if applicable) for the past 12 months;

(5) evidence of the facility's trauma program participation
at Regional Advisory Council (RAC) meetings throughout the desig-

nation cycle; and

(6) full payment of the non-refundable, non-transferrable
designation fee.

(¢) The department reviews the designation application packet
to determine and approve the facility's level of trauma designation. The
department defines the final trauma designation level awarded to the
facility and this designation may be different than the level requested
based on the designation site survey summary. If the department de-
termines the facility meets the requirements for trauma designation the
department provides the facility with a designation award letter and a
designation certificate. The facility must display its trauma designa-
tion certificate in a public area of the licensed premises that is readily
visible to patients, employees, and visitors.

(d) Eligibility requirements for trauma designation.

(1) Health care facilities eligible for trauma designation in-

clude:

(A) ahospital in Texas, licensed or otherwise, in accor-
dance with Texas Health and Safety Code Chapter 241;

(B) ahospital owned and operated by the State of Texas;

(C) a hospital owned and operated by the federal gov-
ernment, in Texas.

(2) Each hospital must demonstrate the capability to stabi-
lize and transfer or treat an acute trauma patient, have written trauma
management guidelines for the hospital, have a written operational
plan, and have a written trauma performance improvement and patient
safety (PIPS) plan.

(3) Each hospital operating on a single hospital license with
multiple locations (multi-location license) may apply for trauma des-
ignation separately by physical location for each designation.

(A) Hospital departments or services within a hospital
must not be designated separately.

(B) Hospital departments located in a separate building
not contiguous with the designated facility must not be designated sep-

arately.

(C) Each non-contiguous emergency department of a
hospital operating on a single hospital license must have trauma pa-
tient care and transfers monitored through the main hospital's trauma
program.

(e) A facility is defined under subsection (d) of this section as a
single location where inpatients receive hospital services and inpatient
care.

(1) Each facility location must meet the requirements for
designation. The department defines the designation level based on the
facility's ability to demonstrate designation requirements are met.

(2) Each facility must submit a separate trauma designa-
tion application based on its resources and the level of designation the

facility is seeking.
(3) If there are multiple hospitals covered under a single

hospital license, each hospital or physical location where inpatients re-
ceive hospital services and care may seek designation.

(4) Trauma designation is issued for the physical location
and to the legal owner of the operations of the designated facility and
is non-transferable.

(f) Facilities seeking trauma designation must meet de-
partment-approved requirements and have them validated by a
department-approved survey organization.

(g) The four levels of trauma designation are as follows.

(1) Comprehensive trauma facility designation (Level I).
The facility, including a free-standing children's facility, must:

(A) meet the current American College of Surgeons
(ACS) trauma verification standards for Level I and receive a letter of
verification from the ACS;

(B) meet the state trauma designation requirements;

(C) meet the participation requirements for the local

RAC;

(D) have appropriate services for dealing with stressful
events available to emergency and trauma care providers; and

(E) submit quarterly trauma data to the State Trauma
Registry, defined in Chapter 103 (relating to Injury Prevention and
Control).

(2) Major trauma facility designation (Level II). The facil-
ity, including a free-standing children's facility, must:

(A) meet the current ACS trauma verification standards
for Level II and receive a letter of verification from the ACS;

(B) meet the state trauma designation requirements;
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(C) meet the participation requirements for the local

RAC;

(D) have appropriate services for dealing with stressful
events available to emergency and trauma care providers; and

(E) submit quarterly trauma data to the State Trauma
Registry, defined in Chapter 103 of this title (relating to Injury Preven-

tion and Control).

(3) Advanced trauma facility designation (Level III). The
facility, including a free-standing children's facility, must:

(A) meet the current ACS trauma verification standards
for Level III and receive a letter of verification from the ACS, or com-
plete a designation survey conducted by a department-approved survey

organization;
(B) meet the state trauma designation requirements;

(C) meet the participation requirements for the local

RAC;

(D) have appropriate services for dealing with stressful
events available to emergency and trauma care providers; and

(E) submit quarterly trauma data to the State Trauma
Registry, defined in Chapter 103 of this title (relating to Injury Preven-

tion and Control).
(4) Basic trauma facility designation (Level IV). The facil-

(1) Facilities must have documented evidence of participa-
tion in the local RAC.

(2) Facilities must have evidence of quarterly trauma data
submissions to the State Trauma Registry for patients that meet NTDB
registry inclusion criteria, following the National Trauma Data Stan-
dards (NTDS) definitions and state definitions.

(3) Facilities must have emergency medical services
(EMS) communication capabilities.

(4) Facilities must have provisions to capture the EMS
wristband number or measures for patient tracking in resuscitation
documentation.

(5) Facilities must have provisions to provide and docu-
ment EMS hand-off.

(6) Facilities must have landing zone capabilities or system
processes to establish a landing zone (when rotor-wing capabilities are
available) with appropriate staff safety training.

(7) Facilities must have a process to provide feedback to
EMS providers.

(8) All levels of trauma facilities must have written trauma
management guidelines specific to the hospital that align with evi-
dence-based practices and current national standards, which must be
reviewed a minimum of every three years. These guidelines must be
specific to the trauma patient population evaluated and admitted by the

ity, including a free-standing children's facility:

(A) Level IV facilities evaluating and admitting 101 or
more trauma patients annually meeting NTDB registry inclusion crite-

facility. Guidelines must be established for the following:

(A) trauma activation and response time based on na-
tional recommendations;

ria must:

(i) meet the current ACS trauma verification stan-
dards for Level IV and complete a designation survey conducted by a
department-approved survey organization;

(ii) meet the state trauma designation requirements;

(iii) meet the participation requirements for the local

RAC;

(iv) have appropriate services for dealing with
stressful events available to emergency and trauma care providers; and

(v) submit quarterly trauma data to the State Trauma
Registry, defined in Chapter 103 of this title (relating to Injury Preven-

tion and Control).

(B) Level IV facilities evaluating and admitting 100 or
less trauma patients annually meeting NTDB registry inclusion criteria
must:

(i) meet the defined state trauma designation re-
quirements and complete a designation survey with the department or
with a department-approved survey organization;

(ii) meet the participation requirements for the local

RAC;

(iii) have appropriate services for dealing with

(B) trauma resuscitation and documentation;

(C) consultation services requests and response;

(D) admission and transfer;

(E) screening, management, and appropriate interven-
tions or referral for both suspected and confirmed abuse of all patient

populations; and

(F) massive transfusion.

(9) Facilities must have defined documentation of trauma
management guidelines pertinent to the care of trauma patients in all
nursing units providing care to the trauma patient.

(10) The written trauma management guidelines must be
monitored though the trauma PIPS process.

(11) The trauma program must have provisions for the
availability of all necessary equipment and services to administer the
appropriate level of care and support for the injured patient meeting
the hospital's trauma activation guidelines and meeting NTDB registry
inclusion criteria through the continuum of care to discharge or
transfer.

(12) All levels of adult trauma facilities must meet and
maintain the Emergency Medical Services for Children's Pediatric
Readiness Criteria, as evidenced by the following:

stressful events available to emergency and trauma care providers; and

(iv) submit quarterly trauma data to the State

(A) annual completion of the on-line National Pediatric
Readiness Project assessment (https://pedsready.org), including a writ-

Trauma Registry, defined in Chapter 103 of this title (relating to Injury

ten plan of correction (POC) for identified opportunities for improve-

Prevention and Control).

(h) All facilities seeking trauma designation must meet the fol-
lowing requirements.

ment that is monitored through the trauma PIPS plan until resolution;

(B) pediatric equipment and resources immediately
available at the facility, and staff with defined and documented com-
petency skills and training on the pediatric equipment;
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(C) education and training requirements for Emergency

to ensure the trauma management guidelines and evidence-based prac-

Nursing Pediatric Course (ENPC) or Pediatric Advanced Life Support

tice are monitored through the trauma performance improvement and

(PALS) for the nurses responding to pediatric trauma activations;

(D) assessments and documentation include Glasgow
Coma Score (GCS); complete vital signs to include temperature, heart

patient safety processes.

(A) Telemedicine cannot replace the requirement for
the trauma on-call physician to respond to the trauma activations

rate, respirations, and blood pressure; pain assessment; and weight

in-person, to conduct inpatient rounds, or to respond to the inpatient

recorded in kilograms;

(E) serial vital signs, GCS, and pain assessments are
completed and documented for the highest level of trauma activations

units, when requested.

(B) All telemedicine assessments, physician orders,
and interventions initiated through telemedicine must be documented

or when shock, a traumatic brain injury, or multi-system injuries are

in the patient's medical record.

identified,;

(F) pediatric imaging guidelines and processes address-

(C) Telemedicine services or the telemedicine physi-
cian may be requested to assist in trauma performance improvement

ing pediatric age or weight-based appropriate dosing for studies impart-

committee reviews.

ing radiation consistent with the ALARA (as low as reasonably achiev-
able) principle; and

(G) documented evidence the trauma facility has com-

(16) The trauma medical director (TMD) must define the
role and expectations of the hospitalist or intensivist in providing care
to the admitted injured patient meeting trauma activation guidelines

pleted a pediatric trauma resuscitation simulation with medical staff

and meeting NTDB registry inclusion criteria.

participation every six months, including a completed critique identi-
fying opportunities for improvement integrated into the trauma perfor-
mance improvement initiatives and tracked until the identified opportu-
nities are corrected. An adult trauma facility evaluating and managing
200 or more patients less than 15 years of age with an injury severity

(17) A trauma program manager (TPM) or designee must
be a participating member of the nurse staffing committee.

(18) The facility must maintain medical records facilitat-
ing the documentation of trauma patient arrival, level of activation,

score (ISS) of 9 or greater is exempt from this requirement of pediatric

physician response and team response times, EMS hand-off, resusci-

trauma simulations. If the facility has responded to an actual pediatric

tation, assessments, vital signs, GCS, serial evaluation of needs, inter-

trauma resuscitation event during a six-month period, the facility is

ventions, patient response to interventions, reassessments, and re-eval-

exempt from this training but must have documented evidence of par-

uation through all phases of care to discharge or transfer out of the

ticipation in the after-action-review.

(13) Free-standing children's trauma facilities must have
resources and equipment immediately available for adult trauma re-

facility.

(19) Level 1, 11, and III facilities, and Level IV facilities
evaluating and admitting 101 or more trauma patients annually meet-

suscitations, adherence to the nursing requirements for Trauma Nurse

ing NTDB registry inclusion criteria must have an organized, effective

Core Course (TNCC) or Advanced Trauma Care for Nurses (ATCN),

trauma service recognized in the medical staff bylaws or rules and reg-

documented evidence the trauma program has completed an adult

ulations and approved by the governing body. Medical staff credential-

trauma resuscitation simulation with medical staff participation every

ing must include a process for requesting and granting delineation of

six months, including a completed critique identifying opportunities

privileges for the TMD to oversee the providers participating in trauma

for improvement integrated into the trauma performance improvement

call coverage, the trauma panel, and trauma management through all

initiatives and tracked until the identified opportunities are corrected.

phases of care.

Free-standing children's trauma facilities evaluating and managing
200 adult patients 15 years or older with an ISS of 9 or greater are
exempt from this requirement for adult trauma simulations.

(14) Rural Level IV trauma facilities in a county with a

(20) Level I, II, and III facilities, and Level IV facilities
evaluating and admitting 101 or more trauma patients annually meet-
ing NTDB registry inclusion criteria must have a TMD with require-
ments aligned with the current ACS standards specific to the level of

population less than 30,000 may utilize telemedicine resources with an

designation requested. The TMD must complete a trauma performance

Advanced Practice Provider (APP) available to respond to the trauma

improvement course approved by the department.

patient's bedside within 15 minutes of notification, with written re-
suscitation and trauma management guidelines monitored through the
trauma performance improvement and patient safety processes.

(A) The APP must be current in Advance Trauma Life

(21) Level I, I, and III facilities, and Level IV facilities
evaluating and admitting 101 or more trauma patients annually meet-
ing NTDB registry inclusion criteria must have an identified TPM re-
sponsible for monitoring trauma patient care throughout the continuum

Support (ATLS) training, annually maintain an average nine hours of

of care, from pre-hospital management to trauma activation, inpatient

trauma-related continuing medical education, and demonstrate adher-

admission, and transfer or discharge, to include transfer follow-up as

ence to the trauma patient management guidelines and documentation

appropriate. The TPM must be a registered nurse with clinical back-

standards.

(B) The facility must have a documented telemedicine
physician credentialing process.

(C) All assessments, physician orders, and interven-

ground in trauma care and must have completed a trauma performance
improvement course approved by the department and the Association
for the Advancement of Automotive Medicine (AAAM) Injury Scal-
ing Course. It is recommended to complete courses specific to the TPM
role. The role must be only for that facility and cannot cover multiple

tions initiated through telemedicine must be documented in the

facilities. The TPM authority and responsibilities are aligned with the

patient's medical record.

(15) Telemedicine in trauma facilities in a county with a
population of 30,000 or more, if utilized, must have a documented

current ACS standards for the specific level of designation.

(22) The facility must have an organizational structure
that facilitates the TPM's review of trauma care from admission to

physician credentialing process, written trauma protocols for utiliza-

discharge, allowing for recommendations to improve care through all

tion of telemedicine including physician response times, and measures

phases of care, and a reporting structure to an administrator having
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the authority to recommend and monitor facility system changes and
oversee the trauma program.

(23) All levels of trauma facilities must maintain a contin-
uous trauma PIPS plan. The plan must be data-driven and must:

(A) identify variances in care or system response events

(29) All levels of trauma facilities must demonstrate the
registered nurses assigned to care for arriving patients meeting trauma
activation guidelines have current TNCC or ATCN, ENPC or PALS,
and Advanced Cardiac Life Support certifications. Those new to the
facility or the facility's trauma resuscitation area must meet these re-
quirements within 18 months.

for review, including factors that led to the event, delays in care, hos-
pital events such as complications, and all trauma deaths;

(B) define the levels of harm;

(C) define levels of review;

(D) identify factors that led to the event;

(E) identify opportunities for improvement;

(F) establish action plans to address the opportunities

(30) Level I, II, and III facilities, and Level IV facilities
evaluating and admitting 101 or more trauma patients annually meet-
ing NTDB registry inclusion criteria must have evidence the trauma
program surgeons, trauma liaisons, trauma program personnel, operat-
ing suite leaders, and critical care medical director and nursing lead-
ers complete a mass casualty response training on their roles, potential
job functions, and job action sheets, to ensure competency regarding
actions required for surge capacity, capabilities, and patient flow man-
agement from resuscitation to inpatient admission, operative suite, and

for improvement;

(G) monitor the action plan until the desired change is
met and sustained;

(H) establish a concurrent PIPS process;

(I) meet staffing standards that align with the ACS stan-
dards for performance improvement personnel; and

(J) utilize terminology for classifying morbidity and
mortality with the terms:

(i) morbidity or mortality without opportunity;

(ii) morbidity or mortality with opportunity for im-
provement; and
(iii) morbidity or mortality with regional opportu-

critical care units or intensive care units during a multiple casualty or
mass casualty event. If the facility has responded to an actual mass ca-
sualty event during a 12-month period, the facility is exempt from this
training but must have documented evidence of participation in the af-
ter-action review.

(31) Level 1V facilities evaluating and admitting 101 or
more patients annually meeting NTDB registry inclusion criteria must:

(A) meet the current ACS Level IV standards and de-
fined state requirements;

(B) have 24-hour on-site coverage by an emergency
physician credentialed by the hospital and approved by the TMD to
participate in the resuscitation and treatment of trauma patients of all
ages and respond to trauma activation patients within 30 minutes of
request;

nity for improvement.

(24) The trauma PIPS plan must be approved by the TMD,

(C) have documented guidelines for trauma activations,
resuscitation guidelines, documentation standards, and patient trans-

TPM, and the trauma operations committee and be disseminated to

fers, and measures to monitor the guidelines through the trauma perfor-

all departments providing care to the trauma patient. The depart-

mance improvement process. Transfer reviews must include the time

ments must ensure staff are knowledgeable of the responsibilities in

of arrival, transfer decision time, transfer acceptance time, transport ar-

the trauma PIPS plan and the requested data and information to be

rival time, and time transferred;

presented at the trauma operations committee.
(25) The Level I, II, and III facilities, and Level IV fa-

(D) have documented management guidelines specific
to the trauma patients admitted at the facility based on trauma registry

cilities evaluating and admitting 101 or more trauma patients annu-
ally meeting NTDB registry inclusion criteria must demonstrate that
the TMD chairs the secondary level of performance review, chairs
the trauma multidisciplinary peer review committee, and co-chairs the
trauma operations committee with the TPM.

(26) The trauma PIPS plan must outline the roles and re-
sponsibilities of the trauma operations committee and its membership.

(27) The trauma facility must document and include in its
trauma PIPS plan the external review of the trauma verification and
designation assessment questionnaire, designation survey documents,
the designation survey summary report, including the medical record
reviews, and all communication with the department.

(28) Trauma facilities must submit required trauma registry
data every 90 days or quarterly to the State Trauma Registry and have
documented evidence of data validation and correction of identified
errors or blank fields.

(A) All levels of trauma facilities must demonstrate the
current ACS standards for staffing requirements for the trauma registry
are met.

(B) Trauma facilities utilizing a pool of trauma regis-
trars must have an identified trauma registrar from the pool assigned to
the facility to ensure data requests are addressed in a timely manner.

data;

(E) have a written trauma PIPS plan that, at minimum,

monitors:

(i) trauma team activations;

(i) trauma team member response times;

(iii) _trauma resuscitation guidelines;

(iv) documentation standards;

(v) trauma management guidelines;

(vi) _pediatric trauma resuscitation guidelines;

(vii) transfer guidelines; and

(viii) _ all trauma deaths; and

(F) have provisions for a multidisciplinary trauma peer
review committee and a trauma operations committee.

(32) Level 1V facilities evaluating and admitting 100 or
less trauma patients annually meeting NTDB registry inclusion criteria
must:

(A) have 24-hour emergency services coverage by a
physician credentialed by the hospital and approved by the TMD to
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participate in the resuscitation and treatment of trauma patients of all
ages and respond to trauma activation patients within 30 minutes of

request;

(B) have a TMD overseeing and monitoring the trauma
care provided and who is current in ATLS;

(C) have a TPM who is a registered nurse or have the
TPM job functions integrated into the chief nursing officer (CNO) job
functions and the TPM must:

(i) complete a trauma performance improvement
course approved by the department;

(i) complete a registry AAAM Injury Scoring

(1) A complete application packet contains the following:

(A) a trauma designation application for the requested
level of trauma designation;

(B) a completed department designation assessment
questionnaire;
(C) the documented trauma designation survey sum-

mary report that includes findings of requirements met and medical
record reviews;

(D) evidence of documented data validation and quar-
terly submission to the State Trauma Registry and NTDB (if applica-
ble) for the past 12 months;

Course; and

(iii) oversee and monitor trauma care provided;

(D) have documented guidelines for trauma team ac-
tivation with response times, resuscitation guidelines, and documen-

(E) evidence of the facility's trauma program participa-
tion at RAC meetings throughout the designation cycle;

(F) full payment of the non-refundable, non-trans-
ferrable designation fee and department remit form submitted to the

tation standards for resuscitation through admission, transfer, or dis-

department Cash Branch per the designation application instructions;

charge;

(E) have documented management guidelines specific
for the trauma patients admitted to the facility;

(F) have documented transfer guidelines that are mon-
itored to identify the arrival time, decision to transfer time, time of
transfer acceptance, time of transport arrival, and time of transfer;

(G) have a trauma PIPS plan that, at minimum, moni-

tors:

(i) trauma team activations;

(it) _trauma team member response times;

(iii) trauma resuscitation guidelines;

(iv) documentation standards;

(v) trauma management guidelines;

(vi) pediatric trauma resuscitation guidelines;

(vii) _ transfer guidelines; and

(viii) _ all trauma deaths;

(H) have provisions for a trauma multidisciplinary peer

and

(G) the documentation in subparagraphs (A), (B), (D),
and (E) of this paragraph must be submitted to the department and de-
partment-approved survey organization no less than 45 days before the
facility's scheduled designation survey.

(2) The facility must have the required documents avail-
able and organized for the actual designation survey, including:

(A) documentation of a minimum of 12 months of
trauma performance improvement and patient safety reviews, in-
cluding minutes and attendance of the trauma operations meetings
and the trauma multidisciplinary peer review committee meetings,
all trauma-documented management guidelines or evidence-based
practice guidelines, and all trauma-related policies, procedures, and
diversion times;

(B) evidence of 12 months of trauma registry submis-
sions to the State Trauma Registry;

(C) documentation of all injury prevention, outreach
education, public education, and research activities (if applicable); and

(D) documentation to reflect designation requirements

are met.

review process and operational oversight integrated into the hospitals
performance review or quality review processes;

(I) have provisions for a trauma registry and submit the

(3) Not later than 90 days after the trauma designation sur-
vey, the facility must submit to the department the following documen-
tation:

NTDB data to the State Trauma Registry quarterly to include each pa-
tient's ISS;

(J) have conventional radiology available 24-hours per

(A) the documented trauma designation survey sum-
mary report that includes the requirements met and not met, and the
medical record reviews; and

day;
(K) have laboratory services available 24-hours per day

(B) a POC, if required by the department, which ad-
dresses all designation requirements defined as "not met" in the trauma

for standard analysis of blood, urine, and other body fluids, including

designation survey summary report, which must include:

microbiologic sampling when appropriate;

(L) have blood bank capabilities including typing and

(i) a statement of the cited designation requirement

not met;

cross-matching and have a minimum of two universal packed red blood
cell units available; and

(M) participate in the local RAC.

(i) A facility seeking trauma designation or renewal of desig-
nation must submit the completed designation application packet, have

(ii) a statement describing the corrective actions
taken by the facility seeking trauma designation to meet the require-
ment;

(iii)  the title of the individuals responsible for ensur-
ing the corrective actions are implemented and monitored;

the required documents available at the time of the designation survey,
and submit the designation survey summary report and medical record
reviews following the completed designation survey.

(iv) _ the date the corrective actions are implemented;
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(v) _astatement on how the corrective actions will be
monitored and what data are measured to identify change;

(vi) documented evidence the POC is implemented
within 60 days of the survey date; and

(vii) any subsequent documents requested by the de-

partment.

(4) The application includes full payment of the appropri-
ate non-refundable, non-transferrable designation fee.

(A) For Level I and Level II trauma facility applicants,

(2) Level III facilities must request a designation survey
through either the ACS trauma verification program or through a de-
partment-approved survey organization.

(3) Level 1V facilities evaluating and admitting 101 or
more trauma patients annually meeting NTDB registry inclusion cri-
teria must schedule a designation survey with a department-approved
survey organization.

(4) Level IV facilities evaluating and admitting 100 or less
trauma patients annually meeting the NTDB registry inclusion criteria
must schedule a designation survey with the department. The facility's

the fee is no more than $10 per licensed bed with an upper limit of

executive officers may request, in writing, a designation survey with a

$5,000 and a lower limit of $4,000.

(B) For Level III trauma facility applicants, the fee is
no more than $10 per licensed bed with an upper limit of $2,500 and a

department-approved survey organization.

(5) The facility must notify the department of the date of
the scheduled designation survey a minimum of 60 days before the

lower limit of $1,500.

(C) For Level 1V trauma facility applicants, the fee is
no more than $10 per licensed bed with an upper limit of $1000 and a

survey.

(6) The facility is responsible for any expenses associated
with the designation survey.

lower limit of $500.

(5) All application documents except the designation fee

(7) The department, at its discretion, may appoint a desig-
nation coordinator to participate in the survey process. The designation

are submitted electronically to the department.

(j) Facilities seeking initial trauma designation must complete
a scheduled conference call with the department and include the fa-
cility's chief executive officer (CEO), CNO, chief operating officer
(COO0), trauma administrator or executive leader, TMD, and TPM be-
fore scheduling the designation survey. The following information
must be provided to the department before the scheduled conference
call with the department:

(1) job descriptions for the TMD, TPM, and trauma regis-

trar;
(2) trauma operational plan;
(3) trauma PIPS plan;
. (4) trauma activation and trauma management guidelines;
an

(5) trauma registry procedures.

(k) Facilities seeking designation renewal must submit the re-
quired documents described in subsection (i) of this section to the de-
partment no later than 90 days before the facility's current trauma des-
ignation expiration date.

(1) The application will not be processed if a facility seeking
trauma designation fails to submit the required application documents
and designation fee.

(m) A facility requesting designation at a different level of care

coordinator's costs are borne by the department.

(o) The survey team composition must be as follows:

(1) Level I or Level II facilities must be reviewed by a team
consistent with the current ACS standards, currently participating in the
management or oversight of trauma patients at a verified/designated
Level I or II trauma facility and practicing outside of Texas. The fa-
cility's executive officers may request additional survey team members

through the ACS.

(2) Level III facilities must be reviewed by a team con-
sistent with the ACS current standards, currently participating in the
management or oversight of trauma patients at a verified or designated
Level I, II, or III trauma facility. The facility's executive officers may
request additional survey team members through the survey organiza-
tion.

(3) Level IV facilities must be reviewed by surveyors de-
termined by the facility's number of trauma patients meeting NTDB
registry inclusion criteria that are evaluated and admitted to the facil-

ity.

(A) Level IV facilities evaluating and admitting 101 or
more trauma patients annually meeting NTDB registry inclusion cri-
teria must be reviewed by a surgeon and a trauma program manager
currently participating in trauma patient management or oversight at
a Level I, II, or III designated facility. The facility's executive offi-
cers may request additional surveyor team members through the de-
partment-approved survey organization.

or experiencing a change in ownership or a change in physical address
must notify the department and submit a complete designation appli-
cation packet and application fee.

(n) Level I, II, and I1I facilities, and Level IV facilities evaluat-

(B) Level 1V facilities evaluating and admitting 100 or
less trauma patients annually meeting NTDB registry inclusion crite-
ria complete a designation survey with the department. The facility's
executive officers may request, in writing, a designation survey with

ing and admitting 101 or more trauma patients annually meeting NTDB

a department-approved survey organization. If a department-approved

registry inclusion criteria must schedule a designation survey with a de-

survey is requested, an emergency medicine physician or family prac-

partment-approved survey organization. All aspects of the designation

tice physician, or surgeon currently serving in the role of a trauma med-

survey process must follow the department designation survey guide-

ical director or trauma liaison, must complete the designation survey.

lines. All initial designation surveys must be performed in person un-
less approval for virtual review is given by the department.

(1) Facilities requesting Level I and II trauma facility des-

(p) Trauma facilities seeking designation or redesignation and
department-approved survey organizations must follow the department
survey guidelines and ensure all surveyors follow these guidelines.

ignation must request a verification survey through the ACS trauma
verification program. This includes pediatric stand-alone facilities.

(1) All members of the survey team for Level III or IV, ex-
cept department staff, must not be from the same TSA or a contiguous
TSA of the facility's location without the written approval from the de-
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partment. There must be no business or patient care relationship or any
known conflict of interest between the surveyor or the surveyor's place

(i) _ chair of Governor's EMS and Trauma Advisory
Council (GETAC);

of employment and the facility being surveyed.

(2) The facility must not accept surveyors with any known
conflict of interest. If a conflict of interest is present, the facility seek-
ing trauma designation must decline the assigned surveyor through the
survey organization.

(A) A conflict of interest exists when the surveyor has
a direct or indirect financial, personal, or other interest which would
limit or could reasonably be perceived as limiting the surveyor's ability
to serve in the best interest of the public.

(B) The conflict of interest may include a surveyor who,
in the past four years:

(i) has trained or supervised key hospital or medical
staff in residency or fellowship;

(ii)  collaborated professionally with key members
of the facility's leadership team;

(iti) was employed in the same health care system in

(ii)  chair ofthe GETAC Trauma System Committee;

(iii)  current president of the Texas Trauma Coordi-
nators Forum;

(iv) two individuals who each have a minimum of 10
years of trauma facility oversight as an administrator, medical director,
program manager, or program liaison, all selected by the current chair
of GETAC and approved by the EMS/Trauma Systems Section director
and Consumer Protection Division (CPD) associate commissioner; and

(v) three department representatives from the

EMS/Trauma Systems Section.

(B) The Trauma Designation Review Committee meet-
ings are closed to maintain confidentiality for all reviews.

(C) The GETAC chair and the chair of the Trauma Sys-
tem Committee are required to attend the Trauma Designation Review
Committee, in addition to a minimum of three of the other members, to
conduct meetings with the purpose of reviewing trauma facility desig-

state or out of state;

(iv) participated in a designation consultation with

the facility;

(v) had a previous working relationship with the fa-
cility or facility leader;

(vi) conducted a designation survey for the facility;

nation appeals, exception requests, and contingent designation survey
summaries that identify requirements not met. Agreement from a ma-
jority of the members present is required.

(2) Ifthe Trauma Designation Review Committee supports
the department's designation determination, the EMS/Trauma Systems
Section director gives written notice of the review and determination
to the facility not later than 30 days after the committee's recommen-

(vii) _is the EMS medical director for an agency that
routinely transports trauma patients to the facility.

(3) Ifadesignation survey occurs with a surveyor who has
a known conflict of interest, the trauma designation survey summary
report and medical record review may not be accepted by the depart-
ment.

(4) A survey organization must complete an application re-
questing to perform designation surveys in Texas and be approved by
the department. Each organization must renew its application every

four years.
(q) Level I and II facilities using the ACS verification program

dation.

(3) If the Trauma Designation Review Committee recom-
mends a different level of designation, it will provide the recommenda-
tion to the department. The department reviews the recommendation
and determines the approved level of designation. Additional actions,
such as a focused review, re-survey, or submission of information and
reports to maintain designation, may be required by the department for
identified designation requirements not met or only partially met.

(4) If a facility disagrees with the department's awarded
level of designation, the facility may request a second appeal review
with the department's CPD associate commissioner. The appeal must
be submitted to the EMS/Trauma Systems Section no later than 15 days
after the issuance date of the department's designation. If the CPD as-

who receive a Type I or three or more Type II standards not met, and

sociate commissioner disagrees with the Trauma Designation Review

Level III facilities surveyed by a department-approved survey organi-

Committee's recommendation, the CPD associate commissioner de-

zation with four or more requirements not met, must schedule a con-

cides the appropriate level of designation awarded. The department

ference call with the department.

(r) If a health care facility seeking re-designation fails to meet
the requirements outlined in subsection (j) of this section, the original
designation expires on its expiration date. The facility must wait six

sends a notification letter of the second appeal decision within 30 days
of receiving the second appeal request.

(5) If the facility continues to disagree with the second
level of appeal, the facility may request a hearing, governed by the

months and begin the process again to continue as a designated trauma

department's rules for a contested case hearing and by Texas Admin-

facility.

(s) If a facility disagrees with the designation level awarded
by the department, the CEO, CNO, or COO may request an appeal,
in writing, sent to the EMS/Trauma Systems Section director not later
than 30 days after the issuance date of a designation award.

(1) All written appeals are reviewed quarterly by the
EMS/Trauma Systems Section director in conjunction with the Trauma

istrative Procedure Act, Texas Government Code Chapter 2001, and
the department's formal hearing procedures in §§1.21, 1.23, 1.25, and
1.27 of this title (relating to Formal Hearing Procedures).

(t) All designated facilities must follow the exceptions and no-
tifications process outlined in the following paragraphs.

(1) A designated trauma facility must provide written or
electronic notification of any significant change to the trauma program

Designation Review Committee.

(A) The Trauma Designation Review Committee con-
sists of the following individuals for trauma designation appeals, ex-
ception requests, or contingent designation survey summaries:

impacting the capacity or capabilities to manage and care for a trauma
patient. The notification must be provided to:

(A) all EMS providers that transfer trauma patients to
or from the designated trauma facility;
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(B) the hospitals to which it customarily transfers out

the public that are different than the current designation level awarded

or from which it transfers in trauma patients;
(C) applicable RACs; and
(D) the department.

(2) If the designated trauma facility is unable to meet the

by the department.

(w) During a virtual, on-site, or focused designation review
conducted by the department or a department-approved survey organi-
zation, the department or surveyor has the right to review and evaluate
the following documentation to validate designation requirements are

requirements to maintain its current designation, it must submit to the

met in this section and the Texas Health and Safety Code Chapter 773:

department a documented POC and a request for a temporary exception
to the designation requirements. Any request for an exception must
be submitted in writing from the facility's CEO and define the facil-
ity's timeline to meet the designation requirements. The department
reviews the request and the POC and either grants the exception with a
timeline based on access to care, including geographic location, other
levels of trauma facilities available, transport times, impact on trauma
outcomes, and the regional trauma system, or denies the exception. If
the facility is not granted an exception or it does not meet the desig-
nation requirements at the end of the exception period, the department

(1) trauma patient medical records;

(2) trauma PIPS plan and process documents;

(3) appropriate committee documentation for attendance,
meeting minutes, and documents demonstrating why the case was re-
ferred, the date reviewed, pertinent discussion, and any actions taken
specific to improving trauma care and outcomes; and

(4) documents relevant to trauma care in a designated
trauma facility or facility seeking trauma facility designation to

elects one of the following:

(A) review the exception request with the Trauma Des-
ignation Review Committee with consideration of geographic location,

validate evidence designation requirements are met.

(x) The department and department-approved survey organi-
zations must comply with all relevant laws related to the confidentiality

access to trauma care in the local area of the facility, and impact on the

of such records.

regional system;

(B) re-designate the facility at the level appropriate to
its revised capabilities;

(C) outline an agreement with the facility to satisfy all
designation requirements for the level of care designation within a time
specified under the agreement, which may not exceed the first anniver-
sary of the effective date of the agreement; or

(D) accept the facility's relinquishing of its trauma des-
ignation certificate.

(3) Ifthe facility is relinquishing its trauma designation, the
facility must provide 30 day written advance notice of the relinquish-
ment to the department. The facility informs the applicable RACs,
EMS providers, and facilities to which it customarily transfers out or
from which it transfers in trauma patients. The facility is responsible
for continuing to provide trauma care services or ensuring a plan for
trauma care continuity for 30 days following the written notice of re-
linquishment of its trauma designation.

(u) A designated trauma facility may choose to apply for a
higher level of designation at any time. The facility must follow the
initial designation process described in subsection (i) of this section to
apply for a higher level of trauma designation. The facility must not
claim or advertise the higher level of designation until the facility has
received written notification of the award of the higher level of desig-
nation.

(v) A hospital providing trauma services must not use or au-
thorize the use of any public communication or advertising containing
false, misleading, or deceptive claims regarding its trauma designation
status. Public communication or advertising is deemed false, mislead-
ing, or deceptive if the facility uses these, or similar, terms:

(1) trauma facility, trauma hospital, trauma center, func-
tioning as a trauma center, serving as a trauma center, or similar termi-
nology if the facility is not currently designated as a trauma center or
designated trauma center at that level; or

(2) comprehensive Level I trauma center, major Level 11
trauma center, advanced Level 111 trauma center, basic Level IV trauma
center, or similar terminology in its signs, website, advertisements, so-
cial media, or in the printed materials and information it provides to

$§157.128.  Denial, Suspension, and Revocation of Trauma Facility
Designation.

(a) A [An applicantthealtheare] facility's application for des-
ignation may be denied or a [healtheare] facility's [trauma] designation
may be suspended or revoked for failure to meet designation require-
ments, or for any of [; but net limited to;] the following reasons:

(1) failure to comply with the statute and this chapter [these
sections];
(2) willful preparation or filing of false reports or records;

(3) fraud or deceit in obtaining or attempting to obtain des-
ignation status;

(4) failure to submit data to the State Trauma [Texas
EMS/Trauma)] Registry;

(5) failure to maintain required licenses, designations, and
accreditations or when disciplinary action has been taken against the
health care [healtheare] facility by a state or national licensing agency;

(6) failure to have appropriate staff, [er] equipment, or re-
sources required for designation routinely available [as deseribed in
Designation)];

1P abuse or abandenment of a patient;}

(7) [€8)] unauthorized disclosure of medical or other confi-
dential information;

(8) [#9)] alteration or inappropriate destruction of medical
records; or

(9) [E®)] refusal to render care because of a patient's race,
color, sex, pregnancy, [ereed;]| national origin, religion, sexual prefer-
ence, age, disability, [handieap;] medical condition, [preblem;] or in-
ability to pay.[; ef]

D  eriminal conviction(s) as deseribed in the Ocecupa-
tions Code, Chapter 53, Subchapter B.]

(b) Intermittent [Oeceastonal] failure of a [healtheare] facility
to meet designation criteria is [shall] not [be] grounds for denial, sus-
pension, or revocation by the department [Office of EMS/Trauma Sys-
tems Coordination (offiee)], if the circumstances under which the fail-
ure occurred:
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(1) do not reflect an overall deterioration in quality of
trauma care; and

(2) are corrected within a reasonable timeframe by the
[healtheare] facility.

(c) If the department [effiee] proposes to deny, suspend, or
revoke a designation, the department [effice] must [shall] notify the
[healtheare] facility at the address shown in [the] current department
records [of the department]. The notice must [shall] state the alleged
facts that warrant the proposed action and state [that] the [healtheare]
facility has an opportunity to appeal the proposed action through the
Trauma Designation Review Committee as described in §157.126(s) of

(A) To be eligible to receive extraordinary emergency
funding, an entity must meet the following requirements:

(i) be alicensed EMS provider, a designated trauma
facility, or a recognized first responder organization (FRO);

(ii) submit a completed application and any addi-
tional documentation requested by the department; and

(iii) provide documentation of active participation
in its local Regional Advisory Council (RAC).

(B) Incomplete applications will not be considered for
extraordinary emergency funding.

this subchapter (relating to Trauma Facility Designation Requirements
Effective on September 1, 2025) or request a hearing in the manner
referenced for contested cases [aceordanee with] in Texas Government
Code[;] Chapter 2001.

(1) A request for a hearing must [shall] be in writing and
submitted to the department [Office of EMS/Trauma Systems Coordi-
nation and pestmarked] within 15 days of the issuance date [the notice
was sent].

(2) Ifthe [healtheare] facility fails to [timely] submit a writ-
ten request for a hearing, it will be deemed to have waived the oppor-
tunity for a hearing and the proposed action will be ordered.

(d) Six months after the denial of an applicant
[applicant/healtheare]  facility's  designation,  the  applicant

[applicant/healtheare] facility may reapply for [trawma] facility
designation [as deseribed in §157125 of this title].

(e) One year after the revocation of a [healtheare] facility's
designation, the [healtheare] facility may reapply for designation [as
deseribed in §157125 of this title]. The department [office] may deny
designation if the department [effice] determines [that] the reason for
the revocation continues to exist or if the facility otherwise does not
continuously meet the designation requirements.

() The department informs the facility of the potential fund-
ing implications related to the designation denial, suspension, or revo-

(4) EMS allocation.

(A) The department contracts with each eligible RAC
to distribute the county funds to eligible EMS providers based within
counties aligned with the relevant TSA.

(i) The department evaluates submitted support doc-
uments per the contract statement of work. Awarded funds must be
used in addition to current operational EMS funding of eligible recipi-
ents and must not supplant the operational budget.

(i) Funds are allocated by county to be awarded to
eligible providers in each county. Funds are non-transferable to other
counties within the RAC if there are no eligible providers in a county.

(B) Eligible EMS providers may contribute funds for a
specified purpose within the TSA when:

(i) all EMS providers received communication re-
garding the intent of the contributed funds;

(ii) _the EMS providers voted and approved by ma-
jority vote to contribute funds; and

(iii) all EMS providers that did not support con-
tributing funds, receive the eligible funding.

(C) To be eligible for funding from the EMS allocation,
providers must:

cation as outlined in:

1 1

Texas Administrative Code §355.8052 and

(i) maintain and comply with all licensure require-
ments as described in §157.11 of this chapter (relating to Requirements

§355.8065; and

(2) Section 157.130 of this subchapter (relating to Funds
for Emergency Medical Services, Trauma Facilities, and Trauma Care

for an EMS Provider License);

(i) follow RAC regional guidelines regarding pa-
tient destination and transport in all TSAs where EMS is provided and

Systems, and the Designated Trauma Facility and Emergency Medical

verified by each RAC;

Services Account).
§157.130.  Funds for Emergency Medical Services, Trauma Facili-

(iii) _notify the RACs of any potential eligibility to
receive funds and meet the RACs' participation requirements, if a

ties, and Trauma Care Systems, and the Designated Trauma Facility

provider is contracted to provide EMS within a county of any one TSA

and Emergency Medical Services Account.

(a) Allocations determination under Texas Health and Safety
Code §773.122 and Health and Safety Code Chapter 780.

(1) Department determination. The department determines
each year:

(A) eligibility criteria for emergency medical services
(EMS), trauma service area (TSA), and hospital allocations; and

(B) the amount of EMS, TSA, and hospital allocations

based on language described in Texas Health and Safety Code §773.122
and Chapter 780.

(2) Eligibility requirements. To be eligible for funding

from the accounts, all potential recipients must maintain the regional
participation requirements.

(3) Extraordinary emergency funding.

and whose county of licensure is another county not in or contiguous
with that TSA; and

(iv) provide the department evidence of a contract or
letter of agreement with each additional county government or taxing
authority in which EMS is provided in any county beyond its county
of licensure.

(D) Inter-facility transfer letters of agreement and con-
tracts or mutual aid letters of agreement and contracts do not meet the
requirement of a county contract.

(E) Contracts or letters of agreement must be submitted
to the department on or before the stated department contract dead-
line of the respective year and provide evidence of continued coverage
throughout the effective contract dates for which the eligibility of the
EMS provider is being considered.
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(F) EMS providers with contracts or letters of agree-
ment on file with the department meeting the effective contract dates

(i) _the hospital being designated as a trauma facility
by the department as defined in Texas Health and Safety Code Chapter

do not need to resubmit a copy of the contract or letter of agreement
unless it has expired or will expire before the effective date of the next
contract.

(G) The submitted contracts or letters of agreement

773;

(ii) the percentage of the hospital's uncompensated
trauma care cost for patients meeting the National Trauma Data Bank
(NTDB) registry inclusion criteria relative to the total uncompensated

must include effective dates to determine continued eligibility.

(H) EMS providers are responsible for ensuring all con-
tracts or letters of agreement have been received by the department on
or before the listed deadline to be considered for eligibility.

(I) Air ambulance providers must meet the same re-

trauma care cost reported for the identified patient population by qual-
ified facilities that year;

(iii) availability of funds; and

(iv) submission of a complete application to the de-
partment within the stated time frame. Incomplete applications will not

quirements as ground transport EMS providers to be eligible to receive

be considered.

funds from a specific county other than the county of licensure.

(J) Ifan EMS provider is licensed in a particular county

(B) Additional information may be requested by the de-
partment to determine eligibility for funding.

for a service area considered a geo-political subdivision and whose
boundary lines cross multiple county lines, it will be considered eligible
for the EMS Allocation for all counties overlapped by that geo-political
subdivision's boundary lines. Verification from local jurisdictions will
be requested for every county that comprises the geo-political subdi-
vision to determine funding eligibility for each county. The eligibility
of EMS providers whose county of licensure is in a geo-political sub-
division other than those listed in clauses (i) - (v) of this subparagraph
will be evaluated on a case-by-case basis. Geo-political subdivisions
include:

(i) municipalities;

(it) school districts;

(iii) emergency service districts (ESDs);

(iv) _ utility districts; or

(v) _prison districts.
(5) TSA allocation.

(A) The department contracts with eligible RACs to
distribute the funds for the operation of the 22 TSAs and for equip-
ment, communications, education, and training for the areas.

(B) To be eligible to distribute funding on behalf of el-
igible recipients in each county to the TSA, a RAC must be:

(i) officially recognized by the department as de-

(C) A designated trauma facility in receipt of funding
from the hospital allocation that fails to maintain its designation as
required in §157.125 of this subchapter (relating to Requirements for
Trauma Facility Designation Effective Through August 31, 2025) and
§157.126 of this subchapter (relating to Trauma Facility Designation
Requirements Effective on September 1, 2025), must return to the de-
partment all hospital allocation funds received in the prior 12 months
within 90 days of failure to maintain trauma designation.

(D) The department may grant an exception to subpara-
graph (C) of this paragraph if it finds compliance with this section
would not be in the best interest of the persons served in the affected

local system.
(E) A facility must have no outstanding balance owed

to the department or other state agencies before receiving any future
disbursements from the hospital allocation.

(7) Department allocations. The department's process for
funding allocations defined in this subsection applies to the account de-
fined in Texas Health and Safety Code Chapter 780 and includes desig-
nated trauma facilities and those in active pursuit of trauma designation
in the funding allocation.

(8) Department unawarded designation. An undesignated
facility in active pursuit of designation but that has not been awarded
a trauma designation by the department pursuant to Texas Health and
Safety Code §780.004 must return to the department all funds received

scribed in §157.123 of this subchapter (relating to Regional Advisory

from the hospital allocation, plus a penalty of 10 percent of the awarded

Councils);

(i) _in compliance with all RAC performance crite-
ria, have a current RAC self-assessment, and have a current regional

amount.

(b) Calculation methods. Calculation of county portions of the
EMS allocation, the RAC portions of the TSA allocation, and the hos-

trauma and emergency health care system plan; and

(iii) _incorporated as an entity exempt from federal
income tax under Section 501(a), Internal Revenue Code of 1986, and
its subsequent amendments by being listed as an exempt organization
under Section 501(c)(3).

(C) The TSA allocation distributed under this para-
graph is based on the relative geographic size and population of each
TSA and on the relative amount of trauma care provided.

(6) Hospital allocation. The department distributes funds

pital allocation are:
(1) EMS allocation.

(A) EMS allocation is derived by adjusting the weight
of the statutory criteria to ensure, as closely as possible:

(i) 40 percent of the funds go to urban counties; and

(ii) 60 percent of the funds go to rural counties.

(B) An individual county's portion of the EMS alloca-
tion is based on its geographic size, population, and the number of

to designated trauma facilities to subsidize a portion of uncompensated

emergency health care runs, multiplied by adjustment factors deter-

trauma care provided or to enhance the facility's delivery of trauma

mined by the department, so the distribution approximates the required

care.

(A) Funds distributed from the hospital allocations are
made based on:

percentages for urban and rural counties.

(C) The formula is:

(i) the county's population multiplied by an adjust-

ment factor;
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(ii) _plus, the county's geographic size multiplied by
an adjustment factor;

(iii) plus, the county's total emergency health care
runs multiplied by an adjustment factor;

(iv) divided by 3; and
(v) multiplied by the total EMS allocation.

(D) The adjustment factors are manipulated so the dis-
tribution approximates the required percentages for urban and rural
counties.

(E) Total emergency health care runs are the number of
emergency patient care records electronically transmitted to the depart-
ment in a given calendar year by EMS providers.

(2) TSA allocation.
(A) The TSA allocation is based on its relative geo-

(i) the facility's reported costs of uncompensated

trauma care;

(if) minus any collections received by the facility for
any portion of the facility's uncompensated trauma care previously re-
ported for the purposes of this section;

(iii)  divided by the total reported costs of uncompen-
sated trauma care by eligible facilities; and

(iv) multiplied by the total money available after re-
ducing the amount to be distributed in subparagraph (C)(i) of this para-

graph.

(F) The reporting period of a facility's uncompensated
trauma care must apply to costs incurred during the preceding calendar
ear.

(c) Loss of funding eligibility. If the department finds an EMS
provider, RAC, or hospital has violated Texas Health and Safety Code

graphic size, population, and trauma care provided as compared to all

Chapter 773 or fails to comply with this chapter, the department may

other TSAs.
(B) The formula is:

(i) the TSA's percentage of the state's total popula-

tion;

(ii) plus, the TSA's percentage of the state's total ge-

ographic size;
(iii) _plus, the TSA's percentage of the state's total

trauma care;
(iv) divided by 3; and
(v) multiplied by the total TSA allocation.

(C) Total trauma care is the number of trauma patient
records electronically transmitted to the department in a given calendar
year by EMS providers and hospitals.

(3) Hospital allocation.

(A) Distributions, including unexpended portions of the
EMS and TSA allocations, are determined by an annual application
process.

(B) An annual application must be submitted each state
fiscal year. Incomplete applications will not be considered for the hos-
pital allocation calculation.

(C) Based on the information provided in the approved
application, each facility will receive allocations as follows.

(i) An equal amount, not to exceed 20 percent of the
available hospital allocation, to reimburse designated trauma facilities
and those facilities in active pursuit of designation under the program.

(ii) Any funds not allocated in paragraphs (1) and
(2) of this subsection are included in the distribution formula in sub-
paragraph (E) of this paragraph.

(D) If the total cost of uncompensated trauma care
for patients meeting NTDB registry inclusion criteria exceeds the
amount appropriated from the account, minus the amount referred
to in subparagraph (C)(i) of this paragraph, the department allocates
funds based on a facility's percentage of uncompensated trauma care
costs in relation to the total uncompensated trauma care cost reported
by qualified hospitals for the funding year.

(E) The hospital allocation formula for trauma desig-
nated facilities is:

withhold account monies for a period of one to three years, depending
upon the seriousness of the infraction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403179

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 535-8538

¢ ¢ ¢
CHAPTER 181. VITAL STATISTICS

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes an amendment to
§181.22, concerning Fees Charged for Vital Records Services;
and the repeal of §181.35, concerning Parental Consent of
Underage Applicants to Marriage.

BACKGROUND AND PURPOSE

The purpose of the proposal is to clarify and enhance the trans-
parency of Vital Statistics fees in rule and to repeal outdated
rules identified during the rule review process.

The amendment to §181.22 consolidates fees charged for vital
records services to clearly state each fee amount. Currently, the
public must add together separate fees to get the total fee for a
vital record. There is no fee increase with this consolidation.

The expedited service fee, which shortens processing time, is
available if the applicant chooses to pay the extra sum. The ex-
pedited service fee will increase from $5 to $25 per application.
The current fee has not increased in 33 years and does not cover
the costs for the service. The public does not need to pay this
fee to obtain a vital record.

The amendment includes longstanding services being provided
but were not listed in rule.
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Section 181.35 is being repealed to comply with Senate Bill
1705, 85th Legislature, Regular Session, 2017, that repealed
the statutory authority in the Texas Family Code §2.102.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §181.22 1) clarifies the fee for a
copy or research copy of a birth, death, or fetal death record; 2)
deletes the surcharge fee for searching and issuing each certi-
fied copy of a birth certificate because it was consolidated in the
service fee; 3) renumbers and simplifies language of the fee for
an heirloom birth certificate, the fee for a heirloom wedding an-
niversary certificate, the fee for a search of a vital record, and the
fee for a birth verification, marriage verification, divorce verifica-
tion, or death verification; 4) adds the fees for existing services
which were not previously included in rule; 5) renumbers and
simplifies language of the fee for an identification of the court that
granted an adoption and for an amendment to a birth, death, or
fetal death record; 6) renumbers and simplifies language of the
fee for a new birth record based on adoption or parentage de-
termination, the fee for a delayed record of birth, the fee for an
inquiry of the paternity registry, the fee for an inquiry of the Ac-
knowledgment of Paternity Registry, and the fee for enrolling in
the Central Adoption Registry; 7) increases the fee and simpli-
fies language of the fee for expedited service; 8) renumbers and
simplifies language of the disinterment permit, waived fee for an
applicant obtaining an election identification certificate, and the
waived fee for applicants who are a victim, or child of a victim, of
dating or family violence.

The proposed repeal of §181.35 deletes the rule as the rule is
no longer necessary.

FISCAL NOTE

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined for each year of the first five years §181.22 will be in effect,
there will be an estimated increase in revenue to state govern-
ment as a result of enforcing and administering the rule as pro-
posed. Enforcing or administering the rule does not have fore-
seeable implications relating to costs or revenues of local gov-
ernments.

The effect on state government for each year of the first five
years the proposed §181.22 is in effect is an estimated increase
in revenue of $75,000 in fiscal year (FY) 2025, $150,000 in FY
2026, $150,000 in FY 2027, $150,000 in FY 2028, and $150,000
in FY 2029.

Christy Havel Burton has determined for each year of the first
five years the repeal of §181.35 will be in effect, enforcing or
administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined during the first five years the rules will be
in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will require an increase in fees paid to
DSHS;

(5) the proposed rules will not create a new regulation;
(6) the proposed rules will repeal an existing regulation;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Christy Havel Burton has also determined there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities. The rules do not apply to small or mi-
cro-businesses, and rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Dr. Manda Hall, Associate Commissioner, has determined for
each year of the first five years the rules are in effect, the public
benefit will be clearer and more transparent Vital Statistics fees
in rule. Additionally, increasing the fee for expedited service will
allow Vital Statistics to effectively provide this service for cus-
tomers.

Christy Havel Burton, Chief Financial Officer, has also deter-
mined for the first five years the rules are in effect, there are
no anticipated economic costs to persons who are required to
comply with the proposed rules because the one fee increase is
a voluntary fee for expedited service, not in the fees required to
pay to obtain vital records.

TAKINGS IMPACT ASSESSMENT

DSHS has determined the proposal does not restrict or limit an
owner's right to the owner's property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R032" in the subject
line.

SUBCHAPTER B. VITAL RECORDS
25 TAC §181.22
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STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055 and Texas Health and Safety Code §1001.075,
which authorize the Executive Commissioner of HHSC to adopt
rules for the operation and provision of health and human
services by DSHS and for the administration of Texas Health
and Safety Code Chapter 1001; and Texas Health and Safety
Code §191.0045, which authorizes rules necessary to prescribe
fees for vital statistics services.

The amendment implements Texas Government Code
§531.0055 and Texas Health and Safety Code, Chapters 191,
192, 193, and 1001.

§181.22.  Fees Charged for Vital Records Services.

(a) The fee for a certified copy or research copy of a birth
record is $22.00 [shall be $10.00. Additional copies shall be $10.00
for each eopy requested].

(b) The fee for a certified copy or research copy of a death or
fetal death record is $20.00. The fee [eertificate shall be $10-00 for the
first or only copy requested; and $3.00] for each additional copy of the
same record requested in the same order is $3.00 [request].

[(c) A surcharge of $2.00 shall be added to the fee for search-
ing and issuing each certified copy of a certificate of birth; or conduet-
ing a search for a eertificate of birth; as mandated by the Texas Health
and Safety Code; §191-0045]}

(c) [€d)] The fee for an [issuing each] heirloom birth certificate
is [5 er gift certificate for sueh; shall be] $50.00. [¥f a record is not
found, $38.00 of the fee shall be returned to the applicant.]

(d) [€e)] The fee for an heirloom [issuing each] wedding an-
niversary certificate is [or gift certificate for such shall be] $50.00.

(e) [€B] The fee for a [te] search of a vital [for any] record
or information on file within the Vital Statistics Section is [shall be]
$10.00 [; regardless of whether a certified eopy is issued or not].

(f) [€2)] The fee for a verification [search to verify the exis-
tenee] of a birth [er death] record is $22.00 [shall be $10-00].

(g) [€)] The fee for a verification of [search to verify] a mar-
riage, [er] divorce, or death record is $20.00 [shall be $10-60].

(h) The fee for a photocopy of a marriage license application
is $20.00.

(i) The fee for a certificate of birth resulting in stillbirth is
$20.00.

(j) The fee for a file sealed by adoption or parentage determi-
nation is $10.00.

(k) The fee for a non-certified copy of an original birth certifi-
cate to an adult adoptee is $10.00.

() [)] The fee for an [a seareh and] identification of the court
that granted an adoption is [shalt be] $10.00.

(m) [6)] The fee for [filing] an amendment to a birth, death,
or fetal death record is [an existing certificate of birth or death on file
with the Vital Statisties Seetion shall be] $15.00. [An amendment to a
certificate includes adding information to a record to make it complete
and changing information on a record to make it correet: An additional
fee is required to issue a certified copy of the amended record:]

fdo The fee for filing an amendment based on a court ordered
name change shall be $15.00.]

(m) [@] The fee for a new birth record based on [apen] adop-
tion or parentage determination is [shall be] $25.00.

(0) [6m)] The fee for [filing] a delayed record of birth is [shall
be] $25.00.

(p) [6)] The fee for a [seareh of the] Paternity Registry inquiry
is [shall be] $10.00. [The fee includes a certification stating whether or
not the requested information is loeated in the Registry:]

(q) [e)] The fee for an [a search of the] Acknowledgment of
Paternity Registry inquiry is [shall be] $10.00. The fee includes a cer-
tified copy of the Acknowledgement of Paternity, if found.

(r) [€)] The fee for enrolling in [Each person applying te] the
Central Adoption Registry is [shall pay a registration fee of] $30.00 [;
its own registry was involved in the adoption]. [(Also see §181.44 of
this title (relating to the Inquiry Through the Central Index).)]

(s) [€e)] The fee [eharged] for [an] expedited service is $25.00
for each application submission, in addition to required application fees
[shall be $5.00 per request in addition to any other fee required. Expe-
The expedited fee is nonrefundable if a record or the information re-
quested is not found.].

(t) [()] The fee for [the processing and issuance of] a disinter-
ment permit is [shall be] $25.00. [The fee is to be paid by the applicant
for the permit; and must be submitted with the application:]

{(s) A Texas Online fee of $10.00 shall be added to all requests
produetion}

(u) [€)] The [Exeept as provided in subsection (¢} of this see-
tion; the] fee for a certified birth record [that etherwise is required under
this seetion] is waived for an applicant who appears in person to obtain
a certified copy from the department or a Local Registrar and states
[represents that] the certified record is required for the purpose of ob-
taining an election identification certificate issued pursuant to Trans-
portation Code[;5] Chapter 521A.

(v) [@w)] The fee for a certified copy of a birth record is waived
for an applicant who states [represents] the applicant is a victim, or
child of a victim, of dating or family violence, pursuant to Texas Health
and Safety Code §191.00491, who is fleeing a living situation due to
dating or family violence and does not have personal identification doc-
uments.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403149

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 776-7646

3 s .
25 TAC §181.35
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055
and Texas Health and Safety Code §1001.075, which authorize
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the Executive Commissioner of HHSC to adopt rules for the
operation and provision of health and human services by DSHS
and for the administration of Texas Health and Safety Code
Chapter 1001; and Texas Health and Safety Code §191.0045,
which authorizes rules necessary to prescribe fees for vital
statistics services.

The repeal implements Texas Government Code §531.0055 and
Texas Health and Safety Code, Chapters 191, 192, 193, and
1001.

§181.35.  Parental Consent of Underage Applicants to Marriage.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403150

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 776-7646

¢ ¢ ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 260. DEAF BLIND WITH
MULTIPLE DISABILITIES (DBMD) PROGRAM
AND COMMUNITY FIRST CHOICE (CFC)
SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§8§260.5, concerning Definitions; 260.7, concerning Description
of the Deaf Blind with Multiple Disabilities (DBMD) Program
and Community First Choice (CFC); 260.59, concerning Re-
quirements for Home and Community-Based Settings; 260.203,
concerning Qualifications of Program Provider Staff; 260.205,
concerning Training; 260.341, concerning Employment Ser-
vices; and 260.357, concerning Non-Billable Time and Activities.

BACKGROUND AND PURPOSE

The proposed amendments ensure compliance with Texas Hu-
man Resources Code §32.0755, add by House Bill 4169, 88th
Legislature, Regular Session, 2023. Texas Human Resources
Code §32.0755 requires HHSC to establish a service similar to
prevocational services in HHSC's §1915(c) Medicaid waiver pro-
grams. The proposed amendments implement this new service,
named employment readiness, in the Deaf Blind with Multiple
Disabilities (DBMD) Program. The proposed amendments de-
scribe employment readiness and the requirements for the pro-
vision of employment readiness in the DBMD Program.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §260.5 adds and defines the
terms, "employment readiness," "employment readiness loca-
tion," and "job task-oriented" because these terms are used in

the amended rules. The proposed amendment renumbers the
paragraphs because of the new definitions added.

The proposed amendment to §260.7 adds employment readi-
ness in subsection (c) to the list of services offered in the DBMD
Program.

The proposed amendment to §260.59 adds a new subsection (d)
to require a program provider to ensure that employment readi-
ness is not provided in the residence of an individual or another
person. The proposed amendment adds a new subsection (e)
to the rule. Proposed new subsection (e)(1) requires a program
provider to ensure that an employment readiness location, al-
lows an individual to control the individual's schedule and activ-
ities, have access to the individual's food at any time, and have
visitors of the individual's choosing at any time. Proposed new
subsection (e)(2) requires a program provider to ensure an em-
ployment readiness location is physically accessible and free of
hazards to an individual. The proposed amendment adds new
subsections (f) and (g) that outline requirements for implement-
ing a modification to a requirement in proposed new subsection

(€)(1).

The proposed amendment to §260.203 adds the qualifications
for a service provider of employment readiness in a new sub-
section (i). Specifically, the required qualifications include being
at least 18 years of age; not being the parent, if the individual is
under 18 years of age, or the spouse of the individual; having a
high school diploma or the equivalent of a high school diploma;
and having documentation of a proficiency evaluation of experi-
ence and competence to perform the job tasks as further outlined
in the rule. The proposed amendment renumbers the remaining
subsection after proposed new subsection (i).

The proposed amendment to §260.205 adds employment readi-
ness in subsection (c)(1) and (3)(A); subsection (f)(1)(B) and
(C); and subsection (g) to set forth the training requirements for
a service provider of employment readiness. Specifically, the
proposed training requirements include training and certification
on cardiopulmonary resuscitation and choking prevention before
assuming job duties; completion of the DBMD Program Service
Provider Training as described in subsection (f)(2) of the rule;
and training on the needs of an individual.

The proposed amendment to §260.341 adds new subsections (f)
- (i) to provide a description of employment readiness. They pre-
scribe what activities are required and prohibited in employment
readiness, what services a program provider must provide, what
a service provider may not provide, and what factors the program
provider must consider related to eligibility and what documen-
tation of eligibility the program provider must maintain, and the
provision of employment readiness service to the individual must
be supported by an HHSC Employment First Discovery Tool that
is completed in accordance with §284.105 of this title (relating to
Uniform Process).

The proposed amendment to §260.357 adds employment readi-
ness in paragraph (8) to exclude employment readiness as a
nonbillable activity for travel to and from an individual's resi-
dence.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.
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GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rule(s) will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, HHSC Chief Financial Officer, has also determined
that there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities because any
changes required by the programs to implement employment
readiness services are included in providing contracted client
services and the payment rate for providing services.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, individ-
uals in the DBMD Program will benefit from having an additional
service to provide assistance with getting ready for competitive
employment and furthering their employment goals.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the rules do not create new regulations, standards, or
processes for program providers and local intellectual and de-
velopmental disability authorities to comply. The new service,
employment readiness, is included in providing contracted client
services and the payment rate for providing services.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,

Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R046" in the subject
line.

SUBCHAPTER A. DEFINITIONS,
DESCRIPTION OF SERVICES, AND
EXCLUDED SERVICES

26 TAC §260.5, §260.7

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in
Texas and to adopt rules and standards for program adminis-
tration; and Texas Human Resources Code §32.0755(f), which
provides that the Executive Commissioner shall adopt rules to
establish performance standards for providers providing prevo-
cational or similar services to persons in a Medicaid waiver pro-
gram.

The amendments implement Texas Human Resources Code
§32.0755.

§260.5.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Abuse--
(A) physical abuse;
(B) sexual abuse; or
(C) wverbal or emotional abuse.

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an individual by a person, as determined by the
individual, based on the person's:

(A) interactions with the individual;

(B) availability to the individual for assistance or sup-
port when needed; and

(C) knowledge of, sensitivity to, and advocacy for the
individual's needs, preferences, values, and beliefs.

(3) Adaptive aid--A service in the Deaf Blind with Multiple
Disabilities (DBMD) Program that:

(A) enables an individual to retain or increase the abil-
ity to perform ADLs or perceive, control, or communicate with the
environment in which the individual lives; and
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(B) meets one of the following criteria:

(i) 1is an item included in the list of adaptive aids in
the Deaf Blind with Multiple Disabilities Program Manual, or

(ii)  is the repair or maintenance of an item on the list
of adaptive aids in the Deaf Blind with Multiple Disabilities Program
Manual that is not covered by a warranty.

(4) Adaptive behavior--The effectiveness with or degree to
which an individual meets the standards of personal independence and
social responsibility expected of the individual's age and cultural group
as assessed by an adaptive behavior screening assessment.

(5) Adaptive behavior level--The categorization of an indi-
vidual's functioning level based on a standardized measure of adaptive
behavior. There are four adaptive behavior levels ranging from mild
limitations in adaptive skills (I) through profound limitations in adap-
tive skills (IV).

(6) Adaptive behavior screening assessment--A standard-
ized assessment used to determine an individual's adaptive behavior
level, and conducted using the current version of one of the following
assessment instruments:

(A) American Association of Intellectual and Develop-
mental Disabilities (AAIDD) Adaptive Behavior Scales (ABS);

(B) Inventory for Client and Agency Planning (ICAP);
(C) Scales of Independent Behavior; or
(D) Vineland Adaptive Behavior Scales.

(7) ADLs--Activities of daily living. Basic personal ev-
eryday activities, including tasks such as eating, toileting, grooming,
dressing, bathing, and transferring.

(8) Agency foster home--This term has the meaning set
forth in Texas Human Resources Code §42.002.

(9) Alarm call--A signal transmitted from an individual's
Community First Choice (CFC ) Emergency Response Services (ERS
) equipment to the CFC ERS response center indicating that the indi-
vidual needs immediate assistance.

(10) ALF--Assisted living facility. A facility licensed in
accordance with Texas Health and Safety Code Chapter 247.

(11)  Alleged perpetrator--A person alleged to have com-
mitted an act of abuse, neglect, or exploitation of an individual.

(12) Audiology--A DBMD Program service that provides
assessment and treatment by a licensed audiologist and includes train-
ing and consultation with an individual's family members or other sup-
port providers.

(13) Auxiliary aid--A service or device that enables an in-
dividual with impaired sensory, manual, or speaking skills to partici-
pate in the person-centered planning process. An auxiliary aid includes
interpreter services, transcription services, and a text telephone.

(14) Behavior support plan--A comprehensive, individual-
ized written plan based on a current functional behavior assessment
that includes specific outcomes and behavioral techniques designed to
teach or increase adaptive skills and decrease or eliminate target be-
haviors.

(15) Behavioral emergency--A situation in which an indi-
vidual is acting in an aggressive, destructive, violent, or self-injurious
manner that poses a risk of death or serious bodily harm to the individ-
ual or others.

(16) Behavioral support--A DBMD Program service that
provides specialized interventions to assist an individual in increasing
adaptive behaviors and replacing or modifying behaviors that prevent
or interfere with the individual's inclusion in the community and con-
sists of the following activities:

(A) conducting a functional behavior assessment;

(B) developing an individualized behavior support
plan;

(C) training and consulting with an individual, family
member, or other persons involved in the individual's care regarding
the implementation of the behavior support plan;

(D) monitoring and evaluating the effectiveness of the
behavior support plan;

(E) modifying, as necessary, the behavior support plan
based on monitoring and evaluating the plan's effectiveness; and

(F) counseling and educating an individual, family
members, or other persons involved in the individual's care about the
techniques to use in assisting the individual to control challenging or
socially unacceptable behaviors.

(17) Business day--Any day except a Saturday, a Sun-
day, or a national or state holiday listed in Texas Government Code
§662.003(a) or (b).

(18) Calendar day--Any day, including weekends and hol-
idays.

(19) Case management--The DBMD Program service de-
scribed in §260.337 of this chapter (relating to Case Management).

(20) Case manager--A service provider of case manage-
ment.

(21) CDS option--Consumer directed services option. A
service delivery option defined in 40 TAC §41.103 (relating to Defini-
tions).

(22) CFC--Community First Choice.

(23) CFC ERS--CFC emergency response services. A
CFC service that provides backup systems and supports used to ensure
continuity of services and supports. CFC ERS includes electronic
devices and an array of available technology, personal emergency
response systems, and other mobile communication devices.

(24) CFC ERS provider--The entity directly providing
CFC ERS to an individual, which may be the program provider or a
contractor of the program provider.

(25) CFC FMS--CFC financial management services.
A CFC service provided to an individual who receives only CFC
PAS/HAB through the CDS option.

(26) CFC PAS/HAB--CFC personal
vices/habilitation. A CFC service:

(A) that consists of:

assistance  ser-

(i) personal assistance services, which provide as-
sistance to an individual in performing ADLs and [ADLs based on the
individual's person-centered service plan, including:

(I) mnon-skilled assistance with the performance
of the ADLs and IADLs;

(II) household chores necessary to maintain the
home in a clean, sanitary, and safe environment;
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(III) escort services, which consist of accompa-
nying and assisting an individual to access services or activities in the
community, but do not include transporting an individual; and

(IV) assistance with health-related tasks; and

(i) habilitation, which provides assistance to an in-
dividual in acquiring, retaining, and improving self-help, socialization,
and daily living skills and training the individual on ADLs, IADLs, and
health-related tasks, including:

() self-care;

(1l) personal hygiene;
(III)  household tasks;
V) mobility;

(V) money management;

(VI) community integration, including how to
get around in the community;

(VIl) use of adaptive equipment;
(VIII) personal decision making;

(IX) reduction of challenging behaviors to allow
individuals to accomplish ADLs, IADLs, and health-related tasks; and

(X) self-administration of medication; and

(B) does not include transporting the individual, which
means driving the individual from one location to another.

(27) CFC support consultation--A CFC service that pro-
vides support consultation to an individual who receives only CFC
PAS/HAB through the CDS option.

(28) CFC support management--A CFC service that pro-
vides training on how to select, manage, and dismiss an unlicensed
service provider of CFC PAS/HAB.

(29) CFR--Code of Federal Regulations.

(30) Chemical restraint--A medication used to control an
individual's behavior or to restrict the individual's freedom of move-
ment that is not a standard treatment for the individual's medical or
psychological condition.

(31) Chore services--A DBMD Program service, other
than CFC PAS/HAB household chores, needed to maintain a clean,
sanitary, and safe environment in an individual's home and consists of
heavy household chores, such as washing floors, windows, and walls,
securing loose rugs and tiles, and moving heavy items or furniture.

(32) CMS--The Centers for Medicare & Medicaid Ser-
vices. CMS is the agency within the United States Department
of Health and Human Services that administers the Medicare and
Medicaid programs.

(33) Competitive employment--Employment that pays an
individual at least minimum wage if the individual is not self-em-
ployed.

(34) Contract--A provisional contract that the Texas Health
and Human Services Commission enters into in accordance with 40
TAC §49.208 (relating to Provisional Contract Application Approval)
that has a term of no more than three years, not including any exten-
sion agreed to in accordance with 40 TAC §49.208(e) or a standard
contract that HHSC enters into in accordance with 40 TAC §49.209
(relating to Standard Contract) that has a term of no more than five
years, not including any extension agreed to in accordance with 40 TAC
§49.209(d).

(35) Controlling person--A person who:
(A) has an ownership interest in a program provider;

(B) is an officer or director of a corporation that is a
program provider;

(C) is a partner in a partnership that is a program
provider;

(D) is a member or manager in a limited liability com-
pany that is a program provider;

(E) is a trustee or trust manager of a trust that is a pro-
gram provider; or

(F) Dbecause of a personal, familial, or other relationship
with a program provider, is in a position of actual control or authority
with respect to the program provider, regardless of the person's title.

(36) Day Activity and Health Services Program--This term
has the meaning set forth in Texas Human Resource Code §103.003.

(37) DBMD Program--The Deaf Blind with Multiple Dis-
abilities Program.

(38) Deatblindness--A chronic condition in which a per-
son:

(A) has deafness, which is a hearing impairment severe
enough that most speech cannot be understood with amplification; and

(B) has legal blindness, which results from a central vi-
sual acuity of 20/200 or less in the person's better eye, with correction,
or a visual field of 20 degrees or less.

(39) Denial--An action taken by HHSC that:

(A) rejects an individual's request for enrollment into
the DBMD Program;

(B) disallows a DBMD Program service or a CFC ser-
vice requested on an individual plan of care (IPC) that was authorized
on the prior IPC; or

(C) disallows a portion of the amount or level of a
DBMD Program service or a CFC service requested on an IPC that
was not authorized on the prior IPC.

(40) Dental treatment--A DBMD Program service that:
(A) consists of the following:

(i) emergency dental treatments, which are proce-
dures necessary to control bleeding, relieve pain, and eliminate acute
infection; operative procedures that are required to prevent the immi-
nent loss of teeth; and treatment of injuries to the teeth or supporting
structures;

(it) routine preventative dental treatments, which
are examinations, x-rays, cleanings, sealants, oral prophylaxes, and
topical fluoride applications;

(iii)  therapeutic dental treatments, which include
fillings, scaling, extractions, crowns, and pulp therapy for permanent
and primary teeth; restoration of carious permanent and primary teeth;
maintenance of space; and limited provision of removable prostheses
when masticatory function is impaired, when an existing prosthesis
is unserviceable, or when aesthetic considerations interfere with
employment or social development;

(iv) orthodontic dental treatments, which are proce-
dures that include treatment of retained deciduous teeth; cross-bite
therapy; facial accidents involving severe traumatic deviations; cleft
palates with gross malocclusion that will benefit from early treatment;
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and severe, handicapping malocclusions affecting permanent dentition
with a minimum score of 26 as measured on the Handicapping Labio-
lingual Deviation Index; and

(v) dental sedation, which is sedation necessary to
perform dental treatment including non-routine anesthesia, (for exam-
ple, intravenous sedation, general anesthesia, or sedative therapy prior
to routine procedures) but not including administration of routine local
anesthesia only; and

(B) does not include cosmetic orthodontia.

(41) Developmental disability--As defined in the Develop-
mental Disabilities Assistance and Bill of Rights Act of 2000, Section
102(8), a severe, chronic disability of an individual five years of age or
older that:

(A) is attributable to a mental or physical impairment
or combination of mental and physical impairments;

(B) is manifested before the individual attains 22 years
of age;

(C) is likely to continue indefinitely; and

(D) results in substantial functional limitations in three
or more of the following areas of major life activity:

(i) self-care;

(ii) receptive and expressive language;
(iii) learning;

(iv) mobility;

(v) self-direction;

(vi) capacity for independent living; and
(vii) economic self-sufficiency.

(42) DFPS--Department of Family and Protective Ser-
vices.

(43) Dietary services--A DBMD Program service that
provides nutrition services, as defined in Texas Occupations Code
§701.002.

(44) Employment assistance--A DBMD Program service
that provides assistance to an individual to help the individual locate
competitive employment in the community to the same degree of ac-
cess as individuals not receiving DBMD Program services.

(45) Employment readiness--The DBMD Program service
described in §260.341 of this chapter (relating to Employment Ser-

vices).

(46) Employment readiness location--A location where
employment readiness is provided.

(47) [€45)] Enrollment Individual Plan of Care (IPC)--The
first IPC for an individual developed before the individual's enrollment
into the DBMD Program.

(48) [(46)] Enrollment Individual Program Plan (IPP)--The
first IPP for an individual developed before the individual's enrollment
into the DBMD Program in accordance with §260.65 of this chapter
(relating to Development of an Enrollment IPP).

(49) [€4D] Exploitation--The illegal or improper act or
process of using, or attempting to use, an individual or the resources
of an individual for monetary or personal benefit, profit, or gain.

(50) [€48)] FMS--Financial management services. A
DBMD Program service that is defined in 40 TAC §41.103 and
provided to an individual participating in the CDS option.

(51) [(49)] FMSA--Financial management services
agency. An entity, as defined in 40 TAC §41.103, that provides FMS.

(52) [€59)] Former military member--A person who served
in the United States Army, Navy, Air Force, Marine Corps, Coast
Guard, or Space Force:

(A) who declared and maintained Texas as the person's
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and

(B) who was killed in action or died while in service, or
whose active duty otherwise ended.

(53) [€5B] Functional behavior assessment--An evaluation
that is used to determine the underlying function or purpose of an indi-
vidual's behavior, so an effective behavior support plan can be devel-
oped.

(54) [€52)] Functions as a person with deafblindness--Sit-
uation in which a person is determined:

(A) to have a progressive medical condition, mani-
fested before 22 years of age, that will result in the person having
deafblindness; or

(B) before attaining 22 years of age, to have limited
hearing or vision due to protracted inadequate use of either or both of
these senses.

(55) [3)] Good cause--As determined by HHSC, A rea-
son outside the control of a CFC ERS provider that is an acceptable
reason for the CFC ERS provider's failure to comply.

(56) [54] HCSSA--Home and community support ser-
vices agency. An entity required to be licensed under Texas Health
and Safety Code (THSC) Chapter 142.

(57) [€55)] Health-related tasks--Specific tasks related to
the needs of an individual that can be delegated or assigned by a li-
censed healthcare professional under state law to be performed by a
service provider of CFC PAS/HAB. These include:

(A) tasks delegated by a registered nurse (RN);

(B) health maintenance activities, as defined in 22 TAC
§225.4 (relating to Definitions), that may not require delegation; and

(C) activities assigned to a service provider of CFC
PAS/HAB by a licensed physical therapist, occupational therapist, or
speech-language pathologist.

(58) [¢56)] HHSC--The Texas Health and Human Services
Commission.

(59) [€5A)] Hospital--A public or private institution that is
licensed or is exempt from licensure in accordance with THSC Chap-
ters 13, 241, 261, or 552.

(60) [(58)] IADLs--Instrumental activities of daily living.
Activities related to living independently in the community, includ-
ing meal planning and preparation; managing finances; shopping for
food, clothing, and other essential items; performing essential house-
hold chores; communicating by phone or other media; and traveling
around and participating in the community.

(61) [659)] ICF/IID--Intermediate care facility for individ-
uals with an intellectual disability or related conditions. An ICF/IID is
A facility in which ICF/IID Program services are provided and that is:
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(A) licensed in accordance with THSC Chapter 252; or

(B) certified by HHSC, including a state supported liv-
ing center.

(62) [€69)] ICF/IID Program--The Intermediate Care Fa-
cilities for Individuals with an Intellectual Disability or Related Con-
ditions Program, which provides Medicaid-funded residential services
to individuals with an intellectual disability or related conditions.

(63) [¢6D] ID/RC Assessment--Intellectual Disability/Re-
lated Conditions Assessment. An HHSC form used to determine the
LOC for an individual.

(64) [€62)] Impairment to independent functioning--An
adaptive behavior level of 1L, 111, or I'V.

(65) [€63)] Individual--A person seeking to enroll or who
is enrolled in the DBMD Program.

(66) [€64)] Individual transportation plan--A written plan
developed by an individual's service planning team and documented
on the HHSC Individual Transportation Plan form. The form is used to
document how transportation as a residential habilitation activity will
be delivered to support an individual's desired goals and outcomes for
transportation as identified in the IPP.

(67) [€65)] Inpatient chemical dependency treatment facil-
ity--A facility licensed in accordance with THSC Chapter 464.

(68) [€66)] In person or in-person--Within the physical
presence of another person. In person or in-person does not include
using videoconferencing or a telephone.

(69) [€67] Institution for mental diseases--Has the mean-
ing set forth in 42 CFR §435.1010.

(70) [€68)] Institutional services--Medicaid-funded ser-
vices provided in a nursing facility or in an ICF/IID.

(71) [€69)] Intellectual disability--Consistent with THSC
§591.003, significantly sub-average general intellectual functioning
that is concurrent with deficits in adaptive behavior and originates
during the developmental period.

(72) [79)] Intervener--A service provider with specialized
training and skills in deafblindness who, working with one individual
at a time, serves as a facilitator to involve an individual in home and
community services and activities, and who is classified as an Inter-
vener, Intervener I, Intervener 11, or Intervener III in accordance with
Texas Government Code §531.0973.

(73) [BH] IPC--Individual plan of care. A written plan
developed by an individual's service planning team and documented
on the HHSC Individual Plan of Care form. An IPC:

(A) documents:

(i) thetype and amount of each DBMD Program ser-
vice and each CFC service, except for CFC support management, to be
provided to the individual during an IPC year; and

(ii)  if an individual will receive CFC support man-
agement; and

(B) is authorized by HHSC.

(74) [2)] IPC period--The effective period of an enroll-
ment IPC and a renewal IPC as follows:

(A) for an enrollment IPC, the period of time from the
effective date of the enrollment IPC, as described in §260.67(a)(1)(F)
of this chapter (relating to Development of a Proposed Enrollment

IPC), through the last calendar day of the 11th month after the month
in which enrollment occurred; and

(B) for arenewal IPC, a 12-month period of time start-
ing on the effective date of a renewal IPC as described in §260.77(a)(1)
of this chapter (relating to Renewal and Revision of an IPP and IPC).

(75) [€#3)] IPP--Individual program plan. A written plan
that includes the information described in §260.65(b) of this chapter
(relating to Development of an Enrollment IPP) and documented on an
HHSC Individual Program Plan form.

(76) Job task-oriented--Focused on developing a skill re-
lated to a specific type of employment.

(77) [#4)] LAR--Legally authorized representative. A
person authorized by law to act on behalf of an individual with regard
to a matter described in this chapter, including a parent, guardian,
or managing conservator of a minor; a guardian of an adult; an
agent appointed under a power of attorney; or a representative payee
appointed by the Social Security Administration. An LAR, such as
an agent appointed under a power of attorney or representative payee
appointed by the Social Security Administration, may have limited
authority to act on behalf of a person.

(78) [€#5)] Licensed assisted living--A DBMD Program
service provided by a program provider in an ALF that is owned by
the program provider.

(79) [#6)] Licensed home health assisted living--A
DBMD Program service provided by a program provider licensed
as a HCSSA, in a residence for no more than three individuals. The
residence must be owned or leased by at least one of the residents and
must not be owned or leased by a program provider.

(80) [#B] Licensed vocational nursing--A DBMD Pro-
gram service that provides vocational nursing, as defined in Texas
Occupations Code §301.002.

(81) [(78)] LIDDA--Local intellectual and developmental
disability authority. An entity designated by the executive commis-
sioner of HHSC, in accordance with THSC §533A.035.

(82) [79)] LOC--Level of care. A determination given to
an individual as part of the eligibility determination process based on
data submitted on the ID/RC Assessment.

(83) [€89)] LVN--Licensed vocational nurse. A person li-
censed to provide vocational nursing in accordance with Texas Occu-
pations Code Chapter 301.

(84) [68D] Managed care organization--This term has the
meaning set forth in Texas Government Code §536.001.

(85) [82] MAO Medicaid--Medical Assistance Only
Medicaid. A type of Medicaid by which an individual qualifies
financially for Medicaid assistance but does not receive Supplemental
Security Income (SSI) benefits.

(86) [(83)] Mechanical restraint--A mechanical device,
material, or equipment used to control an individual's behavior by
restricting the ability of the individual to freely move part or all of the
individual's body. The term does not include a protective device.

(87) [€84)] Medicaid--A program administered by CMS
and funded jointly by the states and the federal government that pays
for health care to eligible groups of low-income people.

(88) [(85)] Medicaid HCBS--Medicaid home and commu-
nity-based services. Medicaid services provided to an individual in an
individual's home and community, rather than in a facility.
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(89) [€86)] Mental health facility--A facility licensed in ac-
cordance with THSC Chapter 577.

(90) [87D] MESAV--Medicaid Eligibility Service Autho-
rization Verification. The automated system that contains information
regarding an individual's Medicaid eligibility and service authoriza-
tions.

(91) [688)] Military family member--A person who is the
spouse or child, regardless of age, of:
(A) a military member; or
(B) a former military member.
(92) [89] Military member--A member of the United
States military serving in the Army, Navy, Air Force, Marine Corps,
Coast Guard, or Space Force on active duty who has declared and

maintains Texas as the member's state of legal residence in the manner
provided by the applicable military branch.

(93) [99)] Minor home modifications--A DBMD Program
service that:

(A) makes a physical adaptation to an individual's resi-
dence that:

(i) is necessary to address the individual's specific
needs; and

(ii) enables the individual to function with greater
independence in the individual's residence or to control his or her en-
vironment; and

(B) meets one of the following criteria:

(i) is included on the list of minor home modifica-
tions in the Deaf Blind with Multiple Disabilities Program Manual; or

(ii) is the repair or maintenance of a minor home
modification purchased through the DBMD Program that:

(1) is needed after one year has elapsed from the
date the minor home modification is complete;

(II) is needed for a reason other than the mi-
nor home modification was intentionally damaged, as described in
§260.329(c) of this chapter (relating to Repair or Replacement of a
Minor Home Modification); and

(I1I) is not covered by a warranty.

(94) [9D] Natural supports--Unpaid persons, including
family members, volunteers, neighbors, and friends, who assist and
sustain an individual.

(95) [92)] Neglect--A negligent act or omission that
caused physical or emotional injury or death to an individual or placed
an individual at risk of physical or emotional injury or death.

(96) [€93)] Nursing--One or more of the following DBMD
Program services:

(A) licensed vocational nursing;

(B) registered nursing;

(C) specialized licensed vocational nursing; and
(D) specialized registered nursing.

97) [94)] Nursing facility--A facility that is licensed or
exempt from licensure in accordance with the THSC Chapter 242.

(98) [€95)] Occupational therapy--A DBMD Program ser-
vice that provides occupational therapy, as described in Texas Occupa-
tions Code §454.006.

(99) [(96)] Orientation and mobility--A DBMD Program
service that assists an individual to acquire independent travel skills
that enable the individual to negotiate safely and efficiently between
locations at home, school, work, and in the community.

100) [(9H] PAS/HAB plan--Personal Assistance Services
(PAS)/Habilitation Plan. A written plan developed by an individual's
service planning team and documented on the HHSC Personal Assis-
tance Services (PAS)/Habilitation Plan form that describes the type and
frequency of CFC PAS/HAB activities to be performed by a service
provider.

101) [(98)] Person--A corporation, organization, govern-
ment or governmental subdivision or agency, business trust, estate,
trust, partnership, association, natural person, or any other legal entity
that can function legally, sue or be sued, and make decisions through
agents.

(102) [(99)] Personal funds--The funds that belong to an
individual, including earned income, social security benefits, gifts, and
inheritances.

103) [(H09)] Person-centered planning process--The
process described in §260.57 of this chapter (relating to Person-Cen-
tered Planning Process).

(104) [(H0D)] Personal leave day--A continuous 24-hour
period, measured from midnight to midnight, when an individual who
resides in a residence in which licensed assisted living or licensed
home health assisted living is provided is absent from the residence
for personal reasons.

105) [€162)] Physical abuse--Any of the following:

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical
injury or death to an individual or placed an individual at risk of phys-
ical injury or death;

(B) an act of inappropriate or excessive force or corpo-

ral punishment, regardless of whether the act results in a physical injury
to an individual;

(C) theuse of a restraint on an individual not in compli-
ance with federal and state laws, rules, and regulations; or

(D) seclusion.

106) [(103)] Physical restraint--Any manual method used
to control an individual's behavior, except for physical guidance or
prompting of brief duration that an individual does not resist, that re-
stricts:

(A) the free movement or normal functioning of all or
a part of the individual's body; or

(B) normal access by an individual to a portion of the
individual's body.

107) [E04)] Physical therapy--A DBMD program service
that provides physical therapy, as defined in Texas Occupations Code
§453.001.

(108) [(+65)] Physician--Consistent with §558.2 of this ti-
tle (relating to Definitions), a person who is:

(A) licensed in Texas to practice medicine or osteopa-
thy in accordance with Texas Occupations Code Chapter 155;
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(B) licensed in Arkansas, Louisiana, New Mexico, or
Oklahoma to practice medicine, who is the treating physician of an in-
dividual, and orders home health or hospice services for the individual
in accordance with Texas Occupations Code §151.056(b)(4); or

(C) a commissioned or contract physician or surgeon
who serves in the United States uniformed services or Public Health
Service if the person is not engaged in private practice, in accordance
with the Texas Occupations Code §151.052(a)(8).

(109) [E66)] Program provider--A person that has a con-
tract with HHSC to provide DBMD Program services, excluding an
FMSA.

(110) [EH97] Protective device--An item or device, such as
a safety vest, lap belt, bed rail, safety padding, adaptation to furniture,
or helmet, if:

(A) used only:
(i) to protect an individual from injury; or

(ii)  for body positioning of the individual to ensure
health and safety; and

(B) not used to modify or control behavior.

(111) [€+08)] Public emergency personnel--Personnel of a
sheriff's department, police department, emergency medical service, or
fire department.

(112) [E069)] Reduction--An action taken by HHSC as a
result of a review of a revised IPC or renewal IPC that decreases the
amount or level of a service authorized by HHSC on the prior IPC.

(113) [@10)] Registered nursing--A DBMD Program ser-
vice that provides professional nursing, as defined in Texas Occupa-
tions Code §301.002.

(114) [EHD] Related condition--As defined in 42 CFR
§435.1010, a severe and chronic disability that:

(A) is attributed to:
(i) cerebral palsy or epilepsy; or

(i) any other condition, other than mental illness,
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior similar to that of individuals with an intellectual disabil-
ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability;

(B) is manifested before the individual reaches 22 years
of age;

(C) is likely to continue indefinitely; and

(D) results in substantial functional limitation in at least
three of the following areas of major life activity:

(i) self-care;

(i1) understanding and use of language;
(iii) learning;

(iv) mobility;

(v) self-direction; and

(vi) capacity for independent living.

(115) [EH2)] Relative--A person related to another person
within the fourth degree of consanguinity or within the second degree

of affinity. A more detailed explanation of this term is included in the
Deaf Blind with Multiple Disabilities Program Manual.

(116) [(H3)] Renewal IPC--An IPC developed in accor-
dance with §260.77 of this chapter.

(117) [E4)] Residential child-care facility--The term has
the meaning set forth in Texas Human Resources Code §42.002.

(118) [(H5)] Respite--A DBMD Program service de-
scribed in §260.353 of this chapter (relating to Respite).

(119) [H6)] Responder--A person designated to respond
to an alarm call activated by an individual.

120) [(HD] Restraint--Any of the following:
(A) a physical restraint;
(B) a mechanical restraint; or
(C) achemical restraint.

(121) [(H8)] Restrictive intervention--An action or proce-
dure that limits an individual's movement, access to other individuals,
locations, or activities, or restricts an individual's rights, including a
restraint, a protective device, and seclusion.

(122) [(H9)] Revised IPC--An enrollment IPC or a re-
newal IPC that is revised during an IPC period in accordance with
§260.77 of this chapter to add a new DBMD Program service or CFC
service or change the amount of an existing service.

(123) [(420)] RN--Registered nurse. A person licensed to
provide professional nursing in accordance with Texas Occupations
Code Chapter 301.

(124) [E2D)] Seclusion--A restrictive intervention that is
the involuntary placement of an individual alone in an area from which
the individual is prevented from leaving.

125) [(22)] Service backup plan--A written plan devel-
oped and revised by an individual's service planning team in accor-
dance with §260.213 of this chapter (relating to Service Backup Plans)
to ensure continuity of critical program services if service delivery is
interrupted.

(126)
(A) the individual;

(B) if applicable, the individual's LAR or an actively
involved person;

[423)] Service planning team--A team consisting of:

(C) the individual's case manager;

(D) one of the following persons who is not the case
manager:

(i) the program director; or
(i) an RN designated by the program provider;

(E) other persons whose inclusion is requested by the
individual, LAR, or actively involved person, including a managed
care organization service coordinator, a family member, a friend, and
a teacher; and

(F) other persons selected by the program provider who
are:

(i) professionally qualified by certification or licen-
sure and have special training and experience in the diagnosis and ha-
bilitation of persons with the individual's related condition; or
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(ii)  directly involved in the delivery of services and
supports to the individual.

(127) [E24)] Service provider--A person who is an em-
ployee or contractor of a program provider who provides a DBMD Pro-
gram service or a CFC service directly to an individual.

(128) [(25)] Sexual abuse--Any of the following:
(A) sexual exploitation of an individual;

(B) non-consensual or unwelcomed sexual activity with
an individual; or

(C) consensual sexual activity between an individual
and a service provider, staff person, volunteer, or controlling person,
unless a consensual sexual relationship with an adult individual existed
before the service provider, staff person, volunteer, or controlling per-
son became a service provider, staff person, volunteer, or controlling
person.

(129) [(26)] Sexual activity--An activity that is sexual in
nature, including kissing, hugging, stroking, or fondling with sexual
intent.

130) [(27B)] Sexual exploitation--A pattern, practice, or
scheme of conduct against an individual that can reasonably be con-
strued as being for the purposes of sexual arousal or gratification of
any person:

(A) which may include sexual contact; and

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice.

(131) [(28)] Significant subaverage general intellectual
functioning--Consistent with THSC §591.003, measured intelligence
on standardized general intelligence tests of two or more standard
deviations (not including standard error of measurement adjustments)
below the age-group mean for the tests used.

132) [H29)] Specialized licensed vocational nursing--A
DBMD Program service that provides licensed vocational nursing to
an individual who has a tracheostomy or is dependent on a ventilator.

(133) [(30)] Specialized registered nursing--A DBMD
Program service that provides registered nursing to an individual who
has a tracheostomy or is dependent on a ventilator.

134) [E3D] Speech-language pathology--A DBMD Pro-
gram service that provides speech-language pathology as defined in
Texas Occupations Code §401.001.

135) [H32)] SSA--Social Security Administration.
136) [H33)] SSI--Supplemental Security Income.

137) [E34)] Staff person--A full-time or part-time em-
ployee of a program provider, other than a service provider.

(138) [€35)] State supported living center--A state-sup-
ported and structured residential facility operated by HHSC to provide
to persons with an intellectual disability a variety of services, including
medical treatment, specialized therapy, and training in the acquisition
of personal, social, and vocational skills, but does not include a com-
munity-based facility owned by HHSC.

(139) [636)] Support consultation--A DBMD Program
service that is defined in 40 TAC §41.103 and may be provided an
individual who chooses to participate in the CDS option.

(140) [(337A)] Supported employment--A DBMD Program
service that provides assistance to sustain competitive employment to

an individual who, because of a disability, requires intensive, ongoing
support to be self-employed, work from home, or perform in a work
setting at which individuals without disabilities are employed.

(141) [(138)] System check--A test of the CFC ERS equip-
ment to determine if:

(A) the individual can successfully activate an alarm

call; and
(B) the equipment is working properly.
(142) [(39)] TAC--Texas Administrative Code. A compi-

lation of state agency rules published by the Texas State Secretary of
State in accordance with Texas Government Code Chapter 2002, Sub-
chapter C.

(143) [(140)] TAS--Transition Assistance Services. A
DBMD Program service provided in accordance with Chapter 272 of
this title (relating to Transition Assistance Services) to an individual
who is receiving institutional services and is eligible for and enrolling
into the DBMD Program.

(144) [(H4D] Texas Workforce Commission--The state
agency established under Texas Labor Code Chapter 301.

(145) [(+42)] THSC--Texas Health and Safety Code. Texas
statutes relating to health and safety.

(146) [(+43)] TMHP--Texas Medicaid & Healthcare Part-
nership. The Texas Medicaid program claims administrator.

(147) [44)] Transfer--The movement of an individual
from a DBMD Program provider or a FMSA to a different DBMD
Program provider or FMSA.

(148) [(+45)] Trust fund account--An account at a financial
institution that contains an individual's personal funds and is under the
program provider's control.

(149) [(146)] Verbal or emotional abuse--Any act or use of
verbal or other communication, including gestures:

(A) to:
(i) harass, intimidate, humiliate, or degrade an indi-
vidual; or

(ii) threaten an individual with physical or emo-
tional harm; and

(B) that:
(i) results in observable distress or harm to the indi-
vidual; or

(ii) is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress.

(150) [E47)] Videoconferencing--An interactive, two-way
audio and video communication:

(A) used to conduct a meeting between two or more per-
sons who are in different locations; and

(B) that conforms to the privacy requirements under the
Health Insurance Portability and Accountability Act.

(151) [E48)] Volunteer--A person who works for a pro-
gram provider without compensation, other than reimbursement for ac-
tual expenses.

§260.7.  Description of the DBMD Program and CFC.

(a) The DBMD Program is a Medicaid waiver program ap-
proved by CMS and operated by HHSC pursuant to §1915(c) of the
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Social Security Act. It provides community-based services and sup-
ports to an eligible individual as an alternative to the ICF/IID Program.
DBMD Program services are intended to:

(1) enhance the individual's integration into the commu-
nity;

(2) maintain or improve the individual's independent func-
tioning, and

(3) prevent the individual's admission to an institution.

(b) HHSC limits the enrollment in the DBMD Program to the
number of individuals approved by CMS and funded by the State of
Texas.

(c) The DBMD Program offers the following services ap-
proved by CMS:

(1) adaptive aids;

(2) residential assistance, provided as:
(A) licensed assisted living; or
(B) licensed home health assisted living;

(3) behavioral support;

(4) case management;

(5) chore services;

(6) day habilitation;

(7) dental treatment;

(8) dietary services;

(9) employment assistance;

employment readiness;

[(49)] intervener services;

2) [(H] minor home modifications;

[
[+2)] nursing;
[€43)] occupational therapy;
5 [
16) [E5)] physical therapy;
7) [E6)] residential habilitation;

8) [(HA)] respite, provided as:

4] orientation and mobility;

(10)
an
(12)
(13)
(14)
(15)
(16)
a7
(18)

(A) in-home respite; or

(B) out-of-home respite;
(19) [E8)] speech-language pathology;
(20) [€9)] audiology;
(21) [€20)] supported employment;

(22) [H)] TAS; and

(23) [2)] if the individual's IPC includes at least one
DBMD Program service to be delivered through the CDS option:

(A) FMS; and
(B) support consultation.

(d) A program provider may only provide and bill for residen-
tial habilitation if the activity provided is transportation, as described

in §260.343(b)(1)(A)(ii)(I) of this chapter (relating to Day Habilitation,
Residential Habilitation, and CFC PAS/HAB).

(e) CEFC is a state plan option governed by CFR, Title 42, Part
441, Subpart K, regarding Home and Community-Based Attendant
Services and Supports State Plan Option (Community First Choice)
that provides the following services to an individual:

(1) CFC PAS/HAB;
(2) CFC ERS; and

(3) CFC support management for an individual receiving
CFC PAS/HAB.

(f) A program provider with a contract enrollment date on or
after September 1, 2009, must serve all counties within an HHSC re-
gion.

(g) A program provider with a contract enrollment date before
September 1, 2009, may continue to serve only the counties specified
in its contract. If such a program provider chooses to provide services
in additional counties, the program provider does not have to serve all
the counties within the HHSC region.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403181

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢
SUBCHAPTER B. ELIGIBILITY,
ENROLLMENT, AND REVIEW

DIVISION 2. ENROLLMENT PROCESS,
PERSON-CENTERED PLANNING, AND
REQUIREMENTS FOR SERVICE SETTINGS

26 TAC §260.59
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.
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$260.59. Requirements for Home and Community-Based Settings.

(a) A home and community-based setting is a setting in which
an individual resides or receives DBMD Program services or CFC ser-
vices. A home and community-based setting must have all of the fol-
lowing qualities based on the individual's strengths, preferences, and
needs as documented in the individual's IPP.

(1) The setting is integrated in and supports the individual's
access to the greater community to the same degree as a person not
enrolled in a Medicaid waiver program, including opportunities for the
individual to:

(A) seek employment and work in a competitive inte-
grated setting;

(B) engage in community life;
(C) control personal resources; and
(D) receive services in the community.

(2) The setting is selected by an individual from among set-
ting options, including non-disability specific settings and an option for
a private unit in a setting in which licensed assisted living is provided.
The setting options are identified and documented in an individual's
IPP and are based on the individual's needs, preferences, and, for set-
tings in which licensed assisted living is provided, resources available
for room and board.

(3) The setting ensures the individual's rights of privacy,
dignity and respect, and freedom from coercion and restraint.

(4) The setting optimizes, not regiments, individual initia-
tive, autonomy, and independence in making life choices, including
choices regarding daily activities, physical environment, and with
whom to interact.

(5) The setting facilitates individual choice regarding ser-
vices and supports and the service providers who provide the services
and supports.

(b) Except as provided in subsection (c) of this section, a pro-
gram provider must ensure that DBMD Program services and CFC ser-
vices are not provided in a setting that is presumed to have the qualities
of an institution. A setting is presumed to have the qualities of an in-
stitution if the setting:

(1) islocated in a building in which a certified ICF/IID op-
erated by a LIDDA or state supported living center is located but is
distinct from the ICF/IID,;

(2) is located in a building on the grounds of, or immedi-
ately adjacent to, a certified ICF/IID operated by a LIDDA or state
supported living center;

(3) is located in a building in which a licensed private
ICF/IID, a hospital, a nursing facility, or other institution is located
but is distinct from the ICF/IID, hospital, nursing facility, or other
institution;

(4) is located in a building on the grounds of, or immedi-
ately adjacent to, a hospital, a nursing facility, or other institution ex-
cept for a licensed private ICF/IID; or

(5) has the effect of isolating individuals from the broader
community of persons not receiving Medicaid HCBS.

(c) A program provider may provide a DBMD Program ser-
vice or a CFC service to an individual in a setting that is presumed to
have the qualities of an institution as described in subsection (b) of this
section, if CMS determines through a heightened scrutiny review that
the setting:

(1) does not have the qualities of an institution; and

(2) does have the qualities of home and community-based
settings.

(d) A program provider must ensure that employment readi-
ness is not provided in the residence of an individual or another person.

(e) Inaddition to the requirements in subsection (a) of this sec-
tion, a program provider must ensure that an employment readiness lo-
cation:

(1) allows an individual to:

(A) control the individual's schedule and activities;

(B) have access to the individual's food at any time; and

(C) have visitors of the individual's choosing at any

time; and

(2) is physically accessible and free of hazards to an indi-

vidual.

() Ifanindividual's service planning team determines that the
requirements in subsection (¢)(1)(A) and (B) of this section must be
modified, the service planning team must:

(1) revise the individual's IPP in accordance with §260.77
of this chapter (relating to Renewal and Revision of an IPP and IPC);,
and

(2) document on the individual's IPP:

(A) adescription of the specific and individualized as-
sessed need that justifies the modification;

(B) adescription of any positive interventions and sup-
ports that have been tried but did not work;

(C) adescription of any less intrusive methods of meet-
ing the need that have been tried but did not work;

(D) a description of the condition that is directly pro-
portionate to the specific assessed need;

(E) adescription of how data will be routinely collected
and reviewed to measure the ongoing effectiveness of the modification;

(F) the established time limits for periodic reviews to
determine if the modification is still necessary or can be terminated;

(G) the individual's or LAR's signature evidencing in-
formed consent to the modification; and

(H) the program provider's assurance that the modifica-
tion will cause the individual no harm.

(g) After the service planning team updates the IPP as required
by subsection (f) of this section, the program provider must implement
the modifications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403182

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910
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SUBCHAPTER D. ADDITIONAL PROGRAM
PROVIDER PROVISIONS

26 TAC §260.203, §260.205
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in
Texas and to adopt rules and standards for program adminis-
tration; and Texas Human Resources Code §32.0755(f), which
provides that the Executive Commissioner shall adopt rules to
establish performance standards for providers providing prevo-
cational or similar services to persons in a Medicaid waiver pro-
gram.

The amendments implement Texas Human Resources Code
§32.0755.

$260.203.  Qualifications of Program Provider Staff.

(a) A program provider must employ a program director who
is responsible for the program provider's day-to-day operations. The
program director must:

(1) have a minimum of one year of paid experience in com-
munity programs planning and providing direct services to individuals
with deafness, blindness, or multiple disabilities and have a master's
degree in a health and human services related field;

(2) have a minimum of two years of paid experience in
community programs planning and providing direct services to indi-
viduals with deafness, blindness, or multiple disabilities, and have a
bachelor's degree in a health and human services related field; or

(3) have been a program director for the DBMD Program
provider on or before June 15, 2010.

(b) A program provider must ensure that a case manager:
(1) has:

(A) abachelor's degree in a health and human services
related field and a minimum of two years of experience in the delivery
of direct services to individuals with disabilities;

(B) an associate degree in a health and human services
related field and a minimum of four years of experience providing di-
rect services to individuals with disabilities; or

(C) a high school diploma or certificate recognized by
a state as the equivalent of a high school diploma and a minimum of
six years of experience providing direct services to individuals with
disabilities; and

(2) either:

(A) is fluent in the individual's preferred communica-
tion methods (American sign language, tactile symbols, communica-
tion boards, pictures, or gestures); or

(B) within six months after being assigned to an indi-
vidual, becomes fluent in the individual's communication methods.

(c) Forpurposes of subsection (d) of this section and consistent
with Texas Government Code §531.0973, "deafblind-related course
work" means educational courses designed to improve a person's:

(1) knowledge of deafblindness and its effect on learning;

(2) knowledge of the role of intervention and ability to fa-
cilitate the intervention process;

(3) knowledge of areas of communication relevant to deaf-
blindness, including methods, adaptations, and use of assistive technol-
ogy, and ability to facilitate the development and use of communication
skills for a person with deafblindness;

(4) knowledge of the effect that deafblindness has on a per-
son's psychological, social, and emotional development and ability to
facilitate the emotional well-being of a person with deafblindness;

(5) knowledge of and issues related to sensory systems and
ability to facilitate the use of the senses;

(6) knowledge of motor skills, movement, orientation, and
mobility strategies and ability to facilitate orientation and mobility
skills;

(7) knowledge of the effect that additional disabilities have
on a person with deafblindness and the ability to provide appropriate
support; or

(8) professionalism and knowledge of ethical issues rele-
vant to the role of an intervener.

(d) A program provider must ensure that:
(1) an intervener:
(A) is at least 18 years of age;
(B) isnot:

(i) the spouse of the individual to whom the inter-
vener is assigned; or

(ii)  ifthe individual is under 18 years of age, a parent
of the individual to whom the intervener is assigned;

(C) holds a high school diploma or a certificate recog-
nized by a state as the equivalent of a high school diploma;

(D) has at least two years of experience working with
individuals with developmental disabilities; and

(E) has the ability to proficiently communicate in the
functional language of the individual to whom the intervener is as-
signed;

(2) an intervener I:

(A) meets the requirements for an intervener described
in paragraph (1) of this subsection;

(B) has at least six months of experience working with
persons who have deafblindness or function as persons with deafblind-
ness;

(C) completed at least eight semester credit hours in
deafblind-related course work at a college or university accredited by:

(i) a state agency recognized by the United States
Department of Education; or

(i) a non-governmental entity recognized by the
United States Department of Education; and
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(D) has completed a practicum that is at least one
semester credit hour in deafblind-related course work at a college or
university accredited by:

(i) a state agency recognized by the United States
Department of Education; or

(i) a non-governmental entity recognized by the
United States Department of Education;

(3) an intervener II:

(A) meets the requirements for an intervener [ described
in paragraph (2) of this subsection;

(B) has at least nine months of experience working with
persons who have deafblindness or function as persons with deafblind-
ness; and

(C) has completed at least an additional 10 semester
credit hours in deafblind-related course work at a college or univer-
sity accredited by:

(i) a state agency recognized by the United States
Department of Education; or

(i) a non-governmental entity recognized by the
United States Department of Education; and:

(4) an intervener III:

(A) meets the requirements for an intervener II de-
scribed in paragraph (3)(A) of this subsection;

(B) has at least one year of experience working with
persons with deafblindness or function as persons with deafblindness;
and

(C) holds an associate degree or bachelor's degree in a
course of study with a focus on deafblind-related course work from a
college or university accredited by:

(i) a state agency recognized by the United States
Department of Education; or

(i) a non-governmental entity recognized by the
United States Department of Education.

(e) A program provider must ensure that a service provider
who interacts directly with an individual is able to communicate with
the individual.

(f) A program provider must ensure that a service provider of a
therapy described in §260.355(a) of this chapter (relating to Therapies)
is licensed by the State of Texas as described in §260.355(b) of this
chapter.

(g) A program provider must ensure that a service provider of
employment assistance or a service provider of supported employment:

(1) 1is atleast 18 years of age;
(2) isnot:
(A) the spouse of the individual; or

(B) aparent of the individual if the individual is under
18 years of age; and

(3) has:

(A) abachelor's degree in rehabilitation, business, mar-
keting, or a related human services field with six months of paid or
unpaid experience providing services to people with disabilities;

(B) anassociate degree in rehabilitation, business, mar-
keting, or a related human services field with one year of paid or unpaid
experience providing services to people with disabilities; or

(C) ahigh school diploma or a certificate recognized by
a state as the equivalent of a high school diploma, with two years of paid
or unpaid experience providing services to people with disabilities.

(h) Documentation of the experience required by subsection
(g) of this section must include:

(1) for paid experience, a written statement from a person
who paid for the service or supervised the provision of the service; and

(2) for unpaid experience, a written statement from a per-
son who has personal knowledge of the experience.

(i) A program provider must ensure that a service provider of
employment readiness:

(1) be at least 18 years of age;

2) s not:

(A) the parent of the individual if the individual is under
18 years of age; or
(B) the spouse of the individual; and

(3) has:

(A) ahigh school diploma or a certificate recognized by
a state as the equivalent of a high school diploma; and

(B) documentation of a proficiency evaluation of expe-
rience and competence to perform the job tasks that includes:

(i) a written competency-based assessment of the
ability to document service delivery and observations of individuals
receiving services; and

(ii) at least three written personal references from
persons not related by blood that indicate the ability to provide a safe,
healthy environment for the individuals receiving services.

() [)] A program provider must ensure that dental treatment
is provided by a person licensed to practice dentistry or dental hygiene
in accordance with Texas Occupations Code Chapter 256.

(k) [(] A program provider must ensure that a service
provider not required to meet the other education or experience
requirements described in this section:

(1) is 18 years of age or older;
(2) has:
(A) ahigh school diploma;

(B) a certificate recognized by a state as the equivalent
of a high school diploma; or

(C) the following:

(i) documentation of a proficiency evaluation of ex-
perience and competence to perform job tasks including an ability to
provide the required services needed by the individual as demonstrated
through a written competency-based assessment; and

(ii) at least three personal references from persons
not related by blood that evidence the person's ability to provide a safe
and healthy environment for the individual; and

(3) except for a service provider of chore services, either:

(A) is fluent in the communication method preferred
by the individual to whom the service provider is assigned, including
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American sign language, tactile symbols, communication boards, pic-
tures, and gestures; or

(B) has the ability to become fluent in the communica-
tion methods used by an individual within three months after being
assigned to the individual.

(1) [@9] A program provider must ensure that:

(1) avehicle in which a service provider transports an in-
dividual has a valid Vehicle Identification Certificate of Inspection, in
accordance with state law; and

(2) aservice provider who transports an individual in a ve-
hicle has:

(A) a current Texas driver's license; and

(B) vehicle liability insurance, in accordance with state
law.

(m) [@] A service provider:

(1) must not be a parent of the individual to whom the ser-
vice provider is providing any service, if the individual is under 18
years of age;

(2) must not be the spouse of the individual to whom the
service provider is providing any service;

(3) must not be a relative or guardian of the individual to
whom the service provider is providing an adaptive aid; and

(4) must not be a relative or guardian of the individual to
whom the service provider is providing any of the following services,
if the individual is 18 years of age or older:

(A) assisted living;

(B) case management;
(C) behavioral support;
(D) dental treatment;
(E) dietary services;

(F) FMS, if the individual is participating in the CDS
option;

(G) occupational therapy;

(H) orientation and mobility;

(I) physical therapy;

(J) speech and language pathology;
(K) audiology; and

(L) support consultation, if the individual is participat-
ing in the CDS option.

(n) [@)] A service provider of CFC PAS/HAB must:
(1) have:
(A) a high school diploma;

(B) acertificate recognized by a state as the equivalent
of a high school diploma; or

(C) both of the following:

(i) a successfully completed written compe-
tency-based assessment demonstrating the service provider's ability
to perform CFC PAS/HAB tasks, including an ability to perform
CFC PAS/HAB tasks required for the individual to whom the service
provider will provide CFC PAS/HAB; and

(ii) at least three written personal references from
persons not related by blood that evidence the service provider's ability
to provide a safe and healthy environment for the individual; and

(2) meet any other qualifications requested by the individ-
ual or LAR based on the individual's needs and preferences.

(0) [()] The program provider must maintain documentation
in a service provider's employment, contract, or personal service agree-
ment file that the service provider meets the requirements of this sec-
tion.

$260.205. Training.

(a) General orientation training. A program provider must en-
sure that a program director and a service provider complete a general
orientation curriculum before assuming job duties and annually there-
after.

. (1) The general orientation curriculum must include train-
ing on:

(A) the rights of an individual;

(B) confidentiality;

(C) the program provider's complaint process; and

(D) the DBMD Program and CFC, including the re-
quirements of this chapter and the DBMD Program services and CFC
services specified in §260.7 of this chapter (relating to Description of
the DBMD Program and CFC).

(2) A program provider must document:

(A) the name of the person who received the training
required by this subsection;

(B) the date the training was conducted; and
(C) the name of the person who conducted the training.

(b) Abuse, neglect, and exploitation training. A program
provider must:

(1) ensure that a program director, service provider, staff
person, and volunteer:

(A) are trained on and knowledgeable of:

(i) acts that constitute abuse, neglect, and exploita-
tion;

(ii) signs and symptoms of abuse, neglect, and ex-
ploitation; and

(iii) methods to prevent abuse, neglect, and exploita-
tion;

(B) are instructed to report an allegation of abuse, ne-
glect, or exploitation of an individual as described in §260.219 of this
subchapter (relating to Reporting Allegations of Abuse, Neglect, or Ex-
ploitation of an Individual); and

(C) are provided with the instructions, in writing, de-
scribed in subparagraph (B) of this paragraph;

(2) conduct the activities described in paragraph (1) of this
subsection:

(A) within one year after the person's most recent train-
ing on abuse, neglect, and exploitation and annually thereafter, if the
program director, service provider, staff person, or volunteer was hired
before July 1, 2019; or
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(B) before assuming job duties and annually thereafter,
if the program director, service provider, staff person, or volunteer is
hired on or after July 1, 2019; and

(3) document:

(A) the name of the person who received the training
required by this subsection;

(B) the date the training was conducted; and
(C) the name of the person who conducted the training.

(c) Cardiopulmonary resuscitation and choking prevention
training. A program provider must ensure training on cardiopul-
monary resuscitation and choking prevention in accordance with this
subsection.

(1) A program provider must ensure that a program direc-
tor, a case manager, an intervener, and a service provider of licensed as-
sisted living, licensed home health assisted living, day habilitation, em-
ployment assistance, employment readiness, transportation provided as
a residential habilitation activity, respite, supported employment, and
CFC PAS/HAB have current certification in:

(A) cardiopulmonary resuscitation; and
(B) choking prevention.

(2) The training received to obtain the certification must
include an in-person evaluation by a qualified instructor of the trainee's
ability to perform the actions listed in paragraph (1) of this subsection.

(3) A program provider must ensure that:

(A) a program director, a case manager, an intervener,
and a service provider of licensed assisted living, licensed home health
assisted living, day habilitation, employment assistance, transporta-
tion provided as a residential habilitation activity, respite, employment
readiness, and supported employment have the certification described
in paragraph (1) of this subsection before assuming job duties; and

(B) aCFC PAS/HAB service provider has the certifica-
tion described in paragraph (1) of this subsection:

(i) within 90 calendar days after the original effec-
tive date of this section, if the CFC PAS/HAB service provider was
hired on or before the original effective date of this section; or

(i) before assuming job duties, if the CFC
PAS/HAB service provider is hired after the original effective date of
this section.

(4) A program provider must maintain a copy of the certi-
fication required by paragraph (1) of this subsection. The certification
must be issued by the organization granting the certification.

(d) HHSC DBMD Computer Based Training.

(1) A program provider must ensure that a program direc-
tor and case manager complete the HHSC Deaf Blind with Multiple
Disabilities Waiver Computer Based Training and receive a score of at
least 80 percent on the examination included in the training:

(A) within 90 days after October 1, 2019, and annually
thereafter, if the program director or case manager was hired before
October 1, 2019; or

(B) within 90 days after assuming job duties and annu-
ally thereafter, if the program director or case manager is hired on or
after October 1, 2019.

(2) A program provider must maintain a copy of the certi-
fication from the training required by this subsection, issued by HHSC,
showing that the person successfully completed the training.

(e) DBMD Program Case Management Training.

(1) A program provider must ensure that a program direc-
tor and case manager complete, within six months after assuming job
duties, the DBMD Program Case Management Training provided by
HHSC or training developed by the program provider. A program
provider that develops and conducts its own training must ensure that:

(A) the training addresses the following elements from
the HHSC DBMD Program Case Management Training:

(i) the DBMD Program service delivery model,
which includes:

(1) therole of the case manager and DBMD Pro-
gram provider;

(II)  the role of the service planning team;
(Ill) person-centered planning; and
(1V)  the CDS option;

(i) DBMD Program services, including how these
services:

(1) complement other Medicaid services;

(II) supplement family supports and non-waiver
services available in the individual's community; and

(IlI) prevent admission to an institution;
(iti) DBMD Program process and procedures for:
(1) eligibility and enrollment;

(1I) service planning, service authorization, and
program plans;

(III) access to non-waiver resources; and

(1V) complaint procedures and the fair hearing
process; and

(iv) rules, policies, and procedures about:

() prevention of abuse, neglect, and exploitation
of an individual;

(1l) reporting abuse, neglect, and exploitation to
local and state authorities; and

(1Il) financial improprieties involving an indi-
vidual; and

(B) the staff person who develops and conducts the
training successfully completes the DBMD Program Case Manage-
ment Training provided by HHSC before developing or conducting
training.

(2) A program provider must:

(A) for the training required by this subsection that is
provided by HHSC, maintain a copy of the certificate issued by HHSC
that the person completed the training; or

(B) for the training required by this subsection that is
developed and conducted by the program provider, maintain a copy of
a certificate or form letter issued by the program provider that includes:

(i) the name of the person who received the training;

(ii) the date the training was conducted; and
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(iii)  the name of the person conducting the training.
(f) DBMD Program Service Provider Training.
(1) A program provider must ensure that:

(A) a case manager, within six months after assuming
job duties, completes the DBMD Program Service Provider Training
as described in paragraph (2) of this subsection;

(B) aprogram director, if providing intervener services,
licensed assisted living, licensed home health assisted living, case man-
agement, day habilitation, employment assistance, nursing, special-
ized nursing, transportation provided as a residential habilitation ac-
tivity, respite, supported employment, employment readiness, or CFC
PAS/HAB to an individual, completes, within six months after assum-
ing job duties, the DBMD Program Service Provider Training as de-
scribed in paragraph (2) of this subsection;

(C) anintervener and a service provider of licensed as-
sisted living, licensed home health assisted living, day habilitation,
employment assistance, employment readiness, nursing, specialized
nursing, transportation provided as a residential habilitation activity,
respite, or supported employment, within 90 calendar days after assum-
ing job duties, complete the DBMD Program Service Provider Training
described in paragraph (2) of this subsection; and

(D) a CFC PAS/HAB service provider completes the
DBMD Program Service Provider Training:

(i) within 90 days after the original effective date of
this section, if the CFC PAS/HAB service provider was hired on or
before the original effective date of this section; or

(i) within 90 calendar days after assuming job du-
ties, if the CFC PAS/HAB service provider is hired after the original
effective date of this section.

(2) The DBMD Program Service Provider Training is pro-
vided by HHSC or developed by a program provider. If the training
is developed by the program provider, the training must address the
following elements from the HHSC DBMD Program Service Provider
Training curriculum:

(A) methods and strategies for communication;

(B) active participation in home and community life;
(C) orientation and mobility;

(D) behavior as communication;

(E) causes and origins of deafblindness; and

(F) vision, hearing, and the functional implications of
deafblindness.

(3) A program provider that develops and conducts its own
training, as described in paragraph (2) of this subsection, must ensure
that the staff person who develops and conducts the training success-
fully completes the DBMD Program Service Provider Training pro-
vided by HHSC before developing or conducting training.

(4) A program provider must:

(A) for the training required by this subsection that is
provided by HHSC, maintain a copy of the certificate issued by HHSC
that the person completed the training; or

(B) for the training required by this subsection that is
developed and conducted by the program provider, maintain a copy of
a certificate or form letter issued by the program provider that includes:

(i) the name of the person who received the training;

(ii)  the date the training was conducted; and
(iii)  the name of the person conducting the training.
(g) Training on needs of an individual.

(1) Except as provided in paragraph (3) of this subsection,
a program provider must ensure an intervener and a service provider of
licensed assisted living, licensed home health assisted living, day ha-
bilitation, employment assistance, transportation provided as a residen-
tial habilitation activity, respite, supported employment, employment
readiness, and CFC PAS/HAB, complete training on the needs of an
individual:

(A) Dbefore providing services to the individual;
(B) at least annually; and
(C) if the individual's needs change.
(2) Training on the needs of an individual must include:

(A) the special needs of the individual, including the
individual's:

(i) methods of communication;
(ii)  specific visual and audiological loss; and
(iii) adaptive aids;

(B) managing challenging behavior, including training

(i) prevention of aggressive behavior; and
(ii)  de-escalation techniques; and

(C) instruction in the individual's home with full partic-
ipation by the individual, LAR, or other actively involved person, as
appropriate, concerning the specific tasks to be performed.

(3) A program provider must ensure that a CFC PAS/HAB
service provider hired before the original effective date of this section
receives the training required by this subsection within 90 days after
the original effective date of this section, annually thereafter, and if the
individual's needs change.

(4) A program provider must document:

(A) the name of the person who received the training
required by this subsection;

(B) the date the training was conducted;

(C) the name of the individual;

(D) the topic of the training; and

(E) the name of the person who conducted the training.
(h) Training on delegated tasks.

(1) A program provider must ensure a service provider per-
forming a delegated task is:

(A) trained to perform the delegated task in accordance
with state law and rules:

(i) before providing services to an individual;
(i) annually thereafter; and
(iii)  if the individual's needs change; and

(B) supervised by a physician or nurse in accordance
with state law and rules.

(2) A program provider must document:
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(A) the name of the person who received the training
required by this subsection;

(B) the date the training was conducted;
(C) the name of the individual;
(D) the topic of the training; and
(E) the name of the person who conducted the training.
(i) Person-centered planning training.
(1) A program provider must ensure that:

(A) acase manager completes a comprehensive non-in-
troductory person-centered planning training developed or approved by
HHSC within six months after the case manager's date of hire; and

(B) a service provider whose duties include participat-
ing as a member of a service planning team completes HHSC's web-
based Introductory Training within six months after assuming this duty.

(2) A program provider must maintain documentation that

includes:
(A) forthe training described in paragraph (1)(A) of this
subsection:
(i) the name of the case manager who received the
training;

(ii)  the date the training was conducted; and

(iii)  the name of the person or organization that con-
ducted the training; and

(B) for the training described in paragraph (1)(B) of this
subsection:

(i) the name of the service provider who completed
the training; and

(ii)  the date the service provider completed the train-
ing.
(j) Training requested for a CFC PAS/HAB service provider.
If requested by an individual or LAR, a program provider must:

(1) allow the individual or LAR to:

(A) train a CFC PAS/HAB service provider in the spe-
cific assistance needed by the individual; and

(B) have the service provider perform CFC PAS/HAB
in a manner that comports with the individual's personal, cultural, or
religious preferences; and

(2) ensure that a CFC PAS/HAB service provider attends
training by HHSC so the service provider meets any additional quali-
fications desired by the individual or LAR.

(k) Training on protective devices. A program provider must
ensure compliance with the training and training documentation re-
quirements described in §260.215(c)(8) and (9) of this subchapter (re-
lating to Protective Devices).

() Training on restraints. A program provider must ensure
compliance with the training and documentation requirements de-
scribed in §260.217(d)(3) of this subchapter (relating to Restraints).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403183

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER F. SERVICE DESCRIPTIONS
AND REQUIREMENTS

DIVISION 3. REQUIREMENTS FOR OTHER
DBMD PROGRAM SERVICES

26 TAC §260.341

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

§260.341.

(a) A program provider must ensure that a service provider of
employment assistance or a service provider of supported employment
meets the qualifications described in §260.203(g) of this chapter (relat-
ing to Qualifications of Program Provider Staff).

Employment Services.

(b) Before including employment assistance on an individual's
IPC, a program provider must ensure and maintain documentation in
the individual's record that employment assistance is not available to
the individual under a program funded under §110 of the Rehabilita-
tion Act of 1973 or under a program funded under the Individuals with
Disabilities Education Act (20 U.S.C. §1401 et seq.).

(c) A program provider must ensure that employment assis-
tance:

(1) consists of a service provider performing the following
activities:

(A) identifying an individual's employment prefer-
ences, job skills, and requirements for a work setting and work
conditions;

(B) locating prospective employers offering employ-
ment compatible with an individual's identified preferences, skills, and
requirements;

(C) contacting a prospective employer on behalf of an
individual and negotiating the individual's employment;

(D) transporting the individual to help the individual lo-
cate competitive employment in the community; and
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(E) participating in service planning team meetings;

(2) isprovided in accordance with the individual's IPC and
with Appendix C of the DBMD waiver application approved by CMS
and available on the HHSC website;

(3) is not provided to an individual with the individual
present at the same time that one of the following services is provided:

(A) day habilitation;
o (B) transportation provided as a residential habilitation
activity,
(C) supported employment;
(D) respite; or
(E) CFC PAS/HAB; and

(4) does not include using Medicaid funds paid by HHSC
to a program provider for incentive payments, subsidies, or unrelated
vocational training expenses, such as:

(A) paying an employer:

(i) to encourage the employer to hire an individual;
or

(ii)  for supervision, training, support, or adaptations
for an individual that the employer typically makes available to other
workers without disabilities filling similar positions in the business; or

(B) paying the individual:

(i) as an incentive to participate in employment as-
sistance activities; or

(ii)  for expenses associated with the start-up costs or
operating expenses of an individual's business.

(d) Before including supported employment on an individual's
IPC, a program provider must ensure and maintain documentation in
the individual's record that supported employment is not available to
the individual under a program funded under the Individuals with Dis-
abilities Education Act (20 U.S.C. §1401 et seq.).

(e) A program provider must ensure that supported employ-
ment:

(1) consists of a service provider performing the following
activities:

(A) making employment adaptations, supervising, and
providing training related to an individual's assessed needs;

(B) transporting the individual to support the individual
to be self-employed, work from home, or perform in a work setting; and

(C) participating in service planning team meetings;

(2) isprovided in accordance with the individual's IPC and
with Appendix C of the DBMD waiver application approved by CMS
and available on the HHSC website;

(3) is not provided to an individual with the individual
present at the same time that one of the following services are pro-
vided:

(A) day habilitation;

(B) transportation provided as a residential habilitation
activity;

(C) employment assistance;

(D) respite; or

(E) CFC PAS/HAB; and
(4) does not include:

(A) sheltered work or other similar types of vocational
services furnished in specialized facilities; or

(B) using Medicaid funds paid by HHSC to a program
provider for incentive payments, subsidies, or unrelated vocational
training expenses, such as:

(i) paying an employer:
(I) to encourage the employer to hire an individ-
ual; or

(II) to supervise, train, support, or make adapta-
tions for an individual that the employer typically makes available to
other workers without disabilities filling similar positions in the busi-
ness; or

(ii) paying the individual:

(I) asanincentive to participate in supported em-

ployment activities; or

(1l) for expenses associated with the start-up
costs or operating expenses of an individual's business.

() Employment readiness:

(1) is assistance that prepares an individual to participate
in employment;
(2) provides the following person-centered activities:

(A) teaching generalized habilitative skills necessary to
prepare an individual to participate in employment;

(B) training in the use of adaptive equipment necessary
to obtain and retain employment skills; and

(C) achieving generalized vocational goals consistent
with the outcomes identified in an individual's IPC;

(3) is not job task-oriented;

(4) includes activities for which an individual is compen-
sated in accordance with applicable laws and regulations;

(5) provides personal assistance for an individual who can-
not manage personal care needs during employment readiness activi-
ties; and

(6) includes:

(A) transportation between an individual's place of res-
idence and an employment readiness location;

(B) transportation from one employment readiness lo-
cation to another employment readiness location; and

(C) securing transportation as described in subpara-
graph (A) or (B) of this paragraph.

(g) A program provider may provide employment readiness
to an individual only if the individual's service planning team does not
expect the individual to be competitively employed within one year
after the date employment readiness begins.

(h) A program provider may not provide employment readi-
ness to an individual who is:

(1) receiving supported employment; or

(2) engaged in competitive employment.
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(i) Before employment readiness is included on an individual's
enrollment IPC, renewal IPC, or revised IPC, a program provider must
ensure:

(1) an HHS Employment First Discovery Tool is com-
pleted in accordance with §284.105 of this title (relating to Uniform
Process) and supports the provision of employment readiness to the
individual; and

(2) documentation is maintained in the individual's record
that employment readiness is not available to the individual under a
program funded under the Individuals with Disabilities Education Act
(20 U.S.C. §1401 et seq.).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403184

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

DIVISION 4. NON-BILLABLE TIME AND
ACTIVITIES

26 TAC §260.357

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

$260.357. Non-Billable Time and Activities.

A program provider must not bill for and HHSC does not reimburse
for:

(1) services provided to an individual before HHSC's ap-
proval of the individual's request for enrollment in the DBMD Program;

(2) supervision of service providers unless providing dele-
gated tasks;

(3) phone calls, text messages, emails, letters, or meetings
with HHSC or community resources that do not directly address an
individual's services;

(4) administrative meetings or staff meetings;

(5) in-service training, general training, continuing educa-
tion, or conferences;

(6) employee conferences or evaluations;
(7) filing claims for services;

(8) traveling to and from an individual's residence, except
when a service provider of day habilitation, employment readiness,
transportation provided as a residential habilitation activity, or in-home
respite [serviee provider| is transporting the individual;

(9) processing paperwork or completing records or reports;
(10) services not included on an approved IPC;
(11) services that are mutually exclusive;

(12) other services and activities not authorized, permitted,
or allowed under this chapter;

(13) routine care and supervision that a family member is
legally obligated to provide;

(14) activities or supervision for which a payment is made
by a source other than Medicaid;

(15) room and board;

(16) any expense related to providing transportation pro-
vided as a residential habilitation activity, nursing, out-of-home respite
in a camp, case management, adaptive aids, intervener services, or CFC
PAS/HAB outside the program provider's contracted service delivery
area, including costs for transportation or lodging;

(17) transportation provided as a residential habilitation ac-
tivity, nursing, out-of-home respite in a camp, case management, adap-
tive aids, intervener services, or CFC PAS/HAB provided to an indi-
vidual outside the program provider's contracted service delivery area
if the individual has received services outside the program provider's
contracted service delivery during a period of more than 60 consecu-
tive days;

(18) two or more services provided at the same time by the
same service provider; or

(19) an item or service provided to an individual at the re-
quest of the individual or LAR that is not a reimbursable item in the
DBMD Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403185

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

CHAPTER 262. TEXAS HOME LIVING
(TXxHmL) PROGRAM AND COMMUNITY FIRST
CHOICE (CFC)

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§262.3, concerning Definitions; §262.5, concerning Description
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of TxHmL Program Services; §262.103, Process for Enroliment
of Applicants; §262.202, concerning Requirements for Home
and Community-Based Settings; §262.301, concerning IPC
Requirements; §262.304, concerning Service Limits; §262.401,
concerning Program Provider Reimbursement; and §262.701,
concerning LIDDA Requirements for Providing Service Coordi-
nation in the TxHmL Program.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments is to implement
Texas Human Resources Code §32.0755, added by House Bill
4169, 88th Legislature, Regular Session, 2023. The proposed
amendments implement a service similar to prevocational ser-
vices named employment readiness, in the TxHmL Program,
one of HHSC's §1915(c) Medicaid waiver programs.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §262.3 adds and defines the terms
"group setting" in new paragraph (25) and the term "job task-
oriented" in new paragraph (48) because these new terms are
used in the proposed amended rules. The proposed amendment
also renumbers the paragraphs in the rule.

The proposed amendment to §262.5, adds a new paragraph (21)
in subsection (a), to describe employment readiness. The pro-
posed amendment also renumbers subsection (a).

The proposed amendment to §262.103, adds employment readi-
ness in subsection (0)(2)(A)(ii), to the array of TxHmL Program
services that may require the individual's initial individual plan
of care (IPC) to include a sufficient amount of registered nurs-
ing units for the program provider's registered nurse to perform
a comprehensive nursing assessment.

The proposed amendment to §262.202, adds a new subsection
(d)(1) and (2) to the rule. Proposed new subsection (d)(1) re-
quires a program provider to ensure that a group setting allows
an individual to control the individual's own schedule and activi-
ties, have access to the individual's food at any time, and receive
visitors of the individual's choosing at any time. Proposed new
subsection (d)(2) requires a program provider to ensure a group
setting is physically accessible and free of hazards. The pro-
posed amendment adds new subsections (e), (f), and (g) that
outline requirements for implementing a modification to a re-
quirement in proposed new subsection (d)(1).

The proposed amendment to §262.301 adds a new paragraph
(11) in subsection (c), requiring authorization of employment
readiness to be supported by an HHSC Employment First
Discovery Tool and be within the service limit described in the
proposed amendment to §262.304.

The proposed amendment to §262.304 adds a new paragraph
(5) in subsection (a) to establish a combined service limit for em-
ployment readiness and individualized skills and socialization.

The proposed amendment to §262.401, adds employment readi-
ness in subsection (a)(1)(A), to the array of TxHmL Program
services that HHSC pays in accordance with the reimbursement
rate for the service. The proposed amendment adds subsection
(a)(5)(J) that states HHSC does not pay a program provider for
a service or recoups any payments for employment readiness if
the program provider did not ensure and maintain documentation
in the individual's record that employment readiness is not avail-
able to the individual under §110 of the Rehabilitation Act of 1973
or under a program funded under the Individuals with Disabilities
Education Act (20 U.S.C. §1401 et seq.). The proposed amend-

ment also renumbers the remaining subparagraphs in paragraph
(5)-

The proposed amendment to §262.701 adds employment readi-
ness in subsection (j)(6) to the array of TxHmL services that re-
quire the service coordinator to inform the individual or LAR of
the consequences and risks of refusing the comprehensive nurs-
ing assessment. The proposed amendment adds a new subsec-
tion (v) which refers to proposed new §262.202(d)(1), to require
a service coordinator to update an individual's person-directed
plan with certain information described in paragraphs (1) - (8) if
a modification to a service delivered in a group setting is needed.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, HHSC Chief Financial Officer has also determined
that there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities because any
changes required by the programs to implement employment
readiness services are included in providing contracted client
services and the payment rate for providing services.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons; and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, the
individuals in the TxHmL Program will benefit from having an
additional service to provide assistance with getting ready for
competitive employment and furthering their employment goals.
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Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the rules do not create new regulations, standards, or
processes for program providers and local intellectual and de-
velopmental disability authorities to comply. The new service,
employment readiness, is included in providing contracted client
services and the payment rate for providing services.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R045" in the subject
line.

SUBCHAPTER A. GENERAL PROVISIONS
26 TAC §262.3, §262.5
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in
Texas and to adopt rules and standards for program adminis-
tration; and Texas Human Resources Code §32.0755(f), which
provides that the Executive Commissioner shall adopt rules to
establish performance standards for providers providing prevo-
cational or similar services to persons in a Medicaid waiver pro-
gram.

The amendments implement Texas Human Resources Code

§32.0755.
§262.3.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abuse--
(A) physical abuse;
(B) sexual abuse; or

(C) wverbal or emotional abuse.

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an applicant or individual by a person, as deter-
mined by the applicant's or individual's service planning team or pro-
gram provider, based on the person's:

(A) interactions with the applicant or individual,

(B) availability to the applicant or individual for assis-
tance or support when needed; and

(C) knowledge of, sensitivity to, and advocacy for the
applicant's or individual's needs, preferences, values, and beliefs.

(3) ADLs--Activities of daily living. Basic personal ev-
eryday activities including tasks such as eating, toileting, grooming,
dressing, bathing, and transferring.

(4) Agency foster home--This term has the meaning set
forth in Texas Human Resources Code §42.002.

(5) Applicant--A Texas resident seeking services in the
Texas Home Living (TxHmL) Program.

(6) Audio-only--An interactive, two-way audio communi-
cation platform that only uses sound.

(7) Auxiliary aid--A service or device that enables an indi-
vidual with impaired sensory, manual, or speaking skills to participate
in the person-centered planning process. An auxiliary aid includes in-
terpreter services, transcription services, and a text telephone.

(8) Business day--Any day except a Saturday, a Sunday,
or a national or state holiday listed in Texas Government Code
§662.003(a) or (b).

(9) Calendar day--Any day, including weekends and holi-
days.

(10) CDS option--Consumer directed services option. A
service delivery option as defined in 40 TAC §41.103 (relating to Def-
initions).

(11) CFC--Community First Choice.

(12) CFC ERS--CFC emergency response services.

(13) CFC FMS--The term used for financial management
services on the individual plan of care (IPC) of an applicant or individ-
ual if the applicant will receive or the individual receives only CFC per-
sonal assistance services (PAS)/habilitation (HAB) through the CDS
option.

(14) CFC support consultation--The term used for support
consultation on the IPC of an applicant or individual if the applicant
will receive or the individual receives only CFC PAS/HAB through
the CDS option.

(15) CMS--Centers for Medicare & Medicaid Services.
The federal agency within the United States Department of Health
and Human Services that administers the Medicare and Medicaid
programs.

(16) Competitive employment--Employment that pays an
individual at least minimum wage if the individual is not self-em-
ployed.

(17) Comprehensive nursing assessment--A comprehen-
sive physical and behavioral assessment of an individual, including
the individual's health history, current health status, and current health
needs, that is completed by a registered nurse (RN).

(18) Contract--A provisional contract or a standard con-
tract.
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(19) Delegated nursing task--A nursing task delegated by
a registered nurse to an unlicensed person in accordance with:

(A) 22 TAC Chapter 224 (relating to Delegation of
Nursing Tasks by Registered Professional Nurses to Unlicensed
Personnel for Clients with Acute Conditions or in Acute Care Envi-
ronments); and

(B) 22 TAC Chapter 225 (relating to RN Delegation to
Unlicensed Personnel and Tasks Not Requiring Delegation in Indepen-
dent Living Environments for Clients with Stable and Predictable Con-
ditions).

(20) DFPS--The Department of Family and Protective Ser-
vices.

(21) DID--Determination of intellectual disability. This
term has the meaning set forth in §304.102 of this title (relating to
Definitions).

(22) DID report--Determination of intellectual disability
report. This term has the meaning set forth in §304.102 of this title.

(23) EVV--Electronic visit verification. This term has the
meaning set forth in 1 TAC §354.4003 (relating to Definitions).

(24) Exploitation--The illegal or improper act or process of
using, or attempting to use, an individual or the resources of an indi-
vidual for monetary or personal benefit, profit, or gain.

(25) Group setting--A setting, other than an individual's
residence, in which more than one individual or other person receives
employment readiness, employment assistance, supported employ-
ment, or a similar service.

(26) [25)] FMS--Financial management services.

(27) [26)] FMSA--Financial management services
agency. As defined in 40 TAC §41.103, an entity that provides FMS
to an individual participating in the CDS option.

(28) [2D] Former military member--A person who served
in the United States Army, Navy, Air Force, Marine Corps, Coast
Guard, or Space Force:

(A) who declared and maintained Texas as the person's
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and

(B) who was killed in action or died while in service, or
whose active duty otherwise ended.

(29) [€8)] HCS--Home and Community-based Services.
Services provided through the HCS Program operated by the Texas
Health and Human Services Commission (HHSC) as authorized by
CMS in accordance with §1915(c) of the Social Security Act.

(30) [29)] Health maintenance activities--This term has
the meaning set forth in 22 TAC §225.4 (relating to Definitions).

(31) [B9)] Health-related tasks--Specific tasks related to
the needs of an individual, which can be delegated or assigned by a
licensed health care professional under state law to be performed by a
service provider of CFC PAS/HAB. This includes tasks delegated by
an RN; health maintenance activities, that may not require delegation;
and activities assigned to a service provider of CFC PAS/HAB by a
licensed physical therapist, occupational therapist, or speech-language
pathologist.

(32) [3H] HHSC--The Texas Health and Human Services
Commission.

(33) [62)] Hospital--A public or private institution li-
censed or exempt from licensure in accordance with Texas Health and
Safety Code (THSC) Chapters 13, 241, 261, or 552.

(34) [33)] IADLs--Instrumental activities of daily living.
Activities related to living independently in the community, includ-
ing meal planning and preparation; managing finances; shopping for
food, clothing, and other essential items; performing essential house-
hold chores; communicating by phone or other media; and traveling
around and participating in the community.

(35) [B4)] ICAP--Inventory for Client and Agency Plan-
ning. An instrument designed to assess a person's needs, skills, and
abilities.

(36) [35)] ICF/IID--Intermediate care facility for individ-
uals with an intellectual disability or related conditions. An ICF/IID is
a facility in which ICF/IID Program services are provided and that is:

(A) licensed in accordance with THSC Chapter 252; or

(B) certified by HHSC, including a state supported liv-
ing center.

(37) [6)] ICF/IID Program--The Intermediate Care Fa-
cilities for Individuals with an Intellectual Disability or Related Con-
ditions Program, which provides Medicaid-funded residential services
to individuals with an intellectual disability or related conditions.

(38) [BD] ID/RC Assessment--Intellectual Disability/Re-
lated Conditions Program Assessment. A form used by HHSC for level
of care determination and level of need assignment.

(39) [B®)] Implementation plan--A written document de-
veloped by a program provider for an individual for each TxHmL Pro-
gram service, except community support, and for each CFC service,
except CFC support management, on the individual's IPC to be pro-
vided by the program provider. An implementation plan includes:

(A) alist of outcomes identified in the person-directed
plan that will be addressed using TxHmL Program services and CFC
services;

(B) specific objectives to address the outcomes required
by subparagraph (A) of this paragraph that are:
(i) observable, measurable, and outcome-oriented;
and

(ii) derived from assessments of the individual's
strengths, personal goals, and needs;

(C) atarget date for completion of each objective;

(D) the number of units of TxHmL Program services
and CFC services needed to complete each objective;

(E) the frequency and duration of TxHmL Program ser-
vices and CFC services needed to complete each objective; and

(F) the signature and date of the individual, legally au-
thorized representative (LAR), and the program provider.

(40) [B9)] In person or in-person--Within the physical
presence of another person who is awake. In person or in-person does
not include using videoconferencing or a telephone.

(41) [49)] Individual--A person enrolled in the TxHmL
Program.

(42) [(4D)] Initial IPC--The first IPC for an individual de-
veloped before the individual's enrollment into the TxHmL Program.
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(43) [(42)] Inpatient chemical dependency treatment facil-
ity--A facility licensed in accordance with THSC Chapter 464, Facili-
ties Treating Persons with a Chemical Dependency.

(44) [(43)] Intellectual disability--This term has the mean-
ing set forth in §304.102 of this title.

(45) [44)] IPC--Individual plan of care. A written plan
that:

(A) states:

(i) the type and amount of each TxHmL Program
service and each CFC service, except for CFC support management,
to be provided to an individual during an IPC year;

(ii) the services and supports to be provided to the
individual through resources other than TxHmL Program services or
CFC services, including natural supports, medical services, and educa-
tional services; and

(iii)  if an individual will receive CFC support man-
agement; and

(B) is authorized by HHSC.

(46) [(45)] IPC cost--Estimated annual cost of TxHmL
Program services included on an IPC.

(47) [€46)] IPC year--The effective period of an initial IPC
and renewal IPC as described in this paragraph.

(A) Except as provided in subparagraph (B) of this
paragraph, the IPC year for an initial and renewal IPC is a 365-calendar
day period starting on the begin date of the initial or renewal IPC.

(B) If the begin date of an initial or renewal IPC is
March 1 or later in a year before a leap year or January 1 - February
28 of a leap year, the IPC year for the initial or renewal IPC is a
366-calendar day period starting on the begin date of the initial or
renewal IPC.

(C) Arevised IPC does not change the begin or end date
of an IPC year.

(48) Job task-oriented--Focused on developing a skill re-
lated to a specific type of employment.

(49) [(4D] LAR--Legally authorized representative. A
person authorized by law to act on behalf of a person with regard to
a matter described in this subchapter, including a parent, guardian,
or managing conservator of a minor; a guardian of an adult; an
agent appointed under a power of attorney; or a representative payee
appointed by the Social Security Administration. An LAR, such as
an agent appointed under a power of attorney or representative payee
appointed by the Social Security Administration, may have limited
authority to act on behalf of a person.

(50) [(48)] LIDDA--Local intellectual and developmental
disability authority. An entity designated by the executive commis-
sioner of HHSC, in accordance with THSC §533A.035.

(51) [49] LOC--Level of care. A determination given
to an applicant or individual as part of the eligibility determination
process based on data submitted on the ID/RC Assessment.

(52) [59)] LON--Level of need. An assignment given by
HHSC to an applicant or individual that is derived from the ICAP ser-
vice level score and from selected items on the ID/RC Assessment.

(53) [€5B] Managed care organization--This term has the
meaning set forth in Texas Government Code §536.001.

(54) [52)] MAO Medicaid--Medical Assistance Only
Medicaid. A type of Medicaid by which an applicant or individual
qualifies financially for Medicaid assistance but does not receive
Supplemental Security Income (SSI) benefits.

(55) [653)] Medicaid HCBS--Medicaid home and commu-
nity-based services. Medicaid services provided to an individual in an
individual's home and community, rather than in a facility.

(56) [654)] Mental health facility--A facility licensed in ac-
cordance with THSC Chapter 577, Private Mental Hospitals and Other
Mental Health Facilities.

(57) [€59)] Military family member--A person who is the
spouse or child (regardless of age) of:

(A) a military member; or
(B) a former military member.

(58) [656)] Military member--A member of the United
States military serving in the Army, Navy, Air Force, Marine Corps,
Coast Guard, or Space Force on active duty who has declared and
maintains Texas as the member's state of legal residence in the manner
provided by the applicable military branch.

(59) [€5H] Natural supports--Unpaid persons, including
family members, volunteers, neighbors, and friends, who voluntarily
assist an individual to achieve the individual's identified goals.

(60) [(58)] Neglect--A negligent act or omission that
caused physical or emotional injury or death to an individual or placed
an individual at risk of physical or emotional injury or death.

(61) [59] Nursing facility--A facility licensed in accor-
dance with THSC Chapter 242.

(62) [(60)] PDP--Person-directed plan. A plan developed
with an applicant or individual and LAR using an HHSC form that:

(A) describes the supports and services necessary to
achieve the desired outcomes identified by the applicant or individual
and LAR and to ensure the applicant's or individual's health and safety;
and

(B) includes the setting for each service, which must be
selected by the individual or LAR from setting options.

(63) [6D] Performance contract--A written agreement be-
tween HHSC and a LIDDA for the performance of delegated functions,
including those described in THSC §533A.035.

(64) [(62)] Physical abuse--Any of the following:

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical
injury or death to an individual or placed an individual at risk of phys-
ical injury or death;

(B) anact of inappropriate or excessive force or corpo-
ral punishment, regardless of whether the act results in a physical injury
to an individual;

(C) theuse of arestraint on an individual not in compli-
ance with federal and state laws, rules, and regulations; or

(D) seclusion.

(65) [€63)] Platform--This term has the meaning set forth
in Texas Government Code §531.001(4-d).

(66) [€(64)] Post-move monitoring visit--A visit conducted
by the service coordinator in accordance with the Intellectual and De-
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velopmental Disability Preadmission Screening and Resident Review
(IDD-PASRR) Handbook.

(67) [€65)] Pre-move site review--A review conducted by
the service coordinator in accordance with HHSC's IDD PASRR Hand-
book.

(68) [€66)] Professional therapies--Services that consist of
the following:

(A) audiology services;

(B) behavioral support;

(C) dietary services;

(D) occupational therapy services;
(E) physical therapy services; and
(F) speech and language pathology.

(69) [€6)] Program provider--A person, as defined in 40
TAC §49.102 (relating to Definitions), that has a contract with HHSC
to provide TxHmL Program services, excluding an FMSA.

(70) [€6®)] Provisional contract--A contract that HHSC en-
ters into with a program provider in accordance with 40 TAC §49.208
(relating to Provisional Contract Application Approval) that has a term
of no more than three years, not including any extension agreed to in
accordance with 40 TAC §49.208(e).

(71) [€69)] Related condition--A severe and chronic dis-
ability that:

(A) is attributed to:
(i) cerebral palsy or epilepsy; or

(i) any other condition, other than mental illness,
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior similar to that of individuals with an intellectual disabil-
ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability;

(B) is manifested before the individual reaches age 22;
(C) is likely to continue indefinitely; and

(D) results in substantial functional limitation in at least
three of the following areas of major life activity:

(i) self-care;

(i) understanding and use of language;
(iii) learning;

(iv) mobility;

(v) self-direction; and

(vi) capacity for independent living.

(72) [(79)] Relative--A person related to another person
within the fourth degree of consanguinity or within the second degree
of affinity. A more detailed explanation of this term is included in the
TxHmL Program Billing Requirements.

(73) [€H] Renewal IPC--An IPC developed for an indi-
vidual in accordance with §262.302(a) of this chapter (relating to Re-
newal and Revision of an Individual's IPC).

(74) [(72)] Residential child care facility--The term has the
meaning set forth in Texas Human Resources Code §42.002.

(75) [€3)] Revised IPC--An IPC that is revised during an
IPC year in accordance with §262.302 of this chapter to add a new
TxHmL Program service or CFC service or change the amount of an
existing service.

(76) [€74] RN--Registered nurse. A person licensed to
practice professional nursing in accordance with Texas Occupations
Code Chapter 301.

(77) [€#5)] Service backup plan--A plan that ensures con-
tinuity of a service that is critical to an individual's health and safety if
service delivery is interrupted.

(78) [#6)] Service coordination--A service as defined in
§331.5 of this title (relating to Definitions).

(79) [€D] Service coordinator--An employee of a LIDDA
who provides service coordination to an individual.

(80) [€#®)] Service planning team--One of the following:

(A) for an applicant or individual other than one de-
scribed in subparagraph (B) or (C) of this paragraph, a planning team
consisting of:

(i) an applicant or individual and LAR;
(ii) the service coordinator; and

(iii)  other persons chosen by the applicant, individ-
ual, or LAR, for example, a staff member of the program provider, a
family member, a friend, or a teacher;

(B) for an applicant 21 years of age or older who is re-
siding in a nursing facility and enrolling in the TxHmL Program, a
planning team consisting of:

(i) the applicant and LAR;

(ii) service coordinator;

(iii)  a staff member of the program provider;
(iv) providers of specialized services;

(v) a nursing facility staff person who is familiar
with the applicant's needs;

(vi) other persons chosen by the applicant or LAR,
for example, a family member, a friend, or a teacher; and

(vii)  at the discretion of the LIDDA and with the ap-
proval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability; or

(C) for an individual 21 years of age or older who has
enrolled in the TXHmL program from a nursing facility or ICF/IID or
has enrolled in the TxHmL Program as a diversion from admission to
an institution, including a nursing facility or ICF/IID, for 180 days after
enrollment, a planning team consisting of:

(i) the individual and LAR;
(i) the service coordinator;
(iii)  a staff member of the program provider;

(iv)  other persons chosen by the individual or LAR,
for example, a family member, a friend, or a teacher; and

(v) at the discretion of the LIDDA and with the ap-
proval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability.
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(81) [(79)] Service provider--A person, who may be a staff
member, who directly provides a TXHmL Program service or CFC ser-
vice to an individual.

(82) [€(80)] Sexual abuse--Any of the following:
(A) sexual exploitation of an individual;

(B) non-consensual or unwelcomed sexual activity with
an individual; or

(C) consensual sexual activity between an individual
and a service provider, staff member, volunteer, or controlling person,
unless a consensual sexual relationship with an adult individual existed
before the service provider, staff member, volunteer, or controlling per-
son became a service provider, staff member, volunteer, or controlling
person.

(83) [(8D)] Sexual activity--An activity that is sexual in na-
ture, including kissing, hugging, stroking, or fondling with sexual in-
tent.

(84) [682)] Sexual exploitation--A pattern, practice, or
scheme of conduct against an individual that can reasonably be
construed as being for the purposes of sexual arousal or gratification
of any person:

(A) which may include sexual contact; and

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice.

(85) [€83)] Staff member--An employee or contractor of a
TxHmL Program provider.

(86) [(84)] Standard contract--A contract that HHSC en-
ters into with a program provider in accordance with 40 TAC §49.209
(relating to Standard Contract) that has a term of no more than five
years, not including any extension agreed to in accordance 40 TAC
§49.209(d).

(87) [€85)] State supported living center--A state-sup-
ported and structured residential facility operated by HHSC to provide
to persons with an intellectual disability a variety of services, including
medical treatment, specialized therapy, and training in the acquisition
of personal, social, and vocational skills, but does not include a
community-based facility owned by HHSC.

(88) [(86)] Store and forward technology--This term has
the meaning set forth in Texas Occupations Code §111.001(2).

(89) [8D] Synchronous audio-visual--An interactive,
two-way audio and video communication platform that:

(A) allows a service to be provided to an individual in
real time; and

(B) conforms to the privacy requirements under the
Health Insurance Portability and Accountability Act.

(90) [688)] TAC--Texas Administrative Code. A compila-
tion of state agency rules published by the Texas Secretary of State in
accordance with Texas Government Code Chapter 2002, Subchapter
C.

91) [89)] Telehealth service--This term has the meaning
set forth in Texas Occupations Code §111.001.

(92) [99)] Temporary Admission--A stay in a facility
listed in §262.505(a) of this chapter (relating to Suspension of TxHmL
Program Services and CFC Services) for 270 calendar days or less
or, if an extension is granted in accordance with §262.505(h) of this
chapter, a stay in such a facility for more than 270 calendar days.

(93) [€9BH] THSC--Texas Health and Safety Code. Texas
statute relating to health and safety.

(94) [92)] Transfer IPC--An IPC that is developed in ac-
cordance with §262.501 of this chapter (relating to Process for Individ-
ual to Transfer to a Different Program Provider or FMSA) or §262.502
of this chapter (relating to Process for Individual to Receive a Ser-
vice Through the CDS Option that the Individual is Receiving from
a Program Provider) when an individual transfers to another program
provider or chooses a different service delivery option.

(95) [€93)] Transition plan--A written plan developed in ac-
cordance with §303.701 of this title (relating to Transition Planning for
a Designated Resident) for an applicant residing in a nursing facility
who is enrolling in the TxHmL Program.

(96) [(94)] Transportation plan--A written plan based on
person-directed planning and developed with an applicant or individ-
ual using HHSC Individual Transportation Plan form available on the
HHSC website. A transportation plan is used to document how com-
munity support will be delivered to support an individual's desired out-
comes and purposes for transportation as identified in the PDP.

97) [95)] TxHmL Program--The Texas Home Living
Program operated by HHSC as authorized by CMS in accordance with
§1915(c) of the Social Security Act. The TxHmL Program provides
community-based services and supports to eligible individuals who
live in their own homes or in their family homes.

(98) [€96)] Vendor hold--A temporary suspension of pay-
ments that are due to a program provider under a contract.

(99) [€9D] Verbal or emotional abuse--Any act or use of
verbal or other communication, including gestures:
(A) to:
(i) harass, intimidate, humiliate, or degrade an indi-

vidual; or

(ii) threaten an individual with physical or emo-
tional harm; and

(B) that:

(i) results in observable distress or harm to the indi-
vidual; or

(ii) is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress.

(100) [(98)] Videoconferencing--An interactive, two-way
audio and video communication:

(A) used to conduct a meeting between two or more per-
sons who are in different locations; and

(B) that conforms to the privacy requirements under the
Health Insurance Portability and Accountability Act.

(101) [€99)] Volunteer--A person who works for a program
provider without compensation, other than reimbursement for actual
expenses.

§262.5. Description of TxHmL Program Services.

(a) TxHmL Program services are described in this section and
in Appendix C of the TxHmL Program waiver application approved by
CMS.

(1) Adaptive aids include devices, controls, or items that
are necessary to address specific needs identified in an individual's ser-
vice plan. Adaptive aids enable an individual to maintain or increase
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the ability to perform ADLs or the ability to perceive, control, or com-
municate with the environment in which the individual lives.

(2) Audiology is the provision of audiology as defined in
the Texas Occupations Code Chapter 401.

(3) Speech and language pathology is the provision of
speech-language pathology as defined in the Texas Occupations Code
Chapter 401.

(4) Occupational therapy is the provision of occupational
therapy as described in the Texas Occupations Code Chapter 454.

(5) Physical therapy is the provision of physical therapy as
defined in the Texas Occupations Code Chapter 453.

(6) Dietary is the provision of nutrition services as defined
in the Texas Occupations Code Chapter 701.

(7) Behavioral support is the provision of specialized inter-
ventions that:

(A) assist an individual to increase adaptive behaviors
to replace or modify maladaptive or socially unacceptable behaviors
that prevent or interfere with the individual's inclusion in home and
family life or community life; and

(B) improve an individual's quality of life.

(8) Day habilitation is assistance with acquiring, retaining,
or improving self-help, socialization, and adaptive skills provided in
a location other than the residence of an individual. Day habilitation
does not include in-home day habilitation.

(9) In-home day habilitation is assistance with acquiring,
retaining, or improving self-help, socialization, and adaptive skills pro-
vided in the individual's residence.

(10) Dental treatment is:
(A) emergency dental treatment;
(B) preventive dental treatment;
(C) therapeutic dental treatment; and

(D) orthodontic dental treatment, excluding cosmetic
orthodontia.

(11) Minor home modifications are physical adaptations to
an individual's residence to address specific needs identified by an in-
dividual's service planning team.

(12) Licensed vocational nursing is the provision of li-
censed vocational nursing as defined in the Texas Occupations Code
Chapter 301.

(13) Registered nursing is the provision of professional
nursing as defined in the Texas Occupations Code Chapter 301.

(14) Specialized registered nursing is the provision of reg-
istered nursing to an individual who has a tracheostomy or is dependent
on a ventilator.

(15) Specialized licensed vocational nursing is the provi-
sion of licensed vocational nursing to an individual who has a tra-
cheostomy or is dependent on a ventilator.

(16) Community support provides transportation to an in-
dividual.

(17) Respite provides temporary relief for an unpaid care-
giver of an individual in a location other than the individual's residence.

(18) In-home respite provides temporary relief for an un-
paid caregiver of an individual in the individual's residence.

(19) Employment assistance provides assistance to help an
individual locate paid employment in the community.

(20) Supported employment provides assistance, in order
to sustain competitive employment, to an individual who, because of
a disability, requires intensive, ongoing support to be self-employed,
work from home, or perform in a work setting at which individuals
without disabilities are employed.

(21) Employment readiness is assistance that prepares an
individual to participate in employment. Employment readiness ser-
vices are not job-task oriented.

(b) The services described in this subsection are for an indi-
vidual who is receiving at least one TxHmL Program service through
the CDS option.

(1) FMS is a service defined in 40 TAC §41.103 (relating
to Definitions).

(2) Support consultation is a service defined in 40 TAC
§41.103.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403171

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER B. ELIGIBILITY,
ENROLLMENT, AND REVIEW

26 TAC §262.103
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

§262.103.  Process for Enrollment of Applicants.

(a) HHSC notifies a LIDDA, in writing, when the opportu-
nity for enrollment in the TxHmL Program becomes available in the
LIDDA's local service area and directs the LIDDA to offer enrollment
to the applicant:
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(1) whose interest list date, assigned in accordance with
§262.102 of this subchapter (relating to TxHmL Interest List), is earli-
est on the statewide interest list for the TxHmL Program as maintained
by HHSC;

(2) whose name is not coded in the HHSC data system as
having been determined ineligible for the TxHmL Program and who is
receiving services from the LIDDA that are funded by general revenue
in an amount that would allow HHSC to fund the services through the
TxHmL Program; or

(3) who is a member of a target group identified in the ap-
proved TxHmL waiver application.

(b) Except as provided in subsection (c) of this section, a
LIDDA must offer enrollment in the TxHmL Program in writing and
deliver it to the applicant or LAR by United States mail or by hand
delivery.

(c) A LIDDA must offer enrollment in the TxHmL Program
to an applicant described in subsection (a)(2) or (3) of this section in
accordance with HHSC's procedures.

(d) A LIDDA must include in a written offer that is made in
accordance with subsection (a)(1) of this section:

(1) a statement that:

(A) iftheapplicant or LAR does not respond to the offer
of enrollment in the TxHmL Program within 30 calendar days after the
LIDDA's written offer, the LIDDA withdraws the offer; and

(B) ifthe applicant is currently receiving services from
the LIDDA that are funded by general revenue and the applicant or
LAR declines the offer of enrollment in the TXHmL Program, the
LIDDA terminates those services that are similar to services provided
in the TxHmL Program; and

(2) the HHSC Deadline Notification form, which is avail-
able on the HHSC website.

(e) Ifan applicant or LAR responds to an offer of enrollment
in the TXHmL Program, a LIDDA must:

(1) provide the applicant, LAR, and, if the LAR is not a
family member, at least one family member (if possible) both an oral
and a written explanation of the services and supports for which the
applicant may be eligible, including the ICF/IID Program (both state
supported living centers and community-based facilities), waiver pro-
grams authorized under §1915(c) of the Social Security Act, and other
community-based services and supports, using the HHSC Explanation
of Services and Supports document which is available on the HHSC
website;

(2) provide the applicant and LAR both an oral and a writ-
ten explanation of all TxHmL Program services and CFC services us-
ing the HHSC Understanding Program Eligibility and Services form,
which is available on the HHSC website; and

(3) give the applicant or LAR the HHSC Waiver Program
Verification of Freedom of Choice form, which is available on the
HHSC website to document the applicant's choice between the TxHmL
Program or the ICF/IID Program.

(f) A LIDDA must withdraw an offer of enrollment in the
TxHmL Program made to an applicant or LAR if:

(1) within 30 calendar days after the LIDDA's offer made
to the applicant or LAR in accordance with subsection (a)(1) of this
section, the applicant or LAR does not respond to the offer of enroll-
ment in the TxHmL Program;

(2) within seven calendar days after the applicant or LAR
receives the HHSC Waiver Program Verification of Freedom of Choice
form from the LIDDA in accordance with subsection (e)(3) of this sec-
tion, the applicant or LAR does not use the form to document the ap-
plicant's choice of the TxHmL Program;

(3) within 30 calendar days after the applicant or LAR
receives the contact information regarding all available program
providers in the LIDDA's local service area in accordance with subsec-
tion (k)(2)(A) of this section, the applicant or LAR does not document
a choice of a program provider using the HHSC Documentation of
Provider Choice form, which is available on the HHSC website;

(4) the applicant or LAR does not complete the necessary
activities to finalize the enrollment process and HHSC has approved
the withdrawal of the offer; or

(5) the applicant has moved out of the State of Texas.

(g) If a LIDDA withdraws an offer of enrollment in the
TxHmL Program made to an applicant, the LIDDA must notify the
applicant or LAR of such action, in writing, by certified United States
mail.

(h) If an applicant is currently receiving services from a
LIDDA that are funded by general revenue and the applicant declines
the offer of enrollment in the TxHmL Program, the LIDDA must
terminate those services that are similar to services provided in the
TxHmL Program.

(i) IfaLIDDA terminates an applicant's services in accordance
with subsection (h) of this section, the LIDDA must notify the applicant
or LAR of the termination, in writing, by certified United States mail
and provide an opportunity for a review in accordance with 40 TAC
§2.46 (relating to Notification and Appeals Process).

(j) A LIDDA must retain in an applicant's record:

(1) the HHSC Waiver Program Verification of Freedom of
Choice form;

(2) the HHSC Documentation of Provider Choice form;
(3) the HHSC Deadline Notification form; and

(4) any correspondence related to the offer of enrollment
in the TxHmL Program.

(k) If an applicant or LAR accepts the offer of enrollment in
the TxHmL Program, the LIDDA must compile and maintain informa-
tion necessary to process the applicant's request for enrollment in the
TxHmL Program.

(1) The LIDDA must complete an ID/RC Assessment in
accordance with §262.104(a)(1) of this subchapter (relating to LOC
Determination).

(A) The LIDDA must:
(i) do one of the following:

(I) conduct a DID in accordance with §304.401
of this title (relating to Conducting a Determination of Intellectual Dis-
ability) except that the following activities must be conducted in per-
son:

(-a-) a standardized measure of the individ-
ual's intellectual functioning using an appropriate test based on the
characteristics of the individual; and

(-b-) a standardized measure of the individ-
ual's adaptive abilities and deficits reported as the individual's adaptive
behavior level; or
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(II) review and endorse a DID report in accor-
dance with §304.403 of this title (relating to Review and Endorsement
of a Determination of Intellectual Disability Report); and

(i) determine whether the applicant has been diag-
nosed by a licensed physician as having a related condition.

(B) The LIDDA must:
(i) conduct an ICAP assessment in person; and

(i) recommend an LON assignment to HHSC in ac-
cordance with §262.105 of this subchapter (relating to LON Assign-
ment).

(C) The LIDDA must enter the information from
the completed ID/RC Assessment in the HHSC data system and
electronically submit the information to HHSC in accordance with
§262.104(a)(2) of this subchapter and §262.105(a) of this subchapter
and submit supporting documentation as required by §262.106 of this
subchapter (relating to HHSC Review of LON).

(2) The LIDDA must:

(A) provide names and contact information to the ap-
plicant or LAR for all program providers in the LIDDA's local service
area;

(B) arrange for meetings or visits with potential pro-
gram providers as requested by the applicant or the LAR; and

(C) ensure that the applicant's or LAR's choice of a pro-
gram provider is documented on the HHSC Documentation of Provider
Choice form and that the form is signed by the applicant or LAR and
retained by the LIDDA in the applicant's record.

(3) The LIDDA must assign a service coordinator who, to-
gether with other members of the service planning team, must:

(A) develop a PDP; and

(B) if CFC PAS/HAB is included on the PDP, complete
the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which
is available on the HHSC website, to determine the number of CFC
PAS/HAB hours the applicant needs.

(4) The CFC PAS/HAB assessment form required by para-
graph (3)(B) of this subsection must be completed in person with the
individual unless the following conditions are met, in which case the
form may be completed by videoconferencing or telephone:

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by
videoconferencing or telephone and the individual agrees to the form
being completed by videoconferencing or telephone; and

(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone.

(I) A service coordinator must:

(1) in accordance with 40 TAC Chapter 41, Subchapter D
(relating to Enrollment, Transfer, Suspension, and Termination):

(A) inform the applicant or LAR of the applicant's right
to participate in the CDS option; and

(B) inform the applicant or LAR that the applicant or
LAR may choose to have one or more services provided through the
CDS option, as described in 40 TAC §41.108 (relating to Services
Available Through the CDS Option); and

(2) if the applicant or LAR chooses to participate in the
CDS option, comply with §262.701(r) of this chapter (relating to
LIDDA Requirements for Providing Service Coordination in the
TxHmL Program).

(m) The service coordinator must develop an initial IPC
with the applicant or LAR based on the PDP and in accordance with
§262.301 of this chapter (relating to IPC Requirements).

(n) If an applicant or LAR chooses to receive a TxHmL Pro-
gram service or CFC service provided by a program provider, the ser-
vice coordinator must review the initial IPC with potential program
providers as requested by the applicant or the LAR.

(o) A service coordinator must:

(1) ensure that the initial IPC includes a sufficient number
of RN nursing units for the program provider's RN to perform a com-
prehensive nursing assessment, unless:

(A) nursing services are not on the initial IPC and the
applicant or LAR and selected program provider have determined that
no nursing tasks will be performed by an unlicensed service provider
as documented on the HHSC Nursing Task Screening Tool form; or

(B) an unlicensed service provider will perform a nurs-
ing task and a physician has delegated the task as a medical act under
Texas Occupations Code Chapter 157, as documented by the physician;

(2) if an applicant or LAR refuses to include a sufficient
number of RN nursing units on the initial IPC for the program
provider's RN to perform a comprehensive nursing assessment as
required by paragraph (1) of this subsection:

(A) inform the applicant or LAR that the refusal:

(i) will result in the applicant not receiving nursing
services from the program provider; and

(i) if the applicant needs community support,
employment readiness, day habilitation, employment assistance,
supported employment, respite, or CFC PAS/HAB from the program
provider, will result in the applicant not receiving the service unless:

(I) the program provider's unlicensed service
provider does not perform nursing tasks in the provision of the service;
and

(II) the program provider determines that it can
ensure the applicant's health, safety, and welfare in the provision of the
service; and

(B) document the refusal of the RN nursing units on the
initial IPC for a comprehensive nursing assessment by the program
provider's RN in the applicant's record;

(3) negotiate and finalize the initial IPC and the date
services will begin with the selected program provider, consulting
with HHSC if necessary to reach agreement with the selected program
provider on the content of the initial IPC and the date services will
begin;

(4) ensure that the applicant or LAR signs and dates the
initial IPC and provides the signed and dated IPC to the service coor-
dinator in person, electronically, by fax, or by United States mail;

(5) ensure that the selected program provider signs and
dates the initial IPC, demonstrating agreement that the services will
be provided to the applicant; and

(6) sign and date the initial IPC to demonstrate that the ser-
vice coordinator agrees that the requirements described in §262.301(c)
of this chapter have been met.
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(p) A service coordinator must:

(1) provide an oral and written explanation to the applicant
or LAR of the following information using the HHSC Understanding
Program Eligibility and Services form, which is available on the HHSC
website:

(A) the eligibility requirements for TxHmL Program
services as described in §262.101(a) of this subchapter (relating to
Eligibility Criteria for TxHmL Program Services and CFC Services);
and

(B) if the applicant's PDP includes CFC services:

(i) the eligibility requirements for CFC services as
described in §262.101(b) of this subchapter to applicants who do not
receive MAO Medicaid; and

(ii)  the eligibility requirements for CFC services as
described in §262.101(c) of this subchapter to applicants who receive
MAO Medicaid; and

(2) provide an oral and written explanation to the applicant
or LAR of:

(A) the reasons TxHmL Program services may be ter-
minated as described in §262.507 of this chapter (relating to Termina-
tion of TXHmL Program Services and CFC Services with Advance No-
tice) and §262.508 of this chapter (relating to Termination of TxHmL
Program Services and CFC Services without Advance Notice); and

(B) if the applicant's PDP includes CFC services, the
reasons CFC services may be terminated as described in §262.507 and
§262.508 of this chapter.

(qQ) After an initial IPC is finalized and signed in accordance
with subsection (o) of this section, the LIDDA must:

(1) enter the information from the initial IPC in the HHSC
data system and electronically submit the information to HHSC;

(2) keep the original initial IPC in the individual's record;

(3) ensure the information from the initial IPC entered in
the HHSC data system and electronically submitted to HHSC contains
information identical to the information on the initial IPC; and

(4) submit other required enrollment information to
HHSC;

(r) HHSC notifies the applicant or LAR, the selected program
provider, the FMSA, if applicable, and the LIDDA of its approval or
denial of the applicant's enrollment. If the enrollment is approved,
HHSC authorizes the applicant's enrollment in the TxHmL Program
through the HHSC data system and issues an enrollment letter to the
applicant that includes the effective date of the applicant's enrollment
in the TxHmL Program.

(s) The selected program provider and the individual or LAR
must develop:

(1) an implementation plan for:

(A) TxHmL Program services, except for community
support, that is based on the individual's PDP and initial IPC; and

(B) CFC services, except for CFC support manage-
ment, that is based on the individual's PDP, IPC, and if CFC PAS/HAB
is included on the PDP, the completed HHSC HCS/TxHmL CFC
PAS/HAB Assessment form; and

(2) atransportation plan, if community support is included
on the PDP.

(t) Before the applicant's service begin date, a LIDDA must
provide to the selected program provider and FMSA, if applicable:

(1) copies of all enrollment documentation and associated
supporting documentation, including relevant assessment results and
recommendations;

(2) the completed ID/RC Assessment;
(3) the IPC;
(4) the applicant's PDP; and

(5) if CFC PAS/HAB is included on the PDP, a copy of the
completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form.

(u) In accordance with §262.401(a)(5)(N) of this chapter
(relating to Program Provider Reimbursement), if a selected program
provider provides services before the date of an applicant's enrollment
into the TxHmL Program, HHSC does not pay the program provider
for the services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403172

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER C. PERSON-CENTERED
PLANNING AND SERVICE SETTINGS

26 TAC §262.202

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

$§262.202.  Requirements for Home and Community-Based Settings.

(a) A home and community-based setting is a setting in which
an individual receives TxHmL Program services or CFC services. A
home and community-based setting must have all of the following qual-
ities, based on the needs and preferences of an individual as docu-
mented in the individual's PDP.

(1) The setting is integrated in and supports the individual's
access to the greater community to the same degree as a person not
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enrolled in a Medicaid waiver program, including opportunities for the
individual to:

(A) seek employment and work in a competitive inte-
grated setting;

(B) engage in community life;
(C) control personal resources; and
(D) receive services in the community.

(2) The setting is selected by the individual from among
setting options, including non-disability specific settings. The setting
options are identified and documented in the PDP and are based on the
individual's needs and preferences.

(3) The setting ensures an individual's rights of privacy,
dignity and respect, and freedom from coercion and restraint.

(4) The setting optimizes, not regiments, individual initia-
tive, autonomy, and independence in making life choices, including
choices regarding daily activities, physical environment, and with
whom to interact.

(5) The setting facilitates individual choice regarding ser-
vices and supports, and the service providers who provide the services
and supports.

(b) Except as provided in subsection (c) of this section, a pro-
gram provider must ensure that TxHmL Program services and CFC
services are not provided in a setting that is presumed to have the qual-
ities of an institution. A setting is presumed to have the qualities of an
institution if the setting:

(1) islocated in a building in which a certified ICF/IID op-
erated by a LIDDA or state supported living center is located but is
distinct from the ICF/IID;

(2) is located in a building on the grounds of, or immedi-
ately adjacent to, a certified ICF/IID operated by a LIDDA or state
supported living center;

(3) is located in a building in which a licensed private
ICF/IID, a hospital, a nursing facility, or other institution is located
but is distinct from the ICF/IID, hospital, nursing facility, or other
institution;

(4) is located in a building on the grounds of, or immedi-
ately adjacent to, a hospital, a nursing facility, or other institution ex-
cept for a licensed private ICF/IID; or

(5) has the effect of isolating individuals from the broader
community of persons not receiving Medicaid HCBS.

(¢) A program provider may provide a TxHmL Program ser-
vice or a CFC service to an individual in a setting that is presumed to
have the qualities of an institution as described in subsection (b) of this
section, if CMS determines through a heightened scrutiny review that
the setting:

(1) does not have the qualities of an institution; and

(2) does have the qualities of home and community-based
settings.

(d) Inaddition to the requirements in subsection (a) of this sec-
tion, a program provider must ensure that a group setting:

(1) allows an individual to:

(A) control the individual's schedule and activities;

(B) have access to the individual's food at any time; and

(C) receive visitors of the individual's choosing at any

time; and

(2) is physically accessible and free of hazards to an indi-
vidual.

(e) If a program provider becomes aware that a modification
to a requirement described in subsection (d)(1) of this section is needed
based on a specific assessed need of an individual, the program provider
must:

(1) notify the service coordinator of the needed modifica-
tion; and

(2) provide the service coordinator with the information
described in §262.701(v) of this chapter relating to (LIDDA Require-
ments for Providing Service Coordination in the TxHmL Program) as
requested by the service coordinator.

(f) Ifa service coordinator receives a notification as described
in subsection (e) of this section, the service coordinator must con-
vene a service planning team meeting to update the PDP as described
§262.701(v) of this chapter.

(g) after the service planning team updates the PDP as required
by subsection (f) of this section, the program provider may implement
the modifications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403173

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER D. DEVELOPMENT AND
REVIEW OF AN IPC

26 TAC §262.301, §262.304

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in
Texas and to adopt rules and standards for program adminis-
tration; and Texas Human Resources Code §32.0755(f), which
provides that the Executive Commissioner shall adopt rules to
establish performance standards for providers providing prevo-
cational or similar services to persons in a Medicaid waiver pro-
gram.

The amendments implement Texas Human Resources Code
§32.0755.

$§262.301.
(a) An IPC must be based on the PDP and specify:

IPC Requirements.
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(1) the type and amount of each TxHmL Program service
and CFC service to be provided to the individual during an IPC year;

(2) the services and supports to be provided to the individ-
ual through resources other than TxHmL Program services or CFC ser-
vices during an IPC year, including natural supports, medical services,
day activity, and educational services;

(3) ifanindividual will receive CFC support management;
and

(4) if there are any TxHmL Program services or CFC ser-
vices identified on the PDP as critical, requiring a service backup plan.

(b) If an applicant's or individual's IPC includes only CFC
PAS/HAB to be delivered through the CDS option, a service coordi-
nator must include in the IPC:

(1) CFC FMS instead of FMS; and

(2) if the applicant or individual will receive support con-
sultation, CFC support consultation instead of support consultation.

(c) The type and amount of each TxHmL Program service and
CFC service in an IPC:

(1) must be necessary to protect the individual's health and
welfare in the community;

(2) must not be available to the individual through any
other source, including the Medicaid State Plan, other governmental
programs, private insurance, or the individual's natural supports;

(3) must be the most appropriate type and amount to meet
the individual's needs;

(4) must be cost effective;

(5) must be necessary to enable community integration and
maximize independence;

(6) if an adaptive aid or minor home modification, must:

(A) beincluded on HHSC's approved list in the TxHmL
Program Billing Requirements; and

(B) be within the service limit described in §262.304 of
this subchapter (relating to Service Limits);

(7) if an adaptive aid costing $500 or more, must be sup-
ported by a written assessment from a licensed professional specified
by HHSC in the TxHmL Program Billing Requirements;

(8) if a minor home modification costing $1,000 or more,
must be supported by a written assessment from a licensed professional
specified by HHSC in the TxHmL Program Billing Requirements;

(9) if dental treatment, must be within the service limit de-
scribed in §262.304 of this subchapter; [and]

(10) if CFC PAS/HAB, must be supported by the HHSC
HCS/TxHmL CFC PAS/HAB Assessment form; and[-]

(11) if employment readiness, must be:

(A) supported by a an HHSC Employment First Dis-
covery Tool that is completed in accordance with §284.105 of this title
(relating to Uniform Process); and

(B) within the service limit described in §262.304 of
this subchapter.

$§262.304. Service Limits.
(a) The following limits apply to an individual's TxHmL Pro-
gram services:

(1) for adaptive aids, $10,000 during an IPC year;
(2) for dental treatment, $1,000 during an IPC year;
(3) for minor home modifications:

(A) $7,500 during the time the individual is enrolled in
the TxHmL Program, which may be paid in one or more IPC years;
[and]

(B) amaximum of $300 for repair and maintenance dur-
ing the IPC year; and

(4) for day habilitation and in-home day habilitation com-
bined, 260 units during an IPC year; and[-]

(5) for employment readiness and individualized skills and
socialization combined:

(A) 1560 hours during an IPC year;

(B) six hours per calendar day; and

(C) five days per calendar week.

(b) A program provider may request, in accordance with the
TxHmL Program Billing Requirements, authorization of a requisition
fee:

(1) for an adaptive aid that is in addition to the $10,000
service limit described in subsection (a)(1) of this section;

(2) for dental treatment that is in addition to the $1,000 ser-
vice limit described in subsection (a)(2) of this section; or

(3) for a minor home modification that is in addition to the
$7,500 service limit described in subsection (a)(3)(A) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403174

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER E. REIMBURSEMENT BY
HHSC

26 TAC §262.401

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
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prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

$§262.401. Program Provider Reimbursement.

(a) Program provider reimbursement.

(1) HHSC pays a program provider for services as de-
scribed in this paragraph.

(A) HHSC pays for community support, nursing,
in-home respite, respite, employment readiness, day habilitation,
in-home day habilitation, employment assistance, supported employ-
ment, professional therapies, and CFC PAS/HAB in accordance with
the reimbursement rate for the specific service.

(B) HHSC pays for adaptive aids, minor home modifi-
cations, and dental treatment based on the actual cost of the item or ser-
vice and, if requested, a requisition fee in accordance with the TxHmL
Program Billing Requirements available on the HHSC website.

(C) HHSC pays for CFC ERS based on the actual cost
of the service not to exceed the reimbursement rate ceiling for CFC
ERS.

(2) To be paid for the provision of a service, a program
provider must submit a service claim that meets the requirements in 40
TAC §49.311 (relating to Claims Payment) and the TxHmL Program
Billing Requirements or the CFC Billing Requirements for HCS and
TxHmL Program Providers.

(3) Ifanindividual's TxHmL Program services or CFC ser-
vices are suspended or terminated, a program provider must not sub-
mit a claim for services provided during the period of the individual's
suspension or after the termination except the program provider may
submit a claim for a service provided on the first calendar day of the
suspension or termination.

(4) If a program provider submits a claim for an adaptive
aid that costs $500 or more or for a minor home modification that costs
$1,000 or more, the claim must be supported by a written assessment
from a licensed professional specified by HHSC in the TxHmL Pro-
gram Billing Requirements and other documentation as required by the
TxHmL Program Billing Requirements.

(5) HHSC does not pay a program provider for a service or
recoups any payments made to the program provider for a service if:

(A) the individual receiving the service was, at the time
the service was provided, ineligible for the TxHmL Program or Med-
icaid benefits, or was an inpatient of a hospital, nursing facility, or
ICF/IID;

(B) theservice was not included on the signed and dated
IPC of the individual in effect at the time the service was provided;

(C) the service was not provided in accordance with the
TxHmL Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers;

(D) the service was not documented in accordance with
the TxHmL Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers;

(E) the program provider did not comply with 40 TAC
§49.305 (relating to Records);

(F) the claim for the service was not prepared and sub-
mitted in accordance with the TxHmL Program Billing Requirements

or the CFC Billing Requirements Guidelines for HCS and TxHmL Pro-
gram Providers;

(G) the program provider did not have the documenta-
tion described in subsection (a)(4) of this section;

(H) before including employment assistance on an in-
dividual's IPC, the program provider did not ensure and maintain doc-
umentation in the individual's record that employment assistance was
not available to the individual under a program funded under §110 of
the Rehabilitation Act of 1973, as amended (29 U.S.C. §701 et seq.) or
under a program funded under the Individuals with Disabilities Educa-
tion Act (20 U.S.C. §1401 et seq.);

(I) before including supported employment on an indi-
vidual's IPC, the program provider did not ensure and maintain doc-
umentation in the individual's record that supported employment was
not available to the individual under a program funded under the Indi-
viduals with Disabilities Education Act (20 U.S.C. §1401 et seq.);

(J) employment readiness, if before including the em-
ployment readiness on an individual's IPC, the program provider did
not ensure and maintain documentation in the individual's record that
employment readiness was not available to the individual under a pro-
gram funded under §110 of the Rehabilitation Act of 1973 or under a
program funded under the Individuals with Disabilities Education Act
(20 U.S.C. §1401 et seq.);

(K) [] HHSC determines that the service would have
been paid for by a source other than the TxHmL Program;

(L) [E)] the service was provided by a service provider
who did not meet the qualifications to provide the service as described
in the TxHmL Program Billing Requirements or the CFC Billing Re-
quirements for HCS and TxHmL Program Providers;

(M) [(B)] the service was not provided in accordance
with a signed and dated IPC meeting the requirements set forth in
§262.301 of this subchapter (relating to IPC Requirements);

(N) [@MD] the service was not provided in accordance
with the PDP or the implementation plan;

(0) [@N9] the service was provided before the individ-
ual's date of enrollment into the TxHmL Program;

(P) [€©)] for community support, the service was not
provided in accordance with a transportation plan and §262.5(a)(16) of
this chapter (relating to Description of TxHmL Program Services);

(Q) [®)] the service was not provided; or

(R) [®)] for CFC PAS/HAB, in-home day habilitation,
and in-home respite, if the service claim for the service did not match
the EVV visit transaction as required by 1 TAC §354.4009(a)(4) (re-
lating to Requirements for Claims Submission and Approval).

(6) A program provider must refund to HHSC any overpay-
ment made to the program provider within 60 days after the program
provider's discovery of the overpayment or receipt of a notice of such
discovery from HHSC, whichever is earlier.

(7) Except as provided in paragraph (8) of this sub-
section, if HHSC approves an LOC requested in accordance with
§262.104(b)(3) of this chapter (relating to LOC Determination),
HHSC pays a program provider for services provided to an individual
for a period of not more than 180 calendar days after the individual's
previous ID/RC Assessment expires.

(8) If HHSC determines that an ID/RC Assessment was
submitted more than 180 calendar days after the expiration date of the
previous ID/RC Assessment because of circumstances beyond a pro-
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gram provider's control, HHSC may pay the program provider for a
period of more than 180 calendar days after the individual's previous
ID/RC Assessment expires.

(9) HHSC does not withhold payments to a program
provider if a LIDDA fails to enter information from an individual's
renewal IPC and the program provider continues to provide services
in accordance with the most recent IPC authorized by HHSC.

(b) Provider fiscal compliance reviews.

(1) HHSC conducts provider fiscal compliance reviews to
determine a program provider is in compliance with:

(A) this chapter;
(B) the TxHmL Program Billing Requirements;

(C) the CFC Billing Requirements for HCS and
TxHmL Program Providers;

(D) 40 TAC Chapter 49, Subchapter C; and

(E) the program provider's Community Services Con-
tract-Provider Agreement.

(2) HHSC conducts provider fiscal compliance reviews in
accordance with the Provider Fiscal Compliance Review Protocol set
forth in the TxHmL Program Billing Requirements and the CFC Billing
Requirements for HCS and TxHmL Program Providers. As a result of
a provider fiscal compliance review, HHSC may:

(A) recoup payments from a program provider; and

(B) based on the amount of unverified claims, require a
program provider to develop and submit, in accordance with HHSC's
instructions, a corrective action plan that improves the program
provider's billing practices.

(3) A corrective action plan required by HHSC in accor-
dance with paragraph (2)(B) of this subsection must:

(A) include:
(i) the reason the corrective action plan is required;
(it)  the corrective action to be taken;

(iii)  the person responsible for taking each correc-
tive action; and

(iv) a date by which the corrective action will be
completed that is no later than 90 calendar days after the date the pro-
gram provider is notified the corrective action plan is required;

(B) be submitted to HHSC within 30 calendar days after
the date the program provider is notified the corrective action plan is
required; and

(C) be approved by HHSC before implementation.

(4) Within 30 calendar days after HHSC receives a cor-
rective action plan, HHSC notifies the program provider if HHSC ap-
proves the corrective action plan or if the plan requires changes.

(5) If HHSC requires a program provider to develop and
submit a corrective action plan in accordance with paragraph (2)(B)
of this subsection and the program provider requests an administrative
hearing for the recoupment in accordance with §262.602 of this chap-
ter (relating to Program Provider's Right to Administrative Hearing),
the program provider is not required to develop or submit a corrective
action plan while a hearing decision is pending. HHSC notifies the pro-
gram provider if the requirement to submit a corrective action plan or
the content of such a plan changes based on the outcome of the hearing.

(6) If a program provider does not submit a corrective
action plan or complete a required corrective action within the time
frames described in paragraph (3) of this subsection, HHSC may
impose a vendor hold on payments due to the program provider until
the program provider takes the corrective action.

(7) If a program provider does not submit a corrective ac-
tion plan or complete a required corrective action within 30 calendar
days after the date a vendor hold is imposed in accordance with para-
graph (6) of this subsection, HHSC may terminate the contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403175

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER H. LIDDA REQUIREMENTS
26 TAC §262.701
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

$262.701. LIDDA Requirements for Providing Service Coordination
in the TxHmL Program.

(a) A LIDDA must offer TxHmL Program services to an ap-
plicant in accordance with §262.103 of this chapter (relating to Process
for Enrollment of Applicants).

(b) A LIDDA must process enrollments of individuals in the
TxHmL Program in accordance with §262.103 of this chapter.

(c) A LIDDA must be objective in the process to assist an indi-
vidual or LAR in the selection of a program provider or FMSA and train
all LIDDA staff who may assist an individual or LAR in the process.

(d) A LIDDA must, upon the enrollment of an individual and
annually thereafter, inform the individual or LAR orally and in writing
of the following:

(1) the telephone number of the LIDDA to file a complaint;

(2) the toll-free telephone number of the HHSC IDD Om-
budsman, 1-800-252-8154, to file a complaint; and
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(3) the toll-free telephone number of DFPS, 1-800-647-
7418, to report an allegation of abuse, neglect, or exploitation.

(e) A LIDDA must maintain for each individual for an IPC
year:

(1) acopy of the IPC;

(2) the PDP and, if CFC PAS/HAB is included on the PDP,
the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form;

(3) acopy of the ID/RC Assessment;

(4) documentation of the activities performed by the ser-
vice coordinator in providing service coordination; and

(5) any other pertinent information related to the individ-
ual.

(f) For an individual receiving TxHmL Program services and
CFC services within a LIDDA's local service area, the LIDDA must
provide the individual's program provider a copy of the individual's
current PDP, IPC, and ID/RC Assessment.

(g) A LIDDA must ensure that a service coordinator is an em-
ployee of the LIDDA and meets the requirements of this subsection.

(1) A service coordinator must meet the minimum quali-
fications and LIDDA staff training requirements described in Chapter
331 of this title (relating to LIDDA Service Coordination ), except as
described in paragraph (2) of this subsection.

(2) Notwithstanding §331.19(b) of this title (relating
to Staff Person Training), a service coordinator must complete a
comprehensive non-introductory person-centered service planning
training developed or approved by HHSC within six months after the
service coordinator's date of hire, unless an extension of the six month
timeframe is granted by HHSC.

(3) A service coordinator must receive training about the
following within the first 90 calendar days after beginning service co-
ordination duties:

(A) rules governing the TxHmL Program and CFC; and

(B) 40 TAC Chapter 41 (relating to Consumer Directed
Services Option).

(h) A LIDDA must ensure that a service coordinator:

(1) (initiates, coordinates, and facilitates the person-cen-
tered planning process to meet the desires and needs as identified by
an individual and LAR in the individual's PDP, including:

(A) scheduling service planning team meetings; and

(B) documenting on the PDP whether, for each TxHmL
Program service or CFC service identified on the PDP, the service is
critical to meeting the individual's health and safety as determined by
the service planning team;

(2) coordinates the development and implementation of the
individual's PDP;

(3) coordinates and develops an individual's IPC based on
the individual's PDP;

(4) coordinates and monitors the delivery of TxHmL Pro-
gram services and CFC services and non-TxHmL Program and non-
CFC services; and

(5) document whether an individual progresses toward de-
sired outcomes identified on the individual's PDP from the individual's
and LAR's perspectives.

(i) A LIDDA must inform an individual or LAR of the name
of the individual's service coordinator and how to contact the service
coordinator.

(j) A service coordinator must:

(1) assistthe individual or LAR or actively involved person
in exercising the legal rights of the individual;

(2) provide an individual, LAR, or family member with a
written copy of the booklet, Your Rights in the Texas Home Living
(TxHmL) Program, available on the HHSC website, and an oral ex-
planation of the rights described in the booklet:

(A) atthe time the individual enrolls in the TxHmL Pro-
gram;
(B) when the booklet is revised;

(C) upon request of the individual, LAR, or family
member; and

(D) if one of the following occurs:
(i) the individual becomes 18 years of age;
(ii) a guardian is appointed for the individual; or
(iii) a guardianship for the individual ends;

(3) document compliance with paragraph (2) of this sub-
section in the individual's record and include:

(A) the signature of the individual or LAR; and
(B) the signature of the service coordinator;

(4) ensure that the individual and LAR participate in de-
veloping a PDP and IPC that meet the individual's identified needs and
service outcomes and that the individual's PDP is updated annually and
if the individual's needs or outcomes change;

(5) ifabehavioral support plan includes techniques that in-
volve restriction of individual rights or intrusive techniques, discuss
with the service planning team to determine whether the techniques
will be approved by the service planning team;

(6) if notified by the program provider that an individual
or LAR has refused a comprehensive nursing assessment and that the
program provider has determined that it cannot ensure the individual's
health, safety, and welfare in the provision of community support, day
habilitation, in-home day habilitation, employment readiness, employ-
ment assistance, supported employment, respite, or CFC PAS/HAB:

(A) inform the individual or LAR of the consequences
and risks of refusing the assessment, including that the refusal will re-
sult in the individual not receiving:

(i) nursing services; or

(i) community support, day habilitation, in-home
day habilitation, employment readiness, employment assistance,
supported employment, respite, or CFC PAS/HAB, if the individual
needs one of those services and the program provider has determined
that it cannot ensure the health, safety, and welfare of the individual
in the provision of the service; and

(B) notify the program provider if the individual or
LAR continues to refuse the assessment after the discussion with the
service coordinator;

(7) inform the individual or LAR of decisions regarding de-
nial, suspension, reduction, or termination of services and the individ-
ual's or LAR's right to request a fair hearing as described in §262.601
of this chapter (relating to Fair Hearing); and
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(8) inaccordance with §262.501 (relating to Process for In-
dividual to Transfer to a Different Program Provider or FMSA), man-
age the process to transfer an individual's TxHmL Program services
and CFC services from one program provider to another or transfer
from one FMSA to another.

(k) When a service coordinator becomes aware that a change
to an individual's PDP or IPC may be needed, the service coordinator
must discuss the need for the change with the individual or LAR, the
individual's program provider, and other appropriate persons.

(1) At least 30 calendar days before the expiration of an indi-
vidual's IPC, the service coordinator must:

(1) update the individual's PDP with the individual's ser-
vice planning team; and

(2) if the individual receives a TxHmL Program service or
a CFC service from a program provider, submit to the program provider
and the individual or LAR:

(A) the updated PDP; and

(B) if CFC PAS/HAB is included on the PDP, a copy of
the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form.

(m) A service coordinator must:

(1) complete the HHSC TxHmL Service Coordination No-
tification form with the individual or LAR and provide a copy of the
completed form to the individual or LAR:

(A) upon receipt of HHSC approval of the enrollment
of the individual,

(B) if the form is revised;
(C) at the request of the individual or LAR; and
(D) if one of the following occurs:
(i) the individual becomes 18 years of age;
(ii) a guardian is appointed for the individual; or
(iii)  a guardianship for the individual ends; and

(2) retain a copy of the completed form in the individual's
record.

(n) A service coordinator must conduct:

(1) apre-move site review for an applicant 21 years of age
or older who is enrolling in the TxHmL Program from a nursing facility
or as a diversion from admission to a nursing facility; and

(2) post-move monitoring visits for an individual 21 years
of age or older who enrolled in the TxHmL Program from a nursing
facility or has enrolled in the TxHmL Program as a diversion from
admission to a nursing facility.

(o) A service coordinator must have contact with an individual
in person, by videoconferencing, or telephone to provide service coor-
dination during a month in which it is anticipated that the individual
will not receive a TxHmL Program service unless:

(1) the individual's TxHmL Program services have been
suspended; or

(2) the service coordinator had an in-person contact with
the individual that month to comply with §331.11(d) of this title (relat-
ing to LIDDA's Responsibilities).

(p) In addition to the requirements described in Chapter 331
of this title (relating to LIDDA Service Coordination), a LIDDA must:

(1) comply with:
(A) this subchapter;
(B) 40 TAC Chapter 41; and

(C) 40 TAC Chapter 4, Subchapter L, (relating to
Abuse, Neglect, and Exploitation in Local Authorities and Community
Centers); and

(2) ensure that a rights protection officer, as required by
40 TAC §4.113 (relating to Rights Protection Officer at a State MR
Facility or MRA), who receives a copy of an HHSC initial intake re-
port or a final investigative report from an FMSA, in accordance with
40 TAC §41.702 (relating to Requirements Related to HHSC Inves-
tigations When an Alleged Perpetrator is a Service Provider) or 40
TAC §41.703 (relating to Requirements Related to HHSC Investiga-
tions When an Alleged Perpetrator is a Staff Person or a Controlling
Person of an FMSA), gives a copy of the report to the individual's ser-
vice coordinator.

(@) A service coordinator must:

(1) at least annually, in accordance with 40 TAC Chapter
41, Subchapter D (relating to Enrollment, Transfer, Suspension, and
Termination):

(A) inform the individual or LAR of the individual's
right to participate in the CDS option; and

(B) inform the individual or LAR that the individual
or LAR may choose to have one or more services provided through
the CDS option, as described in 40 TAC §41.108 (relating to Services
Available Through the CDS Option); and

(2) document compliance with paragraph (1) of this sub-
section in the individual's record.

(r) Ifan individual or LAR chooses to participate in the CDS
option, the service coordinator must:

(1) provide names and contact information to the individ-
ual or LAR of all FMSASs providing services in the LIDDA's local ser-
vice area;

(2) document the individual's or LAR's choice of FMSA on
HHSC Consumer Participation Choice form;

(3) document, in the individual's PDP, a description of the
services provided through the CDS option; and

(4) develop with the individual or LAR and other members
of'the service planning team a transportation plan if an individual's PDP
includes community support to be delivered through the CDS option.

(s) Foran individual participating in the CDS option, a service
coordinator must recommend that HHSC terminate the individual's par-
ticipation in the CDS option if the service coordinator determines that:

(1) the individual's continued participation in the CDS op-
tion poses a significant risk to the individual's health, safety, or welfare;
or

(2) the individual, LAR, or designated representative has
not complied with 40 TAC Chapter 41, Subchapter B (relating to Re-
sponsibilities of Employers and Designated Representatives).

(t) To make a recommendation described in subsection (s) of
this section, a service coordinator must submit the following documen-
tation to HHSC:

(1) the services the individual receives through the CDS
option;
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(2) the reason why the recommendation is made;

(3) adescription of the attempts to resolve the issues before
making the recommendation; and

(4) any other supporting documentation, as appropriate.

(u) A service coordinator must do the following regarding re-
sponsibilities related to EVV:

(1) for an applicant who will receive a service that requires
the use of EVV from the program provider or through the CDS option:

(A) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information
form to the applicant or LAR;

(B) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining
the information and to providing a copy to the individual or LAR;

(C) provide the individual or LAR with a copy of the
signed form;

(D) perform the activities described in subparagraph
(A) - (C) of this paragraph before the individual's enrollment; and

(E) maintain the completed HHSC Electronic Visit Ver-
ification Responsibilities and Additional Information form in the indi-
vidual's record;

(2) foranindividual who will receive a service that requires
the use of EVV from the program provider or who is transferring to
another program provider or LIDDA and will receive a service that
requires the use of EVV from the program provider or through the CDS
option:

(A) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information
form to the individual or LAR;

(B) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining
the information and to providing a copy to the individual or LAR,;

(C) provide the individual or LAR with a copy of the
signed form;

(D) perform the activities described in subparagraphs
(A)-(C) of this paragraph on or before the effective date of the transfer
to another program provider or LIDDA; and

(E) maintain the completed HHSC Electronic Visit Ver-
ification Responsibilities and Additional Information form in the indi-
vidual's record; and

(3) foranindividual who will receive a service that requires
the use of EVV through the CDS option or who will transfer to another
FMSA and is receiving a service requiring the use of EVV:

(A) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information
form to the individual or LAR;

(B) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining
the information and to providing a copy to the individual or LAR;

(C) provide the individual or LAR with a copy of the
signed form;

(D) perform the activities described in subparagraphs
(A)-(C) of this paragraph before the individual receives the EVV re-

quired service through the CDS option or on or before the effective
date of the transfer to another FMSA; and

(E) maintain the completed HHSC Electronic Visit Ver-
ification Responsibilities and Additional Information form in the indi-
vidual's record.

(v) If notified by a program provider that a requirement de-
scribed in §262.202 (d)(1) of this chapter (relating to Requirements for
Home and Community-Based Settings), needs to be modified, a service
coordinator must update the individual's PDP to include the following:

(1) adescription of the specific and individualized assessed
need that justifies the modification;

(2) adescription of the positive interventions and supports
that were tried but did not work;

(3) a description of the less intrusive methods of meeting
the need that were tried but did not work;

(4) a description of the condition that is directly propor-
tionate to the specific assessed need;

(5) adescription of how data will be routinely collected and
reviewed to measure the ongoing effectiveness of the modification;

(6) the established time limits for periodic reviews to de-
termine if the modification is still necessary or can be terminated;

(7) the individual's or LAR's signature evidencing in-
formed consent to the modification; and

(8) the program provider's assurance that the modification
will cause no harm to the individual.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403176

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

CHAPTER 263. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM AND
COMMUNITY FIRST CHOICE (CFC)

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§263.3, concerning Definitions; §263.5, concerning Description
of HCS Program Services; §263.104, concerning Process
for Enrollment of Applicants; §263.301, concerning IPC Re-
quirements; §263.304, concerning Service Limits; §263.501,
concerning Requirements for Home and Community-Based Set-
tings; §263.601, concerning Program Provider Reimbursement;
and §263.901, concerning LIDDA Requirements for Providing
Service Coordination in the HCS Program.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments is to implement Texas
Human Resources Code §32.0755, added by House Bill (H.B.)
4169, 88th Legislature, Regular Session, 2023. The proposed
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amendments implement a service similar to prevocational ser-
vices, named employment readiness, in the Home and Commu-
nity-based Services (HCS) Program, one of HHSC's §1915(c)
Medicaid waiver programs.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §263.3 adds and defines the terms
"group setting" in new paragraph (36) and the term "job task-
oriented" in new paragraph (56) because these new terms are
used in the proposed amended rules. The proposed amendment
also renumbers the paragraphs in the rule.

The proposed amendment to §263.5 adds a new paragraph (26)
in subsection (a), to describe employment readiness. The pro-
posed amendment also renumbers subsection (a).

The proposed amendment to §263.104 adds employment readi-
ness in subsection (k)(9), to the array of HCS Program services
that may require the individual's initial individual plan of care
(IPC) to include a sufficient amount of registered nursing units
for the program provider's registered nurse to perform a compre-
hensive nursing assessment. In subsection (k)(10)(A)(ii), em-
ployment readiness is added to the list of HCS Program services
which a service coordinator must inform the applicant or legally
authorized representative (LAR) the applicant they may not be
able to receive if enough registered nursing units for a compre-
hensive nursing assessment are not included in the initial IPC.

The proposed amendment to §263.301 adds a new paragraph
(15) in subsection (c), requiring authorization of employment
readiness to be supported by an HHSC Employment First
Discovery Tool and be within the service limit described in the
proposed amendment to §263.304.

The proposed amendment to §263.304 adds a new paragraph
(7) in subsection (a), to establish a combined service limit for em-
ployment readiness and individualized skills and socialization.

The proposed amendment to §263.501 adds a new subsection
(d)(1) and (2) to the rule. Proposed new subsection (d)(1) re-
quires a program provider to ensure that a group setting allows
an individual to control the individual's own schedule and activi-
ties, have access to the individual's food at any time, and receive
visitors of the individual's choosing at any time. Proposed new
subsection (d)(2) requires a program provider to ensure a group
setting is physically accessible and free of hazards. The pro-
posed amendment adds new subsections (e), (f), and (g) that
outline requirements for implementing a modification to a re-
quirement in proposed new subsection (d)(1).

The proposed amendment to §263.601, adds employment readi-
ness in paragraph (1)(B), to the array of HCS Program services
that HHSC pays in accordance with the individual's LON and
reimbursement rate for the service. The proposed amendment
adds employment readiness in a new subparagraph (H) in para-
graph (3) as an HCS Program service a program provider may
bill for if provided on the first day of the individual's suspension
or termination. The proposed amendment adds a new subpara-
graph (E) in paragraph (5) that states HHSC does not pay forem-
ployment readiness if the program provider did not ensure and
maintain documentation in the individual's record that employ-
ment readiness is not available to the individual under §110 of
the Rehabilitation Act of 1973 or under a program funded under
the Individuals with Disabilities Education Act (20 U.S.C. §1401
et seq.). The proposed amendment also renumbers the remain-
ing subparagraphs in paragraphs (3) and (5).

The proposed amendment to §263.901 in subsection (e)(21),
adds a reference to proposed new §263.501(d)(1), to require
a service coordinator to update an individual's person-directed
plan if a modification to a service delivered in a group setting is
needed. Additionally, the proposed amendment adds employ-
ment readiness in subsection (e€)(22) to the array of HCS ser-
vices that require the service coordinator to inform the individual
or LAR of the consequences and risks of refusing the compre-
hensive nursing assessment.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, as determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, HHSC Chief Financial Officer has also determined
that there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities because any
changes required by the programs to implement employment
readiness services are included in providing contracted client
services and the payment rate for providing services.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons; and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, the indi-
viduals in the HCS Program will benefit from having an additional
service to provide assistance with getting ready for competitive
employment and furthering their employment goals.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
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cause the rules do not create new regulations, standards, or
processes for program providers and local intellectual and de-
velopmental disability authorities to comply. The new service,
employment readiness, is included in providing contracted client
services and the payment rate for providing services.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R044" in the subject
line.

SUBCHAPTER A. GENERAL PROVISIONS

26 TAC §263.3, §263.5
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in
Texas and to adopt rules and standards for program adminis-
tration; and Texas Human Resources Code §32.0755(f), which
provides that the Executive Commissioner shall adopt rules to
establish performance standards for providers providing prevo-
cational or similar services to persons in a Medicaid waiver pro-
gram.

The amendments implement Texas Human Resources Code
§32.0755.

§263.3.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abuse--
(A) physical abuse;
(B) sexual abuse; or
(C) wverbal or emotional abuse.

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an applicant or individual by a person, as deter-

mined by the applicant's or individual's service planning team or pro-
gram provider, based on the person's:

(A) interactions with the applicant or individual,

(B) availability to the applicant or individual for assis-
tance or support when needed; and

(C) knowledge of, sensitivity to, and advocacy for the
applicant's or individual's needs, preferences, values, and beliefs.

(3) ADLs--Activities of daily living. Basic personal ev-
eryday activities, including tasks such as eating, toileting, grooming,
dressing, bathing, and transferring.

(4) Agency foster home--This term has the meaning set
forth in Texas Human Resources Code §42.002.

(5) ALF--Assisted living facility. A facility licensed in ac-
cordance with Texas Health and Safety Code Chapter 247, Assisted
Living Facilities.

(6) Applicant--A Texas resident seeking services in the
Home and Community-Based Services Program.

(7) Audio-only--An interactive, two-way audio communi-
cation platform that only uses sound.

(8) Auxiliary aid--A service or device that enables an indi-
vidual with impaired sensory, manual, or speaking skills to participate
in the person-centered planning process. An auxiliary aid includes in-
terpreter services, transcription services, and a text telephone.

(9) Business day--Any day except a Saturday, Sunday, or
national or state holiday listed in Texas Government Code §662.003(a)
or (b).

(10) Calendar day--Any day, including weekends and hol-
idays.

(11) CDS option--Consumer directed services option. A
service delivery option as defined in 40 TAC §41.103 (relating to Def-
initions).

(12) CFC--Community First Choice.

(13) CFC ERS--CFC emergency response services.

(14) CFC FMS--The term used for financial management
services on the individual plan of care (IPC) of an applicant or individ-
ual if the applicant will receive or the individual receives only CFC per-
sonal assistance services (PAS)/habilitation (HAB) through the CDS
option.

(15) CFC support consultation--The term used for support
consultation on the IPC of an applicant or individual if the applicant
will receive or the individual receives only CFC PAS/HAB through
the CDS option.

(16) CMS--Centers for Medicare & Medicaid Services.
The federal agency within the United States Department of Health
and Human Services that administers the Medicare and Medicaid
programs.

(17) Competitive employment--Employment that pays an
individual at least minimum wage if the individual is not self-em-
ployed.

(18) Comprehensive nursing assessment--A comprehen-
sive physical and behavioral assessment of an individual, including
the individual's health history, current health status, and current health
needs, that is completed by a registered nurse (RN).
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(19) Contract--A provisional contract or a standard con-
tract.

(20) CRCG--Community resource coordination group. A
local interagency group, composed of public and private agencies, that
develops service plans for individuals whose needs can be met only
through interagency coordination and cooperation. The group's role
and responsibilities are described in the Memorandum of Understand-
ing on Coordinated Services to Persons Needing Services from More
Than One Agency, available on the Texas Health and Human Services
Commission (HHSC) website.

(21) Delegated nursing task--A nursing task delegated by
an RN to an unlicensed person in accordance with:

(A) 22 TAC Chapter 224 (relating to Delegation of
Nursing Tasks by Registered Professional Nurses to Unlicensed
Personnel for Clients with Acute Conditions or in Acute Care Envi-
ronments); and

(B) 22 TAC Chapter 225 (relating to RN Delegation to
Unlicensed Personnel and Tasks Not Requiring Delegation in Indepen-
dent Living Environments for Clients with Stable and Predictable Con-
ditions).

(22) Designated Representative--This term has the mean-
ing set forth in 40 TAC §41.103.

(23) DFPS--The Department of Family and Protective Ser-
vices.

(24) DID--Determination of intellectual disability. This
term has the meaning set forth in §304.102 of this title (relating to
Definitions).

(25) DID report--Determination of intellectual disability
report. This term has the meaning set forth in §304.102 of this title.

(26) Emergency--An unexpected situation in which the ab-
sence of an immediate response could reasonably be expected to result
in a risk to the health and safety of an individual or another person.

(27) Emergency situation--An unexpected situation in-
volving an individual's health, safety, or welfare, of which a person
of ordinary prudence would determine that the legally authorized
representative (LAR) should be informed, such as an individual:

(A) needing emergency medical care;

(B) being removed from the individual's residence by
law enforcement;

(C) leaving the individual's residence without notifying
a staff member or service provider and not being located; and

(D) being moved from the individual's residence to pro-
tect the individual (for example, because of a hurricane, fire, or flood).

(28) EVV--Electronic visit verification. This term has the
meaning set forth in 1 TAC §354.4003 (relating to Definitions).

(29) Exploitation--The illegal or improper act or process of
using, or attempting to use, an individual or the resources of an indi-
vidual for monetary or personal benefit, profit, or gain.

(30) Family-based alternative--A family setting in which
the family provider or providers are specially trained to provide sup-
port and in-home care for children with disabilities or children who are
medically fragile.

(31) FMS--Financial management services.

(32) FMSA--Financial management services agency. As
defined in 40 TAC §41.103, an entity that provides financial manage-
ment services to an individual participating in the CDS option.

(33) Former military member--A person who served in the
United States Army, Navy, Air Force, Marine Corps, Coast Guard, or
Space Force:

(A) who declared and maintained Texas as the person's
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and

(B) who was killed in action or died while in service, or
whose active duty otherwise ended.

(34) Four-person residence--A residence:
(A) that a program provider leases or owns;

(B) in which at least one person but no more than four
persons receive:

(i) residential support;
(ii) supervised living;

(iii) anon-HCS Program service similar to residen-
tial support or supervised living (for example, services funded by DFPS
or by a person's own resources); or

(iv) respite;

(C) that, if it is the residence of four persons, at least
one of those persons receives residential support;

(D) that is not the residence of any persons other than
a service provider, the service provider's spouse or person with whom
the service provider has a spousal relationship, or a person described
in subparagraph (B) of this paragraph; and

(E) thatis not a setting described in §263.501(b) of this
chapter (relating to Requirements for Home and Community-Based
Service Settings).

(35) GRO--General residential operation. This term has
the meaning set forth in Texas Human Resources Code §42.002.

(36) Group setting--A setting, other than an individual's
residence, in which more than one individual or other person receives
employment readiness, employment assistance, supported employ-
ment, or a similar service.

(37) [B6)] HCS--Home and Community-based Services.
Services provided through the HCS Program operated by HHSC as
authorized by CMS in accordance with §1915(c) of the Social Security
Act.

(38) [3D] Health maintenance activities--This term has
the meaning set forth in 22 TAC §225.4 (relating to Definitions).

(39) [63®)] Health-related tasks--Specific tasks related to
the needs of an individual, which can be delegated or assigned by a
licensed health care professional under state law to be performed by a
service provider of CFC PAS/HAB. This includes tasks delegated by
an RN; health maintenance activities, that may not require delegation;
and activities assigned to a service provider of CFC PAS/HAB by a
licensed physical therapist, occupational therapist, or speech-language
pathologist.

(40) [9)] HHSC--The Texas Health and Human Services
Commission.
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(41) [(49)] Hospital--A public or private institution li-
censed or exempt from licensure in accordance with Texas Health and
Safety Code (THSC) Chapters 13, 241, 261, or 552.

(42) [4D)] IADLs--Instrumental activities of daily living.
Activities related to living independently in the community, includ-
ing meal planning and preparation; managing finances; shopping for
food, clothing, and other essential items; performing essential house-
hold chores; communicating by phone or other media; and traveling
around and participating in the community.

(43) [€42)] ICAP--Inventory for Client and Agency Plan-
ning. An instrument designed to assess a person's needs, skills, and
abilities.

(44) [43)] ICF/ID--Intermediate care facility for individ-
uals with an intellectual disability or related conditions. An ICF/IID is
a facility in which ICF/IID Program services are provided and that is:

(A) licensed in accordance with THSC Chapter 252; or

(B) certified by HHSC, including a state supported liv-
ing center.

(45) [(44)] ICF/IID Program--The Intermediate Care Fa-
cilities for Individuals with an Intellectual Disability or Related Con-
ditions Program, which provides Medicaid-funded residential services
to individuals with an intellectual disability or related conditions.

(46) [45)] ID/RC Assessment--Intellectual Disability/Re-
lated Conditions Assessment. A form used by HHSC for level of care
determination and level of need assignment.

(47) [€46)] Implementation plan--A written document de-
veloped by a program provider for an individual, for each HCS Pro-
gram service, except supported home living, and for each CFC service,
except CFC support management, on the individual's IPC to be pro-
vided by the program provider. An implementation plan includes:

(A) alist of outcomes identified in the person-directed
plan that will be addressed using HCS Program services and CFC ser-
vices;

(B) specific objectives to address the outcomes required
by subparagraph (A) of this paragraph that are:

(i) observable, measurable, and outcome-oriented;
and

(it) derived from assessments of the individual's
strengths, personal goals, and needs;

(C) atarget date for completion of each objective;

(D) the number of units of HCS Program services and
CFC services needed to complete each objective;

(E) the frequency and duration of HCS Program ser-
vices and CFC services needed to complete each objective; and

(F) the signature and date of the individual, LAR, and
the program provider.

(48) [€4D] In person or in-person--Within the physical
presence of another person who is awake. In person or in-person does
not include using videoconferencing or a telephone.

(49) [(4®)] Individual--A person enrolled in the HCS Pro-
gram.

(50) [€49)] Initial IPC--The first IPC for an individual de-
veloped before the individual's enrollment into the HCS Program.

(51) [659)] Inpatient chemical dependency treatment facil-
ity--A facility licensed in accordance with THSC Chapter 464, Facili-
ties Treating Persons with a Chemical Dependency.

(52) [(5D)] Intellectual disability--This term has the mean-
ing set forth in §304.102 of this title.

(53) [652)] IPC--Individual plan of care. A written plan
that:

(A) states:

(i) the type and amount of each HCS Program ser-
vice and each CFC service, except for CFC support management, to be
provided to the individual during an IPC year;

(ii)  the services and supports to be provided to the
individual through resources other than HCS Program services or CFC
services, including natural supports, medical services, and educational
services; and

(iii)  if an individual will receive CFC support man-
agement; and

(B) is authorized by HHSC.

(54) [€53)] IPC cost--Estimated annual cost of HCS Pro-
gram services included on an IPC.

(55) [654)] IPC year--The effective period of an initial IPC
and renewal IPC as described in this paragraph.

(A) Except as provided in subparagraph (B) of this
paragraph, the IPC year for an initial and renewal IPC is a 365-calendar
day period starting on the begin date of the initial or renewal IPC.

(B) 1If the begin date of an initial or renewal IPC is
March 1 or later in a year before a leap year or January 1 - February
28 of a leap year, the IPC year for the initial or renewal IPC is a
366-calendar day period starting on the begin date of the initial or
renewal IPC.

(C) Arevised IPC does not change the begin or end date
of an IPC year.

(56) Job task-oriented--Focused on developing a skill re-
lated to a specific type of employment.

(57) [655)] LAR--Legally authorized representative. A
person authorized by law to act on behalf of another person with regard
to a matter described in this chapter, including a parent, guardian,
or managing conservator of a minor; a guardian of an adult; an
agent appointed under a power of attorney; or a representative payee
appointed by the Social Security Administration. An LAR, such as
an agent appointed under a power of attorney or representative payee
appointed by the Social Security Administration, may have limited
authority to act on behalf of a person.

(58) [(56)] LIDDA--Local intellectual and developmental
disability authority. An entity designated by the executive commis-
sioner of HHSC, in accordance with THSC §533A.035.

(59) [65D] LOC--Level of care. A determination given
to an applicant or individual as part of the eligibility determination
process based on data submitted on the ID/RC Assessment.

(60) [€58)] LON--Level of need. An assignment given by
HHSC to an individual upon which reimbursement for host home/com-
panion care, supervised living, residential support, in-home day habil-
itation, and day habilitation is based.

(61) [59] Managed care organization--This term has the
meaning set forth in Texas Government Code §536.001.
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(62) [69)] MAO Medicaid--Medical Assistance Only
Medicaid. A type of Medicaid by which an applicant or individual
qualifies financially for Medicaid assistance but does not receive
Supplemental Security Income (SSI) benefits.

(63) [¢6H] Medicaid HCBS--Medicaid home and commu-
nity-based services. Medicaid services provided to an individual in an
individual's home and community, rather than in a facility.

(64) [€62)] Mental health facility--A facility licensed in ac-
cordance with THSC Chapter 577, Private Mental Hospitals and Other
Mental Health Facilities.

(65) [€63)] Military family member--A person who is the
spouse or child (regardless of age) of:

(A) a military member; or
(B) a former military member.

(66) [(64)] Military member--A member of the United
States military serving in the Army, Navy, Air Force, Marine Corps,
Coast Guard, or Space Force on active duty who has declared and
maintains Texas as the member's state of legal residence in the manner
provided by the applicable military branch.

(67) [€65)] Natural supports--Unpaid persons, including
family members, volunteers, neighbors, and friends, who voluntarily
assist an individual to achieve the individual's identified goals.

(68) [€66)] Neglect--A negligent act or omission that
caused physical or emotional injury or death to an individual or placed
an individual at risk of physical or emotional injury or death.

(69) [€6D] Nursing facility--A facility licensed in accor-
dance with THSC Chapter 242.

(70) [€68)] PDP--Person-directed plan. A plan developed
with an applicant or individual and LAR using an HHSC form that:

(A) describes the supports and services necessary to
achieve the desired outcomes identified by the applicant or individual
and LAR and to ensure the applicant's or individual's health and safety;
and

(B) includes the setting for each service, which must be
selected by the individual or LAR from setting options.

(71) [€69)] Performance contract--A written agreement be-
tween HHSC and a LIDDA for the performance of delegated functions,
including those described in THSC §533A.035.

(72) [79)] Permanency planner--A person who:

(A) develops a permanency plan using the HHSC Per-
manency Planning Instrument for Children Under 22 Years of Age
form; and

(B) performs other permanency planning activities for
an applicant or individual under 22 years of age.

(73) [(#DH)] Permanency planning--A philosophy and plan-
ning process that focuses on the outcome of family support for an ap-
plicant or individual under 22 years of age by facilitating a permanent
living arrangement in which the primary feature is an enduring and nur-
turing parental relationship.

(74) [#2)] Physical abuse--Any of the following:

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical
injury or death to an individual or placed an individual at risk of phys-
ical injury or death;

(B) anact of inappropriate or excessive force or corpo-
ral punishment, regardless of whether the act results in a physical injury
to an individual;

(C) theuse of a restraint on an individual not in compli-
ance with federal and state laws, rules, and regulations; or

(D) seclusion.

(75) [#3)] Platform--This term has the meaning set forth
in Texas Government Code §531.001(4-d).

(76) [#4)] Post-move monitoring visit--A visit conducted
by the service coordinator in accordance with the Intellectual and De-
velopmental Disability Preadmission Screening and Resident Review
(IDD-PASRR) Handbook.

(77) [€5)] Pre-enrollment minor home modifications as-
sessment--An assessment performed by a licensed professional as re-
quired by the HCS Program Billing Requirements to determine the
need for pre-enrollment minor home modifications.

(78) [#6)] Pre-move site review--A review conducted by
the service coordinator in accordance with HHSC's IDD PASRR Hand-
book.

(79) [€#D] Professional therapies--Services that consist of
the following:

(A) audiology;

(B) occupational therapy;

(C) physical therapy;

(D) speech and language pathology;
(E) behavioral support;

(F) cognitive rehabilitation therapy;
(G) dietary services; and

(H) social work.

(80) [€#8)] Program provider--A person, as defined in 40
TAC §49.102 (relating to Definitions), that has a contract with HHSC
to provide HCS Program services, excluding an FMSA.

(81) [?9)] Provisional contract--A contract that HHSC en-
ters into with a program provider in accordance with 40 TAC §49.208
(relating to Provisional Contract Application Approval) that has a term
of no more than three years, not including any extension agreed to in
accordance with 40 TAC §49.208(e).

(82) [(80)] Related condition--A severe and chronic dis-
ability that:

(A) is attributed to:
(i) cerebral palsy or epilepsy; or

(i) any other condition, other than mental illness,
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior similar to that of individuals with an intellectual disabil-
ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability;

(B) is manifested before the individual reaches age 22;
(C) s likely to continue indefinitely; and

(D) results in substantial functional limitation in at least
three of the following areas of major life activity:

(i) self-care;
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(i) understanding and use of language;
(iii) learning;
(iv) mobility;
(v) self-direction; and
(vi) capacity for independent living.
(83) [8DH)] Relative--A person related to another person
within the fourth degree of consanguinity or within the second degree

of affinity. A more detailed explanation of this term is included in the
HCS Program Billing Requirements.

(84) [€82)] Renewal IPC--An IPC developed for an indi-
vidual in accordance with §263.302(a) of this chapter (relating to Re-
newal and Revision of an IPC).

(85) [€(83)] Residential child care facility--This term has the
meaning set forth in Texas Human Resources Code §42.002.

(86) [(84)] Revised IPC--An initial IPC or a renewal IPC
that is revised during an IPC year in accordance with §263.302(b) or
(d) of this chapter to add a new HCS Program service or CFC service
or change the amount of an existing service.

(87) [€85)] RN--Registered nurse. A person licensed to
practice professional nursing in accordance with Texas Occupations
Code Chapter 301.

(88) [(86)] Service backup plan--A plan that ensures con-
tinuity of critical program services if service delivery is interrupted.

(89) [€68P] Service coordination--A service as defined in
§331.5 of this title (relating to Definitions).

(90) [€88)] Service coordinator--An employee of a LIDDA
who provides service coordination to an individual.

91) [689)] Service planning team--One of the following:

(A) for an applicant or individual other than one de-
scribed in subparagraph (B) or (C) of this paragraph, a planning team
consisting of:

(i) an applicant or individual and LAR;
(i) service coordinator; and

(iii)  other persons chosen by the applicant or indi-
vidual or LAR, for example, a staff member of the program provider,
a family member, a friend, a teacher, or if applicable, the permanency
planner;

(B) for an applicant 21 years of age or older who is re-
siding in a nursing facility and enrolling in the HCS Program, a plan-
ning team consisting of:

(i) the applicant and LAR;
(it)  the service coordinator;

(iii)  if the applicant is at least 21 years of age but
younger than 22 years of age, the permanency planner;

(iv)  a staff member of the program provider;
(v) providers of specialized services;

(vi) a nursing facility staff person who is familiar
with the applicant's needs;

(vii)  other persons chosen by the applicant or LAR,
for example, a family member, a friend, or a teacher; and

(viii) at the discretion of the LIDDA and with the
approval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability; or

(C) for an individual 21 years of age or older who has
enrolled in the HCS Program from a nursing facility or ICF/IID or has
enrolled in the HCS Program as a diversion from admission to an in-
stitution, including a nursing facility or ICF/IID, for 365 calendar days
after enrollment, a planning team consisting of:

(i) the individual and LAR;
(ii) the service coordinator;

(iii)  if the individual is at least 21 years of age but
younger than 22 years of age and resides in a three-person residence or
four-person residence, the permanency planner;

(iv)  a staff member of the program provider;

(v) other persons chosen by the individual or LAR,
for example, a family member, a friend, or a teacher; and

(vi) at the discretion of the LIDDA and with the ap-
proval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability.

(92) [699)] Service provider--A person, who may be a staff
member, who directly provides an HCS Program service or CFC ser-
vice to an individual.

(93) [€9D] Sexual abuse--Any of the following:
(A) sexual exploitation of an individual;

(B) non-consensual or unwelcomed sexual activity with
an individual; or

(C) consensual sexual activity between an individual
and a service provider, staff member, volunteer, or controlling person,
unless a consensual sexual relationship with an adult individual existed
before the service provider, staff member, volunteer, or controlling per-
son became a service provider, staff member, volunteer, or controlling
person.

(94) [92)] Sexual activity--An activity that is sexual in na-
ture, including kissing, hugging, stroking, or fondling with sexual in-
tent.

(95) [93)] Sexual exploitation--A pattern, practice, or
scheme of conduct against an individual that can reasonably be
construed as being for the purposes of sexual arousal or gratification
of any person:

(A) which may include sexual contact; and

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice.

(96) [(94)] Specialized services--This term has the mean-
ing set forth in §303.102 of this title (relating to Definitions).

97) [€95)] Staff member--An employee or contractor of an
HCS program provider.

(98) [€96)] Standard contract--A contract that HHSC en-
ters into with a program provider in accordance with 40 TAC §49.209
(relating to Standard Contract) that has a term of no more than five
years, not including any extension agreed to in accordance with 40 TAC
§49.209(d).
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(99) [9D)] State supported living center--A state-sup-
ported and structured residential facility operated by HHSC to provide
to persons with an intellectual disability a variety of services, including
medical treatment, specialized therapy, and training in the acquisition
of personal, social, and vocational skills, but does not include a
community-based facility owned by HHSC.

100) [€98)] Store and forward technology--This term has
the meaning set forth in Texas Occupations Code §111.001(2).

101) [99)] Supported Decision-Making Agreement--This
term has the meaning set forth in Texas Estates Code §1357.002(4).

(102) [(H00)] Synchronous audio-visual--An interactive,
two-way audio and video communication platform that:

(A) allows a service to be provided to an individual in
real time; and

(B) conforms to the privacy requirements under the
Health Insurance Portability and Accountability Act.

(103) [E6DH] TAC--Texas Administrative Code. A compi-
lation of state agency rules published by the Texas Secretary of State
in accordance with Texas Government Code Chapter 2002, Subchapter
C.

104) [(H02)] TANF--Temporary Assistance for Needy
Families.

(105) [(+03)] TAS--Transition assistance services.
(106) [64)] Telehealth service--This term has the mean-

ing set forth in Texas Occupations Code §111.001.

(107) [(+05)] Temporary admission--A stay in a facility
listed in §263.705(a) of this chapter (relating to Suspension of HCS
Program Services and CFC Services) for 270 calendar days or less
or, if an extension is granted in accordance with §263.705(h) of this
chapter, a stay in such a facility for more than 270 calendar days.

108) [H06)] Three-person residence--A residence:
(A) that a program provider leases or owns;

(B) in which at least one person but no more than three
persons receive:

(i) residential support;
(ii) supervised living;

(iii) anon-HCS Program service similar to residen-
tial support or supervised living (for example, services funded by DFPS
or by a person's own resources); or

(iv) respite;

(C) that is not the residence of any person other than a
service provider, the service provider's spouse or person with whom
the service provider has a spousal relationship, or a person described
in subparagraph (B) of this paragraph; and

(D) thatis not a setting described in §263.501(b) of this
chapter.

109) [67] THSC--Texas Health and Safety Code. Texas
statutes relating to health and safety.

(110) [4068)] Transfer IPC--An IPC that is developed in
accordance with §263.701 of this chapter (relating to Process for In-
dividual to Transfer to a Different Program Provider or FMSA) and
§263.702 of this chapter (relating to Process for Individual to Receive
a Service Through the CDS Option that the Individual is Receiving

from a Program Provider) when an individual transfers to another pro-
gram provider or chooses a different service delivery option.

(111) [(H09)] Transition plan--A written plan developed in
accordance with §303.701 of this title (relating to Transition Planning
for a Designated Resident) for an applicant residing in a nursing facility
who is enrolling in the HCS Program.

(112) [EH9)] Transportation plan--A written plan based on
person-directed planning and developed with an applicant or individual
using the HHSC Individual Transportation Plan form available on the
HHSC website. A transportation plan is used to document how sup-
ported home living will be delivered to support an individual's desired
outcomes and purposes for transportation as identified in the PDP.

(113) [@HD] Vendor hold--A temporary suspension of
payments that are due to a program provider under a contract.

(114) [EH12)] Verbal or emotional abuse--Any act or use of
verbal or other communication, including gestures:

(A) to:

(i) harass, intimidate, humiliate, or degrade an indi-
vidual; or

(ii) threaten an individual with physical or emo-
tional harm; and

(B) that:

(i) results in observable distress or harm to the indi-
vidual; or

(ii)  is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress.

(115) [EH3)] Videoconferencing--An interactive, two-way
audio and video communication:

(A) usedto conduct a meeting between two or more per-
sons who are in different locations; and

(B) that conforms to the privacy requirements under the
Health Insurance Portability and Accountability Act.

(116) [EH4)] Volunteer--A person who works for a pro-
gram provider without compensation, other than reimbursement for ac-
tual expenses.

§263.5.  Description of HCS Program Services.

(a) HCS Program services are described in this section and in
Appendix C of the HCS Program waiver application approved by CMS
and available on the HHSC website.

(1) Adaptive aids are devices, controls, or items that are
necessary to address specific needs identified in an individual's service
plan. Adaptive aids enable an individual to maintain or increase the
ability to perform ADLs or the ability to perceive, control, or commu-
nicate with the environment in which the individual lives.

(2) Audiology is the provision of audiology as defined in
the Texas Occupations Code Chapter 401.

(3) Speech and language pathology is the provision of
speech-language pathology as defined in the Texas Occupations Code
Chapter 401.

(4) Occupational therapy is the provision of occupational
therapy as described in the Texas Occupations Code Chapter 454.

(5) Physical therapy is the provision of physical therapy as
defined in the Texas Occupations Code Chapter 453.
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(6) Dietary services are the provision of nutrition services
as defined in the Texas Occupations Code Chapter 701.

(7) Behavioral support is the provision of specialized inter-
ventions that:

(A) assist an individual to increase adaptive behaviors
to replace or modify maladaptive or socially unacceptable behaviors
that prevent or interfere with the individual's inclusion in home and
family life or community life; and

(B) improve an individual's quality of life.

(8) Social work is the provision of social work as defined
in Texas Occupations Code Chapter 505.

(9) Cognitive rehabilitation therapy is assistance to an in-
dividual in learning or relearning cognitive skills that have been lost
or altered as a result of damage to brain cells/chemistry in order to en-
able the individual to compensate for the lost cognitive functions, in-
cluding reinforcing, strengthening, or reestablishing previously learned
patterns of behavior, or establishing new patterns of cognitive activity
or compensatory mechanisms for impaired neurological systems.

(10) Day habilitation is assistance with acquiring, retain-
ing, or improving self-help, socialization, and adaptive skills provided
in a location other than the residence of an individual. Day habilitation
does not include in-home day habilitation.

(11) In-home day habilitation is assistance with acquiring,
retaining, or improving self-help, socialization, and adaptive skills pro-
vided in an individual's residence.

(12) Dental treatment is:
(A) emergency dental treatment;
(B) preventive dental treatment;
(C) therapeutic dental treatment; and

(D) orthodontic dental treatment, excluding cosmetic
orthodontia.

(13) Minor home modifications are physical adaptations to
an individual's home to address specific needs identified by an indi-
vidual's service planning team and include pre-enrollment minor home
modifications which are modifications completed before an applicant
is discharged from a nursing facility, an ICF/IID, or a GRO and before
the effective date of the applicant's enrollment in the HCS Program.

(14) Licensed vocational nursing is the provision of li-
censed vocational nursing as defined in the Texas Occupations Code
Chapter 301.

(15) Registered nursing is the provision of professional
nursing as defined in the Texas Occupations Code Chapter 301.

(16) Specialized registered nursing is the provision of reg-
istered nursing to an individual who has a tracheostomy or is dependent
on a ventilator.

(17) Specialized licensed vocational nursing is the provi-
sion of licensed vocational nursing to an individual who has a tra-
cheostomy or is dependent on a ventilator.

(18) Supported home living is transportation of an individ-
ual with a residential type of "own/family home."

(19) Host home/companion care is residential assistance
provided in a residence that is owned or leased by the service provider
of host home/companion care or the individual and is not owned
or leased by the program provider. The service provider of host

home/companion care must live in the same residence as the individual
receiving the service.

(20) Supervised living is residential assistance provided
in a three-person residence or four-person residence in which service
providers are present in the residence and are able to respond to the
needs of individuals during normal sleeping hours.

(21) Residential support is residential assistance provided
in a three-person residence or four-person residence in which service
providers are present and awake in the residence whenever an individ-
ual is present in the residence.

(22) Respite is temporary relief for an unpaid caregiver in
a location other than the individual's home for an individual who has a
residential type of "own/family home."

(23) In-home respite is temporary relief for an unpaid care-
giver in the individual's home for an individual who has a residential
type of "own/family home."

(24) Employment assistance is assistance to help an indi-
vidual locate paid employment in the community.

(25) Supported employment is assistance, in order to sus-
tain competitive employment, to an individual who, because of a dis-
ability, requires intensive, ongoing support to be self-employed, work
from home, or perform in a work setting at which individuals without
disabilities are employed.

(26) Employment readiness is assistance that prepares an
individual to participate in employment. Employment readiness ser-
vices are not job-task oriented.

(27) [26)] TAS is assistance to an applicant in setting up
a household in the community before being discharged from a nursing
facility, an ICF/IID, or a GRO and before enrolling in the HCS Program
and consists of:

(A) for an applicant whose initial IPC does not include
residential support, supervised living, or host home/companion care:

(i) paying security deposits required to lease a home,
including an apartment, or to establish utility services for a home;

(i) purchasing essential furnishings for a home, in-
cluding a table, a bed, chairs, window blinds, eating utensils, and food
preparation items;

(iii) paying for expenses required to move personal
items, including furniture and clothing, into a home;

(iv) paying for services to ensure the health and
safety of the applicant in a home, including pest eradication, allergen
control, or a one-time cleaning before occupancy; and

(v) purchasing essential supplies for a home, includ-
ing toilet paper, towels, and bed linens; and

(B) for an applicant whose initial IPC includes residen-
tial support, supervised living, or host home/companion care:

(i) purchasing bedroom furniture;

(i) purchasing personal linens for the bedroom and
bathroom; and

(iii) paying for allergen control.

(b) The services described in this subsection are for an indi-
vidual who is receiving at least one HCS Program service through the
CDS option.
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(1) FMS is a service defined in 40 TAC §41.103 (relating
to Definitions).

(2) Support consultation is a service defined in 40 TAC
§41.103.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403186

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER B. ELIGIBILITY,
ENROLLMENT, AND REVIEW

26 TAC §263.104

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

§263.104.  Process for Enrollment of Applicants.

(a) HHSC notifies a LIDDA, in writing, when the opportunity
for enrollment in the HCS Program becomes available in the LIDDA's
local service area and directs the LIDDA to offer enrollment to an ap-
plicant:

(1) whose interest list date, assigned in accordance with
§263.103 of this subchapter (relating to HCS Interest List), is earli-
est on the statewide interest list for the HCS Program maintained by
HHSC; or

(2) whois amember of a target group identified in the HCS
Program waiver application approved by CMS.

(b) Except as provided in subsection (c) of this section, a
LIDDA must offer enrollment in the HCS Program in writing and
deliver it to the applicant or LAR by United States mail or by hand
delivery.

(c) A LIDDA must offer enrollment in the HCS Program to an
applicant described in subsection (a)(2) of this section in accordance
with HHSC's procedures.

(d) A LIDDA must include in a written offer that is made in
accordance with subsection (a)(1) of this section:

(1) a statement that:

(A) iftheapplicant or LAR does not respond to the offer
of enrollment in the HCS Program within 30 calendar days after the
LIDDA's written offer, the LIDDA withdraws the offer; and

(B) ifthe applicant is currently receiving services from
the LIDDA that are funded by general revenue and the applicant or
LAR declines the offer of enrollment in the HCS Program, the LIDDA
terminates those services funded by general revenue that are similar to
services provided in the HCS Program; and

(2) the HHSC Deadline Notification form, which is avail-
able on the HHSC website.

(e) Ifan applicant or LAR responds to an offer of enrollment
in the HCS Program, a LIDDA must:

(1) provide the applicant, LAR, and, if the LAR is not a
family member, at least one family member if possible, both an oral
and written explanation of the services and supports for which the ap-
plicant may be eligible, including the ICF/IID Program, both state sup-
ported living centers and community-based facilities, waiver programs
authorized under §1915(c) of the Social Security Act, and other com-
munity-based services and supports, using the HHSC Explanation of
Services and Supports document, which is available on the HHSC web-
site;

(2) provide the applicant and LAR both an oral and a writ-
ten explanation of all HCS Program services and CFC services us-
ing the HHSC Understanding Program Eligibility and Services form,
which is available on the HHSC website; and

(3) give the applicant or LAR the HHSC Waiver Program
Verification of Freedom of Choice form, which is available on the
HHSC website, to document the applicant's choice between the HCS
Program or the ICF/IID Program.

(f) A LIDDA must withdraw an offer of enrollment in the HCS
Program made to an applicant or LAR if:

(1) within 30 calendar days after the LIDDA's offer made
to the applicant or LAR in accordance with subsection (a)(1) of this
section, the applicant or LAR does not respond to the offer of enroll-
ment in the HCS Program;

(2) within seven calendar days after the applicant or LAR
receives the HHSC Waiver Program Verification of Freedom of Choice
form from the LIDDA in accordance with subsection (¢)(3) of this sec-
tion, the applicant or LAR does not use the form to document the ap-
plicant's choice, the HCS Program or the ICF/IID Program;

(3) within 30 calendar days after the applicant or LAR
receives the contact information for all program providers in the
LIDDA's local service area in accordance with subsection (j)(3) of
this section, the applicant or LAR does not document the choice of a
program provider using the HHSC Documentation of Provider Choice
form, which is available on the HHSC website;

(4) the applicant or LAR does not complete the necessary
activities to finalize the enrollment process and HHSC has approved
the withdrawal of the offer; or

(5) the applicant has moved out of the State of Texas.

(g) If a LIDDA withdraws an offer of enrollment in the HCS
Program made to an applicant, the LIDDA must notify the applicant or
LAR of such action, in writing, by certified United States mail.
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(h) If an applicant is currently receiving services from a
LIDDA that are funded by general revenue and the applicant or LAR
declines the offer of enrollment in the HCS Program, the LIDDA must
terminate those services funded by general revenue that are similar to
services provided in the HCS Program.

(1) IfaLIDDA terminates an applicant's services in accordance
with subsection (h) of this section, the LIDDA must notify the applicant
or LAR of the termination, in writing, by certified United States mail
and provide an opportunity for a review in accordance with 40 TAC
§2.46 (relating to Notification and Appeals Process).

(j) If an applicant or LAR accepts the offer of enrollment in
the HCS Program, the LIDDA must compile and maintain information
necessary to process the applicant's request for enrollment.

(1) If the applicant's financial eligibility for the HCS Pro-
gram must be established, the LIDDA must initiate, monitor, and sup-
port the processes necessary to obtain a financial eligibility determina-
tion.

(2) The LIDDA must complete an ID/RC Assessment in
accordance with §263.105 of this subchapter (relating to LOC Deter-
mination) and §263.106 of this subchapter (relating to LON Assign-
ment).

(A) The LIDDA must:
(i) do one of the following:

(I) conduct a DID in accordance with §304.401
of this title (relating to Conducting a Determination of Intellectual Dis-
ability) except that the following activities must be conducted in per-
son:

(-a-) a standardized measure of the individ-
ual's intellectual functioning using an appropriate test based on the
characteristics of the individual; and

(-b-) a standardized measure of the individ-
ual's adaptive abilities and deficits reported as the individual's adaptive
behavior level; or

(1I) review and endorse a DID report in accor-
dance with §304.403 of this title (relating to Review and Endorsement
of a Determination of Intellectual Disability Report); and

(it)  determine whether the applicant has been diag-
nosed by a licensed physician as having a related condition.

(B) The LIDDA must:
(i) conduct an ICAP assessment in person; and

(i) recommend an LON assignment to HHSC in ac-
cordance with §263.106 of this subchapter.

(C) The LIDDA must enter the information from the
completed ID/RC Assessment and electronically submit the informa-
tion to HHSC for approval in accordance with §263.105(a) of this sub-
chapter and §263.106(a) of this subchapter and, if applicable, submit
supporting documentation as required by §263.107(c) of this subchap-
ter (relating to HHSC Review of LON).

(3) The LIDDA must provide names and contact informa-
tion to the applicant or LAR for all program providers in the LIDDA's
local service area.

(4) The LIDDA must assign a service coordinator who, to-
gether with other members of the applicant's service planning team,
must:

(A) develop a PDP;

(B) if CFC PAS/HAB is included on the PDP, complete
the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which
is available on the HHSC website, to determine the number of CFC
PAS/HAB hours the applicant needs; and

(C) develop an initial IPC in accordance with
§263.301(c) of this chapter (relating to IPC Requirements).

(5) The CFC PAS/HAB Assessment form required by para-
graph (4)(B) of this subsection must be completed in person with the
individual unless the following conditions are met in which case the
form may be completed by videoconferencing or telephone:

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by
videoconferencing or telephone and the individual agrees to the form
being completed by videoconferencing or telephone; and

(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone.

(6) A service coordinator must discuss the CDS option with
the applicant or LAR in accordance with §263.401(a) and (b) of this
chapter (relating to CDS Option).

(k) A service coordinator must:

(1) arrange for meetings and visits with potential program
providers as requested by an applicant or LAR;

(2) review the initial IPC with potential program providers
as requested by the applicant or LAR;

(3) ensure that the applicant's or LAR's choice of a pro-
gram provider is documented on the HHSC Documentation of Provider
Choice form and that the form is signed by the applicant or LAR;

(4) negotiate and finalize the initial IPC and the date
services will begin with the selected program provider, consulting
with HHSC if necessary to reach agreement with the selected program
provider on the content of the initial IPC and the date services will
begin;

(5) determine whether the applicant meets the following
criteria:

(A) is being discharged from a nursing facility, an
ICF/IID, or a GRO; and

(B) anticipates needing TAS;

(6) if the service coordinator determines that the applicant
meets the criteria described in paragraph (5) of this subsection:

(A) complete, with the applicant or LAR and the
selected program provider, the HHSC Transition Assistance Services
(TAS) Assessment and Authorization form, which is available on the
HHSC website, in accordance with the form's instructions, which
includes:

(i) identifying the TAS the applicant needs; and

(ii) estimating the monetary amount for each transi-
tion assistance service identified, which must be within the service limit
described in §263.304(a)(6) of this chapter (relating to Service Limits);

(B) submit the completed form to HHSC to determine
if TAS is authorized,

(C) send the form authorized by HHSC to the selected
program provider; and
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(D) include the TAS and the monetary amount autho-
rized by HHSC on the applicant's initial IPC;

(7) determine whether an applicant meets the following cri-
teria:

(A) 1is being discharged from a nursing facility, an
ICF/IID, or a GRO;

(B) has not met the maximum service limit for minor
home modifications as described in §263.304(a)(3)(A) of this chapter;
and

(C) anticipates needing pre-enrollment minor home
modifications and a pre-enrollment minor home modifications assess-
ment;

(8) if the service coordinator determines that an applicant
meets the criteria described in paragraph (7) of this subsection:

(A) complete, with the applicant or LAR and selected
program provider, the HHSC Home and Community-based Services
(HCS) Program Pre-enrollment MHM Authorization Request form,
which is available on the HHSC website, in accordance with the form's
instructions, which includes:

(i) identifying the pre-enrollment minor home mod-
ifications the applicant needs;

(ii)  identifying the pre-enrollment minor home mod-
ifications assessments conducted by the program provider; and

(iii) based on documentation provided by the pro-
gram provider as required by the HCS Program Billing Requirements,
stating the cost of:

() the pre-enrollment minor home modifications
identified on the form, which must be within the service limit described
in §263.304(a)(3)(A) of this chapter; and

(II) the pre-enrollment minor home modifica-
tions assessments conducted;

(B) submit the completed form to HHSC to determine
if pre-enrollment minor home modification and pre-enrollment minor
home modifications assessments are authorized;

(C) send the form authorized by HHSC to the selected
program provider; and

(D) include the pre-enrollment minor home modifica-
tions, pre-enrollment minor home modifications assessments, and the
monetary amount for these services authorized by HHSC on the appli-
cant's initial IPC;

(9) if an applicant or LAR chooses a program provider to
deliver supported home living, nursing, host home/companion care,
residential support, supervised living, respite, employment assistance,
supported employment, employment readiness, in-home day habil-
itation, day habilitation, or CFC PAS/HAB, ensure that the initial
IPC includes a sufficient number of RN nursing units for the program
provider's RN to perform a comprehensive nursing assessment unless:

(A) nursing services are not on the IPC and the appli-
cant or LAR and selected program provider have determined that no
nursing tasks will be performed by an unlicensed service provider as
documented on the HHSC Nursing Task Screening Tool form; or

(B) anunlicensed service provider will perform a nurs-
ing task and a physician has delegated the task as a medical act under
Texas Occupations Code Chapter 157, as documented by the physician;

(10) ifanapplicant or LAR refuses to include on the initial
IPC a sufficient number of RN nursing units for the program provider's
RN to perform a comprehensive nursing assessment as required by
paragraph (9) of this subsection:

(A) inform the applicant or LAR that the refusal:

(i) will result in the applicant not receiving nursing
services from the program provider; and

(i) if the applicant needs host home/compan-
ion care, residential support, supervised living, supported home
living, respite, employment assistance, supported employment,
employment readiness, in-home day habilitation, day habilitation, or
CFC PAS/HAB from the program provider, will result in the individual
not receiving that service unless:

(I) the program provider's unlicensed service
provider does not perform nursing tasks in the provision of the service;
and

(1) the program provider determines that it can
ensure the applicant's health, safety, and welfare in the provision of the
service; and

(B) document the refusal of the RN nursing units on the
initial IPC for a comprehensive nursing assessment by the program
provider's RN in the applicant's record;

(11) ensure that the applicant or LAR signs and dates the
initial IPC and provides the signed and dated IPC to the service coor-
dinator in person, electronically, by fax, or by United States mail;

(12) ensure that the selected program provider signs and
dates the initial IPC, demonstrating agreement that the services will be
provided to the applicant;

(13) sign and date the initial IPC, which indicates that
the service coordinator agrees that the requirements described in
§263.301(c) of this chapter have been met;

(14) using the HHSC Understanding Program Eligibility
and Services form, which is available on the HHSC website, provide
an oral and written explanation to the applicant or LAR:

(A) of the eligibility requirements for HCS Program
services as described in §263.101(a) of this subchapter (relating to
Eligibility Criteria for HCS Program Services and CFC Services);

(B) ifthe applicant's PDP includes CFC services:

(i) of the eligibility requirements for CFC services
as described in §263.101(c) of this subchapter to applicants who do
not receive MAO Medicaid; and

(ii)  of the eligibility requirements for CFC services
as described in §263.101(d) of this subchapter to applicants who re-
ceive MAO Medicaid;

(C) that HCS Program services may be terminated if:

(i) the individual no longer meets the eligibility cri-
teria described in §263.101(a) of this subchapter; or

(ii) the individual or LAR requests termination of
HCS Program services; and

(D) if the applicant's PDP includes CFC services, that
CFC services may be terminated if:

(i) the individual no longer meets the eligibility cri-
teria described in §263.101(c) or (d) of this subchapter; or

49 TexReg 5732 August 2, 2024 Texas Register



(ii) the individual or LAR requests termination of
CFC services.

(1) A LIDDA must conduct permanency planning in accor-
dance with §263.902(a) - (f) of this chapter (relating to Permanency
Planning).

(m) After an initial IPC is finalized and signed in accordance
with subsection (k) of this section, the LIDDA must:

(1) enter the information from the initial IPC in the HHSC
data system and electronically submit it to HHSC;

(2) keep the original initial IPC in the individual's record,

(3) ensure the information from the initial IPC entered in
the HHSC data system and electronically submitted to HHSC contains
information identical to the information on the initial IPC; and

(4) submit other required enrollment information to HHSC.

(n) HHSC notifies the applicant or LAR, the selected program
provider, the FMSA, if applicable, and the LIDDA of its approval
or denial of the applicant's enrollment. When the enrollment is ap-
proved, HHSC authorizes the applicant's enrollment in the HCS Pro-
gram through the HHSC data system and issues an enrollment letter to
the applicant that includes the effective date of the applicant's enroll-
ment in the HCS Program.

(o) Before the applicant's service begin date, the LIDDA must
provide to the selected program provider and FMSA, if applicable:

(1) copies of all enrollment documentation and associated
supporting documentation, including relevant assessment results and
recommendations;

(2) the completed ID/RC Assessment;
(3) the initial IPC;
(4) the applicant's PDP; and

(5) if CFCPAS/HAB is included on the PDP, the completed
HHSC HCS/TxHmL CFC PAS/HAB Assessment form.

(p) Except for the provision of TAS, pre-enrollment minor
home modifications, and a pre-enrollment minor home modifications
assessment, the selected program provider must not initiate services
until notified of HHSC's approval of the applicant's enrollment.

(qQ) The selected program provider and the individual or LAR
must develop:

(1) an implementation plan for:

(A) HCS Program services, except for supported home
living, that is based on the individual's PDP and IPC; and

(B) CFC services, except for CFC support manage-
ment, that is based on the individual's PDP, IPC, and if CFC PAS/HAB
is included on the PDP, the completed HHSC HCS/TxHmL CFC
PAS/HAB Assessment form; and

(2) a transportation plan, if supported home living is in-
cluded on the PDP.

(r) A LIDDA must retain in an applicant's record:

(1) the HHSC Waiver Program Verification of Freedom of
Choice form;

(2) the HHSC Documentation of Provider Choice form, if
applicable;

(3) the HHSC Deadline Notification form; and

(4) any other correspondence related to the offer of enroll-
ment in the HCS Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403187

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER D. DEVELOPMENT AND
REVIEW OF AN IPC

26 TAC §263.301, §263.304

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in
Texas and to adopt rules and standards for program adminis-
tration; and Texas Human Resources Code §32.0755(f), which
provides that the Executive Commissioner shall adopt rules to
establish performance standards for providers providing prevo-
cational or similar services to persons in a Medicaid waiver pro-
gram.

The amendments implement Texas Human Resources Code
§32.0755.

$263.301.
(a) An IPC must be based on the PDP and specify:

IPC Requirements.

(1) the type and amount of each HCS Program service and
CFC service to be provided to an individual during an IPC year;

(2) the services and supports to be provided to the individ-
ual through resources other than HCS Program services or CFC ser-
vices during an IPC year, including natural supports, medical services,
day activity, and educational services;

(3) ifanindividual will receive CFC support management;
and

(4) ifthere are any HCS Program services or CFC services
identified on the PDP as critical, requiring a service backup plan.

(b) If an applicant's or individual's IPC includes only CFC
PAS/HAB to be delivered through the CDS option, a service coordi-
nator must include in the IPC:

(1) CFC FMS instead of FMS; and

(2) if the applicant or individual will receive support con-
sultation, CFC support consultation instead of support consultation.

(c) The type and amount of each HCS Program service and
CFC service in an IPC:

PROPOSED RULES
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(1) must be necessary to protect the individual's health and
welfare in the community;

(2) must not be available to the individual through any
other source, including the Medicaid State Plan, other governmental
programs, private insurance, or the individual's natural supports;

(3) must be the most appropriate type and amount to meet
the individual's needs;

(4) must be cost effective;

(5) mustbe necessary to enable community integration and
maximize independence;

(6) if an adaptive aid or minor home modification, must:

(A) be included on HHSC's approved list in the HCS
Program Billing Requirements; and

(B) be within the service limit described in §263.304 of
this subchapter (relating to Service Limits);

(7) if an adaptive aid costing $500 or more, must be sup-
ported by a written assessment from a licensed professional specified
by HHSC in the HCS Program Billing Requirements;

(8) if a minor home modification costing $1,000 or more,
must be supported by a written assessment from a licensed professional
specified by HHSC in the HCS Program Billing Requirements,

(9) if dental treatment, must be within the service limit de-
scribed in §263.304 of this subchapter;

(10) ifrespite, must be within the service limit described in
§263.304 of this subchapter;

(11) if TAS, must be:

(A) supported by a Transition Assistance Services
(TAS) Assessment and Authorization form authorized by HHSC; and

(B) within the service limit
§263.304(a)(6)(A) or (B) of this subchapter;

(12) if pre-enrollment minor home modifications, must be:

described  in

(A) supported by a written assessment from a licensed
professional if required by the HCS Program Billing Requirements;

(B) supported by a Home and Community-based Ser-
vices (HCS) Program Pre-enrollment MHM Authorization Request
form authorized by HHSC;

(C) within the service limit
§263.304(a)(3)(A) of this subchapter;

(13) if a pre-enrollment minor home modifications assess-
ment, must be supported by a Home and Community-based Services
(HCS) Program Pre-enrollment MHM Authorization Request form au-
thorized by HHSC; [and]

(14) if CFC PAS/HAB, must be supported by the HHSC
HCS/TxHmL CFC PAS/HAB Assessment form; and [-]

described  in

(15) if employment readiness, must be:

(A) supported by an HHSC Employment First Discov-
ery Tool that is completed in accordance with §284.105 of this title
(relating to Uniform Process); and

(B) within the service limit described in §263.304 of
this subchapter.

$§263.304.  Service Limits.

(a) The following limits apply to an individual's HCS Program
services:

(1) for adaptive aids, $10,000 during an IPC year;
(2) for dental treatment, $2,000 during an IPC year;

(3) for minor home modifications and pre-enrollment mi-
nor home modifications combined:

(A) $7,500 during the time the individual is enrolled in
the HCS Program, which may be paid in one or more IPC years; and

(B) amaximum of $300 for repair and maintenance dur-
ing an IPC year;

(4) for respite and in-home respite combined, 300 hours
during an IPC year;

(5) for day habilitation and in-home day habilitation com-
bined, 260 units during an IPC year; [and)]

(6) for TAS:

(A) $2,500 if the applicant's initial IPC does not include
residential support, supervised living, or host home/companion care; or

(B) $1,000 if the applicant's initial IPC includes resi-
dential support, supervised living, or host home/companion care; and

-]

(7) for employment readiness and individualized skills and
socialization combined:

(A) 1560 hours during an IPC year;

(B) six hours per calendar day; and

(C) five days per calendar week.

(b) An individual may receive TAS only once in the individ-
ual's lifetime.

(c) A program provider may request, in accordance with the
HCS Program Billing Requirements, authorization of a requisition fee:

(1) for dental treatment that is in addition to the $2,000 ser-
vice limit described in subsection (a)(2) of this section;

(2) for a minor home modification that is in addition to the
$7,500 service limit described in subsection (a)(3)(A) of this section;
or

(3) for an adaptive aid that is in addition to the $10,000
service limit described in subsection (a)(1) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403188

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER F. REQUIREMENTS FOR
SERVICE SETTINGS AND PROGRAM
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PROVIDER OWNED OR CONTROLLED
RESIDENTIAL SETTINGS

26 TAC §263.501
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

$§263.501.  Requirements for Home and Community-Based Settings.

(a) A home and community-based setting is a setting in which
an individual resides or receives HCS Program services or CFC ser-
vices. A home and community-based setting must have all of the fol-
lowing qualities, based on the needs and preferences of an individual
as documented in the individual's PDP.

(1) The setting is integrated in and supports the individual's
access to the greater community to the same degree as a person not
enrolled in a Medicaid waiver program, including opportunities for the
individual to:

(A) seek employment and work in a competitive inte-
grated setting;

(B) engage in community life;
(C) control personal resources; and
(D) receive services in the community.

(2) The setting is selected by the individual from among
setting options, including non-disability specific settings and an option
for a private unit in a setting in which residential support, supervised
living, or host home/companion care is provided. The setting options
are identified and documented in the PDP and are based on the individ-
ual's needs, preferences, and, for settings in which residential support,
supervised living, or host home/companion care is provided, resources
available for room and board.

(3) The setting ensures an individual's rights of privacy,
dignity, and respect, and freedom from coercion and restraint.

(4) The setting optimizes, not regiments, individual initia-
tive, autonomy, and independence in making life choices, including
choices regarding daily activities, physical environment, and with
whom to interact.

(5) The setting facilitates individual choice regarding ser-
vices and supports and the service providers who provide the services
and supports.

(b) Except as provided in subsection (c) of this section, a pro-
gram provider must ensure that HCS Program services and CFC ser-
vices are not provided in a setting that is presumed to have the qualities

of an institution. A setting is presumed to have the qualities of an in-
stitution if the setting:

(1) islocated in a building in which a certified ICF/IID op-
erated by a LIDDA or state supported living center is located but is
distinct from the ICF/IID,;

(2) is located in a building on the grounds of, or immedi-
ately adjacent to, a certified ICF/IID operated by a LIDDA or state
supported living center;

(3) s located in a building in which a licensed private
ICF/IID, a hospital, a nursing facility, or other institution is located
but is distinct from the ICF/IID, hospital, nursing facility, or other
institution;

(4) 1is located in a building on the grounds of, or immedi-
ately adjacent to, a hospital, a nursing facility, or other institution ex-
cept for a licensed private ICF/IID; or

(5) has the effect of isolating individuals from the broader
community of persons not receiving Medicaid HCBS.

(c) A program provider may provide an HCS Program service
or a CFC service to an individual in a setting that is presumed to have
the qualities of an institution as described in subsection (b) of this sec-
tion, if CMS determines through a heightened scrutiny review that the
setting:

(1) does not have the qualities of an institution; and

(2) does have the qualities of home and community-based
settings.

(d) Inaddition to the requirements in subsection (a) of this sec-
tion, a program provider must ensure that a group setting:

(1) allows an individual to:

(A) control the individual's schedule and activities;

(B) have access to the individual's food at any time; and

(C) receive visitors of the individual's choosing at any

time; and

(2) is physically accessible and free of hazards to an indi-
vidual.

(e) If a program provider becomes aware that a modification
to a requirement described in subsection (d)(1) of this section is needed
based on a specific assessed need of an individual, the program provider
must:

(1) notify the service coordinator of the needed modifica-
tion; and

(2) provide the service coordinator with the information
described in §263.901(e)(21) of this chapter relating to (LIDDA Re-
quirements for Providing Service Coordination in the HCS Program)
as requested by the service coordinator.

(f) If aservice coordinator receives a notification as described
in subsection (e) of this section, the service coordinator must con-
vene a service planning team meeting to update the PDP as described
§263.901(e)(21) of this chapter.

(g) After the service planning team updates the PDP as re-
quired by subsection (f) of this section, the program provider may im-
plement the modifications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403189

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

SUBCHAPTER G. REIMBURSEMENT BY
HHSC

26 TAC §263.601

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

$§263.601. Program Provider Reimbursement.
The following requirements apply to program provider reimbursement.

(1) HHSC pays a program provider as described in this
paragraph.

(A) HHSC pays for supported home living, pro-
fessional therapies, nursing, respite, in-home respite, employment
assistance, supported employment, and CFC PAS/HAB in accordance
with the reimbursement rate for the specific service.

(B) HHSC pays for host home/companion care, resi-
dential support, supervised living, employment readiness, in-home day
habilitation and day habilitation in accordance with the individual's
LON and the reimbursement rate for the specific service.

(C) HHSC pays for adaptive aids, minor home modifi-
cations, and dental treatment based on the actual cost of the item and,
if requested, a requisition fee in accordance with the HCS Program
Billing Requirements available on the HHSC website.

(D) HHSC pays:

(i) for TAS based on a Transition Assistance Ser-
vices (TAS) Assessment and Authorization form authorized by HHSC
and the actual cost of the TAS as evidenced by purchase receipts re-
quired by the HCS Program Billing Requirements; and

(ii) if requested, a TAS service fee in accordance
with the HCS Program Billing Requirements.

(E) HHSC pays for pre-enrollment minor home modi-
fications and a pre-enrollment minor home modifications assessment
based on a Home and Community-based Services (HCS) Program Pre-
enrollment MHM Authorization Request form authorized by HHSC

and the actual cost of the pre-enrollment minor home modifications and
a pre-enrollment minor home modifications assessment, as evidenced
by documentation required by the HCS Program Billing Requirements.

(F) Subject to the requirements in the HCS Program
Billing Requirements, HHSC pays for TAS, pre-enrollment minor
home modifications, and a pre-enrollment minor home modifications
assessment regardless of whether the applicant enrolls with the pro-
gram provider.

(G) HHSC pays for CFC ERS based on the actual cost
of the service, not to exceed the reimbursement rate ceiling for CFC
ERS.

(2) To be paid for the provision of a service, a program
provider must submit a service claim that meets the requirements in
40 TAC §49.311 (relating to Claims Payment) and the HCS Program
Billing Requirements or the CFC Billing Requirements for HCS and
TxHmL Program Providers.

(3) If an individual's HCS Program services or CFC ser-
vices are suspended or terminated a program provider must not submit
a claim for services provided during the period of the individual's sus-
pension or after the termination, except that the program provider may
submit a claim for the first day of the individual's suspension or termi-
nation for the following services:

(A) in-home day habilitation;
(B) day habilitation;

(C) supported home living;
(D) in-home respite;

(E) respite;

(F) employment assistance;
(G) supported employment;
(H) employment readiness;
(I) [@D] professional therapies;
() [B] nursing; and

(K) [6)] CFC PAS/HAB.

(4) If a program provider submits a claim for an adaptive
aid that costs $500 or more or for a minor home modification that costs
$1,000 or more, the claim must be supported by a written assessment
from a licensed professional specified by HHSC in the HCS Program
Billing Requirements and other documentation as required by the HCS
Program Billing Requirements.

(5) HHSC does not pay a program provider for:

(A) aservice or recoups any payments made to the pro-
gram provider for a service if:

(i) except for an individual receiving TAS, pre-en-
rollment minor home modifications, or a pre-enrollment minor home
modifications assessment, the individual receiving the service was, at
the time the service was provided, ineligible for the HCS Program or
Medicaid benefits, or was an inpatient of a hospital, nursing facility, or
ICF/1ID;

(i) except for TAS, pre-enrollment minor home
modifications, and a pre-enrollment minor home modifications assess-
ment:

(1) the service was provided to an individual dur-
ing a period of time for which there was not a signed, dated, and au-
thorized IPC for the individual;
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(II) the service was provided during a period of
time for which there was not a signed and dated ID/RC Assessment for
the individual;

(II)  the service was provided during a period of
time for which the individual did not have an LOC determination;

(IV) the service was not provided in accordance
with a signed, dated, and authorized IPC meeting the requirements set
forth in §263.301(c) of this chapter (relating to IPC Requirements);

(V) the service was not provided in accordance
with the individual's PDP or implementation plan;

(VI) the service was provided before the individ-
ual's enrollment date into the HCS Program; or

(VII) the service was not included on the signed,
dated, and authorized IPC of the individual in effect at the time the ser-
vice was provided, except as permitted by §263.302(d) of this chapter
(relating to Renewal and Revision of an IPC);

(iii)  the service was not provided in accordance with
the HCS Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers;

(iv) the service was not documented in accordance
with the HCS Program Billing Requirements or the CFC Billing Re-
quirements for HCS and TxHmL Program Providers;

(v) the program provider did not comply with 40
TAC §49.305 (relating to Records);

(vi) the claim for the service was not prepared and
submitted in accordance with the HCS Program Billing Requirements
or the CFC Billing Requirements for HCS and TxHmL Program
Providers;

(vii) the claim for the service did not meet the re-
quirements in 40 TAC §49.311 (relating to Claims Payment) or the
HCS Program Billing Requirements or the CFC Billing Requirements
for HCS and TxHmL Program Providers;

(viii)  the program provider does not have the docu-
mentation described in paragraph (3) of this section;

(ix) HHSC determines that the service would have
been paid for by a source other than the HCS Program if the program
provider had submitted to the other source a proper, complete, and
timely request for payment for the service;

(x) the service was provided by a service provider
who did not meet the qualifications to provide the service as described
in the HCS Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers;

(xi) the service was paid at an incorrect LON be-
cause the information entered in the HHSC data system from a com-
pleted ID/RC Assessment was not identical to the information on the
completed ID/RC Assessment; or

(xii) the service was not provided;

(B) supervised living or residential support, if the pro-
gram provider provided the supervised living or residential support ser-
vice in a residence in which four individuals or other persons receiving
similar services live without HHSC's approval as described in rules
governing the HCS Program;

(C) employment assistance, if before including the em-
ployment assistance on an individual's IPC, the program provider did
not ensure and maintain documentation in the individual's record that
employment assistance was not available to the individual under a pro-

gram funded under §110 of the Rehabilitation Act of 1973 or under a
program funded under the Individuals with Disabilities Education Act
(20 U.S.C. §1401 et seq.);

(D) supported employment, if before including the sup-
ported employment on an individual's IPC, the program provider did
not ensure and maintain documentation in the individual's record that
supported employment was not available to the individual under a pro-
gram funded under the Individuals with Disabilities Education Act (20
U.S.C. §1401 et seq.);

(E) employment readiness, if before including the em-
ployment readiness on an individual's IPC, the program provider did
not ensure and maintain documentation in the individual's record that
employment readiness was not available to the individual under a pro-
gram funded under §110 of the Rehabilitation Act of 1973 or under a
program funded under the Individuals with Disabilities Education Act
(20 U.S.C. §1401 et seq.);

(F) [E)] host home/companion care, residential sup-
port, or supervised living, if the host home/companion care, residential
support, or supervised living was provided on the day of the individ-
ual's suspension or termination of HCS Program services;

(G) [E)] TAS, if the TAS, was not provided in accor-
dance with a Transition Assistance Services (TAS) Assessment and
Authorization form authorized by HHSC;

(H) [€5)] pre-enrollment minor home modifications
and a pre-enrollment minor home modifications assessment, if the
pre-enrollment minor home modifications and a pre-enrollment minor
home modifications assessment, was not provided in accordance with a
Home and Community-based Services (HCS) Program Pre-enrollment
MHM Authorization Request form authorized by HHSC;

(I) [EH)] a CFC service, if the CFC service, was pro-
vided to an individual receiving host home/companion care, supervised
living, or residential support;

(J) [B] supported home living, if the supported home
living, was not provided in accordance with a transportation plan and
§263.5(a)(18) of this chapter (relating to Description of HCS Program
Services); or

(K) [H] CFC PAS/HAB, in-home day habilitation pro-
vided to an individual with a residential type of "own/family home,"
or in-home respite, if the CFC PAS/HAB, in-home day habilitation, or
in-home respite, did not match the EVV visit transaction as required
by 1 TAC §354.4009(a)(4) (relating to Requirements for Claims Sub-
mission and Approval).

(6) A program provider must refund to HHSC any over-
payment made to the program provider within 60 calendar days after
the program provider's discovery of the overpayment or receipt of a
notice of such discovery from HHSC, whichever is earlier.

(7) Except as provided in paragraph (8) of this section, if
HHSC approves an LOC requested in accordance with §263.105(b)(3)
of'this chapter (relating to LOC Determination), HHSC pays a program
provider for services provided to an individual for a period of not more
than 180 calendar days after the individual's previous ID/RC Assess-
ment expires.

(8) IfHHSC determines that a program provider submitted
an ID/RC Assessment more than 180 calendar days after the expira-
tion date of the previous ID/RC Assessment, because of circumstances
beyond the program provider's control, HHSC may pay the program
provider for a period of more than 180 calendar days after the date the
individual's previous ID/RC Assessment expired.
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(9) HHSC conducts provider fiscal compliance reviews to
determine whether a program provider is in compliance with:

(A) this chapter;
(B) the HCS Program Billing Requirements;

(C) the CFC Billing Requirements for HCS and
TxHmL Program Providers;

(D) 40 TAC §§49.301-49.313; and

(E) the program provider's Community Services Con-
tract-Provider Agreement.

(10) HHSC conducts provider fiscal compliance reviews in
accordance with the Provider Fiscal Compliance Review Protocol set
forth in the HCS Program Billing Requirements and the CFC Billing
Requirements for HCS and TxHmL Program Providers. As a result of
a provider fiscal compliance review, HHSC may:

(A) recoup payments from a program provider; and

(B) based on the amount of unverified claims, require a
program provider to develop and submit, in accordance with HHSC's
instructions, a corrective action plan that improves the program
provider's billing practices.

(11) A corrective action plan required by HHSC in accor-
dance with paragraph (10)(B) of this section must:

(A) include:
(i) the reason the corrective action plan is required;
(ii)  the corrective action to be taken;

(iii)  the person responsible for taking each correc-
tive action; and

(iv) a date by which the corrective action will be
completed that is no later than 90 calendar days after the date the pro-
gram provider is notified the corrective action plan is required;

(B) be submitted to HHSC within 30 calendar days after
the date the program provider is notified the corrective action plan is
required; and

(C) be approved by HHSC before implementation.

(12) Within 30 calendar days after HHSC receives a cor-
rective action plan, HHSC notifies the program provider if HHSC ap-
proves the corrective action plan or if the plan requires changes.

(13) If HHSC requires a program provider to develop and
submit a corrective action plan in accordance with paragraph (10)(B) of
this section and the program provider requests an administrative hear-
ing for the recoupment in accordance with §263.802 of this chapter
(relating to Program Provider's Right to Administrative Hearing), the
program provider is not required to develop or submit a corrective ac-
tion plan while a hearing decision is pending. HHSC notifies the pro-
gram provider if the requirement to submit a corrective action plan or
the content of such a plan changes based on the outcome of the hearing.

(14) If a program provider does not submit a corrective
action plan or complete a required corrective action within the time
frames described in paragraph (11) of this section, HHSC may impose
a vendor hold on payments due to the program provider until the pro-
gram provider takes the corrective action.

(15) Ifaprogram provider does not submit a corrective ac-
tion plan or complete a required corrective action within 30 calendar
days after the date a vendor hold is imposed in accordance with para-
graph (14) of this section, HHSC may terminate the contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403190

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

L4 ¢ L4
SUBCHAPTER J. LIDDA REQUIREMENTS
26 TAC §263.901
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which provides the Executive
Commissioner of HHSC with broad rulemaking authority; Texas
Human Resources Code §32.021, which provides HHSC with
the authority to administer the federal medical assistance pro-
gram in Texas and to adopt rules and standards for program
administration; and Texas Human Resources Code §32.0755(f),
which provides that the Executive Commissioner shall adopt
rules to establish performance standards for providers providing
prevocational or similar services to persons in a Medicaid waiver
program.

The amendment implements Texas Human Resources Code
§32.0755.

§263.901. LIDDA Requirements for Providing Service Coordination
in the HCS Program.

(a) Inaddition to the requirements described in Chapter 331 of
this title (relating to LIDDA Service Coordination), a LIDDA must:

(1) comply with:
(A) this chapter;

(B) 40 TAC Chapter 41 (relating to Consumer Directed
Services Option); and

(C) 40 TAC Chapter 4, Subchapter L (relating to Abuse,
Neglect, and Exploitation in Local Authorities and Community Cen-
ters); and

(2) ensure that a rights protection officer required by 40
TAC §4.113 (relating to Rights Protection Officer at a State MR Fa-
cility or MRA), who receives a copy of an HHSC initial intake re-
port or a final investigative report from an FMSA in accordance with
40 TAC §41.702 (relating to Requirements Related to HHSC Inves-
tigations When an Alleged Perpetrator is a Service Provider) or 40
TAC §41.703 (relating to Requirements Related to HHSC Investiga-
tions When an Alleged Perpetrator is a Staff Person or a Controlling
Person of an FMSA), gives a copy of the report to the individual's ser-
vice coordinator.

(b) A LIDDA must ensure that a service coordinator is an em-
ployee of the LIDDA and meets the requirements of this subsection.
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(1) A service coordinator must meet the minimum quali-
fications and LIDDA staff training requirements described in Chapter
331 of this title except as described in paragraph (2) of this subsection.

(2) Notwithstanding §331.19(b)(2)(B) of this title (relating
to Staff Person Training), a service coordinator must complete a com-
prehensive non-introductory person-centered service planning training
developed or approved by HHSC within six months after the service
coordinator's date of hire, unless an extension of the six month time-
frame is granted by HHSC.

(3) A service coordinator must receive training about the
following within the first 90 calendar days after beginning service co-
ordination duties:

(A) rules governing the HCS Program and CFC; and
(B) 40 TAC Chapter 41.

(¢) A LIDDA must have a process for receiving and resolving
complaints from a program provider related to the LIDDA's provision
of service coordination or the LIDDA's process to enroll an applicant
in the HCS Program.

(d) If; as a result of monitoring, the service coordinator iden-
tifies a concern with the implementation of the PDP, the LIDDA must
ensure that the concern is communicated to the program provider and
attempts are made to resolve the concern. The LIDDA may refer an
unresolved concern to HHSC by calling the HHSC IDD Ombudsman
toll-free telephone number at 1-800-252-8154.

(e) A service coordinator must:

(1) assist an individual, LAR, or actively involved person
in exercising the legal rights of the individual;

(2) provide an individual, LAR, or family member with
the booklet, Your Rights In the Home and Community-based Services
(HCS) Program, available on the HHSC website, and the HHSC HCS
Rights Addendum form, and an oral explanation of the rights in the
booklet and the form:

(A) upon the individual's enrollment in the HCS Pro-
gram;

(B) upon revision of the booklet or the form;

(C) upon request; and

(D) if one of the following occurs:
(i) the individual becomes 18 years of age;
(i) a guardian is appointed for the individual; or
(iii) a guardianship for the individual ends;

(3) document the provision of the information required by
paragraph (2) of this subsection, and ensure that the documentation is
signed by:

(A) the individual or LAR; and
(B) the service coordinator;

(4) ensure that, upon enrollment of an individual and annu-
ally thereafter, the individual or LAR is informed orally and in writing
of the following:

(A) the telephone number of the LIDDA to file a com-
plaint;

(B) the toll-free telephone number of the HHSC IDD
Ombudsman, 1-800-252-8154, to file a complaint; and

(C) thetoll-free telephone number of DFPS, 1-800-647-
7418, to report an allegation of abuse, neglect, or exploitation;

(5) maintain for an individual for an IPC year:
(A) acopy of the IPC;

(B) the PDP and, if CFC PAS/HAB is included on the
PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment
form,;

(C) acopy of the ID/RC Assessment;

(D) documentation of the activities performed by the
service coordinator in providing service coordination; and

(E) any other pertinent information related to the indi-
vidual;

(6) initiate, coordinate, and facilitate the person-centered
planning process to meet the goals and outcomes identified by an indi-
vidual and LAR in the individual's PDP, including scheduling service
planning team meetings;

(7) to meet the needs of an individual as those needs are
identified, develop for the individual a full range of services and re-
sources using:

(A) providers for services other than HCS Program ser-
vices and CFC services; and

(B) advocates or other actively involved persons;
(8) ensure that the PDP for an applicant or individual:

(A) is developed, reviewed, and updated in accordance
with:

(i) §263.104(j)(4)(A) of this chapter (relating to
Process for Enrollment of Applicants);

(i) §263.302 of this chapter (relating to Renewal
and Revision of an IPC); and

(iii)  §331.11 of this title (relating to LIDDA's Re-
sponsibilities); and

(B) document, for each HCS Program service, other
than supervised living and residential support, and for each CFC
service, whether the service is critical to the individual's health and
safety as determined by the service planning team;

(9) ensure that the updated finalized PDP is signed by the
individual or LAR;

(10) participate in the development, renewal, and revision
of an individual's IPC in accordance with §263.104 and §263.302 of
this chapter;

(11)  ensure the service planning team participates in the re-
newal and revision of the IPC for an individual in accordance with
§263.302 of this chapter and ensure the service planning team com-
pletes other responsibilities and activities as described in this chapter;

(12) notify the service planning team if the service coordi-
nator receives notification from the program provider that:

(A) an individual's behavior requires the implementa-
tion of a behavior support plan; or

(B) based on an annual review by the program provider,
an individual's behavior support plan needs to continue;

(13) ifachange to anindividual's PDP is needed, other than
as required by §263.302 of this chapter:
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(A) communicate the need for the change to the indi-
vidual or LAR, the program provider, and other appropriate persons;

(B) update the PDP as necessary; and

(C) within 10 calendar days after the PDP is updated,
send a copy of the updated PDP to the program provider, the individual
or LAR and, if applicable, the FMSA;

(14) provide an individual's program provider a copy of the
individual's current PDP;

(15) monitor the provision of HCS Program services, CFC
services, and non-HCS Program and non-CFC services to an individ-
ual;

(16) document whether an individual or LAR perceives
that the individual is progressing toward desired outcomes identified
on the individual's PDP;

(17) together with the program provider, ensure the coor-
dination and compatibility of HCS Program services and CFC services
with non-HCS Program and non-CFC services, including, in coordi-
nation with the program provider, assisting an individual in obtaining
a neurobehavioral or neuropsychological assessment and plan of care
from one of the following professionals:

(A) a psychologist licensed in accordance with Texas
Occupations Code Chapter 501;

(B) a speech-language pathologist licensed in accor-
dance with Texas Occupations Code Chapter 401; or

(C) an occupational therapist licensed in accordance
with Texas Occupations Code Chapter 454;

(18) for an individual who has had a guardian appointed,
determine, at least annually, if the letters of guardianship are current;

(19) if individual does not have a guardian:

(A) ensure that the service planning team determines
whether the individual would benefit from having a guardian or a less
restrictive alternative to a guardian;

(B) if the service planning team determines that the in-
dividual would benefit from having a less restrictive alternative to a
guardian such as a supported decision making agreement, take appro-
priate actions to implement such an alternative; and

(C) if the service planning team determines that the in-
dividual would benefit from having a guardian, make a referral to the
appropriate court if:

(i) the individual would not benefit from a less re-
strictive alternative to a guardian; or

(it)  the individual would benefit from having a less
restrictive alternative to a guardian but implementing such an alterna-
tive is not feasible;

(20) immediately notify the program provider if the service
coordinator becomes aware that an emergency necessitates the provi-
sion of an HCS Program service or a CFC service to ensure the indi-
vidual's health or safety and the service is not on the IPC or exceeds
the amount on the IPC;

(21) if notified by the program provider that a requirement
described in §263.501(d)(1) of this chapter (relating to Requirements
for Home and Community-Based Settings), §263.502(b)(1) - (7) of this
chapter (relating to Requirements for Program Provider Owned or Con-
trolled Residential Settings) or §263.503(c)(15) of this chapter (relating

to Residential Agreements) [er §263-502(b)}1) - (7) of this chapter (re-
lating to Requirements for Program Previder Owned or Controlled Res-
idential Settings)] needs to be modified, update the individual's PDP to
include the following:

(A) a description of the specific and individualized as-
sessed need that justifies the modification;

(B) a description of the positive interventions and sup-
ports that were tried but did not work;

(C) adescription of the less intrusive methods of meet-
ing the need that were tried but did not work;

(D) a description of the condition that is directly pro-
portionate to the specific assessed need;

(E) adescription of how data will be routinely collected
and reviewed to measure the ongoing effectiveness of the modification;

(F) the established time limits for periodic reviews to
determine if the modification is still necessary or can be terminated;

(G) the individual's or LAR's signature evidencing in-
formed consent to the modification; and

(H) the program provider's assurance that the modifica-
tion will cause no harm to the individual;

(22) if notified by the program provider that an individual
or LAR has refused a comprehensive nursing assessment and that the
program provider has determined it cannot ensure the individual's
health, safety, and welfare in the provision of host home/compan-
ion care, residential support, supervised living, supported home
living, respite, employment assistance, supported employment,
employment readiness, in-home day habilitation, day habilitation, or
CFC PAS/HAB:

(A) inform the individual or LAR of the consequences
and risks of refusing the assessment, including that the refusal will re-
sult in the individual's not receiving:

(i) nursing services; or

(i) host home/companion care, residential support,
supervised living, supported home living, respite, employment assis-
tance, supported employment, employment readiness, in-home day ha-
bilitation, day habilitation, or CFC PAS/HAB, if the individual needs
one of those services and the program provider has determined that it
cannot ensure the health and safety of the individual in the provision
of the service; and

(B) notify the program provider if the individual or
LAR continues to refuse the assessment after the discussion with the
service coordinator;

(23) if the service coordinator determines that HCS Pro-
gram services or CFC services provided for an individual should be
terminated, including for a reason described in §263.104(k)(14)(C) or
(D) of this chapter:

(A) document a description of:

(i) the situation that resulted in the service coordina-
tor's determination that services should be terminated; and

(ii)  the attempts by the service coordinator to resolve
the situation;

(B) send a written recommendation to terminate the in-
dividual's HCS Program services or CFC services to HHSC and include
the documentation required by subparagraph (A) of this paragraph; and
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(C) provide a copy of the written recommendation and
the documentation required by subparagraph (A) of this paragraph to
the program provider;

(24) if an individual requests termination of all HCS Pro-
gram services or all CFC services, within ten calendar days after the
individual's request:

(A) inform the individual or LAR of:

(i) the individual's option to transfer to another pro-
gram provider;

(ii) the consequences of terminating HCS Program
services and CFC services; and

(iii)  possible service resources upon termination, in-
cluding CFC services through a managed care organization; and

(B) submit documentation to HHSC that:

(i) states the reason the individual is making the re-
quest; and

(i) demonstrates that the individual or LAR was
provided the information required by subparagraph (A)(ii) and (iii) of
this paragraph;

(25) be objective in assisting an individual or LAR in se-
lecting a program provider or FMSA;

(26) at the time of assignment and as changes occur, ensure
that an individual and LAR and program provider are informed of the
name of the individual's service coordinator and how to contact the
service coordinator;

(27) unless contraindications are documented with justifi-
cation by the service planning team, ensure that a school-age individual
receives educational services in a six-hour-per-day program, five days
per week, provided by the local school district and that no individual
receives educational services at a state supported living center or at a
state center;

(28) unless contraindications are documented with justifi-
cation by the service planning team, ensure that a pre-school-age indi-
vidual receives an early childhood education with appropriate activi-
ties and services, including small group and individual play with peers
without disabilities;

(29) unless contraindications are documented with justifi-
cation by the service planning team, ensure that an individual who is
18 years or older has opportunities to participate in day activities of the
individual's or LAR's choice that promote achievement of PDP out-
comes;

(30) unless contraindications are documented with justifi-
cation by the service planning team, ensure that each individual is of-
fered choices and opportunities for accessing and participating in com-
munity activities and experiences available to peers without disabili-
ties;

(31) assist an individual to meet as many of the individual's
needs as possible by using generic community services and resources

in the same way and during the same hours as these generic services
are used by the community at large;

(32) for an individual receiving host home/companion
care, residential support, or supervised living, ensure that the indi-
vidual or LAR is involved in planning the individual's residential
relocation, except in a case of an emergency;

(33) if the program provider notifies the service coordina-
tor that the program provider is unable to locate the parent or LAR to

assist the LIDDA in conducting permanency planning or if notified by
the LIDDA that the LIDDA is unable to locate the parent or LAR in
accordance with §263.902(g)(9) of this subchapter (relating to Perma-
nency Planning):

(A) make reasonable attempts to locate the parent or
LAR by contacting a person identified by the parent or LAR in the
contact information described in paragraph (35)(A) and (B) of this sub-
section; and

(B) notify HHSC, no later than 30 calendar days after
the date the service coordinator determines the service coordinator is
unable to locate the parent or LAR, of the determination and request
that HHSC initiate a search for the parent or LAR;

(34) if'the service coordinator determines that a parent's or
LAR's contact information described in paragraph (35)(A) of this sub-
section is no longer current:

(A) make reasonable attempts to locate the parent or
LAR by contacting a person identified by the parent or LAR in the
contact information described in paragraph (35)(B) of this subsection;
and

(B) notity HHSC, no later than 30 calendar days after
the date the service coordinator determines the service coordinator is
unable to locate the parent or LAR, of the determination and request
that HHSC initiate a search for the parent or LAR;

(35) request from and encourage the parent or LAR of an
individual under 22 years of age requesting or receiving supervised
living or residential support to provide the service coordinator with the
following information:

(A) the parent's or LAR's:
(i) name;
(ii) address;
(iii)  telephone number;

(iv) driver license number and state of issuance or
personal identification card number issued by the Department of Public
Safety; and

(v) place of employment and the employer's address
and telephone number;

(B) name, address, and telephone number of a relative
of the individual or other person whom HHSC or the service coordina-
tor may contact in an emergency situation, a statement indicating the
relationship between that person and the individual, and at the parent's
or LAR's option:

(i) that person's driver license number and state of
issuance or personal identification card number issued by the Depart-
ment of Public Safety; and

(ii) the name, address, and telephone number of that
person's employer; and

(C) asigned acknowledgement of responsibility stating
that the parent or LAR agrees to:

(i) notify the service coordinator of any changes to
the contact information submitted; and

(i) make reasonable efforts to participate in the in-
dividual's life and in planning activities for the individual;

(36) within three business days after an individual under 22
years of age begins receiving supervised living or residential support:
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(A) provide the information listed in subparagraph (B)
of this paragraph to the following:

(i) the CRCG for the county in which the individ-
ual's LAR lives (see the HHSC website for a listing of CRCG chairper-
sons by county); and

(ii)  the local school district for the area in which the
individual's residence is located, if the individual is at least three years
ofage, or the early childhood intervention (ECI) program for the county
in which the individual's residence is located, if the individual is under
three years of age (see the HHSC website to search for an ECI program
by zip code or by county); and

(B) as required by subparagraph (A) of this paragraph,
provide the following information to the entities described in subpara-
graph (A) of this paragraph:

(i) the individual's full name;

(ii) the individual's sex;

(iii)  the individual's ethnicity;

(iv) the individual's birth date;

(v) the individual's social security number;

(vi) the LAR's name, address, and county of resi-
dence;

(vii) the date of initiation of supervised living or res-
idential support;

(viii) the address where supervised living or residen-
tial support is provided; and

(ix) the name and phone number of the person pro-
viding the information;

(37) for an applicant or individual under 22 years of age
seeking or receiving supervised living or residential support:

(A) make reasonable accommodations to promote the
participation of the LAR in all planning and decision making regarding
the individual's care, including participating in:

(i) the initial development and annual review of the
individual's PDP;

(ii)  decision making regarding the individual's med-
ical care;

(iii) routine service planning team meetings; and

(iv)  decision making and other activities involving
the individual's health and safety;

(B) ensure that reasonable accommodations include:

(i) conducting a meeting in person, by videocon-
ferencing, or by telephone, as mutually agreed upon by the program
provider and the LAR;

(i) conducting a meeting at a time and location, if
the meeting is in person, that is mutually agreed upon by the program
provider and the LAR;

(iii)  if the LAR has a disability, providing reason-
able accommodations in accordance with the Americans with Disabil-
ities Act, including providing an accessible meeting location or a sign
language interpreter, if appropriate; and

(iv) providing a language interpreter, if appropriate;

(C) provide written notice to the LAR of a meeting to
conduct an annual review of the individual's PDP at least 21 calendar
days before the meeting date and request a response from the LAR
regarding whether the LAR intends to participate in the annual review;

(D) Dbefore an individual who is under 18 years of age,
or who is at least 18 years of age and under 22 years of age and has an
LAR, moves to another residence operated by the program provider,
attempt to obtain consent for the move from the LAR unless the move
is made because of a serious risk to the health or safety of the individual
or another person; and

(E) document compliance with subparagraphs (A) - (D)
of this paragraph in the individual's record,

(38) in accordance with Chapter 303, Subchapter G of this
title (relating to Transition Planning) conduct:

(A) a pre-move site review for an applicant 21 years
of age or older who is enrolling in the HCS Program from a nursing
facility or as a diversion from admission to a nursing facility; and

(B) post-move monitoring visits for an individual 21
years of age or older who enrolled in the HCS Program from a nursing
facility or has enrolled in the HCS Program as a diversion from admis-
sion to a nursing facility;

(39) do the following to inform applicants and individuals
about responsibilities related to EVV:

(A) for an applicant who will receive a service that re-
quires the use of EVV from the program provider or through the CDS
option:

(i) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information
form to the applicant or LAR;

(ii) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining
the information and to providing a copy to the individual or LAR;

(iii) provide the individual or LAR with a copy of
the signed form;

(iv) perform the activities described in clause (i) -
(iii) of this subparagraph before the individual's enrollment; and

(v) maintain the completed HHSC Electronic Visit
Verification Responsibilities and Additional Information form in the
individual's record;

(B) for an individual who will receive a service that re-
quires the use of EVV from the program provider or who is transferring
to another program provider or LIDDA and will receive a service that
requires the use of EVV from the program provider or through the CDS
option:

(i) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information
form to the individual or LAR;

(ii) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining
the information and to providing a copy to the individual or LAR;

(iii) provide the individual or LAR with a copy of
the signed form;

(iv) perform the activities described in clause (1)-(iii)
of this subparagraph on or before the effective date of the IPC that
includes the EVV required service or the effective date of the transfer
to another program provider or LIDDA; and
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(v) maintain the completed HHSC Electronic Visit
Verification Responsibilities and Additional Information form in the
individual's record; and

(C) for an individual who will receive a service that re-
quires the use of EVV through the CDS option or who will transfer to
another FMSA and is receiving a service requiring the use of EVV:

(i) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information
form to the individual or LAR;

(ii) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining
the information and to providing a copy to the individual or LAR;

(iii) provide the individual or LAR with a copy of
the signed form;

(iv) perform the activities described in clause (1)-(iii)
of this subparagraph before the individual receiving the EVV required
service through the CDS option or on or before the effective date of the
transfer to another FMSA; and

(v) maintain the completed HHSC Electronic Visit
Verification Responsibilities and Additional Information form in the
individual's record;

(40) have contact with an individual in-person, by video-
conferencing, or telephone to provide service coordination during a
month in which it is anticipated that the individual will not receive an
HCS Program service unless:

(A) the individual's HCS Program services have been
suspended; or

(B) the service coordinator had an in-person contact
with the individual that month to comply with §331.11(d) of this title
(relating to LIDDA's Responsibilities);

(41) within one business day after the meeting to revise an
IPC described in §263.503(k) of this chapter (relating to Residential
Agreements), submit the following documentation to HHSC if the in-
dividual or LAR wants to keep residential support, supervised living,
or host home/companion care on the individual's IPC:

(A) acompleted HHSC Notification of Service Coordi-
nator Disagreement form;

(B) a copy of the written notice of proposed eviction
described in §263.503(h)(3) of this chapter;

(C) a copy of the written notice to vacate described in
§263.503(j)(3) of this chapter;

(D) progress notes from any meetings related to the
eviction; and

(E) a copy of the individual's PDP; and

(42) within one business day after receiving the notice from
a program provider described in §263.503(m) of this chapter, notify
HHSC that the individual is no longer delinquent in room or board
payments.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 18, 2024.
TRD-202403191

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

CHAPTER 564. CHEMICAL DEPENDENCY
TREATMENT FACILITIES

SUBCHAPTER C. OPERATIONAL
REQUIREMENTS

26 TAC §564.39

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes new §564.39, con-
cerning Dangers of Substance Misuse Educational Program
Requirements.

BACKGROUND AND PURPOSE

The proposal is necessary to comply with and implement House
Bill (H.B.) 5183, 88th Legislature, Regular Session, 2023. H.B.
5183 amended Texas Transportation Code Chapter 521 and, in
part, requires HHSC to approve a substance misuse educational
program that a residential chemical dependency treatment facil-
ity (CDTF) licensed under Texas Health and Safety Code Chap-
ter 464 may provide to an individual whose driver's license was
suspended under Transportation Code §521.372. Such educa-
tional program must be equivalent to an educational program
approved by the Texas Department of Licensing and Regulation
(TDLR) under Texas Government Code Chapter 171. The pro-
posed new rule is required for the qualification and approval of
equivalent education programs required by Texas Transportation
Code §521.374(a-1).

SECTION-BY-SECTION SUMMARY

Proposed new §564.39 outlines the substance misuse educa-
tional program requirements that a residential CDTF may use
as an equivalent program to an educational program approved
by TDLR under Texas Government Code Chapter 171.

Subsection (a) of the rule outlines the purpose of this rule section
is to establish requirements for an educational program on the
dangers of substance misuse.

Subsection (b) of the rule establishes that the educational pro-
gram in this section is equivalent to an educational program ap-
proved by TDLR.

Subsection (c) of the rule allows a CDTF to provide the educa-
tional program under this section either in person or online.

Subsection (d) of the rule requires the curriculum for an educa-
tional program provided under this section to include at least the
listed 15 key elements.

Subsection (e) of the rule requires a CDTF that provides an on-
line version of an educational program under this section to com-
ply with Texas Administrative Code Title 26 §564.911, relating to
Treatment Services Provided by Electronic Means.

Subsection (f) of the rule requires a CDTF that provides an
in-person version of an educational program under this section
to conduct the course at the CDTF's physical location.
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Subsection (g) of the rule requires a CDTF to make provisions for
residents who are unable to read or speak English and requires
the CDTF to offer separate courses for each language.

Subsection (h) of the rule outlines the requirements for an indi-
vidual to serve as an instructor.

Subsection (i) of the rule requires a single instructor to teach the
entire course and document all information related to the resident
completing the course in the resident's client record.

Subsection (j) of the rule outlines the requirements an instructor
must follow when providing an educational program under this
section.

Subsection (k) of the rule requires the educational program to
consist of at least 15 hours of class instruction per course and
five class modules of instruction per course.

Subsection (l) of the rule requires a CDTF to create, issue, and
maintain a record of certificates of completion. The proposed
new subsection also outlines the minimum formatting require-
ments and outlines the informational requirements a certificate
of completion must contain.

Subsection (m) of the rule clarifies that HHSC may determine
compliance with this section during an inspection or investigation
of a CDTF that offers an educational program described by this
section.

Subsection (n) of the rule notes HHSC and the Department of
Public Safety must jointly adopt rules for the qualification and
approval of an educational program a CDTF provides under this
section and states HHSC will solicit input from the Texas Depart-
ment of Public Safety during the rulemaking process.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal existing
regulations;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural

communities because the proposed rule does not impose a cost
or require small businesses, micro-businesses, or rural commu-
nities to alter their current business practices. Providing an ed-
ucational program under this section is optional and those who
choose to provide the program are required to comply with the
law as amended by H.B. 5183.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from increased consis-
tency between the CDTF rules and statutory requirements and
greater access to more qualifying equivalent substance misuse
educational programs for individuals whose licenses were sus-
pended under Transportation Code §521.372.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
providing the educational program under the proposed rule is
optional and CDTFs who choose to provide the educational pro-
gram are required to comply with the law as amended by H.B.
5183.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 24R016"
in the subject line.

STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Transportation Code Chapter 521, which authorizes the
executive commissioner of the Health and Human Services
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Commission and the Texas Department of Public Safety to
jointly adopt rules.

The new section implements Texas Government Code
§531.0055 and Texas Transportation Code Chapter 521.

$564.39.  Dangers of Substance Misuse Educational Program Re-
quirements.

(a) The purpose of this section is to establish the requirements
for an educational program on the dangers of substance misuse pur-
suant to Texas Transportation Code Chapter 521, Subchapter P.

(b) Pursuant to Texas Transportation Code §521.374(a)(2), a
residential chemical dependency treatment facility (CDTF) may pro-
vide an educational program to a resident of that facility whose driver's
license is suspended under Texas Transportation Code §521.372. The
facility must meet all requirements in this section for the CDTF's edu-
cational program to be considered equivalent under Texas Transporta-
tion Code §521.374(a)(2) to an educational program approved by the
Texas Department of Licensing and Regulation under Texas Govern-
ment Code Chapter 171.

(c) A CDTF that provides an educational program under this
section may provide the educational program in person or online.

(d) The curriculum for an educational program provided under
this section shall include at least the following key elements:

(1) Texas drug laws, including laws and penalties relating
to controlled substances and the difference between state and federal
statutes;

(2) history of substance misuse, including trends in the his-
tory of substance misuse and how substances impact individuals and

society;

(3) stages of change, including how individuals integrate
new behaviors and goals through five stages of change;

(4) substance misuse and the impact on physical health;

(5) physical health, human immunodeficiency virus (HIV),
and sexually transmitted infections;

(6) community resources, including referrals to counsel-
ing, services that support the person's recovery, and testing;

(7) brain and the central nervous system;

(8) disease model of substance use disorder (mild, moder-

ate, and severe);

(9) society and substance misuse, including how advertis-
ing, movies, and television influence substance misuse trends;

(10) Maslow's hierarchy of needs, including understanding
basic human needs and how substance misuse impacts a person's ability
to meet personal needs;

(11) substance misuse and its impact on personal and work
relationships;

(12) personal values, attitude, and behavior;

(13) recovery, including treatment and community-based
support programs or services;

(14) return to use prevention; and

(15) recovery plan.

(¢) A CDTF that provides an online version of an educational
program under this section shall comply with §564.911 of this chapter
(relating to Treatment Services Provided by Electronic Means).

(f) A CDTF that provides an in-person version of an educa-
tional program under this section shall conduct the educational pro-
gram's course at the CDTF's physical location.

(g) The CDTF shall make provisions for residents unable to
read or speak English. The facility shall provide separate courses in
English and in a second language(s) appropriate to the population(s)
served at the CDTF.

(h) To serve as an instructor of an educational program under
this section, an individual must be an employee of the CDTF and must
have a minimum of two years of relevant and documented experience
providing direct client services to persons with substance misuse prob-
lems and serve as one of the following:

(1) licensed chemical dependency counselor;

(2) registered counselor intern;

(3) licensed social worker;

(4) licensed professional counselor;

(5) licensed professional counselor intern;

(6) certified teacher;

(7) licensed psychologist;

(8) licensed physician or psychiatrist;

(9) probation or parole officer;

(10) adult or child protective services worker;

(11) licensed vocational nurse; or

(12) licensed registered nurse.

(i) A single instructor shall teach the entire course. The in-
structor shall document all information related to the resident partici-
pating and completing the course. The CDTF shall insure all course
documentation is placed in the resident's client record.

(j) The instructor shall:

(1) require participants to complete all the class modules
within the course in the proper sequence;

(2) administer and evaluate pre-course and post-course
program test instruments for each participant;

(3) administer a participant course evaluation at the end of
each course; and

(4) conduct an exit interview with each participant.

(k) Each educational program shall include at least:

(1) 15 hours of class instruction per course; and

(2) five class modules of instruction per course.

(1) In order for the Texas Department of Public Safety (DPS)
and Texas Health and Human Services Commission (HHSC) to accept
a certificate as valid, the CDTF shall use the standardized certificate
format described in this subsection.

(1) The CDTF shall create and issue a certificate of com-
pletion to a resident on the resident's participation in and successful
completion of the educational program. The CDTF shall maintain an
ascending numerical accounting record of all issued certificates.

(2) The certificate issued by the CDTF for completion of
the education program under this section shall use the following format
and, at minimum, consist of the following:

(A) The CDTF shall create a certificate that:
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(i) s 8.5 inches wide and 3.5 inches long;

(ii)  consists of a blue background color; and

(iii) aside from the required handwritten signature,
consists only of a typed 12-point font that is legible and easy to read.

(B) The CDTF shall include on the left side of the cer-

(i) _the resident's:
(1) _full name;
(II) date of birth;

(I1I)  driver license number;

(1V) address; and

(V) offense cause number;

(i) the name of the county that convicted the resi-

dent; and

(iii) the date the resident successfully completed the
educational program under this section.

(C) The CDTF shall include on the right side of the cer-

tificate:

(i) the CDTF's:

(1) _full name as it appears on the facility's license,
including any headquarters or Assumed Name or Doing Business As
names;

(II) address;
(11I) phone number; and

(1V) _residential facility license number;

(ii) the instructor's printed full name and signature;

and

(iii) the date of the instructor's signature.

(D) The CDTF shall include a serial number unique to
each certificate issued in the top right corner of the certificate. When
creating certificate serial numbers, the CDTF shall use consecutive se-
rial numbers and issue certificates to residents in consecutive order.

(3) The CDTF shall maintain a copy of each issued certifi-
cate of program completion for at least three years from the date of

course completion.
(m) An HHSC representative may determine compliance with

this section during an inspection or investigation of a CDTF that offers
an educational program under this section.

(n) In accordance with Transportation Code §521.375(a-1),
HHSC and DPS are responsible for jointly adopting rules for qualifica-
tion and approval of an educational program a CDTF provides under
this section. For any proposed changes to the rules outlined in this
section, HHSC solicits input from DPS during the rulemaking process.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 17, 2024.
TRD-202403139

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 834-4591
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TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 331. UNDERGROUND INJECTION
CONTROL

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to 30 Texas
Administrative Code (TAC) §331.11 and §331.132.

Background and Summary of the Factual Basis for the Proposed
Rules

This proposed rulemaking implements Senate Bill (SB) 786 and
SB 1186, 88th Texas Legislature, 2023, addressing agency juris-
diction over regulation of closed-loop geothermal injection wells
and agency jurisdiction over brine injection wells in Texas. SB
786 confers the Railroad Commission of Texas (RRC) with ju-
risdiction over the regulation of closed-loop geothermal injection
wells. SB 1186 confers the RRC with jurisdiction over the regula-
tion of brine mining and the injection wells used for brine mining.

This proposed rulemaking implements SB 786 by amending the
commission's underground injection control rules to remove re-
quirements for the regulation of closed-loop geothermal injection
wells. Prior to the enactment of SB 786, the commission's under-
ground injection control rules included geothermal closed-loop
injection wells as a type of Class V injection well under the juris-
diction of the commission. SB 786 provides that all commission
functions and activities that relate to the regulation of closed-loop
geothermal injection wells are transferred to the RRC. The RRC
plans to implement SB 786 through adoption of their own rules
relating to Class V closed-loop geothermal injection wells.

The proposed rulemaking implements SB 1186 by amending
the commission's underground injection control rules to acknowl-
edge that the RRC has jurisdiction over the regulation of Class
V injection wells used for brine mining. SB 1186 defines "brine
mining" as the "production of brine, including naturally occurring
brine and brine extracted by the solution of a subsurface salt for-
mation, for the purpose of extracting from a subsurface formation
elements, salts, or other useful substances...." SB 1186 defines
a "Class V brine injection well" as "a well that injects spent, nat-
urally occurring brine produced by a brine mining operation into
the same formation from which it was withdrawn after extraction
of elements, salts or other useful substances, including halogens
or halogen salts."

Section by Section Discussion

The commission proposes to amend 30 TAC §331.11 by remov-
ing subsection (a)(4)(B), which states "closed loop injection wells
which are closed system geothermal wells used to circulate flu-
ids including water, water with additives, or other fluids or gases
through the earth as a heat source or heat sink;" and re-lettering
the remainder of the paragraph. The proposed amendment to
remove §331.11(a)(4)(B) implements Texas Water Code (TWC),
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§27.037 as established in SB 786 by removing the inclusion of
closed-loop geothermal injection wells as a type of Class V in-
jection well for which the commission has jurisdiction.

The commission proposes to amend 30 TAC §331.11(b) to im-
plement SB 786, SB 1186 and provisions of TWC, Chapter 27.
The commission proposes to amend §331.11(b) to identify cer-
tain types of injection wells for which the RRC has jurisdiction
to regulate. Under TWC §27.011, the commission has jurisdic-
tion over the regulation of injection wells unless the activity is
subject to the jurisdiction of the RRC. The commission has ju-
risdiction over the Class Il injection wells classified in 30 TAC
§331.11(a)(2) and the Class V injection wells classified in TAC
§331.11(a)(4). The RRC has jurisdiction to regulate Class Il in-
jection wells under TWC, §27.031 and §27.0511. The RRC has
jurisdiction over Class lll and Class V injection wells used for
brine mining as established in TWC, §27.036 and SB 1186. The
RRC has jurisdiction over injection wells used for in situ recov-
ery of tar sands as established in TWC, §27.035. The RRC has
jurisdiction over injection wells used for the exploration, develop-
ment or production of geothermal energy, including closed-loop
geothermal injection wells, as established in Texas Natural Re-
sources Code Chapter 141, TWC, §27.037, and SB 786. The
RRC has jurisdiction over the injection and geologic storage of
carbon dioxide as established in TWC, §27.041.

The commission proposes to amend 30 TAC §331.132(d)(3)
by correcting a typographical error, changing "...close loop..."
to "...closed loop...." References to closed-loop injection wells
in §331.132 would apply to other types of closed-loop injection
systems but not closed-loop geothermal injection wells regu-
lated by the RRC.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has de-
termined that for the first five-year period the proposed rules are
in effect, no significant fiscal implications are anticipated for the
agency or for other units of state or local government as a result
of administration or enforcement of the proposed rule. Programs
described in this rulemaking that are transferring from TCEQ to
RRC have heretofore been implemented with minimal resources
at TCEQ.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years
the proposed rules are in effect, the public benefit will be com-
pliance with state law, specifically SB 786 and SB 1186 from the
88th Regular Legislative Session (2023). Moving the regulatory
authority over closed-loop geothermal injection wells from TCEQ
to RRC would result in efficiencies for producers of geothermal
energy because the jurisdiction would be moved solely under
the regulatory authority of RRC. Similarly, the rulemaking would
move the regulation of in situ brine mining solely under the au-
thority of RRC, and this would result in a more streamlined and
efficient permitting process for the regulated community. The
proposed rulemaking is not anticipated to result in fiscal implica-
tions for individuals.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required
because the proposed rulemaking does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

Rural Communities Impact Assessment

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect
rural communities in a material way for the first five years that
the proposed rules are in effect. The amendments would apply
statewide and have the same effect in rural communities as in
urban communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five
years the proposed rules are in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking transfers government programs from TCEQ to RRC.
It will not require an increase or decrease in future legislative ap-
propriations to the agency. The proposed rulemaking does not
require the creation of new employee positions, eliminate cur-
rent employee positions, nor require an increase or decrease
in fees paid to the agency. The proposed rulemaking amends
an existing regulation; and it does not create, expand, repeal, or
limit this regulation. The proposed rulemaking does not increase
or decrease the number of individuals subject to its applicability.
During the first five years, the proposed rule should not impact
positively or negatively the state's economy.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking action in
light of the regulatory analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the action is not
subject to Texas Government Code, §2001.0225 because it does
not meet the definition of a "Major environmental rule" as de-
fined in that statute. A "Major environmental rule" is a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure, and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The proposed amendments implement state legislation
that confers RRC with jurisdiction over certain types of injection
wells and activities. The proposed rules remove commission re-
quirements for the regulation of closed-loop geothermal injection
wells and recognizes the RRC as the regulatory agency for the
regulation of closed-loop geothermal injection wells and Class V
brine mining injection wells. The proposed rules are not specif-
ically intended to protect the environment or reduce risks to hu-
man health from environmental exposure, nor does it affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

As defined in the Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: ex-
ceed a standard set by federal law, unless the rule is specifically
required by state law; exceed an express requirement of state
law, unless the rule is specifically required by federal law; exceed
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arequirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; or adopt a rule solely
under the general authority of the commission. The proposed
amendments do not exceed an express requirement of state law
or a requirement of a delegation agreement. These rules were
not developed solely under the general powers of the agency
but are authorized by specific sections of the Texas Government
Code and the Texas Water Code that are cited in the statutory
authority section of this preamble. Therefore, this rulemaking is
not subject to the regulatory analysis provisions of Texas Gov-
ernment Code, §2001.0225(b).

The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact
Analysis Determination may be submitted to the contact person
at the address listed under the Submittal of Comments section
of this preamble.

Takings Impact Assessment

The commission evaluated the proposed rulemaking and per-
formed an analysis of whether Texas Government Code, Chap-
ter 2007, is applicable. The proposed amendments in Chap-
ter 331 do not affect private property in a manner that restricts
or limits an owner's right to the property that would otherwise
exist in the absence of a governmental action. The proposed
amendments to Chapter 331 remove requirements for closed-
loop geothermal injection wells and recognize RRC jurisdiction
over certain injection well activities. Consequently, this rulemak-
ing action does not meet the definition of a taking under Texas
Government Code, §2007.002(5). Therefore, this rulemaking
action would not constitute a taking under Texas Government
Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rules and found they
are neither identified in Coastal Coordination Act Implementa-
tion Rules, 31 TAC §29.11(b)(2) or (4), nor would they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §29.11(a)(6). Therefore, the proposed
rules are not subject to the Texas Coastal Management Program.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a hybrid virtual and in-person public
hearing on this proposal in Austin on August 29, 2024, at 10:00
a.m. in Building F, Room 2210 at the commission's central office
located at 12100 Park 35 Circle. The hearing is structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearing; however, commission staff members will be available to
discuss the proposal 30 minutes prior to the hearing at 9:30 a.m.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by Tuesday, August 27, 2024. To register for the
hearing, please email Rules@tceq.texas.gov and provide the fol-
lowing information: your name, your affiliation, your email ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partic-

ipating in the hearing will be sent on Wednesday, August 28,
2024, to those who register for the hearing.

For the public who do not wish to provide oral comments but
would like to view the hearing may do so at no cost at:

https.//teams.microsoft.com/l/meetup-join/19%3ameeting_M-
zEyYJjAOZDYtNDBINCOOMTEYLWIXMDctZGZiYzZiZGJiYT%
40thread.v2/0?context=%7b%22Tid%22%3a%22871a83a4-
alce-4b7a-8156-3bcd93a08fba%22%2c%220id%22%3a%22
e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%7d

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https.://tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via the
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2024-020-331-WS. The comment pe-
riod closes on September 3, 2024. Please choose one of the
methods provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from the
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact Dan
Hannah, Radioactive Materials Division, Underground Injection
Control Permits Section at (512) 239-2161.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §331.11
Statutory Authority

The amendments are proposed under Texas Water Code (TWC),
Chapter 5, §5.013, which establishes the general jurisdiction of
the commission; §5.102, which provides the commission with
the authority to carry out its duties and general powers under
its jurisdictional authority as provided by TWC; §5.103, which
requires the commission to adopt any rule necessary to carry
out its powers and duties under the TWC and other laws of the
state; and §27.019, which authorizes the commission to adopt
rules for the performance of its powers, duties, and functions
under the Injection Well Act.

The proposed rules implement Senate Bill (SB) 786 and SB
1186, 88th Texas Legislature, 2023; TWC, §§27.011; 27.031;
27.035; 27.036; 27.037; 27.041; and 27.0511.

§331.11.  Classification of Injection Wells.
(a) Injection wells within the jurisdiction of the commission
are classified as follows.

(1) ClassI:

(A) wells used by generators of hazardous wastes or
owners or operators of hazardous waste management facilities to in-
ject hazardous waste, other than Class IV wells;

(B) other industrial and municipal waste disposal wells
which inject fluids beneath the lower-most formation which within 1/4
mile of the wellbore contains an underground source of drinking water
(USDW); and
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(C) radioactive waste disposal wells which inject fluids
below the lower-most formation containing a USDW within 1/4 mile
of the wellbore.

(2) Class III. Wells which are used for the extraction of
minerals, including:

(A) mining of sulfur by the Frasch process; and

(B) solution mining of minerals which includes sodium
sulfate, sulfur, potash, phosphate, copper, uranium and any other min-
erals which can be mined by this process.

(3) Class IV. Wells used by generators of hazardous wastes
or of radioactive wastes, by owners or operators of hazardous waste
management facilities, or by owners or operators of radioactive waste
disposal sites to dispose of hazardous wastes or radioactive wastes into
or above a formation which within 1/4 mile of the wellbore contains a
USDW.

(4) Class V. Class V wells are injection wells not included
in Classes I, II, III, or IV. Generally, wells covered by this paragraph
inject nonhazardous fluids into or above formations that contain US-
DWs. Except for Class V wells within the jurisdiction of the Railroad
Commission of Texas, all Class V injection wells are within the juris-
diction of the commission and include, but are not limited to:

(A) air conditioning return flow wells used to return to
the supply aquifer the water used for heating or cooling in a heat pump;

tem geothermal wells used to eireulate fluids ineluding water; water
with additives; or other fluids or gases through the earth as a heat souree
or heat sink:}

(B) [€©)] large capacity cesspools or other devices that
receive greater than 5,000 gallons of waste per day, which have an open
bottom and sometimes have perforated sides;

(C) [B)] cooling water return flow wells used to inject
water previously used for cooling;

(D) [¢B)] drainage wells used to drain surface fluid, pri-
marily storm runoff, into a subsurface formation;

(E) [@B] drywells used for the injection of wastes into
a subsurface formation;

(F) [€6)] recharge wells used to replenish the water in
an aquifer;

(G) [(H] salt water intrusion barrier wells used to inject
water into a freshwater aquifer to prevent the intrusion of salt water into
the fresh water;

(H) [6H] sand backfill wells used to inject a mixture of
water and sand, mill tailings, or other solids into mined out portions of
subsurface mines;

(I) [6H] septic systems designed to inject greater than
5,000 gallons per day of waste or effluent;

(J) [E9)] subsidence control wells (not used for the pur-
pose of oil or natural gas production) used to inject fluids into a non-oil
or gas producing zone to reduce or eliminate subsidence associated
with the overdraft of fresh water;

(K) [€)] wells used for the injection of water for stor-
age and subsequent retrieval for beneficial use as part of an aquifer
storage and recovery project;

(L) [évH] motor vehicle waste disposal wells which are
used or have been used for the disposal of fluids from vehicular repair

or maintenance activities, such as an automotive repair shop, auto body
shop, car dealership, boat, motorcycle or airplane dealership, or repair
facility;

(M) [@V] improved sinkholes;

(N) [€®)] aquifer remediation wells, temporary injec-
tion points, and subsurface fluid distribution systems used to inject non-
hazardous fluids into the subsurface to aid in the remediation of soil and
groundwater; and

(0) [®)] subsurface fluid distribution systems.

(b) The Railroad Commission of Texas has jurisdiction over:
Class II injection wells; Class III and Class V injection wells used for
brine mining; injection wells used for the in situ recovery of tar sands;
injection wells used for the exploration, development or production of
geothermal energy, including closed-loop geothermal injection wells;
and the injection and geologic storage of carbon dioxide. [Elass H wels
the Railroad Commission of Texas:|

(c) Baseline wells and monitor wells associated with Class IIT
injection wells within the jurisdiction of the commission are also sub-
ject to the rules specified in this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 19, 2024.

TRD-202403195

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER H. STANDARDS FOR CLASS
V WELLS

30 TAC §331.132

Statutory Authority

The amendments are proposed under Texas Water Code (TWC),
Chapter 5, §5.013, which establishes the general jurisdiction of
the commission; §5.102, which provides the commission with
the authority to carry out its duties and general powers under
its jurisdictional authority as provided by TWC; §5.103, which
requires the commission to adopt any rule necessary to carry
out its powers and duties under the TWC and other laws of the
state; and §27.019, which authorizes the commission to adopt
rules for the performance of its powers, duties, and functions
under the Injection Well Act.

The proposed rules implement Senate Bill (SB) 786 and SB
1186, 88th Texas Legislature, 2023; and TWC, §§27.011,
27.031, 27.035, 27.036, 27.037, 27.041, and 27.0511.

$331.132.

(a) Applicability. All Class V wells shall be completed in ac-
cordance with the specifications contained in this section, unless oth-
erwise authorized by the executive director. Injection wells listed in
Texas Occupations Code, §1901.001(8) shall be installed by a water
well driller licensed by the Texas Department of Licensing and Regu-
lation.

Construction Standards.
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(b) Reporting.

(1) Prior to construction. Except for closed loop injection
and air conditioning return flow wells, information required under
§331.10(a) of this title (relating to Inventory or Wells Authorized
by Rule) shall be submitted to the executive director for review and
approval prior to construction. For large capacity septic systems,
septic systems that accept industrial waste, and subsurface fluid dis-
tribution systems including subsurface area drip dispersal systems as
defined in §222.5 of this title (relating to Definitions), the information
required under §331.10(a) of this title shall be submitted as part of the
wastewater discharge permit application filed under Chapter 305 of
this title (relating to Consolidated Permits).

(2) After completion of construction. Except for large ca-
pacity septic systems, subsurface fluid distribution systems, temporary
injection points, closed loop injection wells, improved sinkholes, and
air conditioning return flow wells, the Texas Department of Licensing
and Regulation state well report form shall be submitted to the execu-
tive director within 30 days from the date the well construction is com-
pleted.

(3) Closed loop and air conditioning return flow wells. No
reporting prior to construction is necessary for these two types of wells.
The Texas Department of Licensing and Regulation state well report
form shall be completed and submitted to the executive director within
30 days from the date the well construction is completed. Any addi-
tives, constituents, or fluids (other than potable water) that are used
in the closed loop injection well system shall be reported in the Water
Quality Section on the state well report form.

(4) Temporary injection points. Temporary injection points
shall be completed in such a manner as to prevent movement of surface
water or undesirable groundwater into underground sources of drinking
water.

(5) Large capacity septic systems, subsurface fluid distri-
bution systems, and improved sinkholes. The owner or operator of
large capacity septic systems, subsurface fluid distribution systems, and
improved sinkholes must submit the well report form provided by the
executive director within 30 days from the date well construction is
completed.

(c) Sealing of casing.

(1) General. Except for closed loop injection wells, the an-
nular space between the borehole and the casing shall be filled with
cement slurry from ground level to a depth of not less than ten feet
below the land surface or well head. In areas of shallow, unconfined
groundwater aquifers, the cement need not be placed below the static
water level. In areas of shallow, confined groundwater aquifers having
artesian head, the cement need not be placed below the top of the wa-
ter-bearing strata.

(2) Closed loop injection well. The annular space of a
closed loop injection well shall be backfilled to the total depth with
impervious bentonite or a similar material. Where no groundwater
or only one zone of groundwater is encountered, sand, gravel, or
drill cuttings may be used to backfill up to 30 feet from the surface.
The top 30 feet shall be filled with impervious bentonite. Alternative
impervious materials may be authorized by the executive director
upon request.

(d) Surface completion.

(1) With the exception of temporary injection points, sub-
surface fluid distribution systems, improved sinkholes, and large ca-
pacity septic systems, all wells must have a concrete slab or sealing

block placed above the cement slurry around the well at the ground
surface.

(A) The slab or block shall extend at least two feet from
the well in all directions and have a minimum thickness of four inches
and shall be separated from the well casing by a plastic or mastic coat-
ing or sleeve to prevent bonding of the slab to the casing.

(B) The surface of the slab shall be sloped so that liquid
will drain away from the well.

(2) For wells that use casing, the top of the casing shall
extend a minimum of 12 inches above the original ground surface. The
well casing shall be capped or completed in a manner that will prevent
pollutants from entering the well.

(3) Closed loop injection wells which are completed below
grade are exempt from the surface completion standards in this subsec-
tion. Pitless adapters may be used in closed [elese] loop wells provided
that:

(A) the adapter is welded to the casing or fitted with
another suitably effective seal; and

(B) the annular space between the borehole and the cas-
ing is filled with cement to a depth not less than 15 feet below the
adapter connection.

(4) Temporary injection points shall be completed in such
a manner as to prevent the movement of surface water or undesirable
groundwater into underground sources of drinking water.

(e) Optional use of a steel or polyvinyl chloride (PVC) sleeve.
If the use of a steel or PVC sleeve is necessary to prevent possible
damage to the casing, the steel sleeve shall be a minimum of 3/16 inches
in thickness or the PVC sleeve shall be a minimum of Schedule 80
sun-resistant and 24 inches in length, and shall extend 12 inches into
the cement slurry.

(f) Well placement in a flood-prone area. All wells shall be
located in areas not generally subject to flooding. If a well must be
placed in a flood-prone area, it shall be completed with a watertight
sanitary well seal to maintain a junction between the casing and in-
jection tubing, and a steel sleeve extending a minimum of 36 inches
above ground level and 24 inches below the ground surface shall be
used. For the purpose of this subsection, a flood-prone area is defined
as that area within the 100-year flood plain as determined on the Federal
Emergency Management Agency (FEMA) Flood Hazard Maps for the
National Flood Insurance Program. If FEMA has conducted a flood in-
surance study of the area, and has mapped the 50-year flood plain, then
the smaller geographic areas within the 50-year boundary are consid-
ered to be flood-prone. Closed loop injection wells, improved sink-
holes, and air conditioning return flow wells are exempt from the com-
pletion standards in this subsection.

(g) Other protection measures.

(1) Commingling prohibited. All wells, especially those
that are gravel packed, shall be completed so that aquifers or zones con-
taining waters that are known to differ significantly in chemical quality
are not allowed to commingle through the borehole-casing annulus or
the gravel pack and cause quality degradation of any aquifer containing
fresh water.

(2) Undesirable groundwater. When undesirable ground-
water, which is water that is injurious to human health and the envi-
ronment or water that can cause pollution to land or other waters, is
encountered in a Class V well, the well shall be constructed so that the
undesirable groundwater is isolated from any underground source of
drinking water and is confined to the zone(s) of origin.
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(h) Sampling. For a Class V injection well, any required sam-
pling shall be done at the point of injection, or as specified in a permit
issued by the executive director.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 19, 2024.

TRD-202403196

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 239-2678

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 1. CENTRAL ADMINISTRATION
SUBCHAPTER A. PRACTICE AND
PROCEDURES
DIVISION 1.
34 TAC §1.6

The Comptroller of Public Accounts proposes amendments to
§1.6, concerning service of documents on parties. The amend-
ments update the mailing address of the Administrative Hearings
Section, which has moved to Suite 14.301 of the George H.W.
Bush Building at 1801 Congress Ave., Austin, Texas 78701.

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rule's applicability; and
will not positively or adversely affect this state's economy.

PRACTICE AND PROCEDURES

Mr. Reynolds also has determined that the proposed amended
rule would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed
amended rule would benefit the public by conforming the rule to
current statute. There would be no significant anticipated eco-
nomic cost to the public. The proposed amended rule would
have no significant fiscal impact on small businesses or rural
communities.

You may submit comments on the proposal to James D.
Arbogast, General Counsel for Hearings and Tax Litigation,
P.O. Box 13528, Austin, Texas 78711-3528, or james.ar-
bogast@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

The amendments are proposed under Tax Code, §111.002
(Comptroller's Rules, Compliance, Forfeiture), which provides
the comptroller with the authority to prescribe, adopt, and

enforce rules relating to the administration and enforcement of
the provisions of Tax Code, Title 2 (State Taxation).

This section implements Tax Code, §111.00455 (Contested
Cases Conducted by State Office of Administrative Hearings).

§1.6.  Service of Documents on Parties.

(a) Service required. A party filing a contested case document
shall also serve a copy on each party in accordance with §1.3 of this
title (relating to Representation and Participation). When SOAH has
jurisdiction, a party shall follow the SOAH Rules of Procedure. A
party filing a document that is required to be served must include a
certificate of service as described in this section. The sender has the
burden of proving the date and time of service of a document.

(b) Methods of service. Service generally means sending or
delivering a contested case document in order to charge a party with
receipt of it and subject a party to its legal effect. Service may be made
by the following methods:

(1) hand-delivery;

(2) regular (United States Postal Service or private mail
service), certified, or registered mail;

(3) email, upon agreement of the parties; or
(4) if sent by a taxpayer or representative, fax.

(c) Service on interested parties. Interested parties admitted
to a contested case pursuant to §1.24 of this title (relating to Interested
Parties) shall also be served.

(d) Service on the AHS. Service on the AHS must be through
the assigned Tax Hearings Attorney in the AHS. Service may be made
as provided in paragraphs (1) and (2) of this subsection.

(1) Hand-delivery. The file stamp affixed by the AHS
will be the date of service for hand-delivered documents. Hand-de-
livered documents must be addressed to Texas Comptroller of Public
Accounts, Administrative Hearings Section, 1800 Congress Avenue,
Suite 14.301, Austin, Texas 78701-1320 [1700 N: Cengress Avente;
Suite 320, Austin, Texas 78701-1436].

(2) Delivery by methods other than hand-delivery. The ser-
vice date of a document filed by mail is determined by the date-stamp
affixed by the comptroller's mail room. Documents served by fax or
email are considered served on a date when they are received at any
time during the 24-hour period from 12:00 a.m. (midnight) through
11:59 p.m. on that date, and documents received on a day on which
the agency is closed are considered filed on the next calendar day on
which the agency is open.

(e) Certificate of service. A party filing a document that must
be served shall include a signed certificate of service with the filed doc-
ument that certifies compliance with this section. A form for a certifi-
cate of service shall be sufficient if it substantially complies with the
following example: "Certificate of Service: I certify that on (date), a
true and correct copy of this (name of document) has been sent to (name
of taxpayer's designated representative for notice or assigned Tax Hear-
ings Attorney) by (specify method of delivery and delivery address).
(Signature)."

(f) Service of notice of hearing. Unless otherwise required by
law, service of notice of hearing shall be made in the manner required
by Government Code, Chapter 2001.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403209

Jenny Burleson

Director, Tax Policy

Comptroller of Public Accounts

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-2220

L4 ¢ L4
34 TAC §1.10

The Comptroller of Public Accounts proposes amendments
to §1.10, concerning requesting a hearing. The amendments
update the mailing addresses for the Audit Division and the
Administrative Hearings Section, both of which moved to the
George H.W. Bush Building at 1801 Congress Ave., Austin,
Texas 78701.

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rule's applicability; and
will not positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed amended
rule would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed
amended rule would benefit the public by conforming the rule to
current statute. There would be no significant anticipated eco-
nomic cost to the public. The proposed amended rule would
have no significant fiscal impact on small businesses or rural
communities.

You may submit comments on the proposal to James D.
Arbogast, General Counsel for Hearings and Tax Litigation,
P.O. Box 13528, Austin, Texas 78711-3528, or james.ar-
bogast@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

The amendments are proposed under Tax Code, §111.002
(Comptroller's Rules, Compliance, Forfeiture), which provides
the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
the provisions of Tax Code, Title 2 (State Taxation).

This section implements Tax Code, §111.00455 (Contested
Cases Conducted by State Office of Administrative Hearings).

$1.10. Requesting a Hearing.
(a) Requesting a redetermination hearing.

(1) If a taxpayer disagrees with a deficiency or jeopardy
determination, the taxpayer may request a redetermination hearing by
timely submitting a written request for redetermination. This written
request must include a Statement of Grounds that complies with the
requirements set forth by §1.11 of this title (relating to Statement of
Grounds; Preliminary Conference).

(2) The request for a redetermination hearing must be sub-
mitted before the expiration of 60 days after the date the notice of deter-
mination is issued, or before the expiration of 20 days after the state-
ment date on the notification of a jeopardy determination. A request
for a redetermination hearing that is not timely submitted will not be

granted. An extension of time for initiating a redetermination hearing
may be requested subject to the requirements of subsection (c) of this
section. A taxpayer who cannot obtain a redetermination hearing may
pay the determination and request a refund in order to raise any objec-
tion to the determination.

(3) The request for redetermination and Statement of
Grounds must be timely submitted to the agency's Audit Processing
Section by one of the following methods:

(A) by regular (United States Postal Service or private
mail service), certified, or registered mail, or by hand-delivery, to the
following address: Texas Comptroller of Public Accounts, Audit Pro-
cessing Section, 1801 Congress Avenue, Suite 14.300, Austin, Texas
78701-1320 [+ E- 1+7th Street; Austin; Texas 78774-0100];

(B) by email to audit.processing@cpa.texas.gov; or

(C) by fax to (512) 463-2274.

(4) Required documentary evidence following request for
redetermination hearing. After a taxpayer timely requests a redeter-
mination hearing, the agency may request in writing that the taxpayer
produce documentary evidence for inspection that would support the
taxpayer's Statement of Grounds. The written request may specify that
resale or exemption certificates to support tax-free sales must be sub-
mitted within 90 days from the date of the request, or by the date agreed
to by the comptroller and the seller. Pursuant to Tax Code, §151.054
and §151.104, resale or exemption certificates that are not submitted
within the time limit will not be accepted as evidence to support a claim
of tax-free sales by the ALJ in SOAH proceedings.

(b) Requesting a refund hearing.

(1) If ataxpayer disagrees with the agency's denial of a re-
fund claim, the taxpayer may request a refund hearing by timely sub-
mitting to the agency a written request for a refund hearing. This writ-
ten request must include a Statement of Grounds that complies with
the requirements set forth by §1.11 of this title and Tax Code, §111.104
and §111.105.

(2) The request for a refund hearing must be filed on or be-
fore the 60th day after the date the comptroller issues a letter denying
the claim for refund. A request for a refund hearing that is not timely
submitted will not be granted. An extension of time for initiating a
refund hearing may be requested subject to the requirements of sub-
section (c) of this section.

(3) The request for a refund hearing and Statement of
Grounds must be timely submitted to the agency's Audit Processing
Section by one of the following methods:

(A) by regular (United States Postal Service or private
mail service), certified, or registered mail, or by hand-delivery, to the
following address: Texas Comptroller of Public Accounts, Audit Pro-
cessing Section, 1801 Congress Avenue, Suite 14.300, Austin, Texas
78701-1320 [HH E- 17th Street; Austin; Texas 78774-6100];

(B) by email to audit.processing@cpa.texas.gov; or
(C) by fax to (512) 463-2274.

(4) A refund hearing will not be granted if neither the orig-
inal request for a refund, nor the Statement of Grounds accompanying
a request for a refund hearing, state grounds on which a refund may be
granted.

(5) A taxpayer may not subsequently maintain a suit for
refund if a refund claim is denied and the taxpayer does not timely
request a hearing. See Tax Code, §111.104 and §112.151.

(c) Timely submission of the hearing request.
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(1) A hearing request submitted by mail is considered sub-
mitted by the date-stamp affixed by the agency mail room.

(2) A hearing request submitted by hand-delivery is con-
sidered submitted on the date received by agency staff.

(3) A hearing request that is submitted electronically is
considered submitted on a date when it is received at any time during
the 24-hour period from 12:00 a.m. (midnight) through 11:59 p.m. on
that date, and a hearing request received on a day the agency is closed
is considered filed on the next calendar day on which the agency is
open. The date of receipt shall be determined by the time and date
stamp recorded on the electronic transmission by the agency's system.

(d) Extensions of time for initiating hearing process. Requests
to extend the due date for requesting a hearing under this section may be
granted in case of emergency or extraordinary circumstances. Requests
for extension will not be routinely granted. Requests received after the
expiration of the original due date will not be considered. Requests
will be granted or denied by the General Counsel of the Hearings and
Tax Litigation Division of the agency, and must be submitted by one
of the following methods:

(1) by regular (United States Postal Service or private mail
service), certified, or registered mail, or by hand-delivery, to the fol-
lowing address: Texas Comptroller of Public Accounts, Administra-
tive Hearings Section, 1801 Congress Avenue, Suite 14.301, Austin,
Texas 78701-1320 [1700 N- Congress Ave; Suite 320; Austin; Texas
78701-1436];

(2) by email to ahs.service@cpa.texas.gov; or
(3) by fax to (512) 463-4617.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403210

Jenny Burleson

Director, Tax Policy

Comptroller of Public Accounts

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-2220

* s .
34 TAC §1.35

The Comptroller of Public Accounts proposes amendments to
§1.35, concerning motion for rehearing. The amendments im-
plement Senate Bill 903, 87th Legislature, 2021 and House Bill
2080, 87th Legislature, 2021.

Subsection (a) is amended to implement Senate Bill 903, which
enacted Tax Code, §111.106 (Tax Refund: Notice of Intent to
Bypass Hearing). Effective September 1, 2021, a taxpayer who
files a notice of intent to bypass the refund hearing, and who ei-
ther participates in a conference with a designated comptroller
employee or is excused from participation in such a conference
by the comptroller, may file suit in district court. The last sen-
tence in subsection (a), providing that a motion for rehearing is
a prerequisite for a tax refund lawsuit, is therefore an incomplete
statement of the law and is deleted.

Subsection (b) is amended to implement House Bill 2080, which
enacted Tax Code, Chapter 112, Subchapter E, (Suit After

Redetermination). New paragraph (3) references Tax Code,
§112.201(a) and states that a motion for rehearing of a redeter-
mination must identify the disputed amounts associated with the
grounds of error raised. Current paragraph (3) is renumbered
as paragraph (4) and non-substantive changes are made to
mirror the syntax of the new subsection.

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rule's applicability; and
will not positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed amended
rule would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed
amended rule would benefit the public by conforming the rule to
current statute. There would be no significant anticipated eco-
nomic cost to the public. The proposed amended rule would
have no significant fiscal impact on small businesses or rural
communities.

You may submit comments on the proposal to James D.
Arbogast, General Counsel for Hearings and Tax Litigation,
P.O. Box 13528, Austin, Texas 78711-3528, or james.ar-
bogast@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

The amendments are proposed under Tax Code, §111.002
(Comptroller's Rules, Compliance, Forfeiture), which provides
the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
the provisions of Tax Code, Title 2 (State Taxation).

This section implements Tax Code, §111.106 (Tax Refund: No-
tice of Intent to Bypass Hearing) and Tax Code, §112.201 (Suit
After Redetermination).

§1.35.  Motion for Rehearing.

(a) Definition. A motion for rehearing is a request to the comp-
troller from a party in a contested case to reconsider part or all of a
decision or order. The motion may or may not result in an additional
hearing. [A metion for rehearing is a prerequisite for a tax refund law-
suit

(b) Contents of a motion for rehearing.

(1) Government Code, §2001.146(g) provides that a mo-
tion for rehearing must identify with particularity findings of fact or
conclusions of law that are the subject of the complaint and any evi-
dentiary or legal ruling claimed to be erroneous.

(2) Government Code, §2001.146(g) further provides that
a motion for rehearing must also state the legal and factual basis for the
claimed error.

(3) Tax Code, §112.201(a) requires a motion for rehearing
of a redetermination to identify the disputed amounts associated with
the grounds of error raised.

(4) [63)] Tax Code, §111.105(d) requires [further provides
that] a motion for rehearing on a tax refund claim to [must] assert each
specific ground of error and state the amount of the refund sought.
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(c) Deadline to file a motion for rehearing. A motion for re-
hearing must be filed no later than 25 days after the comptroller's de-
cision is signed. The comptroller will state the 25-day deadline to file
a motion for rehearing on the first page of the comptroller's decision.
For contested case purposes, the comptroller will consider a motion for
rehearing timely if it is filed by the motion for rehearing deadline stated
on the comptroller's decision.

(d) Additional time to file a motion for rehearing.

(1) Motion for extension of time. A motion to extend the
time to file a motion for rehearing or reply must be filed with the Office
of Special Counsel for Tax Hearings in accordance with §1.5 of this
title (relating to Filing Documents with SOAH or the Office of Special
Counsel for Tax Hearings) no later than five days after the deadline
to file the motion or reply. Government Code, §2001.146(e) gives the
comptroller the authority to act on the motion not later than the 10th
day after the original deadline. If a motion is timely and properly filed,
the comptroller shall issue an order granting or denying the motion.
If the comptroller has not timely acted on the motion, the motion is
considered overruled.

(2) Failure to receive notice. Government Code,
§2001.142 establishes a procedure to revise the motion for rehearing
period if a party did not receive notice or acquire actual knowledge
of a signed decision before the 15th day after the date the decision
is signed. A party may file a sworn motion to revise the period for
filing a motion for rehearing. The motion must be filed with the Office
of Special Counsel for Tax Hearings in accordance with §1.5 of this
title. If the comptroller does not issue an order granting or denying
the motion by the 10th day after the motion is received, the motion is
considered granted by operation of law.

(e) Calculation of due dates. Refer to §1.4 of this title (relating
to Computation of Time) for guidance related to the calculation of due
dates.

(f) Determining the date that a document is filed. Referto §1.5
of this title for guidance related to determining the date a document is
filed.

(g) Filing information for the Office of Special Counsel for
Tax Hearings. The motions and replies described in this section must be
filed with the Office of Special Counsel for Tax Hearings, in accordance
with the requirements set out in §1.5 of this title.

(h) Requirement to serve other parties. A copy of the motion
or reply must be sent to other parties on the same date the motion or
reply is filed with the Office of Special Counsel for Tax Hearings. Refer
to §1.6 of this title (relating to Service of Documents on Parties) for
additional guidance.

(i) Reply to a motion for rehearing. A party may file a reply to
a motion for rehearing, but a reply is not required. The reply must be
filed no later than the 40th day after the date the decision is signed.

(j) Action on a motion for rehearing.

(1) The comptroller is not required to act on a motion for
rehearing. If the comptroller does not timely act to grant the motion for
rehearing, the motion for rehearing is overruled by operation of law
the 55th day after the decision was signed. If the comptroller grants
an extension to file a motion for rehearing and does not timely act to
grant the motion for rehearing, the motion for rehearing is overruled
by operation of law the 100th day after the decision was signed.

(2) If the comptroller acts on a motion for rehearing, the
comptroller will send a written order granting or denying a rehearing
to each party's designated representative for notice. An order granting a
motion for rehearing may or may not include the comptroller's decision
upon rehearing.

(k) Finality. If a motion for rehearing is overruled, whether by
order or operation of law, the comptroller's decision is final on the date
the motion is overruled.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403211

Jenny Burleson

Director, Tax Policy

Comptroller of Public Accounts

Earliest possible date of adoption: September 1, 2024
For further information, please call: (512) 475-2220
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Register. A proposed rule is withdrawn six months after the date of publication of the

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 51. EXECUTIVE
SUBCHAPTER B. AUTHORITY TO
CONTRACT

31 TAC §51.61

The Texas Parks and Wildlife Department withdraws proposed
amended 31 TAC §51.61 which appeared in the July 19, 2024,
issue of the Texas Register (49 TexReg 5331).

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403230

James Murphy

General Counsel

Texas Parks and Wildlife Department

Effective date: July 22, 2024

For further information, please call: (512) 389-4775

¢ L4 ¢
SUBCHAPTER G. NONPROFIT
ORGANIZATIONS

31 TAC §51.168

The Texas Parks and Wildlife Department withdraws proposed
amendments to 31 TAC §51.168 which appeared in the July 19,
2024, issue of the Texas Register (49 TexReg 5332).

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403232

James Murphy

General Counsel

Texas Parks and Wildlife Department

Effective date: July 22, 2024

For further information, please call: (512) 389-4775

¢ L4 ¢
SUBCHAPTER K. DISCLOSURE OF
CUSTOMER INFORMATION

31 TAC §51.301

The Texas Parks and Wildlife Department withdraws proposed
amended 31 TAC §51.301 which appeared in the July 19, 2024,
issue of the Texas Register (49 TexReg 5333).

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403234

James Murphy

General Counsel

Texas Parks and Wildlife Department

Effective date: July 22, 2024

For further information, please call: (512) 389-4775

¢ ¢ ¢

PART 21. TEXAS LOW-LEVEL
RADIOACTIVE WASTE DISPOSAL
COMPACT COMMISSION

CHAPTER 675. OPERATIONAL RULES
SUBCHAPTER B. EXPORTATION AND
IMPORTATION OF WASTE

31 TAC §675.24

Proposed amended §675.24, published in the January 12, 2024,
issue of the Texas Register (49 TexReg 123), is withdrawn. The
agency failed to adopt the proposal within six months of publica-
tion. (See Government Code, §2001.027, and 1 TAC §91.38(d).)
Published by the Office of the Secretary of State on July 18,
2024.

TRD-202403194
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in

the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 26. POLITICAL AND LEGISLATIVE
ADVERTISING
1 TAC §26.1

The Texas Ethics Commission (TEC) adopts amendments
to TEC Rules in Chapter 26. Specifically, the TEC adopts
amendments to §26.1, regarding the political advertising disclo-
sure statement required on certain political advertising. These
amendments are adopted without changes to the proposed text
as published in the April 19, 2024, issue of the Texas Register
(49 TexReg 2376). The rule will not be republished.

This proposed rule amendment narrows the exception for po-
litical advertising disclosure statements created by the existing
TEC Rule § 26.1.

Political advertising generally needs to include a political adver-
tising disclosure statement that indicates the name of the person
who paid for it, or if authorized by a candidate or committee, the
candidate or committee who authorized it. Tex. Elec. Code §
255.001. The existing TEC Rule § 26.1 was meant to clarify
that a political advertising disclosure requirement is not required
on social media posts when no person is paying to post the po-
litical advertising. Under existing TEC Rule §26.1, the political
advertising disclosure requirement is not required for most so-
cial media posts where "the person posting or re-posting" did
not make an expenditure exceeding $100 in a reporting period
for the post. 1 Tex. Admin. Code §26.1(c)(2). The existing rule
clarifies that when no payment is made in excess of $100 by the
person posting the political advertising, no disclosure statement
is required. The rule makes sense considering that the disclo-
sure identifies "the person who paid for the political advertising."
Tex. Elec. Code § 255.001(a)(2)(A). As a typical social media
post requires no payment, there is no "person who paid for" it to
be disclosed.

However, the actor in the existing rule is "the person posting or
re-posting" political advertising on social media. The existing
rule does not clearly address a situation where the person phys-
ically making the post is being paid to do so. Although the law
clearly requires the identification of the person who paid to pub-
lish, distribute, or broadcast political advertising containing ex-
press advocacy, it is unclear, under the existing rule, whether
a political advertising disclosure statement is required when the
person making the post is paid to do so.

The adopted amendment makes clear, consistent with Section
255.001, that a political advertising disclosure statement is re-
quired when a person is paid to post political advertising on the
Internet. See Tex. Elec. Code §§ 255.001 (requiring the disclo-

sure of the name of the person who paid for political advertising
appearing on the Internet); 251.001(16) (defining political adver-
tising).

The TEC fully considered all written and oral comments on the
proposed rule amendment. The following people furnished writ-
ten comments in support of the proposed amendment: Chris
Tomlinson, William Cohen, and Steve Snyder.

The following people submitted comments in opposition to the
rule amendment: Pam Pardo and David Keating, president of
the Institute for Free Speech. Ms. Pardo expressed concern
that the amended rule would infringe on citizens' First Amend-
ment rights and lead to selective enforcement. Both Ms. Pardo
and Mr. Keating expressed concern that the term "in return for
consideration" used in the rule amendment is too broad. The
TEC believes the concerns to be unfounded.

First, the rule amendment simply harmonizes TEC Rule 26.1
with the statutory requirements of Section 255.001. Regardless
of personal policy preferences, the TEC is obligated to ensure
a rule is not in direct conflict with statute. The disclosure re-
quired by statute is also constitutional. See, e.g., Citizens United
v. FEC, 558 U.S. 310, 369-72 (2010). The scope of the statu-
tory disclosure requirement is narrow, applying to only paid po-
litical advertising containing express advocacy. Tex. Elec. Code
§ 255.001(a). The disclosure requirement, which imposes no
limit to speech, is consistent with the First Amendment. Citizens
United, 558 U.S. at 369-72.

In terms of enforcement, TEC may only accept jurisdiction over
a sworn complaint alleging facts that would constitute a violation
of law. Mere speculation that a social media post was made
in return for consideration would be insufficient for the TEC to
accept jurisdiction of a sworn complaint.

Finally, the term "in return for consideration" is not vague or
overly board. The amended rule imports the term from the defini-
tion of political advertising. Tex. Elec. Code § 251.001(16) (Po-
litical advertising includes certain communications that "in return
for consideration, [are] published in a newspaper, magazine, or
other periodical or is broadcast by radio of television."). In doing
so, it imports the decades-long understanding of what commu-
nications appear in a newspaper, radio, or television "in return
for consideration" and therefore require a disclosure statement.
For example, it is understood that express electoral advocacy
the newspaper person is paid to carry (what are commonly re-
ferred to as advertisements) require a disclosure statement, but
the newspaper's own news articles or editorials do not. Similarly,
a specific message a person is paid to post on social media is
done so in return for consideration. A person's own speech is
not.

Andrew Cates also submitted written and oral comments. He
was generally supportive of the amendment but believed it did
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not go far enough to impose liability on the person making the
payment for the political advertising. Mr. Cates' comment sug-
gested the TEC should focus on the person making the payment
rather than the person receiving the payment to post the adver-
tisement. Whether and under what contexts the law imposes
liability on the person who pays for political advertising that does
not contain a required disclosure statement is a question that is
not necessary to answer with this rule amendment.

This rule amendment makes clear that paid social media posts
are not exempt from the disclosure requirement. Establishing
that the disclosure is required is the first step. Whether the payor
is liable if the person who he pays to post political advertising
does not include the disclosure is a next-level question and is not
necessary to be addressed in this rule. First, the law attaches
liability to a person who "knowingly cause[s] to be published,
distributed, or broadcast political advertising containing express
advocacy." Id. § 255.001(a). Whether the person who pays for
others to post political advertising without a disclosure statement
knowingly caused it to be published is a fact-intensive inquiry
that can be answered through adjudication. If further clarity is
required it can be the subject of a future rulemaking.

The amended rule is adopted under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code.

The adopted amended rule affects Title 15 of the Election Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 19, 2024.

TRD-202403204

James Tinley

General Counsel

Texas Ethics Commission

Effective date: August 8, 2024

Proposal publication date: April 19, 2024

For further information, please call: (512) 463-5800
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PART 7. STATE OFFICE OF
ADMINISTRATIVE HEARINGS

CHAPTER 159. RULES OF PROCEDURE FOR
ADMINISTRATIVE LICENSE SUSPENSION
HEARINGS

The State Office of Administrative Hearings (SOAH) adopts
amendments and new rules in the following sections of Texas
Administrative Code, Title 1, Part 7, Chapter 159, Rules of
Procedure for Administrative License Suspension Hearings:

Subchapter A, General, §159.1, Scope; §159.3, Definitions; and
§159.7, Other SOAH Rules of Procedure.

Subchapter B, Representation, which is retitled as Case Ad-
ministration; §159.51, Withdrawal of Counsel, which is replaced
with a new §159.51 concerning Jurisdiction; adopting a new
§159.53 concerning Filing Documents; adopting a new §159.55
concerning Service of Documents on Parties; adopting a new
§159.57 concerning Representation of the Parties; adopting
a new §159.59 concerning Withdrawal and Substitution of

Counsel; and adopting a new §159.61 concerning Electronic
Case Records Access.

Subchapter C, Witnesses and Subpoenas, §159.101, Subpoe-
nas Generally; §159.103, Issuance and Service of Subpoenas;
and adopting a new §159.104, concerning Witness Fees.

Subchapter D, Discovery, §159.151 Prehearing Discovery.

Subchapter E, Hearing and Prehearing, §159.201, Sched-
uling and Notice of Hearing; §159.203, Waiver or Dismissal
of Hearing; §159.207, Continuances; §159.209, Participation
by Telephone or Videoconference; adopting a new §159.210
concerning Hearing on Written Submission; §159.211 Hearings;
and §159.213 Failure to Attend Hearing and Default.

Subchapter F, Disposition of Case, §159.253, Decision of the
Judge; adopting a new §159.254 concerning Correction of Final
Decision; §159.255 Appeal of Judge's Decision; and adopting a
new §159.257 concerning Disposition of Criminal Charges and
Expunction of Records.

Some of the new rules are adopted with changes to the pro-
posed text as published in the May 24, 2024, issue of the
Texas Register (49 TexReg 3647) and they will be republished.
The rules adopted with changes are §§159.3, 159.51, 159.53,
159.55, 159.61, 159.103, and 159.207.

Some of the new rules are adopted without changes to the pro-
posed text as published in the May 24, 2024, issue of the Texas
Register (49 TexReg 3647) and they will not be republished.
The rules adopted without changes are §§159.1, 159.7, 159.57,
159.59, 159.101, 159.104, 159.151, 159.201, 159.203, 159.209,
159.210, 159.211, 159.213, 159.253, 159.254, 159.255, and
159.257.

Basis for Rule Adoption

The adopted rule amendments will update and modify the pro-
cedural rules for administrative driver's license revocation (ALR)
hearings at SOAH by promoting best practices in the handling
of ALR cases. The amendments are adopted as part of a con-
tinuing effort to align administrative practice before SOAH with
modern legal practices and standards utilized by the Texas judi-
ciary.

The proposed rule amendments relate to the transfer of respon-
sibility for the scheduling of ALR hearings from DPS to SOAH,;
SOAH's implementation of a modern automated case manage-
ment system that relies on an all-electronic administrative case
record; SOAH's adoption of the Texas judiciary's eFile Texas
platform for electronic filing and service; the online availability
of ALR case records through the Texas judiciary's re:SearchTX
platform; and the predominant use of videoconference technol-
ogy as an efficient and effective means for conducting ALR hear-
ings. Other amendments will conform the rules to standing or-
ders of the Chief Administrative Law Judge and clarify SOAH's
current case-handling practices. The adopted amendments are
substantially similar to practices already in use.

As finally adopted, the following changes to the rules were made
based on public comment.

§159.3, Paragraphs (12), (13), and (14), §159.53, Subsections
(b)(1) and (c)(1), and §159.61, Subsection (a) were modified to
update references to the use of electronic filing systems "certi-
fied by the Office of Court Administration" with references to the
use of electronic filing systems "approved by the Texas Supreme
Court." This change updates the new rule for consistency with re-
cent amendments to the Texas Rules of Civil Procedure ordered
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by the Texas Supreme Court in Misc. Docket No. 24-9030 on
May 28, 2024.

§159.103, Subsection (c) concerning the method of serving sub-
poenas was modified to specifically enumerate the acceptable
forms of service that may be used to deliver a subpoena to a
witness. The modified rule includes clarification that a subpoena
may be electronically transmitted to the last known electronic ad-
dress of the witness if the witness provides acknowledgment of
receipt. The modified rule also specifies what constitutes proof
of service depending on the method of service used. Changes
to this section are intended to promote greater consistency in
ALJ rulings on questions about the service of subpoenas and will
provide case participants with an electronic option to reduce the
burden and expense of serving a subpoena in an ALR proceed-
ing. The modified rule is consistent with other technology-related
enhancements to SOAH's rules of procedure.

Summary of Comments and Agency Responses.

The public comment period began May 24, 2024, and ended
June 24, 2024. SOAH received written comments on the pro-
posed rules from SOAH's Chief Clerk and an attorney who reg-
ularly appears in ALR cases at SOAH. Each of the comments
raised concerns or provided recommendations about specific
sections of the rules and are addressed as follows:

Comment: One commenter suggested that §159.101(a)(3) (re-
quiring the party issuing a subpoena to take reasonable steps to
avoid imposing undue burden or expense on the person served)
should be amended to mutually avoid any undue burden or ex-
pense on the person serving the subpoena. In support of this
recommendation, the commenter explained how service of sub-
poenas by email, with acknowledgement of receipt, could pro-
vide an effective method of ensuring delivery of service in a way
that promotes fairness and reduces the burden and expense to
the person serving a subpoena.

Response: This comment is outside the scope of the current
rulemaking, as §159.101(a) was not proposed for amendment.
Moreover, the language of the current §159.101(a)(3) closely
tracks the language of Rule 176.7 of the Texas Rules of Civil
Procedure, the purpose of which is limited to avoiding undue
burden and expense on the person served. The commenter's
suggestions regarding the service of subpoenas by email will be
addressed in the adopted amendments to §159.103.

Comment: One commenter stated that while both the current
and the proposed §159.103 require a subpoena to be served
by delivering a copy to the witness, the manner of delivery is
not defined. Because the acceptable forms for service are not
clearly defined, there is some inconsistency among ALJs when
ruling on objections to the service of subpoenas, particularly with
respect to service by email. The commenter proposed consider-
ation of a rule that provides more guidance on what classifies as
acceptable forms of service. The commenter cited article 24.04
of the Texas Code of Criminal Procedure as an example, and
suggested that the incorporation of a rule allowing electronic ser-
vice with acknowledgement of receipt would be consistent with
the other technology related amendments to SOAH's rules.

The commenter also expressed specific concerns about the pro-
posed §159.103(c)(2). Subsection (c)(2) relates to the service
of subpoenas when a witness is a peace officer. The proposed
rule would have required peace officers to be served through
their law enforcement agency as the primary method of service,
rather than as accepted form of alternative service. The com-
menter expressed concern about a general lack of established

local law enforcement policies addressing the alternative service
of ALR subpoenas, and how some law enforcement agencies
actively discourage the service of ALR subpoenas to their peace
officers. The commenter expressed concern that the proposed
rule could make the service of ALR subpoenas to peace officers
more difficult.

Response: SOAH generally agrees with each of these com-
ments to §159.103. To better clarify the acceptable forms of
serving an ALR subpoena, SOAH has modified §159.103(c)
for adoption to describe several acceptable methods of service
with particularity. The modified rule will also expressly allow
electronic service of a subpoena (e.g., by email) if accompanied
by an acknowledgement of receipt. SOAH also recognizes how
the preferences and practices of law enforcement regarding
the service of subpoenas to peace officers may vary widely on
a statewide basis. As a result, the rule is modified to retain
SOAH's current practice of allowing peace officers to be sub-
poenaed through their employing law enforcement agency as
an acceptable form of alternative service, rather than as the
primary method of service. Finally, §159.103(d) concerning the
return of service is modified to specify the type of information
required to show proof of delivery depending on which of the
approved methods of service in §159.103(c) is used.

Comment: Citing the Texas Supreme Court's ruling in Misc.
Docket No. 24-9030, one commenter commented that the
Supreme Court recently changed all reference in court rules to a
"service provider certified by the Office of Court Administration"
to "system approved by the Supreme Court." The commenter
recommended that SOAH make corresponding updates to the
ALR rules for consistency.

Response: SOAH agrees, and has adopted modifications to
§159.3, Subsections (12), (13), and (14), §159.53, Subsections
(b)(1) and (c)(1), and §159.61, Subsection (a) to incorporate ref-
erences to the use of electronic filing systems "approved by the
Texas Supreme Court."

In addition, the following non-substantive corrections are made
to the rules as finally adopted:

§159.3(8) defining "Defense Counsel" is corrected to refer to 1
Texas Administrative Code §155.201(c) to describe the approval
process required for non-resident attorneys, not §159.57(d).

§159.3(15)(C) defining a digital signature should refer to a
"signer's" identity (singular possessive).

§159.51(relating to Jurisdiction): Subsection (d)(2) is amended
to correctly reference §159.213(f) referring to the process for va-
cating a default, not §159.213(g).

§159.207 (relating Continuances): Subsection (c)(3) referring to
the requirements for a certificate of service and a certificate of
conference under §159.205 of this title should correctly describe
§159.205 as "relating to General Request for Relief" instead of
"relating to Service of Documents on Parties."

SUBCHAPTER A. GENERAL
1 TAC §§159.1, 159.3, 159.7

Statutory Authority. The rule amendments are adopted under:
(i) Texas Government Code § 2003.050, which provides that
the Chief Administrative Law Judge shall adopt rules that gov-
ern procedures that relate to hearings conducted by SOAH; (ii)
Texas Transportation Code §524.002 and §724.003, which pro-
vide that SOAH shall adopt rules to administer those chapters;
and (iii) Texas Government Code § 2003.055, which provides
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that the Chief Administrative Law Judge shall develop and im-
plement the effective use of technological solutions to improve
the agency's ability to perform its functions.

Cross Reference to Statute. The adopted rule amendments af-
fect Chapters 2001 and 2003 of the Texas Government Code,
article 55 of the Texas Code of Criminal Procedure, and Chap-
ters 522, 524, and 724 of the Texas Transportation Code.

§159.3.  Definitions.
In this chapter, the following terms have the meaning indicated:
(1) Adult--An individual twenty-one years of age or older.

(2) ALR proceeding--A civil administrative proceeding
under Texas Transportation Code, Chapters 522, 524 and/or 724 and
this chapter relating to a driver's license disqualification, suspension,
or denial resulting from an arrest for an offense relating to the oper-
ation of a motor vehicle or watercraft while intoxicated or under the
influence of alcohol or controlled substances.

(3) Alcohol concentration--Defined in Texas Penal Code
§49.01.

(4) Alcohol-related or drug-related enforcement contact--
Defined in Texas Transportation Code §524.001.

(5) Certified breath test technical supervisor--A person
who has been certified by DPS to maintain and direct the operation of
a breath test instrument used to analyze breath specimens of persons
suspected of driving while intoxicated.

(6) Contested case--A proceeding brought under Texas
Transportation Code, Chapter 522, Subchapter I; Chapter 524, Sub-
chapter D; or Chapter 724, Subchapter D.

(7) Defendant--One who holds a license as defined in Texas
Transportation Code, Chapter 521, or an unlicensed driver, whose legal
rights, duties, statutory entitlement, or privileges may be affected by
the outcome of a contested case under this chapter.

(8) Defense counsel--An attorney who is authorized to par-
ticipate in an ALR proceeding as a current, former, or prospective rep-
resentative of a Defendant. Defense counsel does not include a non-at-
torney representative or an attorney who is not authorized to practice
law in Texas and has not obtained permission to appear pursuant to 1
Texas Administrative Code §155.201(c).

(9) Denial--The non-issuance of a license or permit, and
loss of the privilege to obtain a license or permit.

(10) DPS or the Department--The Texas Department of
Public Safety.

(11) Driver--A person who drives or is in actual physical
control of a motor vehicle.

(12) Efile Texas or eFile Texas--An electronic filing service
provider approved by the Texas Supreme Court for use in electronically
filing and serving documents in cases at SOAH and in judicial courts of
record, available at http://www.efiletexas.gov. In these rules, the terms
"eFile Texas," "electronic filing service provider," and "electronic filing
manager" may be used interchangeably, although they may be assigned
more specific meaning as appropriate in a given context.

(13)  Electronic filing or filed electronically--The electronic
transmission of documents filed in an ALR proceeding by uploading
the documents to the case docket using eFile Texas or another elec-
tronic filing service provider approved by the Texas Supreme Court.
In these rules, the term "electronic filing" may also include the sub-
mission of digital audio and video evidence in the manner specified

on SOAH's website, but does not include the submission of filings by
email, facsimile transmission, or unapproved file sharing platforms.

(14) Electronic Filing Service Provider or Electronic Fil-
ing Manager--An online web portal service offered by an indepen-
dent third-party provider and approved by the Texas Supreme Court
for use in electronically filing documents at SOAH and judicial courts
of record, and that acts as the intermediary between the filer and eFile-
Texas.

(15) Electronic signature or signed electronically--An elec-
tronic version of a person's signature that is the legal equivalent of the
person's handwritten signature. Electronic signature formats include:

(A) an "/s/" and the person's name typed in the space
where the signature would otherwise appear;

(B) an electronic graphical image or scanned image of
the signature; or

(C) a "digital signature" based on accepted public key
infrastructure technology that guarantees the signer's identity and data
integrity.

(16) Electronic service or served electronically--The elec-
tronic transmission and delivery of documents to a party or a party's
authorized representative by means of an electronic filing service
provider.

(17) Filed--The receipt and acceptance for filing by the
SOAH Chief Clerk's office.

(18) Final decision--The decision issued by a judge who
hears the contested case or another judge who reviewed the record in
its entirety and who is authorized under appropriate law to issue final
decisions in an ALR case.

(19) Intoxicated--Defined in Texas Penal Code §49.01(2).
(20) Minor--An individual under twenty-one years of age.

(21) Operate--To drive or be in actual physical control of a
motor vehicle.

(22) Peace officer--A person elected, employed, or ap-
pointed as a peace officer under Texas Criminal Procedure Code §2.12
or other law. A peace officer may also be referred to as an arresting
officer.

(23) Public place--Defined in Texas Penal Code §1.07,
Chapter 1, and Texas Transportation Code §524.001, Chapter 524.

(24) Research Texas or re:SearchTX--An online repository
of court case records in Texas, including records filed in ALR proceed-
ings at SOAH, available at http://research.txcourts.gov.

(25) Test--The taking of blood or breath specimens as set
out in Texas Transportation Code, Chapters 522, 524 and 724.

(26) Videoconference--Technology that provides for a con-
ference of individuals in different locations, connected by electronic
means through audio and video signals transmitted over the Internet,
where all participants have an opportunity to communicate and partic-
ipate in the conference.

(27) The following terms are defined in 1 Texas Admin-
istrative Code §155.5 (relating to Definitions): Administrative Law
Judge or judge; APA; authorized representative; business day; con-
fidential information; Chief Judge; discovery; evidence; exhibits; ex
parte communication; party; person; personal identifying information;
TRCP; and SOAH.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 15, 2024.

TRD-202403109

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 4, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 936-6624

¢ ¢ ¢

SUBCHAPTER B. CASE ADMINISTRATION
1 TAC §§159.51, 159.53, 159.55, 159.57, 159.59, 159.61

Statutory Authority. The rule amendments are adopted under:
(i) Texas Government Code § 2003.050, which provides that
the Chief Administrative Law Judge shall adopt rules that gov-
ern procedures that relate to hearings conducted by SOAH; (ii)
Texas Transportation Code §524.002 and §724.003, which pro-
vide that SOAH shall adopt rules to administer those chapters;
and (iii) Texas Government Code § 2003.055, which provides
that the Chief Administrative Law Judge shall develop and im-
plement the effective use of technological solutions to improve
the agency's ability to perform its functions.

Cross Reference to Statute. The sdopted rule amendments af-
fect Chapters 2001 and 2003 of the Texas Government Code,
and Chapters 522, 524, and 724 of the Texas Transportation
Code.

$159.51.  Jurisdiction.

(a) Acquisition of jurisdiction. SOAH acquires jurisdiction
over a case involving a particular hearing request on the date when suf-
ficient information required by SOAH for the scheduling of an ALR
proceeding is electronically transmitted by DPS to the SOAH Chief
Clerk's Office.

(b) Effect ofacquisition of jurisdiction by SOAH. Once SOAH
acquires jurisdiction, SOAH shall promptly schedule the hearing in ac-
cordance with §159.201 of this title (relating to Scheduling and Notice
of Hearing), and DPS and the defendant may initiate discovery or move
for appropriate relief.

(c) Commencement of time periods. A period of time estab-
lished by these rules shall not begin to run until the hearing is initially
scheduled by SOAH.

(d) Cessation of Jurisdiction. SOAH jurisdiction over a case
involving a particular hearing request ends upon the date the SOAH
judge issues a final decision or order of dismissal, and if applicable,
the deadline for any post-judgement motions has passed. Thereafter,
jurisdiction may only be extended by order of the judge to:

(1) reinstate a case as provided by §159.203(c) of this title
(relating to Involuntary Dismissal);

(2) wvacate a default as provided by §159.213(f) of this title
(relating to Failure to Attend Hearing and Default); or

(3) correct a decision as provided by §159.254 of this title
(relating to Correction of Final Decision).

(e) Afterthe cessation of jurisdiction, SOAH has concluded its
involvement in the matter and has no continuing jurisdiction, including

that SOAH has no authority to enforce or correct the Department's ad-
ministration of a suspension, revocation, or reinstatement of a driver's
license.

$159.53.  Filing Documents.

(a) All notices, pleadings, motions, exhibits, and other doc-
uments for ALR proceedings must be filed in the manner specified
by this section and in compliance with 1 Texas Administrative Code
§§155.101-.103.

(b) Methods of Filing.

(1) Electronic Filing. Defense counsel and the Department
shall electronically file all notices, pleadings, motions, exhibits, and
other documents for an ALR proceeding at SOAH by use of eFile Texas
or another electronic filing service provider approved by the Texas
Supreme Court. Parties not represented by an attorney are strongly en-
couraged to electronically file documents but may use alternative meth-
ods of filing described in paragraph (2) of this subsection.

(A) Party Information. As soon as practicable after the
initial docketing of an ALR proceeding at SOAH, each party or attor-
ney of record shall ensure that the electronic filing manager contains
complete and accurate party contact information known to the parties
at the time, including the entry and verification of the mailing address,
phone number, and email address of each party.

(B) Designation of Lead Counsel. If the party will be
represented by an attorney, the lead counsel who is primarily responsi-
ble for the representation shall ensure that the information entered into
the electronic filing manager includes the designation of lead counsel
and lead counsel's state bar identification number.

(C) Service Contact Information. Each party, or lead
counsel if the party will be represented by an attorney, shall ensure that
the electronic filing manager contains complete and accurate service
contact information known to the parties at the time of filing, including
the entry and verification of the email address of each party or attorney
who is required to be served.

(i) The service contact information maintained in
the electronic filing manager must be sufficient to allow SOAH and
the parties to electronically serve documents through eFile Texas.

(it) SOAH may rely on the service contact informa-
tion on file in eFile Texas for electronic delivery of orders, decisions,
and other case-related communications from SOAH. SOAH is not re-
quired to deliver copies of orders, decisions, or other case related com-
munications to persons who are not identified as a party, lead counsel,
or service contact for the case within eFile Texas.

(iii)  Failure to enter and verify service contact infor-
mation within eFile Texas may result in a failure to comply with legal
requirements for service of process.

(D) Document Titles and Use of Proper Filing Codes.
All documents submitted for electronic filing must be properly titled
or described in the electronic filing manager in a manner that permits
SOAH and the parties to reasonably ascertain its contents, including
through use of the correct filing code for the type of document.

(2) Filing by Self-represented Parties. Defendants with-
out an attorney are strongly encouraged, but not required, to file elec-
tronically in the manner described in paragraph (1) of this subsec-
tion. Self-represented parties may use approved alternative methods
of email, facsimile transmission, mail, or hand-delivery in the manner
specified on SOAH's website.
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(3) Alternative Filing Methods. For good cause, a judge
may permit a party to file documents in paper or another acceptable
form in a particular case.

(¢) Requirements for All Filers.

(1) Address of Record Required. The defendant, the De-
partment, and lead counsel for each party shall provide and maintain a
current mailing address and email address on file with SOAH during
the pendency of the proceeding. SOAH and the parties may maintain
the parties' address information on file as part of the electronic record
in eFile Texas.

(2) Pleadings and Motions. All pleadings, motions, or ap-
plications to the judge for an order, whether in the form of a motion,
plea, or other form of request, must be filed with the SOAH Chief
Clerk's Office in writing and signed by the party, unless presented orally
during a hearing.

(3) Separate Submissions Required. Different document
types cannot be combined into a single submission for filing. A party
may not combine motions requesting different types of relief or action
into a single filing but must submit each motion separately. If the docu-
ment submitted for filing is an exhibit, it must be properly identified as
an exhibit and submitted separately from motions, pleadings, or other
filings, unless the exhibit is attached as a necessary supporting docu-
ment to a pleading.

(4) Confidential Filing Required. To avoid the public dis-
closure or redaction of confidential information or personal identifying
information necessary for the resolution of an ALR proceeding, all doc-
uments submitted for filing shall be designated as "confidential" at the
time of submission. Failure to correctly submit documents as "confi-
dential" may result in the record being publicly-accessible through the
re:SearchTX court records portal.

(5) Exhibit Submission.

(A) Prefiling Required. All exhibits shall be prefiled at
least two days before the hearing to avoid unnecessary surprise or delay.
The judge, in his or her discretion, may grant or deny the presentation
and admission of exhibits that were not timely prefiled in accordance
with this section.

(B) Organization of Exhibits. Exhibits should be
numbered sequentially, and multipage documents shall be paginated
or Bates stamped. If multiple exhibits are combined into a single
document for submission, then the document must be bookmarked to
allow the judge and parties to locate each exhibit within the record.

(C) DPS Notice of Hearing. The Department must file
a copy of the notice of hearing and any amended or corrected notices
of hearing.

(D) Audio and Video Evidence. Evidentiary exhibits in
the form of audio or video recordings shall be filed electronically in
the manner specified on SOAH's website. Audiovisual evidence may
only be submitted in a common, non-proprietary file format (e.g., MP4,
WMYV, AVI, MPEG) that can be reviewed by the judge and presented
at the hearing without the need for special equipment or software.

(E) Supplemental Exhibits. Any exhibits admitted at
a hearing that were not prefiled as required by this section, shall be
filed electronically by the party who offered the exhibit by no later than
the next business day after the conclusion of the hearing. The parties
may only supplement the record with exhibits that were offered and
admitted as evidence, or for which an offer of proof was presented at
the hearing.

$159.55.  Service of Documents on Parties.

(a) Service Required. On the same date a document is filed at
SOAH, a copy shall also be sent to each party or the party's lead counsel
if the party is represented by an attorney. Documents shall be served
in the manner specified by this section and in compliance with 1 Texas
Administrative Code §155.105.

(b) Service Contact Information. It is the responsibility of
DPS and defense counsel, if the defendant is represented by counsel,
to ensure that complete and accurate service contact information is en-
tered in the electronic filing manager for each party or attorney who is
required to be served. SOAH or the Department may assist an unrep-
resented defendant with entering the defendant's service contact infor-
mation into eFile Texas.

(c) Method of Service.

(1) Electronic Service. A document filed electronically at
SOAH must be served electronically through the use of eFile Texas
or another electronic filing service provider approved by the Texas
Supreme Court if the email address of the party or attorney to be served
is on file with the record of the case. If the email address of the party
to be served is not on file with the electronic filing manager, the doc-
ument may be served on that party or attorney under paragraph (2) of
this subsection.

(2) Alternative Service. If the email address of the party to
be served is on not file with the record of the case, then the document
may be served in person, by mail, by commercial delivery service, by
fax, or by such other manner as directed by the judge. Self-represented
parties may use approved alternative methods of email, facsimile trans-
mission, mail, or hand-delivery to serve documents to the Department.

(3) Service of Audio and Video Exhibits. The requirement
to serve audio and video exhibits to the other party may be satisfied if
the audio or video recordings are filed electronically at SOAH in the
manner specified under §159.53 (relating to Filing Documents), and
an electronic copy or online access to such exhibits is provided to the
party or attorney to be served.

(d) Certificate of Service. A person filing a document shall in-
clude a certificate of service that certifies compliance with this section
and 1 Texas Administrative Code §155.105. A certificate of service
shall be sufficient if it substantially complies with the following exam-
ple: "Certificate of Service: I certify that on {date} , a true and correct
copy of this {name of document} has been sent to {name of opposing
party or authorized representative for the opposing party} by {specify
method of delivery, e.g., electronic filing, regular mail, hand-delivery,
fax, certified mail.} {Signature}"

(e) Proof of Service. Proof of service may be established by
evidence that the document required to be served was electronically
served to the party, or if party has legal representation, to party's coun-
sel, at email address of record on file in the electronic filing manager.
Alternatively, proof of service may be established by evidence that the
document was served in accordance with subparagraph (c)(2) of this
subsection to the last known address, as reflected on defendant's notice
of suspension, request for hearing, driving record or similar documen-
tation.

(f) Delivery of SOAH Orders. All orders issued by the SOAH
judge are considered received by the party upon SOAH's electronic
transmission of the order to eFile Texas, if the recipient's email address
is on file as part of the electronic record in eFile Texas.

§159.61.

(a) Electronic Document Repository. The case records for
ALR proceedings at SOAH are available online through re:SearchTX,
an electronic court records system approved by the Texas Supreme

Electronic Case Records Access.
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Court. This system serves as an official repository for SOAH case
records.

(b) Accuracy and Completeness of Records. The electronic
records available through re:SearchTX are automatically updated with
the filing or issuance of any new documents in the ALR proceeding
through eFile Texas. Case records available through re:SearchTX may
be relied upon in the same manner as an original or certified copy. The
repository includes file stamped copies of all current case records, but
does not necessarily include:

(1) The electronic recording of the hearing;

(2) Evidentiary exhibits in the form of audio or video
recordings; and

(3) The written transcript of the hearing, if any.

(c) Access to Records. Users of re:SearchTX must establish
an eFile Texas account or a re:SearchTX account. Access to ALR
case records is determined by the security role assigned to the indi-
vidual within eFile Texas for the particular case. To access ALR case
records at SOAH through re:SearchTX, users must be properly desig-
nated within the eFile Texas system as one of the following:

(1) A defendant who has used eFile Texas to file at least
one document in the case and is listed as a party to the case;

(2) Lead counsel for the case, with a Texas state bar number
that is electronically linked with the case in eFile Texas; or

(3) A member of lead counsel's eFile Texas firm profile,
where lead counsel's Texas state bar number is electronically linked
with the case in eFile Texas.

(d) Attorney use of re:SearchTX. Attorneys shall establish ac-
cess to re:SearchTX, and are expected to obtain and maintain a suffi-
cient level of technical competency to monitor case activity and obtain
their own case records through the use of eFileTexas and re:SearchTX
for the ALR cases in which they are authorized to appear.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 15, 2024.

TRD-202403110

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 4, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 936-6624

¢ ¢ ¢

SUBCHAPTER C. WITNESSESSES AND
SUBPOENAS
1 TAC §§159.101, 159.103, 159.104

Statutory Authority. The rule amendments are adopted under:
(i) Texas Government Code § 2003.050, which provides that
the Chief Administrative Law Judge shall adopt rules that gov-
ern procedures that relate to hearings conducted by SOAH; (ii)
Texas Transportation Code §524.002 and §724.003, which pro-
vide that SOAH shall adopt rules to administer those chapters;
and (iii) Texas Government Code § 2003.055, which provides

that the Chief Administrative Law Judge shall develop and im-
plement the effective use of technological solutions to improve
the agency's ability to perform its functions.

Cross Reference to Statute. The adopted rule amendments af-
fect Chapters 2001 and 2003 of the Texas Government Code,
and Chapters 522, 524, and 724 of the Texas Transportation
Code.

$159.103.  Issuance and Service of Subpoenas.

(a) A party that issues or is granted a subpoena duces tecum
shall be responsible for having the subpoena served, and may be re-
quired to advance the reasonable costs of reproducing any documents
or tangible things requested.

(b) A subpoena must be served at least five days before the
hearing, and must include a copy of the notice of hearing or other in-
formation that is sufficient to notify the witness of how to appear, in-
cluding instructions and information for joining a videoconference or
telephone conference call if applicable.

(c) Method of Service. A subpoena must be served by deliv-
ering a copy to the witness. The subpoena may be served at any place
within the State of Texas by any sheriff or constable of the State of
Texas, or any person who is not a party to the case and is 18 years of
age or older. A subpoena is served by:

(1) hand-delivering a copy of the subpoena to the witness
in-person;

(2) electronically transmitting a copy of the subpoena to the
last known electronic address of the witness, with acknowledgment of
receipt; or

(3) mailing a copy of the subpoena by certified mail with
return receipt requested, or delivering a copy of the subpoena by ex-
press delivery service with signature required, to the last known address
of the witness unless:

(A) the applicant for the subpoena requests in writing
that the subpoena not be served by certified mail or express delivery;
or

(B) there is insufficient time to ensure delivery of the
subpoena to the witness five days before the hearing for which the wit-
ness is being subpoenaed.

(4) Ifthe witness is a party and is represented by an attorney
of record in the proceeding, then the subpoena may be served to the
witness's attorney by a method described in this section.

(5) Ifthe witness is a peace officer, then the subpoena may
be served by an accepted method of alternative service established by
a peace officer's law enforcement agency.

(d) After a subpoena is served upon a witness, the subpoena
and the return of service of the subpoena must be filed at SOAH at
least three days prior to the hearing. The return must show:

(1) the date, time, and manner of service, if served by hand
delivery;

(2) the acknowledgment of receipt, if served by email;
(3) the return receipt if served by certified mail;

(4) the signed proof of delivery, if served by express deliv-
ery service; or

(5) other confirmation as appropriate, if served to a party's
attorney or a peace officer's law enforcement agency.
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(e) A subpoenaed witness whose assigned work location or
residence is more than 150 miles from the designated hearing location
is entitled to appear by telephone or videoconference.

(f) A party seeking the admission of subpoenaed documents or
audiovisual evidence at the hearing must prefile the exhibits in advance
of the hearing in the manner specified by §159.53 of this chapter.

(g) Service upon opposing party.

(1) A party that issues a subpoena must serve the opposing
party with a copy of the subpoena on the same date it is issued.

(2) A party that requests a subpoena from a SOAH judge
must serve the opposing party with a copy of the request at the time it
is filed with SOAH.

(3) When a subpoena has been served, and not less than
three days prior to the hearing, a party that has served a subpoena must
provide the opposing party with a copy of the return of service.

(4) If a party fails to serve a copy of a subpoena or a sub-
poena return on the opposing party, the subpoena may be rendered un-
enforceable by the judge.

(h) Continuing effect. A properly issued subpoena remains in
effect until the judge releases the witness or grants a motion to quash
or for protective order. If a hearing is rescheduled and a subpoena is
extended, and unless the judge specifically directs otherwise, the party
that requested the continuance shall promptly notify any subpoenaed
witnesses of the new hearing date and serve a copy of the notice on the
opposing party.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 15, 2024.

TRD-202403111

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 4, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 936-6624

¢ ¢ ¢

SUBCHAPTER D. DISCOVERY
1 TAC §159.151

Statutory Authority. The rule amendments are adopted under:
(i) Texas Government Code § 2003.050, which provides that
the Chief Administrative Law Judge shall adopt rules that gov-
ern procedures that relate to hearings conducted by SOAH; (ii)
Texas Transportation Code §524.002 and §724.003, which pro-
vide that SOAH shall adopt rules to administer those chapters;
and (iii) Texas Government Code § 2003.055, which provides
that the Chief Administrative Law Judge shall develop and im-
plement the effective use of technological solutions to improve
the agency's ability to perform its functions.

Cross Reference to Statute. The adopted rule amendments af-
fect Chapters 2001 and 2003 of the Texas Government Code,
and Chapters 522, 524, and 724 of the Texas Transportation
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 15, 2024.

TRD-202403112

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 4, 2024

Proposal publication date: March 24, 2024

For further information, please call: (512) 936-6624

¢ ¢ ¢

SUBCHAPTER E. HEARING AND
PREHEARING

1 TAC §§159.201, 159.203, 159.207, 159.209 - 159.211,
159.213

Statutory Authority. The rule amendments are adopted under:
(i) Texas Government Code § 2003.050, which provides that
the Chief Administrative Law Judge shall adopt rules that gov-
ern procedures that relate to hearings conducted by SOAH; (ii)
Texas Transportation Code §524.002 and §724.003, which pro-
vide that SOAH shall adopt rules to administer those chapters;
and (iii) Texas Government Code § 2003.055, which provides
that the Chief Administrative Law Judge shall develop and im-
plement the effective use of technological solutions to improve
the agency's ability to perform its functions.

Cross Reference to Statute. The adopted rule amendments af-
fect Chapters 2001 and 2003 of the Texas Government Code,
and Chapters 522, 524, and 724 of the Texas Transportation
Code.

$159.207. Continuances.

(a) Arequest for continuance will be considered in accordance
with the provisions of Texas Transportation Code § 524.032(b) and
(c) (relating to rescheduling a hearing upon a defendant's request), §
524.039 (relating to appearance of technicians), and Texas Transporta-
tion Code § 724.041(g).

(b) A judge may grant a continuance if the motion is supported
by good cause, consent of the parties, or operation of law.

(c) With the exception of a hearing that is rescheduled in ac-
cordance with Texas Transportation Code § 524.032(b), the granting
of continuances shall be in the sound discretion of the judge, provided,
however, that the judge shall expedite the hearings whenever possible.
A party requesting a continuance may file a written motion or present
the motion orally at the hearing. The motion shall include:

(1) the specific reason for the continuance;

(2) a statement of the number of motions for continuance
previously filed in the case by each party; and

(3) for written motions, a certificate of service and a cer-
tificate of conference as required by §159.205 of this title (relating to
General Request for Relief). Failure to include a certificate of service
and a certificate of conference when filing a motion for continuance
may result in denial of the continuance request or subsequent continu-
ance requests in the same case.

(d) With the exception of a hearing that is rescheduled in ac-
cordance with Texas Transportation Code § 524.032(b), no party is ex-
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cused from appearing at a hearing until notified by SOAH that a motion
for continuance has been granted.

(e) Responses to a motion for continuance, if any, should be
promptly submitted in writing, except a response to a motion for con-
tinuance made on the date of the hearing may be presented orally at the
hearing.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 15, 2024.

TRD-202403113

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 4, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 936-6624

¢ ¢ ¢

SUBCHAPTER F. DISPOSITION OF CASE
1 TAC §§159.253 - 159.255, 159.257

Statutory Authority. The rule amendments are adopted under:
(i) Texas Government Code § 2003.050, which provides that
the Chief Administrative Law Judge shall adopt rules that gov-
ern procedures that relate to hearings conducted by SOAH; (ii)
Texas Transportation Code §524.002 and §724.003, which pro-
vide that SOAH shall adopt rules to administer those chapters;
and (iii) Texas Government Code § 2003.055, which provides
that the Chief Administrative Law Judge shall develop and im-
plement the effective use of technological solutions to improve
the agency's ability to perform its functions.

Cross Reference to Statute. The adopted rule amendments af-
fect Chapters 2001 and 2003 of the Texas Government Code,
and Chapters 522, 524, and 724 of the Texas Transportation
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 15, 2024.

TRD-202403114

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 4, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 936-6624

¢ ¢ ¢

CHAPTER 167. DISPUTE RESOLUTION
PROCESSES APPLICABLE TO CERTAIN
CONSUMER HEALTH BENEFIT DISPUTES

The State Office of Administrative Hearings (SOAH) adopts
the repeal of Title |, Chapter 167 in its entirety concerning the
Dispute Resolution Process Applicable to Certain Consumer

Health Benefits Disputes. This includes the repeal of Subchap-
ter A, General, §167.1 and §167.3; Subchapter B, Initiating
Appointment of a Mediator, §167.51; Subchapter C, Mediator,
§8§167.101, 167.103, 167.105, 167.107, and 167.109; Subchap-
ter D, Post Mediation Reports, §167.151; and Subchapter E,
Special Judges, §§167.201, 167.203, 167.205, 167.207, and
167.209.

The repeal is adopted without changes to the proposed text as
published in the May 24, 2024, issue of the Texas Register (49
TexReg 3667), and the repeals will not be republished. The pub-
lic comment period closed on June 24, 2024, and SOAH did not
receive any comments.

Reasoned Justification. The repeal of Chapter 167 in its entirety
is necessary to implement Senate Bill 1264, 86th R.S. (2019),
which amended chapter 1467 of the Insurance Code to establish
a revised out-of-network claim dispute resolution program at the
Texas Department of Insurance. Section 3.03 of S.B. 1264 re-
pealed relevant sections of Insurance Code, Chapter 1467 per-
taining to SOAH's balance billing mediation program. Section
5.01 of S.B. 1264 included a transition provision stating that "The
changes in law made by this Act apply only to a health care or
medical service or supply provided on or after January 1, 2020.
A health care or medical service or supply provided before Jan-
uary 1, 2020, is governed by the law in effect immediately be-
fore the effective date of this Act, and that law is continued in ef-
fect for that purpose.” This transition provision required SOAH to
continue to administer balance billing mediations for both exist-
ing and new disputes regarding pre-2020 out-of-network health
benefit claims that were eligible under the repealed Insurance
Code provisions and SOAH rules.

On or about December 18, 2023, SOAH referred all of the re-
maining pre-2020 health benefit claims dispute cases that could
not be successfully resolved by mediation to a special judge for
trial in accordance with the requirements of the former Insurance
Code §1467.057. Now that SOAH's administrative duties under
the former law have been concluded, the repeal of SOAH's rules
in Title 1, Chapter 167 is necessary to fully-implement S.B. 1264.

SUBCHAPTER A. GENERAL
1 TAC §167.1, §167.3

Statutory Authority. The repeal is adopted pursuant to Texas
Government Code, Chapter 2003, §2003.050, which authorizes
SOAH to establish procedural rules for hearings and alternative
dispute resolution proceedings conducted by SOAH.

Cross Reference to Statute. The repeal affects 2003 of the Texas
Government Code, and Chapter 1467 of the Texas Insurance
Code. No other statutes, articles, or codes are affected by the
repeal.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403166

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 6, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 475-4993
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¢ ¢ ¢

SUBCHAPTER B. INITIATING APPOINT-
MENT OF A MEDIATOR
1 TAC §167.51

Statutory Authority. The repeal is adopted pursuant to Texas
Government Code, Chapter 2003, §2003.050, which authorizes
SOAH to establish procedural rules for hearings and alternative
dispute resolution proceedings conducted by SOAH.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403167

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 6, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 475-4993

¢ ¢ ¢

SUBCHAPTER C. MEDIATOR
1 TAC §§167.101, 167.103, 167.105, 167.107, 167.109

Statutory Authority. The repeal is adopted pursuant to Texas
Government Code, Chapter 2003, §2003.050, which authorizes
SOAH to establish procedural rules for hearings and alternative
dispute resolution proceedings conducted by SOAH.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403168

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 6, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 475-4993

¢ ¢ ¢

SUBCHAPTER D. POST MEDIATION
REPORTS
1 TAC §167.151

Statutory Authority. The repeal is adopted pursuant to Texas
Government Code, Chapter 2003, §2003.050, which authorizes
SOAH to establish procedural rules for hearings and alternative
dispute resolution proceedings conducted by SOAH.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403169

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 6, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 475-4993

¢ ¢ ¢

SUBCHAPTER E. SPECIAL JUDGES
1 TAC §§167.201, 167.203, 167.205, 167.207, 167.209

Statutory Authority. The repeal is adopted pursuant to Texas
Government Code, Chapter 2003, §2003.050, which authorizes
SOAH to establish procedural rules for hearings and alternative
dispute resolution proceedings conducted by SOAH.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403170

Shane Linkous

General Counsel

State Office of Administrative Hearings

Effective date: August 6, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 475-4993

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 371. MEDICAID AND OTHER
HEALTH AND HUMAN SERVICES FRAUD
AND ABUSE PROGRAM INTEGRITY
SUBCHAPTER G. ADMINISTRATIVE
ACTIONS AND SANCTIONS

DIVISION 3. ADMINISTRATIVE ACTIONS
AND SANCTIONS

1 TAC §371.1723

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Office of In-
spector General (OIG), adopts in the Texas Administrative Code
(TAC), Title 1, Part 15, Chapter 371, Subchapter G, Division
3, new §371.1723, concerning Recoupment of Overpayments
Identified by Retrospective Payment Review.

New §371.1723 is adopted without changes to the proposed text
as published in the February 16, 2024, issue of the Texas Reg-
ister (49 TexReg 827). This rule will not be republished.

BACKGROUND AND JUSTIFICATION

New §371.1723 describes the OIG's retrospective payment re-
view procedures related to records requests, review processes,
notices, and due process.
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Texas Government Code §531.102 authorizes OIG to conduct
reviews related to the provision and delivery of all health and
human services in Texas to identify fraud, waste, or abuse.

COMMENTS
The 31-day comment period ended March 18, 2024.

During this period, OIG received several comments regarding
the proposed rule from three commenters: MD Anderson, Texas
Medical Association, and Teaching Hospitals of Texas. A sum-
mary of comments relating to §371.1723 and OIG's responses
follow.

Comment: One commenter requested that the statutory or reg-
ulatory basis for OIG retrospective payment reviews be included
in the rule text.

Response: OIG declines to revise the rule in response to this
comment. The Statutory Authority section of this Adoption Pre-
amble describes the statutory authority and HHSC rulemaking
authority for §371.1723. Additionally, Title 42 Code of Federal
Regulations §456.3 requires the Medicaid state agency to imple-
ment a statewide surveillance and utilization control program that
safeguards against unnecessary or inappropriate use of Medic-
aid services and against excess payments.

Comment: Two commenters requested that the rule should allow
more time to provide records in response to a records request.

Response: OIG declines to revise the rule in response to these
comments. The rule requires a provider to provide records within
the time period requested by OIG or ten calendar days from the
date of receipt of the request, whichever is later. An OIG record
request may provide for a due date beyond ten days, but not
less than ten days. OIG retrospective payment reviews typically
involve a request for fewer records than an audit or investigation.
Additionally, OIG is receptive to requests for extension when an
extension is warranted.

Comment: Two commenters asked whether records or notarized
record affidavits may be submitted electronically and by paper to
OIG.

Response: At this time, OIG does not intend to request a busi-
ness records affidavit for retrospective payment (RP) reviews.
Additionally, OIG's records request letter for an RP review will
request submission of records by uploading to Microsoft Share-
Point. The OIG records request letter will provide instructions for
uploading records to SharePoint. If a provider's circumstances
justify an exception to electronic submission, OIG would allow
the provider to submit paper records. No changes were made to
the rule in response to this comment.

Comment: A commenter expressed concern that the rule re-
quirements for a business records affidavit could place persons
in a compliance catch-22 situation if the requested document did
not qualify as a business record under the Texas Rules of Evi-
dence. The commenter was also concerned about requiring a
person to sign and notarize a document that was prepared by
OIG and not the person's legal counsel. Additionally, the com-
menter recommended that the requirements in subsection (b)
relating to the records affidavit be removed.

Response: OIG declines to revise the rule in response to this
comment. At this time, OIG does not intend to request a busi-
ness records affidavit for retrospective payment reviews. If the
"catch-22" scenario described in the comment occurred, OIG
would consider the person's objection that the requested record
in the person's possession was not, in fact, a business record

under the Texas Rules of Evidence Rule. The OlG-approved
business records affidavit was prepared by OIG and based on
the "Form of Affidavit" provided in the Texas Rules of Evidence
Rule. If the person who received the OIG records request pre-
ferred to have the person's attorney prepare the affidavit, OIG
would assess whether the affidavit met the requirements speci-
fied in the Texas Rules of Evidence.

Comment: Two commenters asked about findings, scope, or
circumstances within and under which OIG would conduct ret-
rospective payment (RP) reviews. One of the two commenters
asked which persons are subject to RP reviews.

Response: The OIG Acute Care Services and Targeted Queries
units conduct RP reviews related to the provision and delivery
of all health and human services in Texas. RP reviews may be
conducted on any "person," as that term is defined in §371.1.
Additionally, RP reviews have a dollar limit for overpayment re-
coveries. No changes were made to the rule in response to this
comment.

Comment: One commenter stated that OIG overpayment recov-
eries resulting from retrospective payment (RP) reviews must be
based on contract language between the managed care organi-
zations and providers.

Response: OIG disagrees and declines to revise the rule in re-
sponse to this comment. OIG may recover overpayments iden-
tified in an RP review. "Overpayment" is defined in §371.1.

Comment: Two commenters requested that OIG establish
a mechanism or registration process to eliminate electronic
notices sent to incorrect individuals at an organization or to a
single individual. One of the two commenters requested that
notification be sent to a group mailbox. A third commenter
recommended that the rule be amended so that email notices
must be consented to by the recipient and that the rule be
revised to include, by reference, OIG's other methods of service
in §371.1609.

Response: OIG declines to revise the rule in response to these
comments. OIG will send RP review notices using RightFax,
a digital fax solution. Electronic mail, including secure or en-
crypted email for confidential or HIPAA information, is also an
appropriate and reliable alternative method to send notices.
Should OIG begin using email to send RP review notices, OIG
would likely use either the provider's email address on file with
HHSC, which providers are required to submit when they enroll
with Medicaid, or an alternate email address designated by the
provider.

Comment: One commenter stated that neither level of appeal
described in the proposed rule contains any language indicating
that the person requesting the appeal would be allowed to
present additional evidence, witnesses, or other arguments
regarding the overpayments at issue. The commenter also
expressed concerns that the due process in the proposed
rule does not include a contested administrative hearing and
opportunity for judicial review required under Texas Government
Code §531.1201. The commenter stated that the rule does
not indicate that the findings of the retrospective payment (RP)
review would fall outside of the Texas Supreme Court decision
in Philips v. McNeill (2021). The commenter recommended that
the rule be revised to align with the due process requirements
in Texas Government Code Chapter 531.

Response: OIG declines to revise the rule in response to this
comment. Section 371.1723(c)(1)(D) permits a person subject to
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an RP review to produce records and documentation to address
any finding found during the review by the date specified by the
OIG. At this time, OIG intends that subsection (c)(1)(D) would
allow a person requesting a first level appeal to produce records
and documentation regarding the overpayments at issue.

Additionally, OIG believes the Texas Supreme Court decision in
Phillips v. McNeill is limited to the particular facts of that case.

RP reviews are usually less complex and identify smaller over-
payment amounts than OIG investigations, for example. Ad-
ditionally, §371.1723(c)(1)(C) limits the overpayment recovery
amount for an RP review. For these reasons, the adopted two-
level appeal process is appropriate for RP reviews.

Comment: Two commenters requested that the rule be changed
to allow 45 calendar days after receipt of a final notice to review,
assess, and complete next level appeal requests.

Response: OIG declines to revise the rule in response to these
comments. According to §371.1723(e)(4), the deadline to re-
quest a first or second level appeal is specified in the notice of
review results or first level appeal results. OIG believes 30 calen-
dar days is sufficient time to request a first-level or second-level
appeal for an RP review case.

Comment: Two commenters requested that the rule be modified
to allow 90 days after receipt of a final notice to pay the overpay-
ment or request and execute a final payment plan.

Response: OIG declines to revise the rule in response to these
comments. OIG believes 60 days is sufficient time to pay the
overpayment or execute a final payment plan agreement.

STATUTORY AUTHORITY

The new rule is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services system; Texas
Government Code §531.102(a), which grants the HHSC OIG
the responsibility for the prevention, detection, audit, inspection,
review, and investigation of fraud, waste, and abuse in the pro-
vision and delivery of all health and human services in the state,
including services through any state-administered health or hu-
man services program that is wholly or partly federally funded,
and which provides the HHSC OIG with the authority to obtain
any information or technology necessary to enable it to meet
its responsibilities; Texas Government Code §531.102(a-2),
which requires the Executive Commissioner of HHSC to work
in consultation with the Office of the Inspector General to
adopt rules necessary to implement a power or duty of the
office; Texas Government Code §531.102(x), which requires
the Executive Commissioner of HHSC, in consultation with the
Office of Inspector General, to adopt rules establishing criteria
for determining enforcement and punitive actions with regard
to a provider who has violated state law, program rules, or the
provider's Medicaid provider agreement; Texas Government
Code §531.033, which requires the Executive Commissioner of
HHSC to adopt rules necessary to carry out the commission's
duties under Chapter 531; Texas Human Resources Code
§32.021, which provides HHSC with the authority to administer
the federal medical assistance (Medicaid) program in Texas and
adopt rules necessary for the proper and efficient operation of
the Medicaid program; Texas Government Code §531.021(a),
which provides HHSC with the authority to administer Medicaid
funds; Texas Government Code §531.1131(e), which requires
the Executive Commissioner of HHSC to adopt rules neces-

sary to implement §531.1131, including rules establishing due
process procedures that must be followed by managed care
organizations when engaging in payment recovery efforts as
provided by §531.1131; and Texas Human Resources Code
§32.039, which provides authority to assess administrative
penalties and damages and provides due process for persons
potentially subject to damages and penalties.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 18, 2024.

TRD-202403192

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: August 7, 2024

Proposal publication date: February 16, 2024

For further information, please call: (512) 221-7320

¢ L4 ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 8. TEXAS SPACE COMMISSION

CHAPTER 320. COMMISSION GOVERNANCE
SUBCHAPTER A. COMMISSION
STANDARDS ON CONFLICTS OF INTEREST
AND CODE OF CONDUCT

10 TAC §§320.1 - 320.7

The Texas Space Commission ("Commission") adopts new 10
TAC §§320.1 - 320.7, Subchapter A, concerning Commission
Standards on Conflicts of Interest and Code Of Conduct. The
rules are being adopted without changes to the proposed text as
published in the June 14, 2024, issue of the Texas Register (49
TexReg 4125) and will not be republished. The adopted rules
set forth the conflict of interest and code of conduct policies the
Board of Directors ("Board") and staff of the Texas Space Com-
mission will follow.

REASONED JUSTIFICATION OF ADOPTED RULES

In May 2023, the 88th Texas Legislature passed House Bill 3447,
which, in part, created the Texas Space Commission, an agency
administratively attached to the Office of the Governor. The
Commission was established to strengthen Texas's proven lead-
ership in civil, commercial, and military aerospace activity and to
promote innovation in the fields of space exploration and com-
mercial aerospace opportunities. House Bill 3447 directed the
Board to adopt conflict-of-interest rules to govern members of
the Board and Commission employees. The adopted rules fulfill
the Board's desire to establish a robust policy to safeguard the
appropriate usage of funds entrusted to the Commission, ensure
the fair assessment of grant applications, and fulfill the duties
placed upon the Commission by the legislature.

SUMMARY OF COMMENTS AND AGENCY RESPONSE

The Commission received no comments in response to this rule-
making.

TAKINGS IMPACT ASSESSMENT
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The OOG has determined that no private real property interests
are affected by the adopted rules and the rules do not restrict,
limit, or impose a burden on an owner's rights to the owner's
private real property that would otherwise exist in the absence
of government action. As a result, the adopted amendments do
not constitute a taking or require a takings impact assessment
under section 2007.043, Texas Government Code.

STATUTORY AUTHORITY

Section 482.401, Texas Government Code, authorizes the Com-
mission to adopt conflict-of-interest rules to govern the mem-
bers of the Board and Commission employees. Section 482.403,
Texas Government Code, also requires the Commission to adopt
rules governing the waiver of conflict-of-interest rules required
under section 482.401, Texas Government Code, as well as the
investigation and consequences of unreported conflicts of inter-
est.

CROSS REFERENCE TO STATUTE

Chapter 482, Texas Government Code. No other statutes, arti-
cles, or codes are affected by the proposed rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403165

Gwen Giriffin

Chair, Texas Space Commission

Texas Space Commission

Effective date: August 6, 2024

Proposal publication date: June 14, 2024

For further information, please call: (512) 463-8554

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1031

The Texas Education Agency (TEA) adopts an amendment to
§61.1031, concerning school safety requirements. The amend-
ment is adopted with changes to the proposed text as published
in the May 24, 2024, issue of the Texas Register (49 TexReg
3684) and will be republished. The adopted amendment imple-
ments Senate Bill 838 and House Bill (HB) 3, 88th Texas Leg-
islature, Regular Session, 2023, and clarifies requirements for
school safety to ensure a safe and secure environment in Texas
public schools.

REASONED JUSTIFICATION: Section 61.1031 prescribes min-
imum school safety standards to address the safety of students
and staff in Texas public schools.

Legislation from the 88th Texas Legislature, Regular Session,
2023, added and amended school safety requirements in Texas
Education Code (TEC), §§7.061, 37.1083, 37.117, 37.351, and

37.355. The adopted amendment to §61.1031 implements leg-
islation and clarifies existing requirements, as follows.

The adopted amendment modifies the definition of "exterior se-
cure area" in subsection (a)(2)(A) to establish that an exterior
secure area is utilized when keeping doors closed, latched, and
locked is not operationally practicable.

The adopted amendment to subsection (a)(7)(C) clarifies the
functionality of a "secure vestibule."

The adopted amendment to subsection (c)(1) adds information
related to door numbering requirements in compliance with In-
ternational Fire Code, §505, and removes the phrase "campus-
wide."

The adopted amendment to subsection (c)(3)(A) modifies the re-
quirements for exterior doors by removing the phrase "by de-
fault."

The adopted amendment to subsection (c)(8) clarifies the intent
of the requirement. The language outlines that roof access doors
should remain closed, latched, and locked when not actively in
use.

Subsection (c)(11) is modified to specify that school systems
must ensure compliance with federal and state Kari's Laws and
RAY BAUM's Act related to 9-1-1 for school telephone systems.

In response to public comment, subsection (d)(1)(A) is modified
at adoption to remove the words "by default" to align with sub-
section (c)(3)(A).

Subsection (d)(2)(C) is modified in accordance with new statu-
tory requirements in TEC, §37.117, as added by HB 3, 88th
Texas Legislature, Regular Session, 2023. This statute requires
that each school district and open-enrollment charter school pro-
vide the Department of Public Safety, local law enforcement,
and emergency first responders an accurate map of each dis-
trict campus and school campus. These entities must also be
provided an opportunity to conduct a walk-through of facilities
utilizing the maps provided.

The adopted amendment to subsection (d)(3)(A)(iv) removes the
requirement that video surveillance monitoring systems trigger
an alert. Artificial intelligence is not intended to be a minimal
safety standard.

Adopted new subsection (i) is added to address the confidential-
ity requirements of TEC, §37.355, as added by HB 3, 88th Texas
Legislature, Regular Session, 2023.

The adopted amendment to re-lettered subsection (j)(1) aligns
school safety initiatives, including vulnerability assessments,
with the responsibility of TEA rather than the Texas School
Safety Center.

The adopted amendment removes provisional language set to
expire on August 31, 2024.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began May 24, 2024,
and ended June 24, 2024. Following is a summary of public
comments received and agency responses.

Comment: A school administrator recommended that the words
"by default" be removed or re-worded in subsection (d)(1)(A) to
coincide with the proposed removal of the same words in sub-
section (c)(3)(A).

Response: The agency agrees and has modified subparagraph
(d)(1)(A) at adoption to remove the phrase "by default."
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Comment: A Texas community member expressed concern re-
lated to subsection (c)(1), which references International Fire
Code, §505, and accessibility requirements. The commenter
stated that "accessibility requirements" implies that interior and
exterior door numbering must conform to the Americans with Dis-
abilities Act, which requires specific guidelines for signage. The
commenter stated that the purpose of International Fire Code,
§505, is to ensure letters are large enough for visibility, but the
reference to "accessibility requirements" creates confusion re-
garding building numbering, what it must entail, and where it
must be placed.

Response: The agency disagrees and has determined that in
subsection (c)(1), "All instructional facilities, including modular,
portable buildings, must include the addition of graphically rep-
resented alpha-numerical characters on both the interior and ex-
terior of each exterior door location" provides the clarification of
applicability related to International Fire Code.

Comment: The Texas Society of Architects (TxA) recommended
the addition of the good cause exception in the rule, as no pro-
vision of the proposed rule amendment reflects the good cause
exception language included in HB 3 for school system facilities
requirements.

Response: The agency disagrees and has determined that the
language is sufficient as proposed.

Comment: TxA recommended language in subsection (j)(2)
should be removed to reflect the changes made by HB 3 that
require a school system to annually certify (rather than TEA
certifying) compliance with school safety standards.

Response: The agency disagrees and has determined that the
language is sufficient as proposed.

Comment: TxA recommended that the agency further amend
the rule to reflect more of the provisions of HB 3. TxA also sug-
gested that additional clarification for school systems should be
included in subsection (j) to ensure clear directives and treatment
for school system compliance requirements and the agency's re-
lated compliance monitoring and support.

Response: The agency provides the following clarification. In
accordance with TEC, §7.061, the commissioner of education
shall adopt or amend rules as necessary to ensure that facil-
ities standards for new and existing instructional facilities and
other school district and open-enroliment charter school facil-
ities, including construction quality, performance, operational,
and other standards related to safety and security. Not later than
September 1 of each even-numbered year, the commissioner
shall review all rules adopted or amended under TEC, §7.061,
and amend the rules as necessary. Accordingly, rulemaking will
be an ongoing process. Future proposals will be more inclusive
of additional requirements.

Comment: TxA recommended amending subsection (c)(3)(B),
(5), and (6) to include functional performance standards pertain-
ing to glass doors and adjacent glass windows.

Response: The agency disagrees and has determined that the
language is sufficient as proposed.

Comment: TxA recommended adding language concerning the
prohibited use of razor wire on perimeter fencing.

Response: The agency disagrees. Fencing is not mandated in
§61.1031. Fencing is intended to add operational flexibility when
it is not practicable to leave doors closed, latched, and locked.
Additionally, TEC, §48.115 (School Safety Allotment) addresses

the use or installation of perimeter fencing, which may not in-
clude razor wire.

STATUTORY AUTHORITY. The amendment is adopted under
Texas Education Code (TEC), §7.061, as amended by House Bill
(HB) 3, 88th Texas Legislature, Regular Session, 2023, which re-
quires the commissioner of education to adopt and amend rules
to ensure a safe and secure environment for public schools,
which includes best practices for design and construction of new
facilities and improving, renovating, and retrofitting existing facil-
ities. The section requires the commissioner to review all rules
by September 1 of each even-numbered year and take action
as necessary to ensure school facilities for school districts and
open-enrollment charter schools continue to provide a safe and
secure environment; TEC, §37.1083, as added by HB 3, 88th
Texas Legislature, Regular Session, 2023, which establishes the
Office of School Safety and Security within the Texas Educa-
tion Agency (TEA) and charges TEA with monitoring the imple-
mentation and operation requirements of school district safety
and security. Monitoring efforts must include technical assis-
tance related to multihazard emergency operations plans and
safety and security audits. Further, the statute establishes that
any document or information collected, identified, developed, or
produced related to the monitoring of district safety and secu-
rity is confidential under Texas Government Code, §418.177 and
§418.181, making them not subject to disclosure under Texas
Government Code, Chapter 552. Subsection (k) allows the com-
missioner to adopt rules as necessary to implement the sec-
tion; TEC, §37.115(b), which allows Texas Education Agency
(TEA), in coordination with the Texas School Safety Center, to
adopt rules to establish a safe and supportive school program,
including providing for physical and psychological safety; TEC,
§37.117, as added by Senate Bill 838, 88th Texas Legislature,
Regular Session, 2023, which requires that each school dis-
trict or open-enrollment charter school have silent alert panic
technology allowing for immediate contact with district or school
emergency services and emergency services agencies, law en-
forcement agencies, health departments, and fire departments;
TEC, §37.117, as added by HB 3, 88th Texas Legislature, Reg-
ular Session, 2023, which requires that each school district and
open-enroliment charter school provide the Department of Public
Safety, local law enforcement, and emergency first responders
an accurate map of each district campus and school campus,
in accordance with standards outlined in TEC, §37.351. Addi-
tionally, school systems must provide these emergency services
personnel an opportunity to conduct a walk-through of each cam-
pus and school building using the map provided; TEC, §37.351,
as added by HB 3, 88th Texas Legislature, Regular Session,
2023, which requires school districts to comply with each school
facilities standard, including performance standards and opera-
tional requirements, related to safety and security adopted under
TEC, §7.061, or provided by other law or TEA rule. Additionally,
school districts must develop and maintain documentation of the
district's implementation of and compliance with school safety
and security facilities standards for each district facility; and TEC,
§37.355, as added by HB 3, 88th Texas Legislature, Regular
Session, 2023, which outlines that any document or information
collected, identified, developed, or produced relating to a safety
or security requirement under TEC, Chapter 37, Subchapter J,
is confidential under Texas Government Code, §418.177 and
§418.181, and not subject to disclosure under Texas Govern-
ment Code, Chapter 552.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §7.061, as amended by House
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Bill (HB) 3, 88th Texas Legislature, Regular Session, 2023;
§37.1083, as added by HB 3, 88th Texas Legislature, Regular
Session, 2023; §37.115(b); §37.117, as added by Senate Bill
838 and HB 3, 88th Texas Legislature, Regular Session, 2023;
and §37.351 and §37.355, as added by HB 3, 88th Texas
Legislature, Regular Session, 2023.

§61.1031.

(a) Definitions. The following words and terms, when used in
this section, shall have the following meanings.

School Safety Requirements.

(1) Actively monitored--supervised by an adult who can
visibly review visitors prior to entrance, who can take immediate ac-
tion to close and/or lock the door, and whose duties allow for sufficient
attention to monitoring.

(2) Exterior secured area--an area fully enclosed by a fence
and/or wall that:

(A) is utilized when keeping doors closed, locked, and
latched is not operationally practicable;

(B) if enclosed by a fence or wall, utilizes a fence or
wall at least 6 feet high with design features that prevent it from being
casily scalable, such as stone, wrought iron, chain link with slats or
wind screen, or chain link topped with an anti-scaling device, or utilizes
a fence or wall at least 8 feet high;

(C) is well maintained; and

(D) if gated, features locked gates with emergency
egress hardware and has features to prevent opening from the exterior
without a key or combination mechanism.

(3) Instructional facility--this term has the meaning as-
signed in Texas Education Code (TEC), §46.001, and includes any
real property, an improvement to real property, or a necessary fixture
of an improvement to real property that is used predominantly for
teaching curriculum under TEC, §28.002. For purposes of this section,
an instructional facility does not include real property, improvements
to real property, or necessary fixtures of an improvement to real
property that are part of a federal, state, or private correctional facility
or facility of an institution of higher education, medical provider, or
other provider of professional or social services over which a school
system has no control.

(4) Modular, portable building--

(A) an industrialized building as defined by Texas Oc-
cupations Code (TOC), §1202.002 and §1202.003;

(B) any relocatable educational facility as defined by
TOC, §1202.004, regardless of the location of construction of the fa-
cility; or

(C) any other manufactured or site-built building that is
capable of being relocated and is used as a school facility.

(5) Primary entrance--

(A) the main entrance to an instructional facility that is
closest to or directly connected to the reception area; or

(B) any exterior door the school system intends to allow
visitors to use to enter the facility during school hours either through
policy or practice.

(6) School system--a public independent school district or
public open-enrollment charter school.

(7) Secure vestibule--a secured space with two or more sets
of doors and an office sign-in area where all but the exterior doors shall:

(A) remain closed, latched, and locked;

(B) comply with subsection (c)(3)(B) of this section;
and

(C) only unlock once the visitor has been visually veri-
fied.

(b) The provisions of this section apply to all school instruc-
tional facilities owned, operated, or leased by a school system, regard-
less of the date of construction or date of lease. The provisions of this
section ensure that all school system instructional facilities have access
points that are:

(1) secured by design;
(2) maintained to operate as intended; and
(3) appropriately monitored.

(c) A school system shall implement the following safety and
security standards compliance requirements to all school instructional
facilities owned, operated, or leased by the school system.

(1) All instructional facilities, including modular, portable
buildings, must include the addition of graphically represented alpha-
numerical characters on both the interior and exterior of each exterior
door location. The characters may be installed on the door, or on at
least one door at locations where more than one door leads from the
exterior to the same room inside the facility, or on the wall immedi-
ately adjacent to or above the door location. Characters shall comply
with the International Fire Code, §505, which requires numbers to be a
minimum of four inches in height. The primary entrance of an instruc-
tional facility shall always be the first in the entire sequence and is the
only door location that does not require numbering. The numbering
sequence shall be clockwise and may be sequenced for the entire cam-
pus or for each facility individually. The door-numbering process must
comply with any and all accessibility requirements related to signage.

(2) Unless a secure vestibule is present, a primary entrance
shall:

(A) meet all standards for exterior doors;

(B) include a means to allow an individual located
within the building to visually identify an individual seeking to enter
the primary entrance when the entrance is closed and locked, includ-
ing, but not limited to, windows, camera systems, and/or intercoms;

(C) feature a physical barrier that prevents unassisted
access to the facility by a visitor; and

(D) feature a location for a visitor check-in and check-
out process.

(3) All exterior doors shall:

(A) besettoaclosed, latched, and locked status, except
that:

(i) adoor may be unlocked if it is actively monitored
or within an exterior secured area; and

(ii)  for the purposes of ventilation, a school system
may designate in writing as part of its multi-hazard emergency opera-
tions plan under TEC, §37.108, specific exterior doors that are allowed
to remain open for specified periods of time if explicitly authorized by
the school safety and security committee established by TEC, §37.109,
when a quorum of members are present, and only if it is actively mon-
itored or within an exterior secured area;

(B) be constructed, both for the door and door frame
and their components, of materials and in a manner that make them
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resistant to entry by intruders. Unless inside an exterior secured area,
doors constructed of glass or containing glass shall be constructed or
modified such that the glass cannot be easily broken and allow an in-
truder to open or otherwise enter through the door (for example, using
forced entry-resistant film);

(C) include:

(i) amechanism that fully closes and engages lock-
ing hardware automatically after entry or egress without manual inter-
vention, regardless of air pressure within or outside of the facility; and

(ii) a mechanism that allows the door to be opened
from the inside when locked to allow for emergency egress while re-
maining locked; and

(D) if'keyed for re-entry, be capable of being unlocked
with a single (or a small set of) master key(s), whether physical key,
punch code, or key-fob or similar electronic device.

(4) Except when inside an exterior secured area, class-
rooms with exterior entry doors shall include a means to allow an
individual located in the classroom to visually identify an individual
seeking to enter the classroom when the door is closed and locked,
including, but not limited to, windows, camera systems, and/or inter-
coms.

(5) Except when inside an exterior secured area, all win-
dows that are adjacent to an exterior door and that are of a size and
position that, if broken, would easily permit an individual to reach in
and open the door from the inside shall be constructed or modified such
that the glass cannot be easily broken.

(6) Except when inside an exterior secured area, all
ground-level windows near exterior doors that are of a size and posi-
tion that permits entry from the exterior if broken shall be constructed
or modified such that the glass cannot be easily broken and allow an
intruder to enter through the window frame (for example, using forced
entry-resistant film).

(7) If designed to be opened, all ground-level windows
shall have functional locking mechanisms that allow for the windows
to be locked from the inside and, if large enough for an individual to
enter when opened or if adjacent to a door, be closed and locked when
staff are not present.

(8) Roof access doors should remain closed, latched, and
locked when not actively in use.

(9) All facilities must:

(A) include one or more distinctive, exterior secure
master key box(es) designed to permit emergency access to both law
enforcement agencies and emergency responder agencies from the
exterior (for example, a Knox box) at a location designated by the
local authorities with applicable jurisdiction; or

(B) provide all local law enforcement electronic or
physical master key access to the building(s).

(10) A communications infrastructure shall be imple-
mented that must:

(A) ensure equipment is in place such that law enforce-
ment and emergency responder two-way radios can function within
most portions of the building(s); and

(B) include a panic alert button, duress, or equivalent
alarm system, via standalone hardware, software, or integrated into
other telecommunications devices or online applications, that includes
the following functionality.

(i) An alert must be capable of being triggered by
campus staff, including temporary or substitute staff, from an inte-
grated or enabled device.

(i) An alert must be triggered automatically in the
event a district employee makes a 9-1-1 call using the hardware or
integrated telecommunications devices described in this subparagraph
from any location within the school system.

(iii)  With any alert generated, the location of where
the alert originated shall be included.

(iv)  The alert must notify a set of designated school
administrators as needed to provide confirmation of response, and, if
confirmed, notice must be issued to the 9-1-1 center of an emergency
situation requiring a law enforcement and/or emergency response and
must include the location of where the alert originated. A notice can
simultaneously be issued to all school staff of the need to follow ap-
propriate emergency procedures.

(v) For any exterior doors that feature electronic
locking mechanisms that allow for remote locking, the alert system
will trigger those doors to automatically lock.

(11)  School systems shall ensure compliance with state and
federal Kari's Laws and federal RAY BAUM's Act and corresponding
rules and regulations pertaining to 9-1-1 service for school telephone
systems, including a multi-line telephone system.

(d) Certain operating requirements. A school system shall im-
plement the following.

(1) Access control. The board of trustees or the governing
board shall adopt a policy requiring the following continued auditing
of building access:

(A) conduct at least weekly inspections during school
hours of all exterior doors of all instructional facilities to certify that
all doors are set to a closed, latched, and locked status and cannot
be opened from the outside without a key as required in subsection
(©)(3)(A) of this section;

(B) report the findings of weekly inspections required
by subparagraph (A) of this paragraph to the school system's safety
and security committee as required by TEC, §37.109, and ensure the
results are kept for review as part of the safety and security audit as
required by TEC, §37.108;

(C) report the findings of weekly inspections required
by subparagraph (A) of this paragraph to the principal or leader of the
instructional facility to ensure awareness of any deficiencies identified
and who must take action to reduce the likelihood of similar deficien-
cies in the future; and

(D) include a provision in the school system's applica-
ble policy stating that nothing in a school system's access control pro-
cedures will be interpreted as discouraging parents, once properly ver-
ified as authorized campus visitors, from visiting campuses they are
authorized to visit.

(2) Exterior and interior door numbering site plan.

(A) A school system must develop and maintain an ac-
curate site layout and exterior and interior door designation document
for each instructional facility school system-wide that identifies all ex-
terior and interior doors in the instructional facility and depicts all exte-
rior doors on a floor plan with an alpha-numeric designation, in accor-
dance with the door numbering specifications established in subsection
(c)(1) of this section.
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(B) Copies of exterior and interior door numbering site
plans shall be readily available in each campus main office.

(C) Electronic copies of exterior and interior door
numbering site plans shall be provided to the local 9-1-1 administra-
tive entity, the Department of Public Safety, local law enforcement
agencies, and emergency first responders in accordance with TEC,
§37.117. These entities shall be afforded an opportunity to conduct a
walk-through of facilities utilizing the site plans provided.

(D) The site layout and exterior and interior door desig-
nation document should be oriented in a manner that depicts true north.

(3) Maintenance.

(A) A school system shall perform at least twice-yearly
maintenance checks to ensure the facility components required in sub-
section (c) of this section function as required. At a minimum, main-
tenance checks shall ensure the following:

(i) instructional facility exterior doors function
properly, including meeting the requirements in subsection (c¢)(3)(A)
and (C) of this section;

(ii) the locking mechanism for any ground-level
windows that can be opened function properly;

(iii) any perimeter barriers and related gates func-
tion properly;

(iv)  all panic alert or similar emergency notification
systems in classrooms and campus central offices function properly,
which includes at least verification from multiple campus staff and
classroom locations that a notification can be issued and received by
the appropriately designated personnel and that the alert is successfully
broadcast to all campus staff and to appropriate law enforcement and
emergency responders;

(v) all school telephone systems and communi-
cations infrastructure provide accurate location information when a
9-1-1 call is made in accordance with state and federal laws and rules
and when an alert is triggered in accordance with this section;

(vi) all exterior master key boxes function properly
and the keys they contain function properly;

(vii) law enforcement and emergency responder
two-way radios operate effectively within each instructional facility;
and

(viii) two-way radios used by school system peace
officers, school resource officers, or school marshals properly commu-
nicate with local law enforcement and emergency response services.

(B) A school system shall ensure procedures are in
place to require that staff who become aware of a facility compo-
nent functionality deficiency that would be identified during the
twice-yearly maintenance review described by subparagraph (A)
of this paragraph immediately report the deficiency to the school
system's administration, regardless of the status of the twice-yearly
maintenance review.

(C) A school system shall promptly remedy any defi-
ciencies discovered as a consequence of maintenance checks required
by subparagraph (A) of this paragraph or reports made under subpara-
graph (B) of this paragraph.

(e) In implementing the requirements of this section, school
systems shall comply with the provisions of §61.1040(j) of this title
(relating to School Facilities Standards for Construction on or after
November 1, 2021).

(f) To the extent that any provisions of this section conflict
with rules adopted in Chapter 61, Subchapter CC, of this title (relat-
ing to Commissioner's Rules Concerning School Facilities), including
terms defined by this section or standards established by this section,
the provisions of this section prevail.

(g) In implementing the requirements of this section, school
systems shall comply with the standards adopted under Texas Govern-
ment Code, §469.052.

(h) In implementing the requirements of this section, school
systems must adopt a 3-year records control schedule that complies
with the minimum requirements established by the Texas State Li-
brary and Archives Commission schedule, record series item num-
ber 5.4.017, as referenced in Texas Government Code, §441.169, and
Texas Local Government Code, §203.041.

(i) Any document or information collected, identified, devel-
oped, or produced relating to the monitoring of school district safety
and security requirements is confidential under Texas Government
Code, §418.177 and §418.181, and is not subject to disclosure under
Texas Government Code, Chapter 552.

(j) Certification.

(1) A school system must annually certify compliance with
subsections (c) and (d) of this section as part of ongoing security au-
dits under TEC, §37.108(b); maintain the certification locally; and pro-
vide documentation upon request by TEA. Non-compliance with sub-
sections (c) and (d) of this section and all information received upon
completion of a district vulnerability assessment under TEC, §37.1083,
shall be reported to the school system's safety and security committee,
the school system's board, and TEA, as applicable.

(2) TEA may modify rule requirements or grant provi-
sional certification for individual site needs as determined by TEA.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403207

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: August 11, 2024

Proposal publication date: May 24, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 102. EDUCATIONAL PROGRAMS
SUBCHAPTER BB. COMMISSIONER RULES
CONCERNING THE RURAL PATHWAY
EXCELLENCE PARTNERSHIP (R-PEP)
PROGRAM

19 TAC §102.1021

The Texas Education Agency (TEA) adopts new §102.1021, con-
cerning the rural pathway excellence partnership (R-PEP) pro-
gram. The new section is adopted with changes to the proposed
text as published in the April 12, 2024 issue of the Texas Regis-
ter (49 TexReg 2239) and will be republished. The adopted new
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rule implements House Bill (HB) 2209, 88th Texas Legislature,
Regular Session, 2023, by establishing the R-PEP program.

REASONED JUSTIFICATION: HB 2209, 88th Texas Legislature,
Regular Session, 2023, established the R-PEP program and cre-
ated an allotment and outcomes bonus under the Foundation
School Program to support the program.

New §102.1021 implements HB 2209 by defining the require-
ments of the R-PEP program.

New subsection (a) specifies the applicability of the new section.

New subsection (b) establishes a school district's eligibility for
R-PEP benefits. Based on public comment, language has been
added to subsection (b) at adoption to state that open-enroliment
charter schools are not eligible for R-PEP designation.

New subsection (c) defines key words and concepts related to
R-PEP.

Based on public comment, the definition of "school district" in
proposed subsection (c)(5), which specified the inclusion of
open-enroliment charter schools, was removed.

New subsection (d) outlines the requirements of the performance
agreement required to be approved by the school boards of each
participating district and the proposed R-PEP coordinating entity
in order to be designated by TEA as an R-PEP.

Based on public comment, subsection (d)(2) was modified at
adoption to include a requirement for biannual updates to dis-
trict boards.

New subsection (e) outlines the application process the coordi-
nating entity must follow in order to be designated by TEA. This
process includes submitting a letter of intent; a description of the
pathways offered by the partnership that align with high-wage,
high-demand careers in the region; the approved performance
agreement between districts and coordinating entity; letters of
support from relevant organizations; and scoring criteria TEA will
use to make designation decisions.

Conforming edits were made to subsection (e) at adoption to
align with the addition of new subsection (f), which addresses the
application process to expand or modify a designated R-PEP.
Specifically, the following changes were made. Subsection
(e)(2) was amended at adoption to specify that an application
may be submitted to modify a previously designated R-PEP.
Subsection (e)(3)(A) was modified at adoption to remove the
requirement that a letter of intent be submitted before applying
for an expansion of an existing R-PEP since that information will
be included in new subsection (f)(3)(A). Subsection (e)(4)(D)
was amended at adoption to remove reference to expansion
materials received as part of the application process.

Based on public comment, new subsection (f) was added at
adoption to specify the R-PEP expansion and modification
process.

New subsection (g) outlines the performance standards for
R-PEP renewal and revocation, including the timeline for TEA
to make renewal and revocation decisions, the content of the
renewal application package, and the criteria by which TEA will
make renewal or revocation decisions.

Based on public comment, subsection (g)(2)(D) has been added
to require outcome measures to include progress toward goals.

Based on public comment, subsection (g)(4) was added at adop-
tion to clarify ongoing benefit eligibility, specifying that if student

enrollment meets or exceeds the threshold of 1,600, districts will
receive benefits for the current school year and will be deemed
ineligible for subsequent school years if enrollment meets or ex-
ceeds enrollment requirements in subsequent school years.

New subsection (h) outlines the process by which TEA will award
R-PEP planning and implementation grants as funds are avail-
able. Subsection (h)(1) was amended at adoption to reflect that
grant funds may be used to modify partnerships.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period began April 12, 2024, and ended May 13,
2024. Following is a summary of public comments received and
agency responses.

Comment: The Permian Basin Innovation Zone (PBIZ) re-
quested a policy update requiring R-PEP directors to provide
mandatory biannual updates to district school boards, one at an
in-person meeting and one delivered as a report, to ensure they
are apprised of the work of the R-PEP.

Response: The agency agrees that biannual updates to district
school boards would help ensure they are apprised of the work
of the R-PEP. Subsection (d)(2) has been modified at adoption
to include biannual updates to district boards as a requirement.

Comment:  Texas Charter Schools Association (TCSA)
questioned the application and expansion processes under
§102.1021(e)(2), which refers to two types of applications: new
R-PEP programs and expansions of existing programs. TCSA
stated that the proposed rule for expansion includes information
already provided in the initial new R-PEP program application
and requested a more streamlined process for programs in
good standing. Similarly, Empower, also representing a group
of practitioners and technical assistance providers, requested a
more accelerated process for expansion of existing R-PEPs.

Response: The agency agrees and has added new subsec-
tion (f) at adoption to define the expansion application require-
ments in a more streamlined process for existing R-PEPs in good
standing. Conforming edits were made in subsection (e) to clar-
ify that the requirements in that subsection relate to initial R-PEP
designation.

Comment: TCSA questioned the process for determining an-
nual eligibility requirements for R-PEPs and requested a subsec-
tion that outlines ongoing benefit eligibility requirements. Specifi-
cally, TCSA requested clarification regarding how TEA will utilize
district average daily attendance projections early in the school
years to determine funding eligibility and the funding implications
if a district exceeds the 1,600-student enroliment threshold dur-
ing the school year.

Response: The agency agrees that clarification regarding ongo-
ing benefit eligibility would provide clarity. At adoption, subsec-
tion (g)(4) was added to state that if student enroliment meets or
exceeds the 1,600-student threshold, districts will receive bene-
fits for the current school year and will be deemed ineligible for
subsequent school years if enroliment meets or exceeds enroll-
ment requirements in subsequent school years.

Comment: The Rural Schools Innovation Zone (RSIZ) requested
clarity regarding language that includes charter schools, stating
that their inclusion is out of alignment with the intent of the HB
2209 and would divert funds from rural Texas students.

Response: The agency agrees that clarification was needed.
At adoption, the definition of "school district," which specified
the inclusion of open-enroliment charter schools, was removed.
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A statement was added in subsection (b) to clarify that charter
schools are not eligible for R-PEP designation.

Comment: RSIZ proposed that subsection (d)(1)(A)-(D), regard-
ing staffing authority, be modified to limit the coordinating entity's
authority to the pathways instead of the entire employment, com-
pensation, evaluation, and development plans for their non-path-
way roles. RSIZ stated that the proposed rule does not take into
account the unique structure of shared roles at rural school dis-
tricts where staff regularly have multiple roles in the district. Em-
power, also representing a group of practitioners and technical
assistance providers, suggested the rule be modified to limit the
coordinating entity's authority to the pathways within the partner-
ship agreement.

Response: The agency disagrees that the rule should be mod-
ified to limit the coordinating entity's authority to the pathways
within the partnership agreement. Per statute, the R-PEP co-
ordinating entity must have control over pathway employees.
Addressing any non-pathway duties would be a matter for the
R-PEP coordinating entity to address with its member districts
on a case-by-case basis.

Comment: Regarding subsections (d)(2) and (f)(2)(D), re-let-
tered as (g)(2)(D) at adoption, Empower, also representing a
group of practitioners and technical assistance providers, pro-
posed the alignment of renewal standards with the requirements
for student outcomes in the performance agreements, which
would extend the high bar for longitudinal college, career, and
military outcomes across both the initial agreement and the
ongoing renewal decision.

Response: The agency agrees that alignment of renewal stan-
dards with the requirements for student outcomes in the perfor-
mance agreement would extend college, career, and military out-
comes. Subsection (g)(2)(D) has been modified at adoption with
updated language specifying progress toward goals as part of
outcome measures.

STATUTORY AUTHORITY. The new section is adopted under
Texas Education Code (TEC), §29.912, as added by House
Bill (HB) 2209, 88th Texas Legislature, Regular Session, 2023,
which requires the commissioner of education to establish
and administer the R-PEP program to incentivize and support
multidistrict, cross-sector, rural college and career pathway
partnerships that expand opportunities for underserved stu-
dents to succeed in school and life while promoting economic
development in rural areas; TEC, §29.912(k), which requires
the commissioner to adopt rules as necessary to implement
the program; and TEC, §48.118, as added by HB 2209, 88th
Texas Legislature, Regular Session, 2023, which establishes
an additional average daily attendance allotment, an outcomes
bonus, and a grant program to support R-PEPs.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §29.912 and §48.118, as added
by House Bill 2209, 88th Texas Legislature, Regular Session,
2023.

§102.1021. Rural Pathway Excellence Partnership Program.

(a) Applicability. This section applies only to an eligible
school district that intends to establish a rural pathway excellence
partnership (R-PEP) under Texas Education Code (TEC), §29.912.

(b) Eligibility for R-PEP benefits. A school district is eligible
for R-PEP program benefits if it has fewer than 1,600 students in av-
erage daily attendance and enters into a partnership with at least one
other school district, irrespective of the number of students in average

daily attendance in the other district, located within a distance of 100
miles. Open-enrollment charter schools are not eligible for R-PEP des-
ignation.

(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Coordinating entity--An entity that has the capacity to
effectively coordinate a multi-district partnership that includes at least
one district eligible for benefits under subsection (b) of this section, has
entered into a performance agreement approved by the board of trustees
of each partnering school district, is an eligible entity as defined by
TEC, §12.101(a), and has a governing or advisory board that meets all
membership requirements defined in TEC, §29.912.

(2) Institution of higher education--An institution of higher
education has the meaning assigned by TEC, §61.003.

(3) Pathway--A program of study or endorsement de-
scribed by TEC, §28.025(c-1), that:

(A) aligns with regional labor market projections for
high-wage, high-demand careers with advancement opportunities; and

(B) incorporates:

(i) Texas Education Agency (TEA)-approved career
and technical education programs of study, as defined in TEC, §48.106,
and/or Texas College and Career Readiness School Models, including
Pathways in Technology Early College High School (P-TECH) and
Early College High School (ECHS);

(ii) college and career advising; and

(iii)) a continuum of work-based learning expe-
riences that allow students to reflect on and apply what they have
learned.

(4) Performance agreement--A legally binding agreement
between the board of trustees of each partnering school district and the
coordinating entity that confers specific authority to the coordinating
entity over the R-PEP pathways as defined in TEC, §29.912.

(d) Performance agreement. To contract with the coordinating
entity to operate under TEC, §29.912, the board of trustees of each
partnering school district must approve a legally binding agreement
with the coordinating entity. The R-PEP performance agreement must:

(1) confer to the coordinating entity the same authority
with respect to pathways offered under the partnership provided to an
entity that contracts to operate a district campus under TEC, §11.174.
The coordinating entity must have:

(A) authority to employ and manage the staff member
responsible for the pathways at each partner campus, including initial
and final non-delegable authority to hire, supervise, manage, assign,
evaluate, develop, advance, compensate, continue employment, and
establish any other terms of employment;

(B) authority over the employees in each pathway, in-
cluding initial and final non-delegable authority for the operating part-
ner to employ and/or manage all of the operating partner's own ad-
ministrators, educators, contractors, or other staff. Such authority in-
cludes the authority to hire, supervise, manage, assign, evaluate, de-
velop, advance, compensate, continue employment, and establish any
other terms of employment;

(C) initial, final, and sole authority to supervise, man-
age, evaluate, and rescind the assignment of any district employee or
district contractor from the pathway. If the coordinating entity rescinds
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the assignment of any district employee or district contractor, the dis-
trict must grant the request within 20 working days;

(D) authority to and must directly manage the staff
member responsible for the pathways at each partner campus, includ-
ing having the sole responsibility for evaluating their performance;

(E) initial, final, and sole authority over educational
programs within each pathway for specific, identified student groups,
such as gifted and talented students, emergent bilingual students,
students at risk of dropping out of school, special education students,
and other statutorily defined populations;

(F) initial, final, and sole authority to set the school cal-
endar and the daily schedule; and

(G) authority to develop and exercise final approval of
pathway budgets, which must include at least 80% of the state and
local funding to which each partnering school district is entitled under
TEC, §§48.106, 48.110, and 48.118, for each student participating in a
pathway;

(2) include ambitious and measurable performance goals
and progress measures tied to current college, career, and military
readiness outcomes bonus standards and longitudinal postsecondary
completion and employment-related outcomes and a timeline to report
progress to district school boards at least biannually;

(3) allocate responsibilities for accessing and managing
progress and outcome information and annually publishing that in-
formation on the Internet website of each partnering district and the
coordinating entity;

(4) authorize the coordinating entity to optimize the value
of each college and career pathway offered through the partnership by:

(A) determining scheduling;
(B) adding or removing a pathway;

(C) selecting and assigning pathway-specific person-
nel;

(D) developing and exercising final approval of path-
way budgets, which must include at least 80% of the state and local
funding to which each partnering school district is entitled under TEC,
§§48.106, 48.110, and 48.118, for each student participating in a path-
way; and

(E) determining any other matter critical to the efficacy
of the pathways; and

(5) provide that any eligible student enrolled in a partnering
school district may participate in a college or career pathway offered
through the partnership.

(e) Applying for designation of an R-PEP.

(1) Applicant eligibility. A coordinating entity must sub-
mit a single application on behalf of each district and campus it requests
to designate as eligible for R-PEP benefits.

(2) Types of applications. A coordinating entity may sub-
mit an application to start a new R-PEP or an application to expand or
modify a previously designated R-PEP in good standing with all appli-
cable R-PEP requirements.

(3) Application contents. The following provisions apply
to an R-PEP application submitted to the commissioner of education.

(A) A coordinating entity must submit a letter of intent
prior to applying for an R-PEP in accordance with the procedures de-
termined by the commissioner.

(B) The application package shall contain, but is not
limited to, any of the following:

(i) an application form;

(it) adescription of R-PEP pathways, including a list
of pathways offered at each R-PEP district and evidence that the college
and career pathways offered align with regional labor market projec-
tions for high-wage, high-demand careers;

(iii)  adescription of the R-PEP organizational struc-
ture, including a staffing plan that outlines roles and responsibilities re-
lated to operating and coordinating the R-PEP pathways and includes
at least two full-time equivalent roles that:

() are under the control of the coordinating en-
tity to the extent required to fulfill responsibilities related to R-PEP;

(II) may be distributed among more than two em-
ployees or contractors, including employees or contractors of the dis-
trict with time allocated for duties managed by the coordinating entity;
and

(11) will be engaged and begin fulfillment of
their roles within 30 days of approval by the commissioner;

(iv) a proposed budget demonstrating the use of
funds allocated to the coordinating entity from the partner districts
and ensuring that the coordinating entity exercises final approval over
at least 80% of the state and local funding to which each partnering
school district is entitled under TEC, §§48.106, 48.110, and 48.118;

(v) an approved performance agreement in align-
ment with subsection (d) of this section; and

(vi) letters of support from relevant organizations,
including institutions of higher education, workforce development or-
ganizations, and school districts in the region.

(C) TEA shall review application packages submitted
under this section. If TEA determines that an application package is
not complete and/or the applicant does not meet the eligibility criteria
in TEC, §29.912, TEA shall notify the applicant and allow 10 business
days for the applicant to submit any missing or explanatory documents.

(i) 1If, after giving the applicant the opportunity to
provide supplementary documents, TEA determines that the eligibil-
ity approval request remains incomplete and/or the eligibility require-
ments of TEC, §29.912, have not been met, the eligibility approval
request will be denied.

(ii)  1f the documents are not timely submitted, TEA
shall remove the eligibility approval request without further process-
ing. TEA shall establish procedures and schedules for returning eligi-
bility approval requests without further processing.

(iii)  Failure of TEA to identify any deficiency or no-
tify an applicant thereof does not constitute a waiver of the requirement
and does not bind the commissioner.

(D) Upon written notice to TEA, an applicant may with-
draw an application package.

(4) Application review.

(A) Applicants with complete application packages sat-
isfying the requirements in paragraph (3) of this subsection will be re-
viewed by a panel selected by the commissioner.

(B) The panel may include TEA staff or external stake-
holders. The panel shall review application packages in accordance
with the procedures and criteria established in the application package
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and guidance form. Review panel members shall not discuss eligibility
approval requests with anyone except TEA staff.

(C) TEA may perform additional due diligence on
R-PEP applicants, including, but not limited to:

(i) interviewing applicants, including individuals
from the district, coordinating entity, and institutions of higher ed-
ucation, and requiring the submission of additional information and
documentation prior to and after the interview;

(ii) interviewing other entities that have contracted
with the proposed coordinating entity to assist TEA in determining the
past success of a coordinating entity in meeting program-aligned goals;
and

(iii)  collecting additional data and information not
submitted in the application that demonstrates the likelihood of success
in meeting R-PEP program goals.

(D) TEA will notify each applicant of its selection or
non-selection for R-PEP designation no later than the 60th day after
the date the commissioner receives all R-PEP application materials.

(E) In order to qualify for ongoing benefits subsequent
to initial eligibility validation or approval, the eligible partnership cam-
pus must comply with all information requests deemed necessary by
TEA staff to determine the ongoing eligibility of the R-PEP program.

(F) To receive benefits under TEC, §48.118, the district
must continuously meet the requirements in this subsection and sub-
section (d) of this section.

(f) Applying to expand or modify a designated R-PEP.

(1) Eligibility for expansion or modification. A coordinat-
ing entity may apply to expand or modify a designated R-PEP any year
after initial designation or subsequent renewal. Applications must be
submitted to TEA prior to July 1 of the school year in which the change
will be effective.

(2) Types of expansions/modifications. A complete expan-
sion/modification amendment packet must be submitted any time there
is a change in partnership districts and/or pathways by selecting and
completing one of the following options:

(A) the R-PEP will add or remove participating districts
with no change in pathways offered,

(B) the R-PEP will add or remove pathways offered
with no change in districts; or

(C) the R-PEP will add or remove pathways offered and
add or remove participating districts.

(3) Expansion and modification amendment application
contents. The following provisions apply to an R-PEP expansion and
modification amendment application submitted to the commissioner.

(A) A coordinating entity must submit a letter of intent
prior to applying to expand or modify an existing R-PEP in accordance
with the procedures determined by the commissioner.

(B) The application package shall contain, but is not
limited to, the following:

(i) an application form outlining any relevant
changes to the R-PEP and/or coordinating entity structure or supports;

(i) an updated budget demonstrating the use of
funds allocated to the coordinating entity from the partner districts
and ensuring that the coordinating entity exercises final approval over

at least 80% of the state and local funding to which each partnering
school district is entitled under TEC, §§48.106, 48.110, and 48.118;
and

(iii)  an updated approved performance agreement in
alignment with subsection (d) of this section.

(4) Expansion and modification amendment application re-
view.

(A) Applicants with complete application packages sat-
isfying the requirements in paragraph (3) of this subsection will be re-
viewed by a panel selected by the commissioner.

(B) The panel may include TEA staff or external stake-
holders. The panel shall review application packages in accordance
with the procedures and criteria established in the application package
and guidance form. Review panel members shall not discuss eligibility
approval requests with anyone except TEA staff.

(C) TEA may perform additional due diligence on
R-PEP expansion or modification applicants, including, but not limited
to:

(i) interviewing applicants, including individuals
from the district, coordinating entity, and institutions of higher ed-
ucation, and requiring the submission of additional information and
documentation prior to and after the interview;

(ii) interviewing other entities that have contracted
with the proposed coordinating entity to assist TEA in determining the
past success of a coordinating entity in meeting program-aligned goals;
and

(iii)  collecting additional data and information not
submitted in the application that demonstrates the likelihood of success
in meeting R-PEP program goals.

(D) TEA will notify each applicant of its approval for
the R-PEP expansion or modification no later than the 60th day after the
date the commissioner receives all R-PEP expansion or modification
materials.

(E) In order to qualify for ongoing benefits subsequent
to initial eligibility validation or approval, the eligible partnership cam-
pus must comply with all information requests deemed necessary by
TEA staff to determine the ongoing eligibility of the R-PEP program.

(F) To continue to receive benefits under TEC, §48.118,
the district must continuously meet the requirements in this subsection
and subsection (d) of this section.

(g) Performance standards for R-PEP renewal.

(1) No less than three years after an R-PEP designation is
approved or renewed, each R-PEP coordinating entity must submit for
TEA review a renewal package to determine continued eligibility for
R-PEP allocations.

(2) The renewal package may contain, but is not limited to,
any of the following:

(A) arenewal form;

(B) assurance from the R-PEP coordinating entity and
school board of trustees for each participating R-PEP district that the
performance agreement continues to meet TEA criteria and is being
implemented in accordance with TEC, §29.912, and this section;

(C) budgets for the R-PEP demonstrating alignment
with TEC, §29.912, and this section; and
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(D) outcome measures as evidenced by progress reports
and program data, including, but not limited to, progress toward goals
outlined in the R-PEP performance agreement.

(3) The commissioner may deny renewal of the authoriza-
tion of a designated R-PEP program based on any or all of the following
factors:

(A) noncompliance with application assurances and/or
the provisions of this section;

(B) lack of program success as evidenced by progress
reports and program data;

(C) failure to meet performance standards specified in
the application and/or R-PEP performance contract; and

(D) failure to provide accurate, timely, and complete
information as required by TEA to evaluate the effectiveness of the
R-PEP program.

(4) If a school district starts a school year with fewer than
1,600 students but meets or exceeds that enrollment by the end of the
school year, that district will be entitled to R-PEP benefits outlined in
TEC, §48.118, for the current school year and will be deemed ineligible
for the subsequent school year if enrollment meets or exceeds 1,600
students.

(h) R-PEP grants.

(1) TEA will announce and execute an open application for
R-PEP planning and implementation grants pursuant to TEC, §48.118,
to assist school districts and coordinating entities in planning, devel-
opment, establishment, or expansion/modification of partnerships as
funds are available.

(2) TEA will make publicly available the R-PEP grant ap-
plication, eligibility criteria, and scoring rubric. Priority will be given
to coordinating entities that have entered into a performance agreement
or, if in the planning stage, have entered into a memorandum of under-
standing to enter into a performance agreement, unless the source of
funds does not permit a grant to the coordinating entity, in which case
the grant shall be made to a participating school district acting as fiscal
agent.

(3) Submitted applications will be scored according to the
published scoring rubric, and grants will be awarded by TEA to the
applicants whose applications are scored highest under the rubric.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403133

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: August 6, 2024

Proposal publication date: April 12, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 10. TEXAS FUNERAL SERVICE
COMMISSION

CHAPTER 203. LICENSING AND
ENFORCEMENT--SPECIFIC SUBSTANTIVE
RULES

SUBCHAPTER D. LICENSING PROVISIONS
RELATED TO MILITARY SERVICE MEMBERS,
MILITARY VETERANS, AND MILITARY
SPOUSES

22 TAC §§203.55 - 203.61

The Texas Funeral Service Commission ("Commission") adopts
new 22 TAC §§203.55 - 203.61 regarding the occupational licen-
sure of military service members, military veterans, and military
spouses in funeral directing and/or embalming.

New §§203.55 - 203.61 are adopted without changes to the pro-
posed text published in the May 10, 2024, issue of the Texas
Register (49 TexReg 3101). These rules will not be republished.

REASONED JUSTIFICATION: The new rules add provisions
that are necessary to bring the Commission into compliance
with Texas Occupations Code chapter 55, and streamline all
provisions regarding the funeral director and embalmer license
application process, review, and approval of military service
members, military veterans, and military spouses into a single
subchapter in the Commission rules, making it easy for the
public and potential and actual licensees to locate.

SUMMARY OF COMMENTS AND AGENCY RESPONSE. The
Commission received no written or oral comments during the
public comment period.

STATUTORY AUTHORITY.

The new rules are adopted under Texas Occupations Code
§651.152, which authorizes the Texas Funeral Service Com-
mission to adopt rules as necessary to administer and enforce
that chapter.

The new rules are also adopted under Texas Occupations Code
§55.002, which authorizes the Commission to adopt rules to ex-
empt a license holder from increased fees or penalties for failing
to renew the individual's license if the individual can provide sat-
isfactory proof that the individual was serving as a military ser-
vice member at the time the Commission-issued license expired.

The new rules are adopted under Texas Occupations Code
§55.004(a), which authorizes the Commission to adopt rules
to for issuing a funeral director or embalmer license to military
service members, military veterans, or military spouses who
hold a current license in another jurisdiction with licensing
requirements substantially equivalent to those for a funeral
director or embalmer license in Texas or within the five years
preceding the individual's application, held the same license in
Texas. §55.004(c) authorizes the Commission to adopt rules
that establish alternate methods for military service members,
military veterans, and military spouse to demonstrate compe-
tency to satisfy the requirements for obtaining a funeral director
or embalmer license, including receiving appropriate credit for
training, education, and clinical and professional experience.

These rules are adopted under §55.0041(e), which gives the
Commission the necessary authority to adopt rules to implement
§55.0041, Texas Occupations Code, for recognizing a military
service member or military spouse to practice funeral directing
or embalming in Texas without first obtaining the required license
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if the member or spouse is currently licensed in good standing
by another jurisdiction with substantially equivalent licensing re-
quirements to Texas.

Furthermore, §55.0041(e) gives the Commission authority to
adopt rules that 1) establish how such applicants are to notify
the Commission of their intent to practice funeral directing or
embalming in Texas; 2) submit proof to the Commission of the
service member's or spouse's residency in Texas, as well as
their military identification card; 3) method for the Commission
to provide confirmation to the military service member or spouse
applicant that the Commission has verified the applicant's
license is in good standing with the other jurisdiction and au-
thorize the applicant to practice funeral directing or embalming
in Texas; 4) establish how the Commission will determine
if another jurisdiction has substantially equivalent licensing
requirements to Texas; and 5) creates a process for verifying
the applicant's license is in good standing within 30 days of
receiving all of the necessary information from the applicant.

The rules are adopted under §55.007, Texas Occupations Code,
which provides the necessary authority to the Commission to
adopt rules to credit verified military service, training, or educa-
tion toward the funeral director or embalmer, full or provisional,
licensing requirements for applicants who are a military service
member or veteran. §55.007 further authorizes the Commission
to limit its rules from applying to military service member or vet-
eran license applicants who hold a restricted licensed issued by
another jurisdiction or have an unacceptable criminal history pur-
suant to applicable law.

In addition, the new rules are adopted under §55.008, Texas Oc-
cupations Code, which gives the Commission the authority to
adopt rules to credit verified military service, training, or educa-
tion that is relevant to funeral directing or embalming to provi-
sional funeral director or provisional embalmer licensing require-
ments.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 17, 2024.

TRD-202403164

Sarah Hartsfield

Interim Executive Director/Staff Attorney

Texas Funeral Service Commission

Effective date: August 6, 2024

Proposal publication date: May 10, 2024

For further information, please call: (512) 936-2474

L4 L4 ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 745. LICENSING

SUBCHAPTER K. INSPECTIONS,
INVESTIGATIONS, AND CONFIDENTIALITY
DIVISION 3. CONFIDENTIAL RECORDS

26 TAC §745.8483, §745.8497

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §745.8483, concerning What portions
of a child care record are confidential, and new §745.8497, con-
cerning What confidentiality requirements apply to a person who
is an applicant for a permit, a permit holder, or a former permit
holder.

The amendment to §745.8483 and new §745.8497 are adopted
without changes to the proposed text as published in the May 3,
2024, issue of the Texas Register (49 TexReg 2954). The rules
will not be republished.

BACKGROUND AND JUSTIFICATION

The amendment and new section are necessary to implement
Senate Bill (S.B.) 510 and a portion of House Bill (H.B.) 4696,
88th Legislature, Regular Session, 2023.

S.B. 510 added §552.11765 to Texas Government Code to re-
quire a state licensing authority to make confidential certain in-
formation regarding an applicant for a permit, permit holder, or
former permit holder. Accordingly, HHSC Child Care Regulation
(CCR) is adopting (1) a new rule that describes the confidential-
ity requirements that apply to an applicant for a permit, a permit
holder, or a former permit holder; and (2) an amended rule that
describes the confidential portions of a child care record to in-
clude a cross-reference to the new rule.

H.B. 4696 amended Texas Health and Safety Code §253.001(4)
and Texas Human Resources Code §48.251(a)(3) and
§48.252(b) and (c) to specify that HHSC Long-Term Care
Regulation Provider Investigations (HHSC Pl) is responsible for
investigating an allegation of abuse, neglect, and exploitation
of an elderly person or adult with a disability who resides in a
residential child-care facility. Accordingly, CCR is adopting an
amended rule to add to the list of confidential information in a
child care record any information that would interfere with an
HHSC PI investigation if the information were released. Only a
portion of H.B. 4696 is being implemented as part of this rule
project; a separate project will complete the rule development
to implement the bill.

COMMENTS

The 31-day comment period ended June 3, 2024. During this
period, HHSC received two comments from two commenters: an
applicant to operate a listed family home and a representative of
a licensed child-care center. A summary of comments relating
to the rules and HHSC's responses follows.

Comment: One commenter appeared to ask how the rules will
affect her recent background check and application to operate a
listed family home.

Response: To the extent that the comment implies that the rule
language is not clear, HHSC disagrees with that implication and
declines to revise the rules. With respect to background infor-
mation related to background checks, §745.8483(3), already ad-
dresses the confidentiality of such information. With respect to
information in an application for a permit, §745.8487 straightfor-
wardly identifies information that is confidential, as well as ex-
ceptions that apply to home operations, such as listed family
homes, and email addresses. Moreover, §745.8487 implements
statutory language that is already effective. HHSC has previ-
ously communicated the statutory requirements to stakeholders
and will send additional information to providers regarding the
rule changes once adopted.

ADOPTED RULES

August 2, 2024 49 TexReg 5779



Comment: One commenter expressed support for the rule pro-
posals.

Response: HHSC appreciates the support for the rules.
STATUTORY AUTHORITY

The amendment and new section are adopted under Texas Gov-
ernment Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agencies,
and Texas Government Code §531.033, which requires the Ex-
ecutive Commissioner to adopt rules necessary to carry out the
duties of HHSC under Texas Government Code Chapter 531.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 16, 2024.

TRD-202403120

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: October 9, 2024

Proposal publication date: May 3, 2024

For further information, please call: (512) 438-3269

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS

CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS

SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)

34 TAC §41.17

The Board of Trustees of the Teacher Retirement System of
Texas (TRS) adopts new §41.17 (relating to Limited-time En-
rollment Opportunity for Medicare-eligible Retirees) under Sub-
chapter A (relating to Retiree Health Care Benefits (TRS-CARE))
of Chapter 41 in Part 3 of Title 34 of the Texas Administrative
Code without changes to the text as originally published in the
May 31, 2024, issue of the Texas Register (49 TexReg 3917).
The rule will not be republished.

REASONED JUSTIFICATION

The trust fund of the Texas Public School Retired Employees
Group Benefits Program ("TRS-Care"), administered under
Chapter 1575 of the Insurance Code, experienced growth in
recent years stemming from federal changes to Medicare, TRS'
improved contracts with Medicare Advantage and Part D drug
benefits, and other factors.

TRS received correspondence from legislative leadership direct-
ing TRS to use TRS-Care fund growth to reduce premiums and
offer a one-time enroliment opportunity for eligible TRS-Care
Medicare Advantage participants. TRS evaluated how to maxi-
mize its fund balance to accomplish these goals while preserving

the fund's long-term stability. TRS developed the new §41.17 in
furtherance of the legislative direction and TRS' evaluation of the
fund.

TRS is adopting new §41.17 to provide a limited-time enroll-
ment opportunity for unenrolled retirees, dependents, surviving
spouses, and surviving dependent children in anticipation of the
upcoming TRS-Care open enrollment period (which begins on
October 1, 2024) and the reduced premiums that would take ef-
fect on the next plan year, which begins January 1, 2025.

New §41.17 implements details of this limited-time enrollment
opportunity, for example, specifying who is eligible, when eligi-
ble individuals may enroll, and when coverage will be effective.
Eligible retirees, dependents, surviving spouses, and surviving
dependent children will be eligible to enroll beginning October 1,
2024, through March 31, 2026.

COMMENTS
No comments on the proposed adoption were received.
STATUTORY AUTHORITY

This new §41.17 is being adopted under the authority of Chap-
ter 1575, Insurance Code, which establishes the Texas Pub-
lic School Retired Employees Group Benefits Act (TRS-Care),
§1575.052, which allows the TRS Board of Trustees to adopt
rules, plans, procedures, and orders reasonably necessary to
implement Chapter 1575, including periods of enrollment and se-
lection of coverage and procedures for enrolling and exercising
options under the group program; Chapter 825 of the Govern-
ment Code, which governs the administration of TRS; §825.102
of the Government Code, which authorizes the TRS Board of
Trustees to adopt rules for the transaction of the business of the
Board.

CROSS-REFERENCE TO STATUTE

The adopted new §41.17 affects Chapter 1575, Insurance Code,
which establishes the Texas Public School Retired Employees
Group Benefits Program (TRS-Care), §1575.052, which allows
the TRS Board of Trustees to adopt rules, plans, procedures,
and orders for periods of enroliment and selection of coverage
and procedures for enrolling and exercising options under the
group program.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403213

Don Green

Chief Financial Officer

Teacher Retirement System of Texas

Effective date: August 11, 2024

Proposal publication date: May 31, 2024

For further information, please call: (512) 542-3528

¢ L4 ¢
TITLE 43. TRANSPORTATION

PART 3. MOTOR VEHICLE CRIME
PREVENTION AUTHORITY
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CHAPTER 57. MOTOR VEHICLE CRIME
PREVENTION AUTHORITY
43 TAC §57.36

INTRODUCTION. The Motor Vehicle Crime Prevention Authority
(MVCPA) adopts amendments to 43 Texas Administrative Code
(TAC) §57.36 concerning level of funding for grant projects. The
board adopts amendments to 43 TAC §57.36 without changes
to the proposed text as published in the April 19, 2024, issue
of the Texas Register (49 TexReg 2457). The rule will not be
republished.

REASONED JUSTIFICATION.

Transportation Code §1006.151(a) and §1006.154 provide the
MVCPA with authority to issue grants in its own name by pro-
viding funding to law enforcement agencies for economic mo-
tor vehicle theft and fraud-related motor vehicle crime enforce-
ment teams; to law enforcement agencies, local prosecutors,
judicial agencies, and neighborhood, community, business and
non-profit organizations for the programs designed to reduce the
incidence of economic motor vehicle theft and fraud-related mo-
tor vehicle crime; for conducting educational programs designed
to inform motor vehicle owners of methods of preventing motor
vehicle burglary or theft and fraud-related motor vehicle crime;
for equipment, for experimental purposes, to assist motor vehicle
owners in preventing motor vehicle burglary or theft; and funding
to establish a uniform program to prevent stolen motor vehicles
from entering Mexico. Under current 43 TAC §57.36, a grantee
must contribute a cash match of 20% of the total MVCPA award
for each year of funding to be eligible for MVCPA grant funds.

The amendments to 43 TAC §57.36 are adopted to provide the
MVCPA board with authority to address unforeseen grantee
budgetary shortfalls by providing the board with greater flexibility

amendments would allow the MVCPA board to exercise its
discretion in setting the percentage of cash match in each grant
funding cycle by considering grantee budgetary factors. By
providing the MVCPA board with discretion to set the percent-
age of cash match or waive the cash match requirement for a
given fiscal year, the board can ensure that law enforcement
agencies with decreased financial resources will have a realistic
opportunity to apply for and secure MVCPA grant funding in
furtherance of the MVCPA statutory mandates.

SUMMARY OF PUBLIC COMMENTS.

The MVCPA received one comment from a taskforce member in
favor of the amendment.

STATUTORY AUTHORITY. The amendments are adopted
under Transportation Code §1006.101. Transportation Code
§1006.101 authorizes the MVCPA to adopt rules that are nec-
essary and appropriate to implement the powers and duties of
the authority.

CROSS REFERENCE TO STATUTE. Art. 4413(37) §6.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on July 22, 2024.

TRD-202403208

David Richards

General Counsel

Motor Vehicle Crime Prevention Authority

Effective date: August 11, 2024

Proposal publication date: April 19, 2024

For further information, please call: (512) 465-1423

in adjusting the cash match percentage required of law enforce- ¢ L4 ¢
ment grantees seeking MVCPA grant funding. The adopted
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‘Review Of

ULE S This section contains notices of state agency rule review
GENCY as directed by the Texas Government Code, §2001.039.

Included here are proposed rule review notices, which

invite public comment to specified rules under review; and adopted rule review notices, which summarize public comment
received as part of the review. The complete text of an agency’s rule being reviewed is available in the Texas

Administrative Code on the Texas Secretary of State’s website.

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the website and printed copies of these notices may be directed to the Texas Register office.

Proposed Rule Reviews
Finance Commission of Texas
Title 7, Part 1

On behalf of the Finance Commission of Texas (commission), the Of-
fice of Consumer Credit Commissioner files this notice of intention to
review and consider for readoption, revision, or repeal, Texas Admin-
istrative Code, Title 7, Part 1, Chapter 7, concerning Texas Financial
Education Endowment Fund.

This rule review will be conducted pursuant to Texas Government
Code, §2001.039. The commission will accept written comments
received on or before the 30th day after the date this notice is published
in the Texas Register as to whether the reasons for adopting these rules
continue to exist.

The Office of Consumer Credit Commissioner, which administers these
rules, believes that the reasons for adopting the rules contained in this
chapter continue to exist. Any questions or written comments pertain-
ing to this notice of intention to review should be directed to Matthew
Nance, General Counsel, Office of Consumer Credit Commissioner,
2601 North Lamar Boulevard, Austin, Texas 78705, or by email to
rule.comments@occc.texas.gov. Any proposed changes to the rules as
a result of the review will be published in the Proposed Rules Section
of the Texas Register and will be open for an additional public com-
ment period prior to final adoption or repeal by the commission.

TRD-202403260

Matthew Nance

General Counsel, Consumer Credit Commissioner
Finance Commission of Texas

Filed: July 22, 2024

¢ ¢ ¢
Texas Alcoholic Beverage Commission
Title 16, Part 3

Pursuant to Texas Government Code §2001.039, the Texas Alcoholic
Beverage Commission (TABC) will review its rules in Texas Admin-
istrative Code Title 16, Chapter 45, Subchapters A through E (16 TAC
§§45.1 - 45.51), relating to Marketing Practices: General Provisions,
Enforcement, and Specific Requirements for Distilled Spirits, Malt
Beverages, and Wine. TABC will consider whether the reasons for
initially adopting these rules continue to exist and determine whether
these rules should be repealed, readopted, or readopted with amend-
ments.

TABC will consider any written comments on the rule review that are
received by TABC no later than 5:00 p.m., central time, on September

1, 2024. Send your comments to rules@tabc.texas.gov or to the Office
of General Counsel, Texas Alcoholic Beverage Commission, P.O. Box
13127, Austin, Texas 78711-3127.

TRD-202403337

Matthew Cherry

Senior Counsel

Texas Alcoholic Beverage Commission
Filed: July 24, 2024

¢ ¢ ¢
Adopted Rule Reviews

State Office of Administrative Hearings
Title 1, Part 7

The Texas State Office of Administrative Hearings (SOAH) files this
notice of re-adoption of the following chapters contained in Title 1, Part
7 of the Texas Administrative Code:

Chapter 155. Rules of Procedure

Chapter 156. Arbitration Procedures for Certain Enforcement Actions
ofthe Department of Aging and Disability Services Regarding Assisted
Living Facilities

Chapter 157. Temporary Administrative Law Judges

Chapter 160. General Administration

Chapter 161. Requests for Records

Chapter 163. Arbitration Procedures for Certain Enforcement Actions
of the Texas Department of Aging and Disability Services Regarding
Convalescent and Nursing Homes

Chapter 165. Rules of Procedure for Appraisal Review Board Appeals

Notice of SOAH's intention to review these rules was published in the
May 24, 2024, issue of the Texas Register (49 Tex Reg 3817). SOAH
did not receive any comments on the rule review. In accordance with
Government Code §2001.039, SOAH has concluded that the reasons
for the above-referenced rules continue to exist and that the re-adoption
of these chapters is necessary and appropriate.

Relating to Chapter 159 concerning the Rules of Procedure for Admin-
istrative License Suspension Hearings, SOAH proposed amendments
to Subchapters A, B, C, D, E, and F of Chapter 159 in the May 24, 2024,
issue of the Texas Register (49 TexReg 3647). The adoption of those
amendments is currently being addressed through a separate rulemak-
ing process, and therefore the review and re-adoption of Chapter 159
as part of this rule review is not necessary at this time.

RULE REVIEW August 2, 2024 49 TexReg 5783
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This concludes the review of Title 1, Part 7, Chapters 155, 156, 157,
160, 161, 163, and 165.

TRD-202403201

Shane Linkous

General Counsel

State Office of Administrative Hearings
Filed: July 19, 2024

14 14 14
Joint Financial Regulatory Agencies
Title 7, Part 8

The Finance Commission of Texas and the Texas Credit Union Com-
mission (commissions) have completed the rule review of the follow-
ing chapters in Texas Administrative Code, Title 7, Part 8, in their
entirety: Chapter 151, concerning Home Equity Lending Procedures;
Chapter 152, concerning Repair, Renovation, and New Construction on
Homestead Property; and Chapter 153, concerning Home Equity Lend-
ing. The rule review was conducted under Texas Government Code,
§2001.039.

Notice of the review of 7 TAC Chapters 151, 152, and 153 was pub-
lished in the March 29, 2024, issue of the Texas Register (49 TexReg
2095). The commissions received no official comments in response
to that notice. The commissions believe that the reasons for initially
adopting the rules contained in these chapters continue to exist.

Before publishing notice of the review in the Texas Register, the Joint
Financial Regulatory Agencies (Texas Department of Banking, Depart-
ment of Savings and Mortgage Lending, Office of Consumer Credit
Commissioner, and Texas Credit Union Department) issued an infor-
mal advance notice of the rule review to stakeholders. The agencies re-
ceived three informal precomments in response to the advance notice.
The agencies appreciate the thoughtful input provided by stakeholders.

In informal precomments, two industry attorneys recommended
amendments to 7 TAC §153.8 (relating to Security of the Equity
Loan: Section 50(a)(6)(H)) to provide guidance for factually complex
situations involving multiple-unit homestead property, homestead
ownership by unmarried cotenants, and multigenerational homestead
ownership. At this time, it is unclear whether further rule text address-
ing these factually complex situations is appropriate in addition to the
current text of §153.8. The agencies intend to monitor this issue to
determine whether interpretation amendments may be appropriate in
the future.

As a result of internal review by the agencies, the commissions have
determined that certain revisions are appropriate and necessary in 7
TAC Chapter 151. Those proposed changes are published elsewhere
in this issue of the Texas Register.

As a result of the rule review, the commissions find that the reasons
for initially adopting the rules in 7 TAC Chapters 151, 152, and 153
continue to exist, and readopt these chapters in accordance with the
requirements of Texas Government Code, §2001.039.
TRD-202403203

Matthew Nance

General Counsel, Consumer Credit Commissioner

Joint Financial Regulatory Agencies

Filed: July 19, 2024

¢ ¢ ¢
Texas Alcoholic Beverage Commission
Title 16, Part 3

The Texas Alcoholic Beverage Commission (TABC) has completed
its review of its rules in Texas Administrative Code Title 16, Chapter
33, Subchapters C through G (16 TAC §§33.40 - 33.105), relating to
Bonds, Application Review and Protests, Events at a Temporary Loca-
tion, License and Permit Action, and Emergency Orders. This review
was done pursuant to Texas Government Code §2001.039, which di-
rects state agencies to review and consider for readoption each of their
rules. The proposed rule review was published in the May 24, 2024,
issue of the Texas Register (49 TexReg 3817).

SUMMARY OF COMMENTS. TABC received one comment from
Griffith & Hughes, PLLC requesting amendments to 16 TAC §33.41
and §33.54, and the repeal of §33.59.

COMMENT: The commenter states that Rule 33.41(e)(3) and (e)(6)(C)
contradict Texas Alcoholic Beverage Code §106.14 and are thus ultra
vires.

AGENCY RESPONSE: The agency disagrees with the commenter.
Rule 33.41 implements Alcoholic Beverage Code §11.11 and §61.13,
which require certain permittees and licensees to file conduct surety
bonds to ensure their conformity with alcoholic beverage laws. Alco-
holic Beverage Code §106.14 is a "safe harbor" provision that generally
shields a TABC-licensed employer from liability for certain violations
committed by its employees if certain conditions are met.

For purposes of forfeiting a conduct surety bond, Rule 33.41(¢)(3) and
(e)(6)(C) allow violations committed by the employee, agent, or ser-
vant of a TABC-licensed employer to be attributed to the employer
when the employer is otherwise shielded from liability under §106.14.
The commenter claims that these rules contradict §106.14 by allowing
an employee's improper actions to be held against the employer. That is
incorrect. The rules are directly in line with Alcoholic Beverage Code
§11.11(b)(2) and §61.13(b)(2), which provide for the forfeiture of a
conduct surety bond if an employer's permit or license is revoked or on
final adjudication that the permit or license holder violated a provision
of this code, "regardless of whether the actions of an employee of a
holder are not attributable to the holder under Section 106.14." With
that statutory language, the legislature clearly intended to hold permit
and license holders accountable for their employees' actions by making
their conduct surety bond susceptible to forfeiture based on violations
committed by those employees. As such, the rules are not ultra vires.

COMMENT: The commenter states that Rule 33.54 should be amended
to require the agency to make a licensing determination within 90 days
of the filing of an original license application and within 180 of the
filing of a renewal license application. The commenter also states that
the rule should impose deadlines by which a hearing on an application
must be held.

AGENCY RESPONSE: The agency disagrees with the commenter's
proposed amendment because it is unnecessary, contrary to the
agency's public safety mission, and parts of it are outside the agency's
purview.

Our data shows that the agency is processing the vast majority of appli-
cations in a timely fashion. Specifically, the average time to process an
application is currently less than 26 days, which is down from 38 days
in 2021 and 52 days in 2018. There are outliers, as the commenter
notes, but the agency does not believe it is wise to self-impose an ar-
bitrary, one size fits all deadline based on the most extreme examples.
And for those applications that take longer to review, it is often because
the applications are more complicated or require more in-depth inves-
tigation due to potential public safety concerns. As such, the agency
believes the commenter's proposal is unnecessary and contrary to pub-
lic safety.
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Regarding the commenter's proposal to require hearings to be held
within a certain number of days after an applicant requests a hearing or
the agency finds reasonable grounds for an application protest, the Al-
coholic Beverage Code requires that the State Office of Administrative
Hearings (SOAH) conduct hearings on applications. And it is SOAH,
not TABC, that sets the hearing schedules. See 1 TAC §155.401(b)
(The SOAH judge "may issue orders regarding the date, time, and
place for hearing, and orders affecting the scope of the proceeding."). It
would be inappropriate for TABC to attempt to mandate hearing time-
lines for SOAH, which would only be binding if SOAH adopted those
timelines by reference. See Tex. Gov't Code § 2003.050(b) ("Notwith-
standing other law, the procedural rules of the state agency on behalf of
which the hearing is conducted govern procedural matters that relate to
the hearing only to the extent that the chief administrative law judge's
rules adopt the agency's procedural rules by reference.").

COMMENT: The commenter states that Rule 33.59 should be repealed
because it contradicts Texas Alcoholic Beverage Code §11.43 and is
thus ultra vires. The commenter also believes the rule is unnecessary.

AGENCY RESPONSE: The agency disagrees with the commenter.
Rule 33.59, which was adopted pursuant to authority in Texas Alco-
holic Beverage Code §11.43(j), "lay[s] out procedures when a valid
protest is referred to SOAH for a hearing while commission review
and investigation related to the application is ongoing, and the execu-
tive director subsequently identifies a reason or reasons to recommend
denial of the application." 45 TexReg 5574 (Rule Proposal). In that cir-
cumstance, the agency will request that SOAH remand the application
to the agency to be handled in accordance with Alcoholic Beverage
Code §11.43(g).

The commenter claims that the agency's authority to recommend an
application be denied ceases upon referral of an application protest to
SOAH. The commenter fails to cite to any supporting authority for his
assertion, and the agency is not aware of any. The commenter also
claims that section 11.43 "does not give the Commission legal author-
ity to claw back a referral from SOAH." But the commenter mischar-
acterizes the rule; it provides that the agency shall request remand -
a request that SOAH is free to grant or deny. See Tex. Gov't Code
§2001.058(b) (SOAH administrative law judge is not subject to refer-
ring agency's supervision); 1 TAC ch.155 (SOAH Rules of Procedure).
To the extent the commenter questions SOAH's authority to remand
cases, that issue is beyond the scope of this rule review, but we note
that SOAH often dismisses contested cases without prejudice, which
effectively remands the case back to the referring agency for action.
See 1 TAC §155.503 (authorizing an ALJ to dismiss a case for various
reasons). In these instances, the ALJ's dismissal is merely the pro-
cedural vehicle used to effectuate the requested remand. Rule 33.59
provides an avenue to avoid any unnecessary proceedings at SOAH if
an applicant elects not to request a hearing under Alcoholic Beverage
Code §11.43(g) after receiving notice of the agency's denial recom-
mendation based on grounds separate from those raised in a protest.
An application's denial at the agency level is a proceeding on the ap-
plication and to move forward with a SOAH hearing on the protested
grounds (absent a hearing request by the applicant) would not only be
unnecessarily duplicative but also moot should the Commission deny
the application. Additionally, it is well within the agency's authority
to promulgate a rule requiring the agency, as a jurisdictional party, to
make a request to an ALJ and such a requirement fits within the legisla-
ture's directive to the agency in Alcoholic Beverage Code §11.43(j) to
adopt rules implementing the application review and protest process.
Therefore, TABC does not agree that Rule 33.59 is ultra vires.

The commenter also claims the rule is unnecessary "because the Com-
mission can recommend a denial on the front end, and if further in-
vestigation finds that there is no basis for the denial, the Commission

can always withdraw their denial recommendation obviating any need
for remand." The commenter proposes that the agency automatically
recommend denial of all applications on which a protest is received
to only subsequently rescind the denial in those instances where the
agency does not find grounds to deny. Not only is this impractical,
but such a process would result in the needless expenditure of agency
resources that could instead be spent on processing additional applica-
tions. Moreover, the commenter's proposed course of action does not
address the issue that the rule was designed to address, which are those
circumstances where the agency has not identified a basis for denial at
the time an application protest is referred to SOAH as required by Al-
coholic Beverage Code §11.43(f). Thus, TABC does not agree that the
rule is unnecessary.

READOPTION OF RULES. After review, TABC finds that the rea-
sons for adopting 16 TAC §§33.40 - 33.105 continue to exist. TABC
readopts those rules. However, TABC also identified provisions in the
reviewed rules that may warrant further amendment. TABC will for-
mally propose any amendments consistent with the Texas Administra-
tive Procedure Act, Texas Government Code Chapter 2001.

TRD-202403336

Matthew Cherry

Senior Counsel

Texas Alcoholic Beverage Commission
Filed: July 24, 2024

¢ ¢ ¢

Department of State Health Services
Title 25, Part 1

The Texas Health and Human Services Commission (HHSC), on be-
half of the Texas Department of State Health Services (DSHS), adopts
the review of the chapter below in Title 25, Part 1, of the Texas Admin-
istrative Code (TAC):

Chapter 265, General Sanitation

Notice of the review of this chapter was published in the May 24, 2024,
issue of the Texas Register (49 TexReg 3819). HHSC received no com-
ments concerning this chapter.

HHSC and DSHS have reviewed Chapter 265 in accordance with Texas
Government Code §2001.039, which requires state agencies to assess,
every four years, whether the initial reasons for adopting a rule continue
to exist.

The agencies determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 265. Any amend-
ments, if applicable, to Chapter 265 identified by HHSC and DSHS in
the rule review will be proposed in a future issue of the Texas Register.

This concludes HHSC's and DSHS' review of 25 TAC Chapter 265 as
required by the Texas Government Code §2001.039.

TRD-202403216

Jessica Miller

Director, Rules Coordination Office

Department of State Health Services

Filed: July 22, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 25, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 405, Patient Care--Mental Health Services
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Notice of the review of this chapter was published in the June 7, 2024,
issue of the Texas Register (49 TexReg 4066). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 405 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 405. Any amend-
ments, if applicable, to Chapter 405 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 25 TAC Chapter 405 as required by
the Texas Government Code §2001.039.

TRD-202403262

Jessica Miller

Director, Rules Coordination Office
Department of State Health Services
Filed: July 23, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 25, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 411, State Mental Health Authority Responsibilities

Notice of the review of this chapter was published in the June 7, 2024,
issue of the Texas Register (49 TexReg 4066). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 411 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting rules in
the chapter continue to exist and readopts Chapter 411 except for:

§411.61 Memorandum of Understanding Concerning Capacity Assess-
ment for Self-Care and Financial Management; and

§411.64 Memorandum of Understanding (MOU) on Relocation Pilot
Program.

The identified repeals and any amendments, if applicable, to Chapter
411 identified by HHSC in the rule review will be proposed in a future
issue of the Texas Register.

This concludes HHSC's review of 25 TAC Chapter 411 as required by
the Texas Government Code §2001.039.

TRD-202403264

Jessica Miller

Director, Rules Coordination Office

Department of State Health Services

Filed: July 23, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 25, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 414, Rights and Protections of Persons Receiving Mental
Health Services

Notice of the review of this chapter was published in the June 7, 2024,
issue of the Texas Register (49 TexReg 4066). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 414 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting rules in
the chapter continue to exist and readopts Chapter 414 except for:

§414.414, References;
§414.415, Distribution;
§414.508, References;
§414.509, Distribution;
§414.562, Exhibits;
§414.563, References; and
§414.564, Distribution.

The identified repeals and any amendments, if applicable, to Chapter
414 identified by HHSC in the rule review will be proposed in a future
issue of the Texas Register.

This concludes HHSC's review of 25 TAC Chapter 414 as required by
the Texas Government Code §2001.039.

TRD-202403263

Jessica Miller

Director, Rules Coordination Office

Department of State Health Services

Filed: July 23, 2024

¢ ¢ ¢
Texas Diabetes Council
Title 25, Part 9

The Texas Diabetes Council adopts the review of the chapter below in
Title 25, Part 9, of the Texas Administrative Code (TAC):

Chapter 651, Conduct of Council Meetings

Notice of the review of this chapter was published in the May 10, 2024,
issue of the Texas Register (49 TexReg 3379). DSHS received no com-
ments concerning this chapter.

DSHS has reviewed Chapter 651 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 651. Any amend-
ments, if applicable, to Chapter 651 identified by DSHS in the rule
review will be proposed in a future issue of the Texas Register.
TRD-202403206

Jessica Miller

Director, Rules Coordination Office

Texas Diabetes Council

Filed: July 22, 2024

4 ¢ ¢
Texas Health and Human Services Commission
Title 26, Part 1
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The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 261, Intermediate Care Facilities for Individuals with An Intel-
lectual Disability or Related Conditions (ICF/IID) Program--Contract-

ing
Notice of the review of this chapter was published in the April 5, 2024,
issue of the Texas Register (49 TexReg 2204). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 261 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 261. Any amend-
ments, if applicable, to Chapter 261 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 26 TAC Chapter 261 as required by
the Texas Government Code §2001.039.

TRD-202403215

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission
Filed: July 22, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 271, Community Care for Aged and Disabled

Notice of the review of this chapter was published in the May 24, 2024,
issue of the Texas Register (49 TexReg 3819). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 271 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 271. Any amend-
ments, if applicable, to Chapter 271 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 26 TAC Chapter 271 as required by
the Texas Government Code §2001.039.

TRD-202403269

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission

Filed: July 23, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 300, State Authority Responsibilities

Notice of the review of this chapter was published in the June 14, 2024,
issue of the Texas Register (49 TexReg 4439). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 300 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 300. Any amend-
ments, if applicable, to Chapter 300 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register:

This concludes HHSC's review of 26 TAC Chapter 300 as required by
the Texas Government Code §2001.039.

TRD-202403266
Jessica Miller
Director, Rules Coordination Office

Texas Health and Human Services Commission
Filed: July 23, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 306, Behavioral Health Delivery System

Notice of the review of this chapter was published in the June 7, 2024,
issue of the Texas Register (49 TexReg 4067). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 306 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting rules in
the chapter continue to exist and readopts Chapter 306 except for:

§306.281, Guidelines; and
§306.333, Guidelines.

The identified repeals and any amendments, if applicable, to Chapter
306 identified by HHSC in the rule review will be proposed in a future
issue of the Texas Register.

This concludes HHSC's review of 26 TAC Chapter 306 as required by
the Texas Government Code §2001.039.

TRD-202403265

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission

Filed: July 23, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 307, Behavioral Health Programs

Notice of the review of this chapter was published in the June 7, 2024,
issue of the Texas Register (49 TexReg 4067). HHSC received no com-
ments concerning this chapter.
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HHSC has reviewed Chapter 307 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 307. Any amend-
ments, if applicable, to Chapter 307 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 26 TAC Chapter 307 as required by
the Texas Government Code §2001.039.

TRD-202403267

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission

Filed: July 23, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 354, Hemophilia Assistance Program

Notice of the review of this chapter was published in the June 7, 2024,
issue of the Texas Register (49 TexReg 4067). HHSC received no com-
ments concerning this chapter.

HHSC has reviewed Chapter 354 in accordance with Texas Govern-
ment Code §2001.039, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist.

The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 354. Any amend-
ments, if applicable, to Chapter 354 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 26 TAC Chapter 354 as required by
the Texas Government Code §2001.039.

TRD-202403205

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission

Filed: July 22, 2024

¢ ¢ ¢
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TABLES &

R AP H I C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,
Part Number, Chapter Number and Section Number.
Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”

followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.

Figure 1: 1 TAC §18.31(a)

Campaign Finance Original Threshold

Reports: Section of Threshold Description Amount Adjusted Amount
Election Code
PAC: Amount of contributions or
253.031(b) expenditures permitted before TA is $500 $1,080[$4,050]
required
CEC: Amount of contributions or
253.031(d)(2) expenditures permitted before TA is $25,000 $40,300[$28996]
required
Contribution by Out-of-state PAC:
253.032(a) Threshold above which certain $500 $1,110[$4;086]

paperwork is required
Contribution to Out-of-state PAC:
253.032(a)(1) Threshold above which certain $100 $220
contribution information is required
Contribution by Out-of-state PAC:
253.032(e) Threshold at or below which certain $500 $1,110[$4;086]
information is required
Contributions: Threshold over which

254.031(a)(1) more information is required $50 s110
Loans: Threshold over which more
254.031{a)2) information is required $50 $110
" Expenditures: Threshold over which
254.031{a)i3) more information is required $100 $220
" Contributions: Threshold at or below $ $11
254.031(a)(5) which more information is not required 50 110
Expenditures: Threshold at or below
254.031(a)(5) which more information is not required $100 $220
Interest, credits, refunds: Threshold over
254.031(a)(9) which more information is required $100 $140
Sale of political assets: Threshold over
254.031(a)(10) which proceeds must be reported $100 $140
Investment Gain: Threshold over which
254.031(a)(11) more information is required $100 $140
Contribution Gain: Threshold over which
254.031(a){12) $100 $140

more information is required

Caucus, contributions from non-caucus
254.0311(b)(1) members: Threshold over which more $50 $110
information is required

Caucus, loans: Threshold over which

254.0311(b)(2) more information is required $50 $110
Caucus, expenditures: Threshold over
254.0311(b)(3) which more information is required $50 $110

Caucus, contributions and expenditures:
254.0311(b){4) Threshold at or below which more $50 $110
information is not required
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Campaign Finance

Original Threshold

Reports: Section of Threshold Description Adjusted Amount
. Amount
Election Code
Contributions, Best Efforts: Threshold
under which filer is not required to
SRS request contributor information to be in $500 $850[$220]
compliance
Electronic Filing Exemption: Threshold at
254.036 or below which a filer may qualify $20,000 $33,910[$32;810]
Daily Reports by certain candidates and
254.038(a) PACs: Contribution threshold triggering $1,000 $2,220[$2:458]
report
Daily Reports by GPACs: Contribution
254.039 threshold triggering report $5,000 $7.600[$#356]
Daily reports'by GPACs:. DCE expenditure $2.220/$33.370
254.039 thresholds (single candidate/group of $1,000/515,000 :
candidates) 52 7286]
Judicial candidates, contributions:
254.0611(a)(2) Threshold over which more information S50 $110
is required
Judicial candidates, asset purchase:
254.0611{a)(3) Threshold over which more information $500 $1,110[$4:686]
is required
Statewide executive and legislative
254.0612 candidates, contributions: Threshold $S500 $1,110[54,680]
over which more information is required
Local officeholders, contributions:
254.095 Threshold under which reporting is not $S500 $1,110[54,080]
required
GPAC, contributions: Threshold over
254.151(6) which more information is required 350 5110
GPAC, higher itemization threshold:
254.1541(a) Threshold under which it applies $20,000 $32,240[$24:490]
GPACs that meet higher itemization
254.1541(b) threshold: Threshold over which more $100 $220
contributor information is required
MPAC: Threshold over which
254.156(1) contribution, lender and expenditure S10 $20
information is required
MPACs that meet higher itemization
254.156(2) threshold: Threshold over which more $20 $40
contributor information is required
254 181 Candidate or SPACs, modified reporting:
: Contribution or expenditure threshold at
254.182 or below which filers may avoid pre- $500 $1,110[$4:680]
254.183 election reports
DCE filers: Threshold over which a report
254.261 mmiust be filed $100 $160
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Figure 2: 1 TAC §18.31(a)

Lobby Registrations
and Reports: Section
of Government Code

Threshold Description

Original Threshold
Amount

Adjusted Amount

305.003(1)

Lobbyist, expenditures: Threshold over

which registration is required

$500, by 1 Tex.
Admin. Code §34.41

$970 [$946]

305.003(2)

Lobbyist, compensation: Threshold over

which registration is required

$1,000, by 1 Tex.
Admin. Code §34.43

$1,930 [$4:878]

305.004(7)

Lobbying for political party: Threshold at

or below
required

which registration is not

$5,000

$11,120 [$46:760]

305.005(g)(2)

Lobbyist:

Compensation threshold

$10,000

Less than $22,240
[Lessthar
$24,520]

305.005(g)(3)

Lobbyist:

Compensation threshold

$25,000

$22.240 to less
than $55,610

[$24,520tcess
thar-$53-810]

305.005(g)(4)

Lobbyist:

Compensation threshold

$50,000

$55,610 to less
than $111,220
[$52-840tatess
thar$107.610]

305.005(g)(5)

Lobbyist:

Compensation threshold

$100,000

$111,220 to less
than $222.440

[$467640tatess
harS215-220]

305.005(g)(6)

Lobbyist:

Compensation threshold

$150,000

$222.,440 to less
than $333,660

[$245230tatess
har5322840]

305.005(g)(7)

Lobbyist:

Compensation threshold

$200,000

$333,660 to less
than $444.880

[$322.840tatess
hars430,450]

305.005(g)(8)

Lobbyist:

Compensation threshold

$250,000

$444,880 to less
than $556,100

[$428,450tctess
hars538.070]

305.005(g)(9)

Lobbyist:

Compensation threshold

$300,000

$556,100 to less
than $667,320

[$528.070totess
Hiar5645,630]

305.005(g){10)

Lobbyist:

Compensation threshold

$350,000

$667,320 to less
than $778.540

[$645,680-tatess
Hhar$752-200]
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Lobby Registrations
and Reports: Section

Threshold Description

Original Threshold

Adjusted Amount

annually

of Government Code Ammount
Lobbyist: Compensation threshold $778,540 to less
than $889,760
305.005(g)(11) $400,000 : than 5889,760
than-5866,910]
Lobbyist: Compensation threshold $889,760 to less
4’—1—
305.005(g)(12) $450,000 [tha” 1,000,980
£han-$968.520]
Lobbyist: Compensation threshold 51,000,980 to less
4!_1—
305.005(g)(13) $500,000 [tha” 1,112,200
han-$1,076,120]
Lobbyist: Compensation threshold $1,112,200 or
305.005(g-1) $500,000 " more
FRrore]
Lobbyist, legislative/executive branch
305.0061{c}3} member: Threshold over which gifts, S50 S110
awards and mementos must be disclosed
Lobbyist, food and beverage: Threshold
305.0061(e-1) at or below which it is considered a gift $50 $110
and reported as such
Lobbyist, annual filer: Expenditure
305.0063 threshold at or below which filer may file $1,000 $2.220 [$2:450]

49 TexReg 5792 August 2, 2024 Texas Register




Figure 3: 1 TAC §18.31(a)

Personal Financial

Original Threshold

Statements: Section Threshold Description Adjusted Amount
. Amount
of Gov't Code
PFS threshold less than $11,120
572.022(a){(1 less than $5,000
{a)(1) S [$10.760]
PFS threshold $5,000 to less than $11,120 [$40:760]
572.022(a){2) $10,000 to less than
’ $22,240 [$24,520]
PFS threshold $10,000 to less than $22,240 [$21520}
572.022(a)(3) $25 000 to less than
’ $55,610 [$53,840]
572.022(a)(4) FES Tareshold $25,000 or more | 222810 [$53,844]
or more
572,005 PFS, retainer: Threshold over which filer
SR with a substantial interest in a business $25,000 $55,610 [$52,840]
572.023(b)(1) ) : ;
entity must report more information
PFS, interest, dividends, royalties and
572.023(b)(4) rents: Threshold over which information $500 $1,110 [$4;080]
must be reported
PFS, loans: Threshold over which
572.023(b){5) information must be reported $1,000 $2,220 [$2:156]
PFS, gifts: Threshold over which
572.023(b)(7) information must be reported $250 $560 [$540]
PFS, income from trust: Threshold over
572.023(b)(8) which information must be reported $500 1,110 [$,080]
PFS, government contracts: Threshold of
i i i Exceeds $12,210
572.023(b)(15 aggregate over which more information Exceeds $10,000
(b)15) must be reported > St
PFS t tracts: [temizati 3,050
572.023(b)(15)(A) , government contracts: [temization $2,500 or more $3, [82:959]
threshold or more
. PFS, bond counsel fees paid to legislator: less than $6,100
572.023(b){16)(D | th 5,000
XEXDND | 11, e shold ess than 55, [$5,940]

572.023(b){16)(D){ii)

PFS, bond counsel fees paid to legislator:
Threshold

at least $5,000 but
less than $10,000

atleast $6,100
[$5;948] but less

than $12,210
[$44810]

572.023(b){16)(D){iil)

PFS, bond counsel fees paid to legislator:

Threshold

at least $10,000 but
less than $25,000

atleast $12,210
[$44.810] but less
than $30,520
[$29,530]

572.023(b)(16)(D)(iv)

PFS, bond counsel fees paid to legislator:

Threshold

$25,000 or more

$30,520 [$29,530]

or more
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Personal Financial
Statements: Section
of Gov't Code

Threshold Description

Original Threshold
Amount

Adjusted Amount

572.023(b){16)(E)])

PFS, bond counsel fees paid to
individual’s firm: Threshold

less than $5,000

less than $6,100
[$5-920

572.023(b)(16)(E)ii)

PFS, bond counsel fees paid to
individual’s firm: Threshold

at least $5,000 but
less than $10,000

atleast $6,100
[$5:940] but less

than
$12,210[$44-818]

572.023(b){16)(E)iii)

PFS, bond counsel fees paid to
individual’s firm: Threshold

at least $10,000 but

at least $12,210
[$44-848] but less

less than $25,000 than $30,520
[$29;530]
. PFS, bond counsel fees paid to $30,520 [$29;520]
272028101 ICHE v} individual’s firm: Threshold #25,000 er mere or more
Figure 4: 1 TAC §18.31(a)
Speaker Election and

Certain Ceren'lomal Threshold Type Current Threshold Adjusted Amount

Reports: Section of Amount

Government Code
Speaker: Expenditures over which more

302.014(4) information must be reported $10 $20

Governor for a Day/Speaker’s Day:
Threshold over which more information

303.005(a){1) — (10) must be reported S50 $110

Figure 5: 1 TAC §18.31(a)
Thresholds set by . .
Title 1, Part 2, Tex. Threshold Type Original [ ] Adjusted Amount
. Threshold Amount
Admin. Code
20.62(a) Staff Reimbursement $5,000 $7,300 [$7060]
20.220 Comptroller: Additional disclosure $500 $720 [$F10]
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas Alcoholic Beverage Commission

DRAFT Marketing Practice Advisory — MPA019, Authorized
Advertising for Private Clubs

Join TABC staff on August 8, 2024, at 10:00 a.m. by video-
conference to discuss this amended advisory. The advisory
has been amended to provide clarity on outdoor advertising
practices by holders of a private club permit. For more de-
tails on the stakeholder meeting, please visit TABC's webpage
at https://www.tabc.texas.gov/about-us/agency-meetings/. It is
TABC's intent to receive comments until 5:00 p.m. on September 1,
2024. Comments should be emailed to advisories@tabc.texas.gov.

To: Private Club Registration Permit Holders
Scope of the Advisory

This advisory provides guidance on the requirements and common
practices related to outdoor advertising by holders of a private club
registration permit, private club malt beverage and wine permit, and
private club exemption certificate (collectively referred to as a private
club in this advisory).

Outdoor Advertising

Outdoor advertising refers to any sign bearing a word, mark, descrip-
tion, or other device that is used to advertise an alcoholic beverage, or
the business of a person who manufactures, sells, or distributes an al-
coholic beverage, if the sign is displayed outside the walls or enclosure
of a building or structure where a permit or license is issued. Outdoor
advertising also includes such a sign if it is displayed inside a building
but within 5 feet of an exterior wall facing a street or highway so that
the sign is visible by a person of ordinary vision from outside the build-
ing. Outdoor advertising does not include advertisements appearing on
radio, television, or the internet, or in a magazine, newspaper, or other
periodically published literary publication.

Advertising in Partially Wet Area

A private club located in a partially wet area may advertise the ser-
vice of alcohol to persons who are members of the club in accordance
with the requirements set forth in Rule §45.105. Pursuant to Rule
§45.105(b)(3), a private club may advertise any class of alcoholic bev-
erages (i.e. distilled spirits, wine, or malt beverages) as long as the area
containing the advertisement is wet for the on-premises consumption of
the particular class of alcohol advertised.

However, as a retailer, Rule §45.105(a) prohibits a private club from
advertising any price for an alcoholic beverage on any sign, billboard,
marquee, or other display located on the private club's premises in such
a manner that the price may be read by persons outside of the premises.

Lastly, in accordance with Rule §45.105(b)(2), any advertisements by a
private club that directly or indirectly advertise the service of alcoholic
beverages must state that the service of alcoholic beverages is only for
persons who are members of the club. This requirement applies irre-
spective of an advertisement's reference to a specific brand of alcohol
or lack thereof.

Permissible outdoor advertising on the premises of a private club in
a wet area MAY contain, but is not limited to, the following types of
statements:

- "Happy Hour Specials from 5:00 p.m. to 9:00 p.m."
- "Margarita Specials on Monday"
- "Happy Hour Half Price"

Prohibited outdoor advertising on the premises of a private club would
include:

-"$2 Margaritas on Mondays"

Price Exception for Certain Private Clubs: Ifthe private club holds a
food and beverage certificate at the permitted premises, they may place
a menu on an exterior wall that includes prices for food and alcohol
which are visible to persons outside the building.

Advertising in Completely Dry Areas

If an area is completely dry, a private club may not advertise the sale or
service of alcohol from any billboard, sign, marquee, or other display
seen from outside the permittee's building. However, advertising the
sale or service of alcohol on the internet, on the radio or television,
or through printed materials such as newspapers, magazines, or other
literary publications is still allowed.

Statement From TABC

This advisory is issued pursuant to Alcoholic Beverage Code §5.57. It
has been approved by Andrea Maceyra, Chief of Regulatory Affairs,
and represents the opinion of the staff of the Commission. We hope this
opinion will assist you in your endeavors. If you would like additional
information or have questions regarding this advisory, you may contact
TABC in writing at P.O. Box 13127, Austin, Texas 78711; by email at
advisories@tabc.texas.gov; or by phone at (512) 206-3411.

TRD-202403348

Matthew Cherry

Senior Counsel

Texas Alcoholic Beverage Commission
Filed: July 24, 2024

¢ ¢ ¢
Capital Area Rural Transportation System

Smithville Station Renovation

Capital Area Rural Transportation System (CARTS) invites qualified
General Contractors to submit proposals for the Renovations of the
CARTS's Smithville Station in Smithville, Texas.

RFP and Construction Documents will be available on the CARTS
Website beginning at 2:00 p.m., Tuesday, August 13, 2024, Go to:
https://www.ridecarts.com/procurement/, select the Smithville Station
link and follow the instructions.

An on-site pre-proposal conference (not mandatory but recommended)
will be held at 10:00 a.m., Tuesday, August 20, 2024, at 300 NE Loop
230, Smithville, Texas.
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The schedule is:

Tuesday, August 13 2:00 p.m. - RFP Documents available for down-
load

Tuesday, August 20 10:00 a.m. - On-site pre-proposal conference
Tuesday, August 27 5:00 p.m. - Deadline for proposal questions

Tuesday, September 3 5:00 p.m. - Responses to questions posted on
website

Tuesday, September 10 2:00 p.m. - Proposals due at CARTS

Proposals will be evaluated on cost, qualifications, experience, the
quality and content of the submittal.

TRD-202403151

David L. Marsh

General Manager

Capital Area Rural Transportation System
Filed: July 17, 2024

¢ ¢ ¢
Coastal Bend Workforce Development Board

Request for Applications for Professional Workplace
Facilitator Services RFA 24-03

Workforce Solutions Coastal Bend (WFSCB) is soliciting applications
from qualified entities or individuals to provide professional work-
place facilitator services in various development areas to WFSCB staff.
Eligible Applicants must be certified and experienced in facilitating
in-person meetings in one or more of the following activities:

Personality Testing & Assessment
Emotional Intelligence

Staft Coaching & Development
Culture & Team Building

The RFA will be available on Monday, July 22, 2024 at 2:00 p.m.
Central Time and can be accessed on our website at: www.work-
forcesolutionscb.org or by contacting Esther Velazquez at (361) 885-
3013 or esther.velazquez@workforcesolutionscb.org.

Applications will be accepted through Friday, August 30, 2024 at
4:00 p.m. and may be submitted via email to esther.velazquez@work-
forcesolutionscb.org or hand delivered or mailed to: Workforce
Solutions Coastal Bend, 400 Mann Street, Suite 800, Corpus Christi,
Texas 78401.

Workforce Solutions Coastal Bend is an Equal Opportunity Em-
ployer/Program. Auxiliary aids and services are available upon
request to individuals with disabilities. Relay Texas: (800) 735-2989
(TDD) and (800) 735-2988 or 711 (Voice). Historically Underutilized
Businesses (HUBs) are encouraged to apply.

Este documento contiene informacion importante sobre los requisitos,
los derechos, las determinaciones y las responsabilidades del acceso a
los servicios del sistema de la fuerza laboral. Hay disponibles servicios
de idioma, incluida la interpretacion y la traduccion de documentos, sin
ningun costo y a solicitud.

TRD-202403338

Alba Silvas

Chief Operating Officer

Coastal Bend Workforce Development Board
Filed: July 24, 2024

¢ ¢ ¢

Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 07/29/24 - 08/04/24 is 18.00% for consumer! credit.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 07/29/24 - 08/04/24 is 18.00% for commercial? credit.

I Credit for personal, family, or household use.

2 Credit for business, commercial, investment, or other similar purpose.

TRD-202403333

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: July 23, 2024

¢ ¢ ¢
Texas Education Agency

Correction of Error Concerning Proposed Amendment to
19 TAC Chapter 61, School Districts, Subchapter A, Board
of Trustees Relationship, §61.2, Nomination of Trustees
for Military Reservation School Districts and Boys Ranch
Independent School District

The Texas Education Agency (TEA) proposed an amendment to 19
TAC §61.2, concerning nominations of trustees for military reservation
school districts and Boys Ranch Independent School District, in the
May 17, 2024 issue of the Texas Register (49 TexReg 3462). Due to an
error by TEA, the rule text included errors in proposed new subsection

(@)

The corrected subsection should read, "For purposes of this section,
commanding officer is defined as the officer who is assigned to serve
physically on the installation or military reservation on which the mil-
itary reservation school district is located and who provides leadership
for the functional support of and contingency or emergency coordina-
tion for the military reservation school district." The correction reflects
technical edits to remove quotation marks around the term command-
ing officer and delete administrative information about State Board of
Education approval of the proposed new subsection.

TRD-202403339

Cristina De La Fuente-Valadez
Director, Rulemaking

Texas Education Agency
Filed: July 24, 2024

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. TWC, §7.075, requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC,
§7.075, requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
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30th day before the date on which the public comment period closes,
which in this case is September 3, 2024. TWC, §7.075, also requires
that the commission promptly consider any written comments received
and that the commission may withdraw or withhold approval of an AO
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with
the commission's regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, Ist Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on September 3, 2024.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission
in writing.

(1) COMPANY: AET Environmental, Incorporated Source Envi-
ronmental dba AET Environmental Texas; DOCKET NUMBER:
2023-1275-IHW-E; IDENTIFIER: RN105695779; LOCATION:
Denton, Denton County; TYPE OF FACILITY: transporter company;
RULES VIOLATED: 30 TAC §§335.2(a), 335.43(a), 335.94(a), and
40 Code of Federal Regulations (CFR) §263.12(a), by failing to have
or obtain authorization to store industrial hazardous waste past ten
days without a permit; 30 TAC §335.94(a)(2) and 40 CFR §265.15(a),
(b)(1), and (d) and §265.174, by failing to develop a written inspection
schedule and conduct inspections of all container storage areas for
malfunction and deterioration, operator errors, and discharges which
may be causing or may lead to release of hazardous constituents to the
environment or a threat to human health; 30 TAC §335.94(a)(5) and
40 CFR §265.52(¢e) and (f), by failing to maintain a compliant copy
of the contingency plan and emergency procedures at the facility;
30 TAC §335.94(a)(6) and 40 CFR §265.173(a), by failing to keep
a container holding hazardous waste closed except when adding or
removing waste; and 40 CFR §§243.200, 265.15(c), and 265.171,
by failing to maintain a container storing hazardous waste in good
condition; PENALTY: $17,165; ENFORCEMENT COORDINATOR:
Tiffany Chu, (817) 588-5891; REGIONAL OFFICE: 2309 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(2) COMPANY: AUR ROOFING, INCORPORATED; DOCKET
NUMBER: 2023-0800-AIR-E; IDENTIFIER: RN111581021; LOCA-
TION: San Antonio, Bexar County; TYPE OF FACILITY: powder
coating facility; RULES VIOLATED: 30 TAC §116.110(a) and Texas
Health and Safety Code, §382.0518(a) and §382.085(b), by failing to
obtain authorization prior to constructing or modifying a source of air
contaminants; PENALTY: $2,500; ENFORCEMENT COORDINA-
TOR: Desmond Martin, (512) 239-2814; REGIONAL OFFICE: P.O.
Box 13087, Austin, Texas 78711-3087, (512) 239-2545.

(3) COMPANY: City of Harlingen Waterworks System; DOCKET
NUMBER: 2022-0032-MWD-E; IDENTIFIER: RN101613362;
LOCATION: Harlingen, Cameron County; TYPE OF FACIL-
ITY: wastewater treatment facility; RULES VIOLATED: 30 TAC
§305.125(1), TWC, §26.121(a)(1), and Texas Pollutant Discharge
Elimination System Permit Number WQ0010490003, Effluent Limi-
tations and Monitoring Requirements Number 1, by failing to comply

with permitted effluent limitations; PENALTY: $19,050; SUPPLE-
MENTAL ENVIRONMENTAL PROJECT OFFSET AMOUNT:
$15,240; ENFORCEMENT COORDINATOR: Mark Gamble, (512)
239-2587; REGIONAL OFFICE: P.O. Box 13087, Austin, Texas
78711-3087, (512) 239-2545.

(4) COMPANY: Moriah TFS Operations, LLC; DOCKET NUMBER:
2023-0802-MLM-E; IDENTIFIER: RN108802265; LOCATION:
Midland, Midland County; TYPE OF FACILITY: aggregate pro-
duction operation; RULES VIOLATED: 30 TAC §116.110(a) and
Texas Health and Safety Code, §382.0518(a) and §382.085(b), by
failing to obtain authorization prior to constructing or modifying a
source of air contaminants; 30 TAC §281.25(a)(4) and 40 Code of
Federal Regulations §122.26(c), by failing to obtain authorization
to discharge stormwater associated with industrial activitities; and
30 TAC §334.127(a)(1) and TWC, §26.346(a), by failing to register
all aboveground storage tanks in existence on or after September
Ist, 1989, with the TCEQ; PENALTY: $16,000;, ENFORCEMENT
COORDINATOR: Madison Stringer, (512) 239-1126; REGIONAL
OFFICE: P.O. Box 13087, Austin, Texas 78711-3087, (512) 239-2545.

(5) COMPANY: Moriah TFS Operations, LLC; DOCKET NUMBER:
2024-0170-MLM-E; IDENTIFIER: RNI111372959; LOCATION:
Midland, Midland County; TYPE OF FACILITY: aggregate pro-
duction operation; RULES VIOLATED: 30 TAC §116.110(a) and
Texas Health and Safety Code, §382.0518(a) and §382.085(b), by
failing to obtain authorization prior to constructing or modifying a
source of air contaminants; 30 TAC §281.25(a)(4) and 40 Code of
Federal Regulations §122.26(c), by failing to obtain authorization
to discharge stormwater associated with industrial activities; and 30
TAC §334.127(a)(1) and TWC, 26.346(a), by failing to register all
aboveground storage tanks with the TCEQ; PENALTY: $16,000; EN-
FORCEMENT COORDINATOR: Madison Stringer, (512) 239-1126;
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 239-2545.

(6) COMPANY: Petra Firma Development Group, Incorpo-
rated; DOCKET NUMBER: 2023-1746-PWS-E; IDENTIFIER:
RN109875062; LOCATION: Christoval, Tom Green County; TYPE
OF FACILITY: public water supply; RULES VIOLATED: 30 TAC
§290.108(f)(1) and Texas Health and Safety Code, §341.0315(c), by
failing to comply with the maximum contaminant level of 5 picoCuries
per liter (pCi/L) for combined radium-226 and radium-228, and 15
pCi/L for gross alpha particle activity based on the running annual
average; PENALTY: $3,975; ENFORCEMENT COORDINATOR:
Taner Hengst, (512) 239-1143; REGIONAL OFFICE: P.O. Box
13087, Austin, Texas 78711-3087, (512) 239-2545.

(7) COMPANY: Stonetown Benbrook, LLC; DOCKET NUMBER:
2022-0754-MWD-E; IDENTIFIER: RN102963238; LOCATION:
Fort Worth, Tarrant County; TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQO0014792001, Interim Effluent Limitations and
Monitoring Requirements Numbers 1, 2, and 6, by failing to comply
with permitted effluent limitations; PENALTY: $29,687; ENFORCE-
MENT COORDINATOR: Taylor Williamson, (512) 239-2097;
REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston, Texas
77023-1452, (713) 767-3500.

TRD-202403268

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: July 23, 2024

¢ ¢ ¢
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Enforcement Orders

An agreed order was adopted regarding City of Chandler, Docket No.
2022-0056-MWD-E on July 23, 2024 assessing $7,500 in administra-
tive penalties with $1,500 deferred. Information concerning any aspect
of this order may be obtained by contacting Sarah Castillo, Enforce-
ment Coordinator at (512) 239-2545, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Tony's Concrete Work, LLC,
Docket No. 2022-0550-AIR-E on July 23, 2024 assessing $3,750 in
administrative penalties with $750 deferred. Information concerning
any aspect of this order may be obtained by contacting Mackenzie
Mehlmann, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding SAROMNARIN IN-
VESTMENT, INC. dba Big Daddys Convenience, Docket No.
2022-0639-PST-E on July 23, 2024 assessing $5,438 in adminis-
trative penalties with $1,087 deferred. Information concerning any
aspect of this order may be obtained by contacting Adriana Fuentes,
Enforcement Coordinator at (512) 239-2545, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding SMITH COUNTY SAND
COMPANY, L.L.C., Docket No. 2022-0661-WQ-E on July 23,
2024 assessing $779 in administrative penalties with $155 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harley Hobson, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding UFF, Inc dba Shell 7541,
Docket No. 2022-0910-PST-E on July 23, 2024 assessing $3,375 in
administrative penalties with $675 deferred. Information concerning
any aspect of this order may be obtained by contacting Jacob Morton,
Enforcement Coordinator at (512) 239-2545, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding ONE SOURCE LOGISTICS,
LLC, Docket No. 2022-1231-MSW-E on July 23, 2024 assessing
$6,549 in administrative penalties with $1,309 deferred. Information
concerning any aspect of this order may be obtained by contacting
Celicia Garza, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding BASF CORPORATION,
Docket No. 2022-1362-WDW-E on July 23, 2024 assessing $6,375 in
administrative penalties with $1,275 deferred. Information concerning
any aspect of this order may be obtained by contacting Stephanie
McCurley, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding JUNG & RYU, INC dba Mat-
lock Fuel Center, Docket No. 2022-1444-PST-E on July 23, 2024 as-
sessing $4,000 in administrative penalties with $800 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Lauren Little, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding GEMINI VENTURES INC.,
Docket No. 2022-1684-PST-E on July 23, 2024 assessing $6,291 in
administrative penalties with $1,258 deferred. Information concerning
any aspect of this order may be obtained by contacting Danielle Fish-

beck, Enforcement Coordinator at (512) 239-2545, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding CTM Investments, Inc. dba
Checkered Flag 29, Docket No. 2023-0129-PST-E on July 23, 2024
assessing $2,556 in administrative penalties with $511 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Tiffany Chu, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Harris County Municipal Util-
ity District No. 220, Docket No. 2023-0197-PWS-E on July 23, 2024
assessing $255 in administrative penalties with $51 deferred. Informa-
tion concerning any aspect of this order may be obtained by contact-
ing Ashley Lemke, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding CREST METAL DOORS,
INC., Docket No. 2023-0371-AIR-E on July 23, 2024 assessing
$5,350 in administrative penalties with $1,070 deferred. Information
concerning any aspect of this order may be obtained by contacting
Desmond Martin, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Texas Department of
Transportation dba TXDOT Bonham Maintenance, Docket No.
2023-0504-PST-E on July 23, 2024 assessing $3,750 in administrative
penalties with $750 deferred. Information concerning any aspect of
this order may be obtained by contacting Lauren Little, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding HONEYGROVE LLC dba
Quick Stop 101, Docket No. 2023-0588-PST-E on July 23, 2024 as-
sessing $2,813 in administrative penalties with $562 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Lauren Little, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Texas Lehigh Cement Com-
pany LP, Docket No. 2023-0752-AIR-E on July 23, 2024 assessing
$3,750 in administrative penalties with $750 deferred. Information
concerning any aspect of this order may be obtained by contacting
Desmond Martin, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding ERVIN TRADING INC,
Docket No. 2023-0810-PST-E on July 23, 2024 assessing $4,918 in
administrative penalties with $983 deferred. Information concerning
any aspect of this order may be obtained by contacting Jacob Morton,
Enforcement Coordinator at (512) 239-2545, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

A field citation was adopted regarding Sabine River Authority of Texas,
Docket No. 2023-0924-PST-E on July 23, 2024 assessing $2,625 in
administrative penalties. Information concerning any aspect of this ci-
tation may be obtained by contacting Adriana Fuentes, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding SANDY'S PETROLEUM
INC dba Nathalies Food Mart, Docket No. 2023-1129-PST-E on
July 23, 2024 assessing $2,556 in administrative penalties with $511
deferred. Information concerning any aspect of this order may be
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obtained by contacting Ramyia Wendt, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding R&J DFW Investments LLC
dba Break Time, Docket No. 2023-1482-PST-E on July 23, 2024 as-
sessing $4,852 in administrative penalties with $970 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Celicia Garza, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding WATERFORD, LLC dba Lone
Star Supermarket, Docket No. 2023-1524-PST-E on July 23, 2024 as-
sessing $3,750 in administrative penalties with $750 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Tiffany Chu, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Angelina Sanchez, Raul
Sanchez, and Cesar Sanchez, Docket No. 2023-1726-PST-E on July
23, 2024 assessing $5,937 in administrative penalties with $1,187
deferred. Information concerning any aspect of this order may be
obtained by contacting Celicia Garza, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Jupiter, Inc dba US One Stop
Food Mart, Docket No. 2023-1769-PST-E on July 23, 2024 assess-
ing $3,375 in administrative penalties with $675 deferred. Informa-
tion concerning any aspect of this order may be obtained by contact-
ing Ramyia Wendt, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding West Texas Commercial
Properties LLC dba Hop In 430489, Docket No. 2023-1787-PST-E
on July 23, 2024 assessing $7,500 in administrative penalties with
$1,500 deferred. Information concerning any aspect of this order may
be obtained by contacting Adriana Fuentes, Enforcement Coordinator
at (512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Harris County, Docket No.
2024-0082-MWD-E on July 23, 2024 assessing $7,500 in administra-
tive penalties with $1,500 deferred. Information concerning any aspect
of this order may be obtained by contacting Harley Hobson, Enforce-
ment Coordinator at (512) 239-2545, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

TRD-202403350

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

14 14 14
Notice Issued July 23, 2024

NOTICE OF AN AMENDMENT TO A CERTIFICATE OF ADJUDI-
CATION

APPLICATION NO. 12-2814C

Natural Dairy Grower Land, LP, Owner, 600 County Road 252,
Gustine, Texas 76455, seeks to amend Certificate of Adjudication No.
12-2814 to add a place of use in Comanche County and add seven
diversion reaches on Indian Creek, unnamed tributary of the South

Leon River, the South Leon River, the Leon River, and an unnamed
tributary of Walnut Creek, Brazos River Basin in Comanche County.
More information on the application and how to participate in the
permitting process is given below.

The application and partial fees were received on August 17,2021. Ad-
ditional information and fees were received on October 14 and October
26, 2021. The application was declared administratively complete and
accepted for filing with the Office of the Chief Clerk on November 10,
2021.

The Executive Director completed the technical review of the applica-
tion and prepared a draft amendment. The draft amendment, if granted,
would include special conditions including, but not limited to stream-
flow restrictions. The application, technical memoranda, and Execu-
tive Director's draft amendment are available for viewing on the TCEQ
web page at: https://www.tceq.texas.gov/permitting/water rights/wr-
permitting/view-wr-pend-apps

Alternatively, you may request a copy of the documents by contacting
the TCEQ Office of the Chief Clerk by phone at (512) 239-3300 or by
mail at TCEQ OCC, Notice Team (MC-105), P.O. Box 13087, Austin,
Texas 78711.

Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk, at the address provided in
the information section below by August 09, 2024. A public meeting
is intended for the taking of public comment, and is not a contested
case hearing. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application.

The TCEQ may grant a contested case hearing on this application if
a written hearing request is filed by August 9, 2024. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is filed by August 9, 2024.

To request a contested case hearing, you must submit the following:
(1) your name (or for a group or association, an official representa-
tive), mailing address, daytime phone number, and fax number, if any;
(2) applicant's name and permit number; (3) the statement "[//we] re-
quest a contested case hearing;" (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public; and (5) the location and distance of your prop-
erty relative to the proposed activity. You may also submit proposed
conditions for the requested permit which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the Office of the Chief Clerk at the address provided in the information
section below.

If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments, or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 or electronically at
https://www14.tceq.texas.gov/epic/eComment/ by entering ADJ 2814
in the search field. For information concerning the hearing process,
please contact the Public Interest Counsel, MC 103, at the same ad-
dress. For additional information, individual members of the general
public may contact the Public Education Program at (800) 687-4040.
General information regarding the TCEQ can be found at our website
at www.tceq.texas.gov. Si desea informacion en espaiiol, puede llamar
al (800) 687-4040 o por el internet al http://www.tceq.texas.gov.

TRD-202403340
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Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

¢ ¢ ¢

Notice of Application and Public Hearing for an Air Quality
Standard Permit for a Concrete Batch Plant with Enhanced
Controls Proposed Air Quality Registration Number 176623

APPLICATION. JD Woodruff Construction LLC, P.O. Box 2, Mc-
Queeney, Texas 78123-0002 has applied to the Texas Commission on
Environmental Quality (TCEQ) for an Air Quality Standard Permit for
a Concrete Batch Plant with Enhanced Controls Registration Number
176623 to authorize the operation of a concrete batch plant. The facil-
ity is proposed to be located at 1.3 miles east of FM 1150 on southside
of Highway 90 Alt, Seguin, Guadalupe County, Texas 78638. This link
to an electronic map of the site or facility's general location is provided
as a public courtesy and not part of the application or notice. For exact
location, refer to application. https://gisweb.tceq.texas.gov/Location-
Mapper/?marker=-97.754276,29.541241&level=13. This application
was submitted to the TCEQ on June 8, 2024. The primary function of
this plant is to manufacture concrete by mixing materials including (but
not limited to) sand, aggregate, cement and water. The executive di-
rector has determined the application was technically complete on July
2, 2024.

PUBLIC COMMENT / PUBLIC HEARING. Public written com-
ments about this application may be submitted at any time during the
public comment period. The public comment period begins on the first
date notice is published and extends to the close of the public hearing.
Public comments may be submitted either in writing to the Texas
Commission on Environmental Quality, Office of the Chief Clerk,
MC-105, P.O. Box 13087, Austin, Texas 78711-3087, or electronically
at www14.tceq.texas.gov/epic/eComment/. Please be aware that any
contact information you provide, including your name, phone number,
email address and physical address will become part of the agency's
public record.

A public hearing has been scheduled, that will consist of two parts, an
informal discussion period and a formal comment period. During the
informal discussion period, the public is encouraged to ask questions of
the applicant and TCEQ staff concerning the application, but comments
made during the informal period will not be considered by the execu-
tive director before reaching a decision on the permit, and no formal
response will be made to the informal comments. During the formal
comment period, members of the public may state their comments into
the official record. Written comments about this application may
also be submitted at any time during the hearing. The purpose of
a public hearing is to provide the opportunity to submit written com-
ments or an oral statement about the application. The public hearing
is not an evidentiary proceeding.

THE PUBLIC HEARING IS TO BE HELD:
WEDNESDAY, SEPTEMBER 4, 2024, AT 6:00 p.m.
AMERICAN LEGION HALL 245

618 E KINGSBURY STREET

SEGUIN, TEXAS 78155

RESPONSE TO COMMENTS. A written response to all formal com-
ments will be prepared by the executive director after the comment pe-
riod closes. The response, along with the executive director's decision
on the application, will be mailed to everyone who submitted public

comments and the response to comments will be posted in the permit
file for viewing.

The executive director shall approve or deny the application not later
than 35 days after the date of the public hearing, considering all com-
ments received within the comment period, and base this decision on
whether the application meets the requirements of the standard permit.

CENTRAL/REGIONAL OFFICE. The application will be available
for viewing and copying at the TCEQ Central Office and the TCEQ San
Antonio Regional Office, located at 14250 Judson Road, San Antonio,
Texas 78233-4480, during the hours of 8:00 a.m. to 5:00 p.m., Monday
through Friday, beginning the first day of publication of this notice.

INFORMATION. If you need more information about this permit
application or the permitting process, please call the Public Edu-
cation Program toll free at (800) 687-4040. Si desea informacion
en espaiiol, puede llamar al (800) 687-4040.

Further information may also be obtained from JD Woodruff Construc-
tion, LLC, P.O. Box 2, McQueeney, Texas 78123-0002, or by calling
Mr. Paul W Henry PE, Engineer at (512) 281-6555.

Notice Issuance Date: July 17, 2024

TRD-202403341

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

¢ ¢ ¢
Notice of District Petition
Notice issued July 17, 2024

TCEQ Internal Control No. D-06112024-021: Dairwood Develop-
ment LP, (Petitioner) filed a petition for creation of Fort Bend County
Municipal Utility District No. 244 (District) with the Texas Commis-
sion on Environmental Quality (TCEQ). The petition was filed pur-
suant to Article XVI, §59 of the Constitution of the State of Texas;
Chapters 49 and 54 of the Texas Water Code; 30 Texas Administrative
Code Chapter 293; and the procedural rules of the TCEQ. The petition
states that: (1) the Petitioner holds title to a majority in value of the land
to be included in the proposed District; (2) there are no lienholders on
the property to be included in the proposed District; (3) the proposed
District will contain approximately 806.0983 acres located within Fort
Bend County, Texas; and (4) all of the land within the proposed District
is within the extraterritorial jurisdiction of the City of Houston. By Or-
dinance No. 2022-377, passed and adopted on May 18, 2022, the City
of Houston, Texas, gave its consent to the creation of the proposed Dis-
trict, pursuant to Texas Water Code §54.016. The petition further states
that the proposed District will: (1) purchase, construct, acquire, im-
prove, extend, maintain, and operate a waterworks and sanitary sewer
system for domestic and commercial purposes; (2) purchase, construct,
acquire, improve, extend, maintain, and operate works, improvements,
facilities, plants, equipment, and appliances helpful or necessary to
provide more adequate drainage for the proposed District; (3) control,
abate, and amend local storm waters or other harmful excesses of wa-
ter; and (4) purchase interests in land and purchase, construct, acquire,
improve, extend, maintain, and operate improvements, facilities, and
equipment for the purpose of providing recreational facilities. Pur-
suant to Section 54.234, Texas Water Code, as amended, the proposed
District may also exercise road powers and authority pursuant to ap-
plicable law, and pursuant to applicable law, the proposed District may
also establish, finance, provide, operate, and maintain a fire depart-
ment and/or fire-fighting services within the proposed District. The
expression above is not intended to limit the future powers and pur-
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poses of the proposed District, or the acquisition, financing, operation,
and maintenance by the proposed District of such additional facilities,
systems, plants, and enterprises as shall be consistent with the purposes
for which the proposed District is created under State law. According to
the petition, a preliminary investigation has been made to determine the
cost of the project, and it is estimated by the Petitioners that the cost of
said project will be approximately $127,890,000 ($94,075,000 for wa-
ter, wastewater, and drainage, $26,800,000 for roads, and $7,015,000
for recreation).

INFORMATION SECTION

To view the complete issued notice, view the notice on our website
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
tice. When searching the website, type in the issued date range shown
at the top of this document to obtain search results.

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries.
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the
Office of the Chief Clerk at the address provided in the information
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If
a contested case hearing is held, it will be a legal proceeding similar
to a civil trial in state district court. Written hearing requests should
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, Texas 78711-3087. For information concerning
the hearing process, please contact the Public Interest Counsel, MC
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at
(512) 239-4691. Si desea informacion en espafiol, puede llamar al
(512) 239-0200. General information regarding TCEQ can be found
at our website at www.tceq.texas.gov.

TRD-202403342

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

L4 L4 ¢
Notice of District Petition
Notice issued July 18, 2024

TCEQ Internal Control No. D-06172024-032: 306 Properties, LP., a
Texas limited partnership (Petitioner), filed a petition for the creation
of Comal County Municipal Utility District No. 5 (District) with the
Texas Commission on Environmental Quality (TCEQ). The petition
was filed pursuant to Article X VI, §59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Admin-
istrative Code Chapter 293; and the procedural rules of the TCEQ. The

petition states that: (1) the Plains Capital Bank holds title to a portion
of land to be included in the proposed District; (2) there is a lienholder
on the property to be included in the proposed District; (3) the proposed
District will contain approximately 621.26 acres located within Comal
County, Texas; and (4) the land within the proposed District is not lo-
cated within the corporate boundaries or extraterritorial jurisdiction of
any municipality. The petition further states that the proposed District
will: (1) purchase, design, construct, acquire, improve, extend inside
or outside of its boundaries any and all works, improvements, facilities,
plants, equipment, and appliances necessary or helpful to supply and
distribute water for municipal, domestic, and commercial purposes; (2)
collect, transport, process, dispose of and control domestic and com-
mercial wastes; (3) gather, conduct, divert, abate, amend and control lo-
cal storm water or other local harmful excesses of water in the proposed
District; (4) design, acquire, construct, finance, improve, operate, and
maintain macadamized, graveled, or paved roads and turnpikes, or im-
provements in aid of those roads; and (5) purchase, construct, acquire,
improve, or extend inside or outside of its boundaries such additional
facilities, systems, plants, and enterprises as shall be consonant with
the purposes for which the proposed District is organized. According
to the petition, a preliminary investigation has been made to determine
the cost of the project, and it is estimated by the Petitioner that the
cost of said project will be approximately $89,200,000 ($66,000,000
for water, wastewater, and drainage plus $23,200,000 for roads).

INFORMATION SECTION

To view the complete issued notice, view the notice on our website
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
tice. When searching the website, type in the issued date range shown
at the top of this document to obtain search results.

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries.
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the
Office of the Chief Clerk at the address provided in the information
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If
a contested case hearing is held, it will be a legal proceeding similar
to a civil trial in state district court. Written hearing requests should
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, Texas 78711-3087. For information concerning
the hearing process, please contact the Public Interest Counsel, MC
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at
(512) 239-4691. Si desea informacion en espafiol, puede llamar al
(512) 239-0200. General information regarding TCEQ can be found
at our website at www.tceq.texas.gov.

TRD-202403343
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Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

¢ ¢ ¢
Notice of District Petition
Notice issued July 18, 2024

TCEQ Internal Control No. D-05062024-017 Maxwell Farms Part-
ners, LP, (Petitioner) filed a petition for creation of Misty Lane MUD
1 of Caldwell County (District) with the Texas Commission on Envi-
ronmental Quality (TCEQ). The petition was filed pursuant to Article
XVI, §59 of the Constitution of the State of Texas; Chapters 49 and
54 the Texas Water Code; 30 Texas Administrative Code Chapter 293;
and the procedural rules of the TCEQ. The petition states that: (1) the
Petitioner holds title to a majority in value of the land to be included
in the proposed District; (2) there is a lienholder on the property to
be included in the proposed District and the lienholder consents to the
creation of the proposed District; (3) the proposed District will contain
approximately 98.97 acres located within Caldwell County, Texas; and
(4) none of the land within the proposed District is within the corporate
limits or extraterritorial jurisdiction of any city. The petition further
states that the proposed District will: purchase, construct, acquire, im-
prove, or extend inside or outside of its boundaries any and all works,
improvements, facilities, plants, equipment, and appliances necessary
or helpful to supply and distribute water for municipal, domestic, and
commercial purposes; to collect, transport, process, dispose of and con-
trol domestic, and commercial wastes; to gather, conduct, divert, abate,
amend and control local storm water or other local harmful excesses
of water in the District; to design, acquire, construct, finance, improve,
operate, and maintain macadamized, graveled, or paved roads and turn-
pikes, or improvements in aid of those roads; and to purchase, con-
struct, acquire, improve, or extend inside or outside of its boundaries
such additional facilities, systems, plants, and enterprises as shall be
consonant with the purposes for which the District is created. Accord-
ing to the petition, a preliminary investigation has been made to deter-
mine the cost of the project, and it is estimated by the Petitioners that
the cost of said project will be approximately $13,507,000 ($8,699,000
for water, wastewater, and drainage plus, $4,808,000.00 for roads).

INFORMATION SECTION

To view the complete issued notice, view the notice on our website
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
tice. When searching the website, type in the issued date range shown
at the top of this document to obtain search results.

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries.
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the
Office of the Chief Clerk at the address provided in the information
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30
days after the newspaper publication of this notice. If a hearing re-

quest is filed, the Executive Director will not approve the petition and
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If
a contested case hearing is held, it will be a legal proceeding similar
to a civil trial in state district court. Written hearing requests should
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, Texas 78711-3087. For information concerning
the hearing process, please contact the Public Interest Counsel, MC
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at
(512) 239-4691. Si desea informacion en espafiol, puede llamar al
(512) 239-0200. General information regarding TCEQ can be found
at our website at www.tceq.texas.gov.

TRD-202403344

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

¢ ¢ 14
Notice of District Petition
Notice issued July 18, 2024

TCEQ Internal Control No. D-03182024-040 WB West Alvin Land,
LLC., a Texas limited company (Petitioner), filed a petition for the cre-
ation of Preservation Creek Municipal Utility District No. 1 of Bra-
zoria County (District) with the Texas Commission on Environmental
Quality (TCEQ). The petition was filed pursuant to Article XVI, §59
of the Constitution of the State of Texas; Chapters 49 and 54 of the
Texas Water Code; 30 Texas Administrative Code Chapter 293; and
the procedural rules of the TCEQ. The petition states that: (1) the Pe-
titioner holds title to a majority of land to be included in the proposed
District; (2) there are no lienholders on the property to be included in
the proposed District; (3) the proposed District will contain approxi-
mately 2,962.37 acres located within Brazoria County, Texas; and (4)
the land within the proposed District is located within the extraterrito-
rial jurisdiction of the City of Alvin (City). The territory to be included
in the proposed District is depicted in the vicinity map designated as
Exhibit "A", which is attached to this document. The petition further
states that the proposed District will: (1) purchase, design, construct,
acquire, improve, extend inside or outside of its boundaries any and
all works, improvements, facilities, plants, equipment, and appliances
necessary or helpful to supply and distribute water for municipal, do-
mestic, and commercial purposes; (2) collect, transport, process, dis-
pose of and control domestic and commercial wastes; (3) gather, con-
duct, divert, abate, amend and control local storm water or other local
harmful excesses of water in the proposed District; (4) design, acquire,
construct, finance, improve, operate, and maintain macadamized, grav-
eled, or paved roads and turnpikes, or improvements in aid of those
roads; and (5) purchase, construct, acquire, improve, or extend inside
or outside of its boundaries such additional facilities, systems, plants,
and enterprises as shall be consonant with the purposes for which the
proposed District is organized. According to the petition, a prelimi-
nary investigation has been made to determine the cost of the project,
and it is estimated by the Petitioner that the cost of said project will
be approximately $370,000,000 ($300,000,000 for water, wastewater,
and drainage $15,000,000 District's Park and recreational facilities plus
$55,000,000 for roads).

INFORMATION SECTION

To view the complete issued notice, view the notice on our website
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
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tice. When searching the website, type in the issued date range shown
at the top of this document to obtain search results.

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries.
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the
Office of the Chief Clerk at the address provided in the information
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If
a contested case hearing is held, it will be a legal proceeding similar
to a civil trial in state district court. Written hearing requests should
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, Texas 78711-3087. For information concerning
the hearing process, please contact the Public Interest Counsel, MC
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at
(512) 239-4691. Si desea informacion en espafiol, puede llamar al
(512) 239-0200. General information regarding TCEQ can be found
at our website at www.tceq.texas.gov.

TRD-202403345

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

¢ ¢ ¢
Notice of District Petition
Notice issued July 24, 2024

TCEQ Internal Control No. D-06132024-028: William Marsh Rice
University, a Texas non-profit corporation and Beazer Homes Texas,
L.P., a Delaware limited partnership, (Petitioners) filed a petition for
creation of Waller County Municipal Utility District No. 62 (District)
with the Texas Commission on Environmental Quality (TCEQ). The
petition was filed pursuant to Article XVI, §59 of the Constitution of
the State of Texas; Chapters 49 and 54 of the Texas Water Code; 30
Texas Administrative Code Chapter 293; and the procedural rules of
the TCEQ. The petition states that: (1) the Petitioners hold title to a
majority in value of the land to be included in the proposed District; (2)
there are no lienholders on the property to be included in the proposed
District; (3) the proposed District will contain approximately 1,440.11
acres located within Waller County, Texas; and (4) none of the land
within the proposed District is within the corporate limits or extrater-
ritorial jurisdiction of any city. The petition further states that the pro-
posed District will: (1) purchase, construct, acquire, maintain, own,
operate, repair, improve, and extend a waterworks and sanitary sewer
system for residential and commercial purposes; (2) construct, acquire,
improve, extend, maintain, and operate works, improvements, facili-
ties, plants, equipment, and appliances helpful or necessary to provide
more adequate drainage for the proposed District; (3) control, abate,
and amend local storm waters or other harmful excesses of water; and

(4) purchase, construct, acquire, improve, maintain, and operate such
additional facilities, systems, plants, and enterprises, road facilities,
and park and recreational facilities, as shall be consonant with all of
the purposes for which the proposed District is created.

According to the petition, a preliminary investigation has been made
to determine the cost of the project, and it is estimated by the Petition-
ers that the cost of said project will be approximately $314,420,000
($209,700,000 for water, wastewater, and drainage plus $28,750,000
for recreation plus $75,970,000 for roads).

INFORMATION SECTION

To view the complete issued notice, view the notice on our website
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
tice. When searching the website, type in the issued date range shown
at the top of this document to obtain search results.

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries.
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the
Office of the Chief Clerk at the address provided in the information
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If
a contested case hearing is held, it will be a legal proceeding similar
to a civil trial in state district court. Written hearing requests should
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, Texas 78711-3087. For information concerning
the hearing process, please contact the Public Interest Counsel, MC
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at
(512) 239-4691. Si desea informacion en espafiol, puede llamar al
(512) 239-0200. General information regarding TCEQ can be found
at our website at www.tceq.texas.gov.

TRD-202403346

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: July 24, 2024

¢ ¢ ¢

Notice of Opportunity to Comment on a Default Order of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Default Order (DO). The commission staff proposes a DO
when the staff has sent the Executive Director's Preliminary Report and
Petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or re-
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quests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), §7.075, this notice of the proposed order and the oppor-
tunity to comment is published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is September 3, 2024. The commission will con-
sider any written comments received, and the commission may with-
draw or withhold approval of a DO if a comment discloses facts or con-
siderations that indicate that consent to the proposed DO is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the commission's jurisdiction, or the commis-
sion's orders and permits issued in accordance with the commission's
regulatory authority. Additional notice of changes to a proposed DO is
not required to be published if those changes are made in response to
written comments.

A copy of the proposed DO is available for public inspection at both the
commission's central office, located at 12100 Park 35 Circle, Building
A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the applica-
ble regional office listed as follows. Written comments about the DO
should be sent to the attorney designated for the DO at the commission's
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on September 3, 2024. The com-
mission's attorney is available to discuss the DO and/or the comment
procedure at the listed phone number; however, TWC, §7.075, pro-
vides that comments on the DO shall be submitted to the commission
in writing.

(1) COMPANY: JOHARSKY MOTORS LLC dba Pro Auto Fix;
DOCKET NUMBER: 2021-1014-AIR-E; TCEQ ID NUMBER:
RN111237681; LOCATION: 11313 Emerald Street, Dallas, Dallas
County; TYPE OF FACILITY: auto body repair and refinishing site;
RULES VIOLATED: Texas Health and Safety Code, §382.0518(a) and
§382.085(b) and 30 TAC §116.110(a), by failing to obtain authoriza-
tion prior to constructing or modifying a source of air contaminants;
PENALTY: $2,625; STAFF ATTORNEY: William Hogan, Litigation,
MC 175, (512) 239-5918; REGIONAL OFFICE: Dallas-Fort Worth
Regional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.

TRD-202403270

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: July 23, 2024

¢ ¢ ¢

Notice of Public Comment Period on Draft 2025 Regional
Haze Progress Report

The Texas Commission on Environmental Quality (TCEQ or com-
mission) will offer a comment period to receive public feedback re-
garding the draft 2025 Regional Haze Progress Report (Project No.
2024-007-OTH-NR) from August 2, 2024, through September 3, 2024.

The draft progress report is a periodic review of the implementation
of the regional haze requirements of the federal Clean Air Act, §169A
and the U.S. Environmental Protection Agency's (EPA) Regional Haze
Rule for the second regional haze planning period. The draft progress
report addresses regional haze in Big Bend and Guadalupe National
Parks in Texas and Class I areas outside of Texas that may be affected
by emissions from within the state. The public inspection and opportu-
nity to comment on the draft progress report is required by 40 Code of
Federal Regulations §51.308(g). All comments received will be sub-
mitted to EPA with the final progress report, along with an explanation

of any changes to the progress report made in response to comments
received.

An electronic version of this draft progress report and appen-
dices is available on the SIP Revision: Regional Haze webpage
(https://www.tceq.texas.gov/airquality/sip/bart/haze sip.html).

The comment period for this progress report (Project No. 2024-007-
OTH-NR) closes at 11:59 p.m. CDT on September 3, 2024. Written
comments will be accepted through the TCEQ Public Comment sys-
tem (https://tceq.commentinput.com/). File size restrictions may apply
to comments submitted. For additional submission methods, please
contact Margaret Earnest at margaret.earnest@tceq.texas.gov.

TRD-202403199

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: July 19, 2024

¢ ¢ ¢

Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 331

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed re-
visions to 30 Texas Administrative Code (TAC) Chapter 331, Under-
ground Injection Control, §331.11 and §331.132, under the require-
ments of Texas Water Code §27.019 and Texas Government Code,
Chapter 2001, Subchapter B.

The proposed rulemaking would implement Senate Bill (SB) 786 and
SB 1186, 88th Legislature, 2023. The proposed rulemaking imple-
ments SB 786 by amending rules to remove requirements for the reg-
ulation of closed-loop geothermal injection wells as a type of Class V
injection well under commission jurisdiction. The proposed rulemak-
ing implements SB 786, SB 1186, and provisions of Texas Water Code,
Chapter 27 by identifying certain types of injection wells for which the
Rail Road Commission has jurisdiction to regulate. The proposed rule-
making corrects a typographical error when referring to closed loop in-
jection wells.

The commission will hold a hybrid virtual and in-person public hearing
on this proposal in Austin on August 29, 2024, at 10:00 a.m. in Build-
ing F, room 2210 at the commission's central office located at 12100
Park 35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present oral state-
ments when called upon in order of registration. Open discussion will
not be permitted during the hearing; however, commission staff mem-
bers will be available to discuss the proposal 30 minutes prior to the
hearing.

Individuals who plan to attend the hearing virtually and want to pro-
vide oral comments and/or want their attendance on record must reg-
ister by August 27, 2024. To register for the hearing, please email
Rules@tceq.texas.gov and provide the following information: your
name, your affiliation, your email address, your phone number, and
whether or not you plan to provide oral comments during the hearing.
Instructions for participating in the hearing will be sent on August 28,
2024, to those who register for the hearing.

For the public who do not wish to provide oral comments but would
like to view the hearing may do so at no cost at:

https://teams.microsoft.com/l/meetup-join/19%3ameeting MzEyYj-
AO0ZDYINDBjNCOOMTEyLWIxMDctZGZiYzZiZGJiY T11%40threa-
d.v2/0?context=%7b%22Tid%22%3a%22871a83a4-alce-4b7a-8156-

49 TexReg 5808 August 2, 2024 Texas Register


https://teams.microsoft.com/l/meetup-join/19%3ameeting_MzEyYj
mailto:Rules@tceq.texas.gov
mailto:margaret.earnest@tceq.texas.gov
https://tceq.commentinput.com
https://www.tceq.texas.gov/airquality/sip/bart/haze_sip.html

3bcd93a08fba%22%2¢%220id%22%3a%22¢e74a40ea-69d4-469d-
a8ef-0612c9ac2a80%22%7d

Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Sandy
Wong, Office of Legal Services at (512) 239-1802 or 1 (800) RE-
LAY-TX (TDD). Requests should be made as far in advance as
possible.

If you need translation services, please contact TCEQ at (800) 687-
4040. Si desea informacion general en espaiiol, puede llamar al (800)
687-4040.

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to
fax4808@tceq.texas.gov. Electronic comments may be submitted at:
https://tceq.commentinput.com/. File size restrictions may apply to
comments being submitted via the TCEQ Public Comment system. All
comments should reference Rule Project Number 2024-020-331-WS.
The comment period closes September 3, 2024. Copies of the pro-
posed rulemaking can be obtained from the commission's website
at https://www.tceq.texas.gov/rules/propose_adopt.html. For further
information, please contact Dan Hannah, Underground Injection
Control Permits Section, (512) 239-2161.

TRD-202403197

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: July 19, 2024

L4 14 L4
Update to the Water Quality Management Plan (WQMP)

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) requests comments from the public on the draft July 2024 Update
to the WQMP for the State of Texas.

Download the draft July 2024 WQMP Update at
https://www.tceq.texas.gov/permitting/wqmp/WQmanagement_up-
dates.html or view a printed copy at the TCEQ Library, Building A,
12100 Park 35 Circle, Austin, Texas.

The WQMP is developed and promulgated in accordance with the re-
quirements of the federal Clean Water Act, Section 208. The draft up-
date includes projected effluent limits of specific domestic dischargers,
which may be useful for planning in future permit actions. The draft
update may also contain service area populations for listed wastewater
treatment facilities, designated management agency information, and
total maximum daily load (TMDL) revisions.

Once the commission certifies a WQMP update, it is submitted to the
United States Environmental Protection Agency (EPA) for approval.
For some Texas Pollutant Discharge Elimination System (TPDES) per-
mits, the EPA's approval of a corresponding WQMP update is a neces-
sary precondition to TPDES permit issuance by the commission.

Deadline

All comments must be received at the TCEQ no later than 5:00 p.m.
on September 3, 2024.

How to Submit Comments
Comments must be submitted in writing to:
Maria Benitez

Texas Commission on Environmental Quality

Water Quality Division, MC 148
P.O. Box 13087
Austin, Texas 78711-3087

Comments may also be faxed to (512) 239-4420 or emailed to Maria
Benitez at Maria.Benitez@tceq.texas.gov, but must be followed up
with written comments by mail within five working days of the fax or
email date or by the comment deadline, whichever is sooner.

For further information or questions, please contact Ms. Benitez at
(512) 239-6705 or by email at Maria.Benitez@tceq.texas.gov.

TRD-202403271

Charmaine Backens

Deputy Director, Litigation Division

Texas Commission on Environmental Quality
Filed: July 23, 2024

¢ ¢ ¢
General Land Office

Coastal Boundary Survey
Surveying Services

Project: San Patricio Co. Nueces Bay BU Sites, Nueces, and San Patri-
cio County

Project No: SL-20220073

Project Manager: Amy Nunez, Dianna Ramirez, Coastal Field Opera-
tions.

Surveyor: James M. Naismith, Licensed State Land Surveyor

Description: Coastal Boundary Survey dated December 21, 2022,
being the Littoral Boundary line along the Mean High Water (MHW)
lines of Nueces Bay, Being a portion of the Northerly and Easterly
boundary lines of the E. Villareal Survey, Abstract No. 1, T. Green
Survey, Abstract Nos. 13 and 153, F.D. Wilson Survey, Abstract Nos.
8 & 14, State of Texas Survey, Abstract Nos. 9 & 12, T.A. Fisher
Survey, Abstract No. 11, N.W. Wells Survey, Abstract No. 10, A.E.
Ramsey Survey, Abstract No. 7, T.M. Mc Kamey Survey, Abstract No.
6 and the E.B. Odem Survey, Abstract No. 5, same being the Southerly
and Westerly Boundary lines of Nueces Bay and State Submerged
Tract No.'s 684, 689A, 691, 700, 745, 706, 746, 746A and 750A,
San Patricio and Nueces County Texas, in connections with GLO No
SL20220073. Centroid coordinates 27.860163° N, 97.519034° W.
A copy of the survey has been filed under Instrument No. 733370,
Official Public Records San Patricio County, Texas, and Instrument
No. 2023020354, Official Public Records, Nueces County Texas.

A Coastal Boundary Survey for the above-referenced project has been
reviewed and accepted by Surveying Services; upon completion of
public notice requirements, the survey will be filed in the Texas Gen-
eral Land Office, Archives and Records, in accordance with provisions
of the Tex. Nat. Res. Code §33.136.

by:
Signed: David Klotz, Staff Surveyor
Date: July 15, 2024

Pursuant to Tex. Nat. Res. Code §33.136, the herein described Coastal
Boundary Survey is approved by Dawn Buckingham, M.D., Commis-
sioner of the Texas General Land Office.

by:
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Signed: Jennifer G. Jones, Chief Clerk and Deputy Land Commis-
sioner

Date: July 18, 2024

Filed as: Tex.Nat.Res.Code San Patricio County, NRC Article 33.136
Sketch No. 10

Tex. Nat. Res. Code §33.136
1700 North Congress Avenue, Austin, Texas 78701-1495
P.O. Box 12873, Austin, Texas 78711-2873

(512) 463-5001 glo.texas.gov

TRD-202403193

Jennifer Jones

Chief Clerk, Deputy Land Commissioner
General Land Office

Filed: July 18, 2024

14 ¢ 14
Coastal Boundary Survey

Surveying Services
Project: E Hall-Levi Jones-Anchor Bay Subdivision (Spanish Grant)
Project No: GLO Project No SL20220051

Project Manager: Amy Nunez, Dianna Ramirez, Coastal Field Opera-
tions

Surveyor: Jim M. Naismith, Licensed State Land Surveyor

Description: Coastal Boundary Survey dated January 30, 2024, delin-
eating the Mean High-Water line along a portion of Anchor Bay Sub-
division adjacent to Mentzel Bayou, situated in the Edward Hall and
Levi Jones Survey, Abstract 121, adjacent to West Galveston Bay and
State Submerged Land Tract 76 in Galveston County, Texas, in connec-
tions with GLO No. SL20220051. Centroid coordinates 29.234877°
N, 94.924984° W, WGS84. A copy of the survey has been filed un-
der Instrument No. 2024028612, Official Public Records of Galveston
County, Texas.

A Coastal Boundary Survey for the above-referenced project has been
reviewed and accepted by Surveying Services; upon completion of
public notice requirements, the survey will be filed in the Texas Gen-
eral Land Office, Archives and Records, in accordance with provisions
of the Tex. Nat. Res. Code §33.136.

by:

Signed: David Klotz, Staff Surveyor

Date:

Pursuant to Tex. Nat. Res. Code §33.136, the herein described Coastal
Boundary Survey is approved by Dawn Buckingham, M.D., Commis-
sioner of the Texas General Land Office.

by:

Signed: Jennifer Jones

Filed as: Galveston County, NRC Article 33.136 Sketch No. 94

Tex. Nat. Res. Code §33.136

TRD-202403261

Jennifer Jones

Chief Clerk, Deputy Land Commissioner
General Land Office

Filed: July 22, 2024

¢ ¢ ¢
Texas Health and Human Services Commission

Notice of Public Hearing on Proposed Payment Rates for the
Title V Maternal and Child Health Fee-for-Services (MCH
FFS) Program

Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing on August 16, 2024, at 9:00 a.m., to re-
ceive public comments on proposed updates to payment rates for the
Title V program.

This hearing will be conducted as an online event only. To join the hear-
ing from your computer, tablet, or smartphone, register for the hearing
in advance using the following link:

Registration URL:
https://attendee.gotowebinar.com/register/1049879014001818461

After registering, you will receive a confirmation email containing in-
formation about joining the webinar. Instructions for dialing-in by
phone will be provided after you register.

A recording of the hearing will be archived and accessible on demand
at https://www.hhs.texas.gov/about/live-archived-meetings under the
"Archived" tab. The hearing will be held in compliance with Texas
Human Resources Code section 32.0282, which requires public notice
of and hearings on proposed Medicaid reimbursements.

Any updates to the hearing details will be posted on the HHSC website
at https://www.hhs.texas.gov/about/meetings-events.

Proposal. The effective date of the proposed payment rates for the
topics presented during the rate hearing will be as follows:

Effective October 1, 2024

Title V. MCH FFS Programs: Child Health and Dental Services
(CHDS) and Prenatal Medical and Dental Services (PMDS)

Methodology and Justification. The proposed payment rates were cal-
culated in accordance with Title 1 of the Texas Administrative Code:

Section 355.8085, Reimbursement Methodology for Physicians and
Other Practitioners;

Section 355.8610, Reimbursement for Clinical Laboratory Services;
and

Section 355.8061, Outpatient Hospital Reimbursement.

Rate Hearing Packet. A briefing packet describing the proposed
payment rates will be made available at https://pfd.hhs.texas.gov/rate-
packets no later than August 6, 2024. Interested parties may obtain a
copy of the briefing packet on or after that date by contacting Provider
Finance by telephone at (737) 867-7817; by fax at (512) 730-7475; or
by e-mail at PFDAcuteCare@hhs.texas.gov.

Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted in lieu of, or in addition to, oral testimony
until 5 p.m. the day of the hearing. Written comments may be sent by
U.S. mail to the Texas Health and Human Services Commission, At-
tention: Provider Finance, Mail Code H-400, P.O. Box 149030, Austin,
Texas 78714-9030; by fax to Provider Finance at (512) 730-7475; or
by e-mail to PFDAcuteCare@hhs.texas.gov. In addition, written com-
ments may be sent by overnight mail to Texas Health and Human Ser-
vices Commission, Attention: Provider Finance, Mail Code H-400,
North Austin Complex, 4601 Guadalupe St, Austin, Texas 78751.
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Preferred Communication. For quickest response please use e-mail or
phone if possible, for communication with HHSC related to this rate
hearing.

Persons with disabilities who wish to participate in the hearing and re-
quire auxiliary aids or services should contact Provider Finance at (512)
730-7401 at least 72 hours before the hearing so appropriate arrange-
ments can be made.

TRD-202403332

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Filed: July 23, 2024

¢ ¢ ¢

Texas Department of Housing and Community
Affairs

Request for Qualifications for Multifamily Direct Loan Outside
Counsel

The Department is seeking one or more qualified lawyers or law firms
("Outside Counsel") to represent the Department's interests in produc-
ing contracts as well as loan and other related documents for complex,
multi-party, multifamily affordable housing developments receiving
funding and assistance from the Department under the programs de-
scribed in the RFQ. In its response to the RFQ, a successful responder
must demonstrate experience and competence in cross-cutting regu-
lations, including Uniform Relocation Act, Davis Bacon, and various
federal energy standards, and working with the above funding and as-
sistance programs as well as with Community Housing Development
Corporations, affordable housing land use restriction agreements, and
all forms of real estate ownership including but not limited to, ground
leases and condominium regimes, and how those programs interact
with Texas real estate, lending laws, and the Department's governing
statute in Chapter 2306 of the Texas Government Code. Additionally, a
successful responder must be able to demonstrate a capacity to respond
quickly and effectively to comments from parties' counsel, the Depart-
ment's Multifamily Finance Division staff, and the Department's legal
staff so as to assure closing at a time requested by the developer.

Posting date for RFQ: July 29, 2024

Response Due: August 28, 2024 4:00 p.m. (CT)

RFQ 332-RFQ24-1010 is posted on https://www.txsmartbuy.com/esbd
Proposals shall be delivered via email to:
Beau.eccles@tdhca.texas.gov

For more information, please contact:

Suzanne Saucedo, Senior Purchaser

(512) 475-3998

suzanne.saucedo@tdhca.texas.gov

TRD-202403236
Bobby Wilkinson
Executive Director
Texas Department of Housing and Community Affairs
Filed: July 22, 2024
¢ ¢ ¢

Texas Department of Insurance

Company Licensing

Application to do business in the state of Texas for Dominion Dental
Services, Inc., a foreign life, health, and/or accident company. The
home office is in Arlington, Virginia.

Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Register
publication, addressed to the attention of John Carter, 1601 Congress
Ave., Suite 6.900, Austin, Texas 78711.

TRD-202403349

Justin Beam

Chief Clerk

Texas Department of Insurance
Filed: July 24, 2024

¢ ¢ ¢
Texas Department of Licensing and Regulation

Notice of Vacancy on Advisory Board of Athletic Trainers

The Texas Department of Licensing and Regulation (Department)
announces one vacancy on the Advisory Board of Athletic Train-
ers (Board) established by Texas Occupations Code, Chapter 451.
The pertinent rules may be found in 16 Texas Administrative Code
§110.14. The purpose of the Advisory Board of Athletic Trainers is
to provide advice and recommendations to the Texas Commission
of Licensing and Regulation (Commission) and the Department on
technical matters relevant to the administration of this chapter. Service
as a Board member is voluntary, and compensation is not authorized
by law. This announcement is for:

- one athletic trainer.

The Board is composed of five members appointed by the presiding of-
ficer of the Commission, with the approval of the Commission. Mem-
bers serve staggered six-year terms, with the terms of two or three
members expiring on January 31 of each odd-numbered year. The
Board is composed of the following members:

- three members who are athletic trainers; and
- two members who represent the public.

Interested persons should submit an application on the Depart-
ment website at:  https:/www.tdlr.texas.gov/AdvisoryBoard/lo-
gin.aspx. Applicants can also request an application e-mail advi-
sory.boards@tdlr.texas.gov.

This is not a paid position and there is no compensation or reim-
bursement for serving on the Board.

Issued in Austin, Texas this August 2, 2024.

TRD-202403335

Courtney Arbour

Executive Director

Texas Department of Licensing and Regulation
Filed: July 24, 2024

¢ ¢ ¢
Panhandle Regional Planning Commission

Legal Notice

The Panhandle Regional Planning Commission (PRPC) is seeking
proposals from qualified organizations with demonstrated competence,
knowledge, qualifications, successful performance, and reasonable
fees to provide fiscal monitoring services for the workforce develop-
ment programs administered in the Panhandle Workforce Development
Area (PWDA). The purpose of this solicitation is to enable PRPC to
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evaluate and select an entity capable of performing these services and
to enter into negotiation for a contract at a fair and reasonable price.

Interested proposers may obtain a copy of the solicitation packet
by contacting Leslie Hardin, at (806) 372-3381/(800) 477-4562 or
LHardin@theprpc.org. The proposals must be submitted to PRPC no
later than August 9, 2024.

TRD-202403200

Leslie Harden

Workforce Development Program Manager

Panhandle Regional Planning Commission

Filed: July 19, 2024

¢ ¢ ¢
Red River Authority of Texas

Request for Qualifications
For General Legal, Special Legal, and Financial Advisory Services

The Red River Authority of Texas (Authority) is soliciting Request for
Qualifications (RFQ) from interested persons and firms for the provi-
sion of providing General Legal, Special Legal, and Financial Advisory
Services.

The Authority provides stewardship for the water resources in its
43-county statutory district, encompassing the Red River Basin in
Texas, beginning at the Texas/New Mexico border and ending at
Texas/Louisiana border. The mission of the Authority is the orderly
conservation, reclamation, protection, and development of the water
resources throughout the Red River Basin for the benefit of the public.

Full details on each RFQ can be found on the Authority's website at
www.rra.texas.gov, or by calling Mr. Fabian Heaney, General Man-
ager, at (940) 723-8697.

TRD-202403334

Fabian Heaney

General Manager

Red River Authority of Texas

Filed: July 23, 2024

¢ ¢ ¢
Supreme Court of Texas

Preliminary Approval of Amendments to Texas Rule of Civil
Procedure 194
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Supreme Court of Texas

Misec. Docket No. 24-9044

Preliminary Approval of Amendments to Texas Rule of Civil Procedure 194

ORDERED that:

1. The Court invites public comments on proposed amendments to Texas Rule of
Civil Procedure 194.

2. Comments regarding the proposed amendments should be submitted in
writing to rulescomments@txcourts.gov by November 1, 2024.

3. The Court will issue an order finalizing the amendments after the close of the
comment period. The Court may change the amendments in response to public
comments. The Court expects the amendments to take effect on December 1,
2024.

4. The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal,

c. send a copy of this Order to each elected member of the Legislature; and
d. submit a copy of this Order for publication in the Texas Register.

Dated: July 22, 2024.
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TEXAS RULES OF CIVIL PROCEDURE

RULE 194. REQUIRED DISCLOSURES IN SUITS NOT GOVERNED BY
THE FAMILY CODE

*k%

194.4 Pretrial Disclosures.

(a) In General. In addition to the disclosures required by Rule 194.2 and 194.3, a
party must provide to the other parties and promptly file the following
information about the evidence that it may present at trial other than solely
for impeachment:

(1) the name and, if not previously provided, the address, and telephone
number of each witness—separately identifying those the party expects
to present and those it may call if the need arises; and

(2) enidentification—ofa list identifying each document or other exhibits,
including summaries of other evidence—separately identifying those
items the party expects to offer and those it may offer if the need arises.

(b) Time for Pretrial Disclosures. Unless the court orders otherwise, these
disclosures must be made at least 30 days before trial.

*k%

TRD-202403221 L4 ¢ L4
Jaclyn Daumerie

Rules Attorney
Supreme Court of Texas
Filed: July 22, 2024

Preliminary Approval of Amendments to Texas Rule of Civil
Procedure 621a
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Supreme Court of Texas

Misc. Docket No. 24-9045

Preliminary Approval of Amendments to
Texas Rule of Civil Procedure 621a

ORDERED that:

1.

The Court invites public comments on proposed amendments to Texas Rule of
Civil Procedure 621a.

Comments regarding the proposed amendments should be submitted in
writing to rulescomments@txcourts.gcov by November 1, 2024.

The Court will issue an order finalizing the amendments after the close of the
comment period. The Court may change the amendments in response to public
comments. The Court expects the amendments to take effect on December 1,
2024,

The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal;

c. send a copy of this Order to each elected member of the Legislature; and

d. submit a copy of this Order for publication in the Texas Register.

Dated: July 22, 2024.
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TEXAS RULES OF CIVIL PROCEDURE
RULE 621a. DISCOVERY AND ENFORCEMENT OF JUDGMENT

At any time after rendition of judgment, and so long as said judgment has not been
suspended by a supersedeas bond or by order of a proper court and has not become
dormant as provided by Axtiele37F3—AT-S-Section 34.001, Civil Practice and
Remedies Code, the successful party may, for the purpose of obtaining information to
aid in the enforcement of such judgment, initiate and maintain in the trial court in
the same suit in which said judgment was rendered any discovery proceeding
authorized by these rules for pre-trial matters. Also, at any time after rendition of
judgment, either party may, for the purpose of obtaining information relevant to
motions allowed by Texas Rules of Appellate Procedure 47eand—4924 initiate and
maintain in the trial court in the same suit in which said judgment was rendered any
discovery proceeding authorized by these rules for pre-trial matters. The rules
governing and related to such pre-trial discovery proceedings shall apply in like
manner to discovery proceedings after judgment. The rights herein granted to the
parties shall inure to their successors or assignees, in whole or in part. Judicial
supervision of such discovery proceedings after judgment shall be the same as that
provided by law or these rules for pre-trial discovery and proceedings insofar as
applicable.

TRD-202403222 Preliminary Approval of Amendments to Texas Rules of
Jaclyn Daumerie Appellate Procedure 9, 38, 52, 53, 55, and 68 (Joint Order,
Rules Attorney Court of Criminal Appeals Misc. Docket No. 24-005)

Supreme Court of Texas
Filed: July 22, 2024

¢ ¢ ¢
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Supreme Court of Texas

Misec. Docket No. 24-9043

Preliminary Approval of Amendments to
Texas Rules of Appellate Procedure 9, 38, 52, 53, 55, and 68

ORDERED that:

1. The Court invites public comments on proposed amendments to Texas Rules
of Appellate Procedure 9, 38,52, 53, 55, and 68. The proposed amendments are
demonstrated in redline form.

2. Comments regarding the proposed amendments should be submitted in
writing to rulescomments@txcourts.gov by November 1, 2024.

3. The Court will issue an order finalizing the amendments after the close of the
comment period. The Court may change the amendments in response to public
comments. The Court expects the amendments to take effect on December 1,
2024.

4. The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal,;

c. send a copy of this Order to each elected member of the Legislature; and

d. submit a copy of this Order for publication in the Texas Register.

Dated: July 16, 2024.
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Nathan L. Hecht, Chief Justice
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TEXAS RULES OF APPELLATE PROCEDURE

Rule 9. Documents Generally

*k%k

94. Form

Except for the record, a document filed with an appellate court, including a
paper copy of an electronically filed document, must — unless the court accepts
another form in the interest of justice — be in the following form:

dkk
(h)  Appendix and Original Proceeding Record. A paper appendix may be
bound either with the document to which it is related or separately. If
separately bound, the appendix must comply with paragraph (f). A paper
record in an original proceeding or a paper appendix must be tabbed and
indexed. An electronically filed record in an original proceeding or an

electronically filed appendix that includes more than one item must
contain bookmarks to assist in locating each item.

fwk
)] Electronically Filed Documents. An electronically filed document must:
(1)  be in text-searchable portable document format (PDF);
(2)  be directly converted to PDF rather than scanned, if possible;
(3)  not be locked;
(4)  becombined with any appendix into one computer file, unless that
file would exceed the size limit prescribed by the electronic filing

manager;-ede

(B) be bookmarked to assist in locating each item: and

(56) otherwise comply with the Technology Standards set by the
Judicial Committee on Information Technology and approved by
the Supreme Court.
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Rule 38. Requisites of Briefs
38.1. Appellant’s Brief

The appellant’s brief must, under appropriate headings and in the order here
indicated, contain the following:

*k%k

(b) Table of Contents. The brief must have a table of contents with
references to the pages of the brief_and be bookmarked to assist in
locating each item. The table of contents must indicate the subject
matter of each issue or point, or group of issues or points.

k&%

(k)  Appendix in Civil Cases.

(1) Necessary Contents. The appendix must be bookmarked to assist
in locating each item and, HBunless voluminous or impracticable,

the-appendi=must contain a copy of:

(A)  the trial court’s judgment or other appealable order from
which relief is sought;

(B)  the jury charge and verdict, if any, or the trial court’s
findings of fact and conclusions of law, if any; and

(C)  the text of any rule, regulation, ordinance, statute,
constitutional provision, or other law (excluding case law)
on which the argument is based, and the text of any
contract or other document that is central to the argument.

(2) Optional Contents. The appendix may contain any other item
pertinent to the issues or points presented for review, including
copies or excerpts of relevant court opinions, laws, documents on
which the suit was based, pleadings, excerpts from the reporter’s
record, and similar material. Items should not be included in the
appendix to attempt to avoid the page limits for the brief.

*k%
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Rule 52. Original Proceedings

52.3. Form and Contents of Petition

*k%k

*k%k

The petition must, under appropriate headings and in the order here indicated,
contain the following:

(b)

()

Table of Contents. The petition must include a table of contents with
references to the pages of the petition_and be bookmarked to assist in
locating each item. The table of contents must indicate the subject
matter of each issue or point, or group of issues or points.

Appendix.

(1) Necessary Contents. The appendix must be bookmarked to assist
in locating each item and must contain:

A any order or opinion of the court of appeals. if the petition
is filed in the Supreme Court;:

(AB) a certified or sworn copy of any order complained of, or any
other document showing the matter complained of;

(C)  unless voluminous or impracticable, the text of any rule,
regulation, ordinance, statute, constitutional provision, or
other law (excluding case law) on which the argument is
based; and

(D)  if a writ of habeas corpus is sought, proof that the relator
is being restrained.

(2) Optional Contents. The appendix may contain any other item
pertinent to the issues or points presented for review, including
copies or excerpts of relevant court opinions, statutes,
constitutional provisions, documents on which the suit was based,
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pleadings, and similar material. Items should not be included in
the appendix to attempt to avoid the page limits for the petition.
The appendix should not contain any evidence or other item that
is not necessary for a decision.

k&%

Rule 53. Petition for Review
%k
53.2. Contents of Petition

The petition for review must, under appropriate headings and in the order here
indicated, contain the following items:

*h%

(b) Table of Contents. The petition must have a table of contents with
references to the pages of the petition_and must be bookmarked to assist
in locating each item. The table of contents must indicate the subject
matter of each issue or point, or group of issues or points.

dkk

@ Appendix.

(1) Necessary Contents. The appendix must be bookmarked to assist
in locating each item and, Hunless voluminous or impracticable,

the-appendixmust contain a copy of:

(A the opinion and judgment of the court of appeals;

(AB) the judgment or other appealable order of the trial court
from which relief in the court of appeals was sought;

(BO) the jury charge and verdict, if any, or the trial court’s
findings of fact and conclusions of law, if any;_ and

(D) the text of any rule, regulation, ordinance, statute,
constitutional provision, or other law on which the
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argument is based (excluding case law), and the text of any
contract or other document that is central to the argument.

(2) Optional Contents. The appendix may contain any other item
pertinent to the issues or points presented for review, including
copies or excerpts of relevant court opinions, statutes,
constitutional provisions, documents on which the suit was based,
pleadings, and similar material. Items should not be included in
the appendix to attempt to avoid the page limits for the petition.

*h%

Rule 55. Brief on the Merits
%%k
55.2. Petitioner’s Brief on the Merits
The petitioner’s brief on the merits must be confined to the issues or points

stated in the petition for review and must, under appropriate headings and in the
order here indicated, contain the following items:

%%k
(b) Table of Contents. The brief must have a table of contents with
references to the pages of the brief and be bookmarked to assist in
locating each item. The table of contents must indicate the subject
matter of each issue or point, or group of issues or points.
dkd
Rule 68. Discretionary Review With Petition
*kk

68.4. Contents of Petition

A petition for discretionary review must be as brief as possible. It must be
addressed to the “Court of Criminal Appeals of Texas” and must state the name of
the party or parties applying for review. The petition must contain the following
items:

*k%
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(b) Table of Contents. The petition must include a table of contents with
references to the pages of the petition_and be bookmarked to assist in
locating each item. The table of contents must indicate the subject
matter of each ground or question presented for review.

*k%

TRD-202403198 L4 ¢ L4
Jaclyn Daumerie

Rules Attorney

Supreme Court of Texas

Filed: July 19, 2024
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How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules - sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules - notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments, executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 24 of Volume 49 (2024) is cited as follows: 49 TexReg
24,

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-
left hand corner of the page, would be written “49 TexReg 2
issue date,” while on the opposite page, page 3, in the lower
right-hand corner, would be written “issue date 49 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

26. Health and Human Services
28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to Update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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http://www.sos.state.tx.us/tac
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SALES AND CUSTOMER SUPPORT

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at
1-800-223-1940 from 7 a.m. to 7 p.m., Central Time, Monday through Friday. Subscription
cost is $502 annually for first-class mail delivery and $340 annually for second-class
mail delivery.

Customer Support - For questions concerning your subscription or account information,
you may contact LexisNexis Matthew Bender Customer Support from 7 a.m. to 7 p.m.,
Central Time, Monday through Friday.

Phone: (800) 833-9844

Fax: (518) 487-3584

E-mail: customer.support@]lexisnexis.com
Website: www.lexisnexis.com/printcdsc
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