PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

SUBCHAPTER B. ADVISORY COMMITTEES
DIVISION 1. COMMITTEES

1 TAC §351.805

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§351.805, concerning State Medicaid Managed Care Advisory
Committee.

BACKGROUND AND PURPOSE

The purpose of the proposal is to extend the State Medicaid
Managed Care Advisory Committee (SMMCAC) and align the
rule with HHSC advisory committee rule standards. Under the
general authority of the Executive Commissioner, the SMMCAC
was re-established in 2016 to consider managed care issues and
make recommendations to HHSC. The SMMCAC is currently set
to abolish on December 31, 2024. The proposed rule amend-
ment changes the SMMCAC abolish date from December 31,
2024, to December 31, 2028, which will allow SMMCAC to con-
tinue providing recommendations and ongoing input to HHSC
on the statewide operation of Medicaid managed care programs
for an additional four years. Additionally, the rule amendment
restructures membership subcategories to increase representa-
tion for youth and adult populations and adds a new membership
subcategory for persons transitioning from children to adult Med-
icaid managed care programs. The rule amendment will align
§351.805 with agency standards for advisory committees by in-
cluding a subsection on how eligible SMMCAC members may
be reimbursed for travel.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §351.805: (1) updates language
and structure for better readability and understanding; (2)
clarifies what tasks the SMMCAC performs; (3) clarifies the
frequency of SMMCAC meetings; (4) clarifies how many mem-
bers constitute a quorum; (5) restructures the membership
subcategories for persons enrolled in Medicaid managed care
and adds a new membership subcategory for youth transition-
ing from children to adult Medicaid managed care programs;
(6) expands the membership subcategory for persons dually
eligible for both Medicare and Medicaid to allow persons of

any age to be represented; (7) restructures the membership
subcategory for providers contracted with a Medicaid managed
care organization and clarifies requirements for the membership
subcategory of a community-based organization; (8) clarifies the
membership subcategory for managed care organizations that
are national and community-based; (9) adds requirements that
the SMMCAC members complete training on the HHS Ethics
Policy, the Advisory Committee Member Code of Conduct;
and other relevant HHSC policies; (10) adds a subsection to
describe when HHSC may reimburse a SMMCAC member
for travel; (11) extends the SMMCAC abolishment date from
December 31, 2024, to December 31, 2028; and (12) updates
the numbering of the subsections and paragraphs accordingly.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;
(6) the proposed rule will expand existing regulations;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rule does not apply to small or micro-busi-
nesses, or rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS
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Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, Chief Medicaid and CHIP Services Officer, has
determined that for each year of the first five years the rule is in
effect, the public benefit will be improved public and stakeholder
engagement with the agency as a result of SMMCAC (1) serving
as a central source for stakeholder input on Medicaid managed
care programs, policies, and concerns; (2) reviewing issues re-
lated to the implementation and operation of Medicaid managed
care; and (3) making recommendations to HHSC on Medicaid
managed care program improvements.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the proposed rule amendment relates only to advisory committee
expiration and adding language to align the rule with HHSC ad-
visory committee rule standards. There is no cost of compliance
as the amendment does not create any substantive changes for
the SMMCAC.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Med-
icaid and CHIP Services Office of Policy, P.O. Box 13247, Malil
Code H600, Austin, Texas 78711, or street address 701 W.
51st Street, Austin, Texas 78751; or by e-mail to OPP_SMM-
CAC@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R043" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.012, which authorizes the Executive
Commissioner to establish advisory committees by rule.

The amendment affects Texas Government Codes §531.0055
and §531.012.

§$351.805. State Medicaid Managed Care Advisory Committee.

(a) Statutory authority. The State Medicaid Managed Care
Advisory Committee (SMMCAC) is established under [in accordance
with] Texas Government Code §531.012 and is subject to §351.801 of
this division (relating to Authority and General Provisions).

(b) Purpose.

[H] The SMMCAC advises the Texas Health and Human
Services Commission (HHSC) executive commissioner [Exeeutive
Commissioner] and the health and human services system (HHS)
[the TFexas Health and Human Services Commission (HHSC)] on the
statewide operation of Medicaid managed care, including:

(1) program design and benefits; [benefits;]

(2) systemic concerns from consumers and providers;

[providers;]

efficiency and quality of services; [serviees;]
contract requirements; [requirements;]
provider network adequacy; [adequacy;]

trends in claims processing; [processing;] and

other issues as requested by the HHSC executive com-
missioner. [Exeeutive Gemmrss&eﬁep]

care issues.]
(c) Tasks. The SMMCAC performs the following tasks: [The

SMMCAC makes recommendations to HHSC and performs other tasks
consistent with its purpese:|

SRR ER

(1) makes recommendations to HHSC;

(2) advises HHSC on Medicaid managed care issues;

(3) disseminates Medicaid managed care best practice in-
formation as appropriate;

(4) adopts bylaws to guide the operation of the SMMCAC;

and

(5) performs other tasks consistent with its purpose.

(d) Reporting requirements.

(1) Report to the HHSC executive commissioner.
[Executive Commissioner:] No later than [By] December 31st of
each year, the SMMCAC files an annual [a] written report with the
HHSC executive commissioner [Executive Commissioner]| covering
the meetings and activities in the immediately preceding fiscal year.
The report includes: [:]

(A) alist of [lists] the meeting dates;
(B) [provides] the members' attendance records;

(C) a brief description of actions taken by the SMM-
CAC [briefly describes actions taken by the committee];

(D) adescription of how the SMMCAC [deseribes how
the committee has] accomplished its tasks;

(E) a summary of [summarizes] the status of any rec-
ommendations that the SMMCAC made to HHSC;

(F) adescription of activities the SMMCAC [deseribes
aetivities the committee] anticipates undertaking in the next fiscal year;

(G) [deseribes] recommended amendments to this sec-

tion; and

(H) [deseribes] the costs related to the SMMCAC,
[committee;] including the cost of HHSC staff time spent supporting
the SMMCAC's [committee's] activities and the source of funds used
to support the SMMCAC's [eommittee's] activities.
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(2) Report to the Texas Legislature. By December 31st of
each even-numbered year, the SMMCAC files a written report with the
Texas Legislature of any policy recommendations made to the HHSC
executive commissioner. [Exeecutive Commissioner:|

(e) Meetings.

(1) Open meetings. The SMMCAC complies with the

requirements [requirement] for open meetings under Texas Govern-
ment Code Chapter 551 [55}] as if it were a governmental body.

(2) Frequency. The SMMCAC will meet quarterly.

(3) Quorum. Thirteen members constitute a quorum.
(f) Membership.

(1) The SMMCAC is composed of no more than 24 mem-
bers appointed by the HHSC executive commissioner. [Exeeutive
Commissioner: Exeept as may be necessary to stagger terms; the term
of office of each member is three years: A member may apply to serve
one additional term:] In selecting members to serve on the SMMCAC,
HHSC: [eemmittee; HHSC]

(A) considers the [ar] applicant's qualifications, back-
ground, and interest in serving; and [serving:]

(B) [HHSK] tries to choose committee members who
represent the diversity of all Texans, including ethnicity, gender, and
geographic location.

HH Members are appointed for staggered terms so that
terms of an equal or almest equal number of members expire on
August 31st of each year Regardless of the term limit; a member
serves until his or her replacement has been appeinted: This ensures
sufficient; appropriate representation:}

{(2) Ifavacancy occurs, a person is appointed to serve the

(2) [€3)] The SMMCAC consists of representatives of the
following categories:

(A) ten people who are enrolled in Medicaid managed
care or represent a person enrolled in Medicaid managed care and who
are appointed from one or more of the following subcategories:

(i) aperson who has low-income, a family member
of the person, or an advocate representing people with low-income;

(ii) aperson [age 21 or elder] with an intellectual, a
developmental, or a physical disability, including a person with autism
spectrum disorder, or a family member of the person, or an advocate
representing people with an intellectual, a developmental, or a physical
disability, including persons with autism spectrum disorder;

(iii) a person using mental health services, a family
member of the person, or an advocate representing people who use
mental health services;

(iv) a person using non-emergency medical trans-
portation services, a family member of the person, or an advocate rep-
resenting persons using non-emergency medical transportation;

(v) _aperson who is dually enrolled in Medicaid and
Medicare, a family member of the person, or an advocate representing
persons who are dually enrolled in Medicaid and Medicare;

(vi) [Gi)] a family member of a child who is a Med-
icaid recipient or an advocate representing children who are Medicaid
recipients, except for a child with special health care needs listed in
clause (vii) [G¥)] of this subparagraph;

(vii) [(v)] a family member of a child with special
health care needs or an advocate representing children with special
health care needs;

f6) a persen whe is 65 years of age or older; the
person's family member; or an advoeate representing persons whe are
65 years of age or olders}

(viii) a person who is 18 years of age or older who
will transition or has transitioned from a child and adolescent managed
care program to an adult managed care program, a guardian of the per-
son, or an advocate representing persons transitioning from a child and
adolescent managed care program to an adult managed care program;
or

[(vi) aperson 21 or older who is dually enrolled in
Med%e&idaﬂdMedie&r%aﬁm%Lymemberef%hepefse&efaﬁa@ee&te
representing people 21 or older who are dually enrolled in Medicaid
and Medicare;}

ftvit)  aperson using mental health serviees; a family
member of the persen; or an advoeate representing people whe use
mental health serviees; or}

(ix) a person who is 65 years of age or older, the
person's family member, or an advocate representing persons who are
65 years of age or older;

i) a . Jical
peﬁaﬂensemee&a%mﬂymembereﬁhepeﬂe&e%aﬁadveea&e#ep—
resenting persons using non-emergency medical transportation;}

(B) ten providers contracted with Texas Medicaid man-

aged care organizations, appointed from one or more of the following
subcategories:

(i) rural providers;
(ii) hospitals;
(iii) primary care providers;
(iv) pediatric health care providers;
(v) dentists;
/(1) serving children enrolled in Medicaid who
are low-income and their families;]

D serving peeple age 65 or older and peeple
with disabilities: or}
D engaged in perinatal serviees and out
reach:]
(vi) [€viD)] obstetrical care providers;

(vii)  [€viid)] providers serving people dually enrolled
in Medicaid and Medicare;

(viii) [@x)] providers serving people who are 21
years of age or older and have a disability;

(ix) [G9)] non-physician mental health providers;
[eF]

(x) [&D)] long-term services and supports providers,
including nursing facility providers and direct service workers; or [and]

(xi) an organization, association, corporation that is
representative of and located in, or in close proximity to, a community
where it serves or conducts outreach for:

(I) people enrolled in Medicaid;
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(1l) _ children from families that are low-income;

(11l) _ children with special health care needs;

(IV) people with disabilities;

(V) people 65 years of age or older; or

(Vl) _people needing perinatal care; and

(C) four managed care organizations participating in
Texas Medicaid, including:

(i) [beth] national plans; [and)]
(ii)) community-based plans; and

(iii) [6D)] dental maintenance organizations (for the
purpose of this section).

(3) HHSC appoints members for staggered terms so that
terms of an equal or almost equal number of members expire on August
31st of each year. Regardless of the term limit, a member serves until
his or her replacement has been appointed. This ensures sufficient,
appropriate representation.

(A) If avacancy occurs, the HHSC executive commis-
sioner will appoint a person to serve the unexpired portion of that term.

(B) Except as may be necessary to stagger terms, the
term of each member is three years. A member may apply to serve one
additional term.

(g) Officers. The SMMCAC selects a chair and vice chair of
the committee from among its members.

(1) The chair serves until December 1st of each even-num-
bered year. The vice chair serves until December 1st of each odd-num-
bered year.

(2) A member may serve up to [serves no more than] two
consecutive terms as chair or vice chair. [A ehair or viee chair may net
serve beyond their membership term:|

(h) Required Training. Each member must complete training,
which will be provided by HHSC, [all training HHSE will previde] on
relevant statutes and rules, including:

(1) this section;
(2) §351.801 of this division; [subehapter;]
(3) Texas Government Code §531.012; [and]

(4) Texas Government Code Chapters 551, 552, and
2110;[2+6:]

(5) the HHS Ethics Policy;
(6) the Advisory Committee Member Code of Conduct;

and

(7) _other relevant HHS policies.

(i) Travel Reimbursement. To the extent permitted by the cur-
rent General Appropriations Act, HHSC may reimburse a SMMCAC
member for his or her travel to and from SMMCAC meetings only if:

(1) funds are appropriated and available; and

(2) the member:

(A) receives Medicaid services or is a family member
of a client that receives Medicaid services; and

(B) submits the request for travel reimbursement in ac-
cordance with the HHSC Travel Policy.

() [6)] Date of abolition. The SMMCAC is abolished, and
this section expires, on December 31, 2028 [Deecember 314st; 2024].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402978

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-2910

* 3 .
1 TAC §351.815

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§351.815, concerning the Policy Council for Children and Fami-
lies.

BACKGROUND AND PURPOSE

The Policy Council for Children and Families (PCCF) was estab-
lished by the HHSC Executive Commissioner under the author-
ity of Texas Government Code §531.012. This statute requires
the HHSC Executive Commissioner to establish and maintain
advisory committees, establish rules for the operation of advi-
sory committees, and for advisory committees to provide rec-
ommendations to the HHSC Executive Commissioner and the
Texas Legislature.

The PCCF advises the HHSC Executive Commissioner and
Health and Human Services system agencies (HHS agencies)
to improve the coordination, quality, efficiency, and outcomes
of services provided to children and the families of children
with disabilities and special health care needs, including mental
health needs, through the state's health, education, and human
services systems. Members meet approximately four times a
year in Austin.

Section 351.815 is set to expire on December 31, 2024, which
will abolish the PCCF. The proposed amendment would extend
the committee by four years to December 31, 2028, and update
existing membership categories for one voting and one ex-officio
members. Other edits align the rule with current HHSC advisory
committee rulemaking guidelines.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §351.815 adds "HHSC" in front of
"Executive Commissioner" and uses the acronym "PCCF" for the
"Policy Council for Children and Families" or "committee." The
section is revised to ensure it conforms with HHSC's advisory
committee rule template guidelines.

The proposed amendment to subsection (a) adds that the sec-
tion is subject to §351.801, relating to Authority and General Pro-
visions.

The proposed amendment adds a new paragraph (8) in subsec-
tion (c) providing that the PCCF adopts bylaws to guide the op-
eration of the committee.

The proposed amendment updates subsection (d) for clarity.
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The proposed amendment adds new paragraphs (2) and (3) in
subsection (e), regarding frequency of meetings and quorum,
respectively.

The proposed amendment adds language to subsection (f) re-
garding membership requirements and terms of service, includ-
ing adding HHSC's Community Services Division as an ex-officio
representative and specifying that a previously "at large" voting
membership category should be for a person with cross-system
experience supporting children and the families of children with
a disability.

The proposed amendment adds language to subsection (g) re-
garding the selection of a chair and vice chair and the terms of
the officers.

The proposed amendment edits subsection (h) to update training
requirements.

New subsection (i) explains the travel reimbursement policy.

The proposed amendment to subsection (j) extends the date of
abolition of the PCCF from December 31, 2024, to December
31, 2028.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state government
because there is no change to state procedures or additional
costs.

The rule does not have any fiscal implications to local govern-
ments because the rule does not apply to any local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will not expand an existing regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the proposed amendment applies only to
HHSC.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect the local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons
and the rule is necessary to protect the health, safety, and wel-
fare of the residents of Texas.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rule is in effect, the public
benefit will be that the PCCF will continue to advise HHS agen-
cies on opportunities to improve services for children with dis-
abilities and their families.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule applies only to HHSC.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Qual-
ity and Program Improvement, Medicaid and CHIP Services,
P.O. Box 13247, Mail Code H250, Austin, Texas 78711-3247; or
street address 701 West 51st Street, Austin, 78751; or by email
to mcsrulespubliccomments@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R037" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.012(c)(1), which requires the Executive
Commissioner to adopt rules consistent with Texas Government
Code Chapter 2110 to govern an advisory committee's report
requirements.

The amendment affects Texas Government Code §531.0055
and Texas Government Code §531.012.

§$351.815.  Policy Council for Children and Families.

(a) Statutory authority. The Policy Council for Children and

Families (PCCF) [{Peliey Couneil)] is established in accordance with
Texas Government Code §531.012 and is subject to §351.801 of this
division (relating to Authority and General Provisions).

(b) Purpose. The PCCF [Poliey Couneil] works to improve the
coordination, quality, efficiency, and outcomes of services provided to
children with disabilities and their families through the state's health,
education, and human services systems.
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(c) Tasks. The PCCF [Peliey Couneil] performs the following
tasks:

(1) studies and makes recommendations to improve coor-
dination between the state's health, education, and human services sys-
tems to ensure that children with disabilities and their families have
access to high quality services;

(2) studies and makes recommendations to improve long-
term services and supports, including community-based supports for
children with special health and mental health care needs, as well as
children with disabilities and their families receiving protective ser-
vices from the state;

(3) studies and makes recommendations regarding emerg-
ing issues affecting the quality and availability of services available to
children with disabilities and their families;

(4) studies and makes recommendations to better align re-
sources with the service needs of children with disabilities and their
families;

(5) studies and makes recommendations to ensure that the
needs of children with autism spectrum disorder and their families are
addressed, and that all available resources are coordinated to meet those
needs;

(6) makes recommendations regarding the implementation
and improvement of the STAR Kids managed care program; [and]

(7) performs other tasks consistent with its purpose as re-
quested by the HHSC Executive Commissioner; and [-]

(8) adopts bylaws to guide the operation of the committee.

(d) Reporting requirements.

(1) Not later than [Reperting to Executive Commissioner:
By] December 31 of each year, the PCCF [Peliey Geﬂﬂeﬂ] files a writ-
ten report with the HHSC Executive Commissioner covering [that eov-
ers] the meetings and activities in the immediately preceding fiscal
year. The report includes:

(A) alist of the meeting dates;

(B) the members' attendance records;

(C) a brief description of actions taken by the PCCF
[committee];

(D) adescription of how the PCCF [eommittee] accom-
plished its tasks;

(E) asummary of the status of any PCCF [eommittee]
recommendations to HHSC;

(F) adescription of activities the PCCF [eemmittee] an-
ticipates undertaking in the next fiscal year;

(G) recommended amendments to this section; and

(H) the costs related to the PCCF [committee], in-
cluding the cost of HHSC staff time spent supporting the PCCF's
[eommittee's] activities and the source of funds used to support the
PCCF's [eommittee's] activities.

(2) Not later than November 1 of each even-numbered
year [Reporting to Exccutive Commissioner and Texas Legislature. By
November 1 of each even-numbered year], the PCCF [Policy Council]
submits a written report to the HHSC Executive Commissioner and
Texas Legislature that:

(A) describes current gaps and barriers to the provision
of services to children with disabilities and their families through the
state's health and human services system; and

(B) provides recommendations consistent with the
PCCF's [Peliey Couneil's] purposes.
(e) Meetings.

(1) Open Meetings. The PCCF [Poliey Couneil] complies
with the requirements for open meetings under Texas Government
Code Chapter 551, as if it were a governmental body.

(2) Frequency. The PCCF will meet at least twice each

ear.
(3) Quorum. Thirteen members constitutes a quorum.
(f) Membership.

(1) The PCCF [Peliey Couneil] is composed of 24 mem-
bers, with 19 voting members and five ex officio members appointed by
the HHSC Executive Commissioner. In selecting the voting members,
the HHSC Executive Commissioner considers the applicants' qualifica-
tions, background, and interest in serving. The membership comprises:

(A) eleven voting members from families with a child
under the age of 26 with a disability, including [five nenveting; ex offi-
cio members; one from each of the following state programs and agen-
eies or their suecessors; as selected by the represented ageney|:

(i) at least one adolescent or young adult under the

age of 26 with a disability receiving services from the health and human
services system [HHSC Medicaid and CHIP Services];

(ii) at least one member of a family of a child with
mental health care needs; and

(iii) at least one member of a family of a child with
autism spectrum disorder;

Hi) HHSC Health; Developmental & Independence

Serviees:}

i) T c 1 on Devel | Disabilities:}
Services; and]

) Texas Department of State Health Servieess}

[(B) eleven voting members selected by the Executive
Commissioner from families with a child under the age of 26 with a
Jisability, including:]

) atleast one adolescent or young adult under the
age of 26 with a disability recetving services from a health and human
services system agency; and]

it  atleast one member of a family of a child with
mental health eare needs; and}

i) at least one member of a family of a child with
autism speetrum disorder:}

(B) [€€)] eight professional voting members, [selected
by the Exeeutive Commissiones;] one each to represent the following
types of organizations or areas of expertise:

(i) a faith-based organization;

(i) an organization that is an advocate for children
with disabilities;

(iii)  a physician providing services to children with
complex needs;
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(iv) an individual with expertise providing mental
health services to children with disabilities;

(v) an organization providing services to children
with disabilities and their families;

(vi) an organization providing community services;

(vii) an organization or professional that advocates
for or provides services or resources to children and the families of
children with autism spectrum disorder; and

(viii) one individual with expertise or experience
providing cross-system, holistic support for children and the families
of children with disabilities; [ene at large pesition for an individual
with expertise or experience relevant to the purpeses and tasks of the
Poliey Couneil]

(C) five non-voting, ex officio members, one from each
of the following state programs and agencies or their successors, as
nominated by the represented agency, and appointed by the HHSC Ex-
ecutive Commissioner:

(i) HHSC Medicaid and CHIP Services;

(ii) HHSC Community Services Division;

(iii) Texas Council for Developmental Disabilities;

(iv) _Texas Department of Family and Protective Ser-

vices; and
(v) Texas Department of State Health Services.

[(2) In sclecting members, the Executive Commissioner
representation.]

(2) [3)] Members appointed under paragraphs (1)(A) and
(1)(B) [paragraph (D(B) and (C)] of this subsection serve staggered
terms so that the terms of approximately one-quarter of these members'
terms expire on December 31 of each year. Regardless of the term limit,
a member serves until his or her replacement has been appointed. This
ensures sufficient, appropriate representation.

(3) If a vacancy occurs, the HHSC Executive Commis-
sioner will appoint a person to serve the unexpired portion of that term.

(4) Except as may be necessary to stagger terms, the term
of [effiee of] each [nen-ageney] member [; deseribed in paragraph
HAB) and (©) of this subsection;|is four years. A member may
apply to serve one additional term. This paragraph does not apply to
members serving under paragraph (1)(C).

5) A member with an expiring term may apply to serve

H6) A memberwith an expiring term may continue to serve
on the Poeliey Couneil until a new member is appointed]

(g) Officers. The PCCF [Peliey Couneil] selects a chair and
vice chair of the PCCF from among its members [from ameng its mem-
bers a presiding officer and an assistant presiding officer].

(1) The chair and vice chair of the PCCF will serve a term
of two years, with the chair serving until December 31 of each odd-
numbered year and the vice chair serving until December 31 of each
even-numbered year [presiding and assistant presiding officers must be

inted famil ives].

(2) A member may serve up to two consecutive terms as
chair or vice chair [The presiding officer serves until December 31 of
December 31 of each even-numbered year].

13) A presiding officer or assistant presiding officer re-
mains in his or her position until the Poliey Couneil seleets a suceesser;
membership term-]

(h) Required Training. Each member must [shall] complete
all training on relevant statutes and rules, including this section and
§351.801 of this division [subehapter]| (relating to Authority and
General Provisions); [and] Texas Government Code §531.012; [; and)]
Texas Government Code Chapters 551, 552, and 2110; the HHS Ethics
Policy; the Advisory Committee Member Code of Conduct; and other
relevant HHS policies. HHSC will provide the training.

(i) Travel Reimbursement. To the extent permitted by the cur-
rent General Appropriations Act, a member of the committee who re-
ceives services from HHSC or is a family member of a client may be
reimbursed for their travel to and from meetings if funds are appro-
priated and available and in accordance with the HHSC Travel Policy.
Other committee members are not reimbursed for travel to and from
committee meetings.

(G) [€)] Date of abolition. The PCCF [Peliey Couneil] is abol-
ished, and this section expires [5] on December 31, 2028 [2024].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402973

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER E. STANDARDS FOR
MEDICAID MANAGED CARE

1 TAC §353.421

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§353.421, concerning Special Disease Management for Health
Care MCOs.

BACKGROUND AND PURPOSE

The purpose of proposal is to implement House Bill (H.B.) 2658,
87th Legislature, Regular Session, 2021. H.B. 2658 amended
Texas Government Code §533.009(c), to require a Medicaid
health care managed care organization (MCO) with low active
participation rates in the MCO's special disease management
program to identify the reason for the low rates and develop
approaches to increase active participation in the program for
high-risk recipients.

The proposed amendment to §353.421 includes a new subsec-
tion (a) to organize the definition of "special disease manage-
ment" with the new definitions "active participation" and "high-
risk member" into one rule. The proposed definitions identify
what these terms mean when used in the section.

The proposed amendment adds a new paragraph (5) in subsec-
tion (b) to require a health care MCO to include mechanisms
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to identify low active participation rates in the MCO's special dis-
ease management program and the reason for the low rates and
to increase active participation in the program for high-risk mem-
bers. This is proposed to implement Texas Government Code
Section 533.009(c)(3) added by H.B. 2658.

The proposed amendment, throughout the section and in the
rule title, includes editorial changes to use correct formatting,
use consistent terminology, and correct the use of acronyms to
improve the readability of the section.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will expand an existing regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that the rule does not impose
any additional costs on small businesses, micro-businesses, or
rural communities that are required to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas; does not impose a cost on
regulated persons; and is necessary to implement legislation that
does not specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rule is in effect, the public
will benefit from this rule project by having access to more ef-
fective and accountable special disease management programs
which may positively impact health outcomes for Medicaid re-
cipients enrolled in or eligible for special disease management
programs.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-

sons who are required to comply with the proposed rule because
Medicaid health care MCOs already have mechanisms in place
to implement the proposed rule amendment.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R048" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §533.009, which requires the Executive
Commissioner of HHSC, by rule, to prescribe the minimum
standards that a managed care organization must meet in
providing special disease management.

The amendment affects Texas Government Code §531.0055,
Texas Government Code §533.009, and Texas Human Re-
sources Code, Chapter 32. No other statutes, articles, or codes
are affected by this proposal.

$353.421.  Special Disease Management for a Health Care Managed
Care Organization [MEOs].

(a) Definitions. The following words and terms, when used
in this section have the following meanings, unless the context clearly
indicates otherwise.

(1) Active participation--One or more encounters in a cal-
endar year, either face-to-face or by an approved telehealth modality,
between the disease management staff of a health care managed care
organization (MCO) and a member or the member's representative. In
determining active participation, a member who is assessed and pro-
vided supports and services that address a chronic disease, but is not
participating in the MCO's special disease management program as de-
scribed in Texas Government Code §533.009 should not be counted as
participating in the disease management program.

(2) High-risk member--A member at high-risk for non-ad-
herence to the member's plan of care that addresses the member's dis-
ease or other chronic health condition, such as heart disease; chronic
kidney disease and its medical complications; respiratory illness, in-
cluding asthma; diabetes; end-stage renal disease; human immunodefi-
ciency virus infection (HIV), or acquired immunodeficiency syndrome
(AIDS). A high risk member has multiple or complex medical or be-
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havioral health conditions, or both, with clinical instability undergoing
active treatment and at risk of avoidable emergency room visits or hos-

pitalizations.

(3) Special disease management--Coordinated healthcare
interventions and communications for populations with conditions in
which patient self-care efforts are significant.

Ha) For purpeses of this rule; “Speecial Disease Management"
means a program of coordinated healtheare interventions and commu-
nications for populations with conditions in which patient self-eare ef-
forts are significant}

(b) A [In erder for a] health care MCO must [te receive a con-
traet from HHSC teo] provide special disease management services. A
[; the] health care MCO must:

(1) implement [Implement] policies and procedures to en-
sure that a member who requires [members requiring] special disease
management services are identified and enrolled into the MCO's spe-
cial [a] disease management program;

(2) develop [Pevelop] and maintain screening and evalua-
tion procedures for the early detection, prevention, treatment, or refer-
ral of a member [partieipants] at risk for or diagnosed with chronic con-
ditions such as heart disease;[;] chronic kidney disease and its medical
complications;[;] respiratory illness, including asthma;[;] diabetes;[;
and] HIV infection; or AIDS;

(3) ensure a member who is enrolled in the MCO's [Ensure
that all members identified for] special disease management program
has [are enrolled in and have] the opportunity to disenroll from the
program [ept eut of special disease management services| within 30

days while still maintaining access to all other covered services; [and]

(4) show [Shew] evidence of the ability to manage com-
plex diseases in the Medicaid population by demonstrating [ Such
evidenee shall be demenstrated by]| the health care MCO's ability to

comply [eemplianee] with this section; and [subehapter:]

(5) include mechanisms to:

(A) identify:

(i) _low active participation rates in the MCO's spe-

(8) mechanisms [Meehanisms] to monitor the impact of the
special disease management program over time, including both the
clinical and the financial impact;

(9) a[A]system to track and monitor all members enrolled
in a special disease management program [partieipants| for clinical,
utilization, and cost measures;

(10) designated [Designated] staff to implement and main-
tain the program and assist members in accessing program services;

(11) a[A] system that enables providers to request specific
special disease management interventions; and

(12) provider [Provider] information, including:

(A) the differences between recommended prevention
and treatment and actual care received by a member enrolled in a spe-

cial disease management program; [participants;]

(B) information concerning the
[partieipant's] adherence to a service plan; and

(C) reports on changes in each member's [participant's]
health status.

(d) A health care MCO's special [Speeial] disease manage-
ment program [pregrams| must have performance measures for partic-
ular diseases. HHSC reviews [will review] the performance measures
submitted by a special disease management program for comparabil-
ity with the relevant performance measures in Texas Government Code
§533.009, relating to contracts for disease management programs.

member's

(e) A health care MCO implementing a special disease man-
agement program for chronic kidney disease and its medical compli-
cations that includes screening for and diagnosis and treatment of this
disease and its medical complications, must, for the screening, diagno-
sis and treatment, use generally recognized clinical practice guidelines
and laboratory assessments that identify chronic kidney disease on the
basis of impaired kidney function or the presence of kidney damage.

(f) A health care MCO that develops and implements a special
disease management program must coordinate participant care with a
provider of a disease management program under Texas Human Re-
sources Code §32.057, [Human Resources Code;] during a transition

cial disease management program; and

(ii)  the reason for the low rates; and

(B) increase active participation in the disease manage-
ment program for high-risk members.

[Special]

(c) A special disease management program

[pregrams] must include:
(1) patient [Patient

(2) patient [Patient] education regarding the role of the
provider;

(3) evidence-supported [Evidence-suppoerted] models,
standards of care in the medical community, and clinical outcomes;

(4) standardized [Standardized] protocols and participation

| self-management education;

criteria;

(5) physician-directed [Physician-directed] or physi-

cian-supervised care;

(6) implementation [fmplementation] of interventions that
address the continuum of care;

(7) mechanisms [Meehanisms] to modify or change inter-
ventions that have not been proven effective;

period for patients that move from one disease management program
to another program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402977

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-2910

¢ L4 ¢
SUBCHAPTER O. DELIVERY SYSTEM AND
PROVIDER PAYMENT INITIATIVES

1 TAC §353.1311

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
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§353.1311, concerning Quality Metrics for the Texas Incentives
for Physicians and Professional Services Program.

BACKGROUND AND PURPOSE

The purpose of the proposal is to amend §353.1311 to implement
the quality reporting necessary for the pay-for-performance com-
ponent of §353.1309.

Each directed payment program (DPP) has a quality rule and
a financial rule. Effective January 28, 2024, HHSC amended
the Texas Incentives for Physicians and Professional Services
(TIPPS) financial rule to add a pay-for-performance component
to TIPPS beginning with state fiscal year 2026. The proposed
changes amend the TIPPS quality rule to implement the qual-
ity reporting necessary for the pay-for-performance component
of the TIPPS financial rule. The amendment will also align the
TIPPS quality rule with the quality rules for other DPPs.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §353.1311 implements the quality
reporting necessary for the TIPPS pay-for-performance compo-
nent in §353.1309. The amendment also makes the language
in this TIPPS quality rule more consistent with the language in
the Comprehensive Hospital Increase Reimbursement Program
quality rule in §353.1307, a directed payment program with a
pay-for-performance component.

Subsection (a) of the rule makes nonsubstantive changes to the
text of the rule to make the rule language mirror the quality rules
for other DPPs.

Subsection (b) of the rule makes nonsubstantive changes to the
text of the rule to make the rule language mirror the quality rules
for other DPPs.

Subsection (c) of the rule makes nonsubstantive changes to the
text of the rule to make the rule language mirror the quality rules
for other DPPs, provides that metrics may change from one pro-
gram period to the next, and provides that quality metrics will be
presented to the public for comment.

Subsection (d) of the rule provides that HHSC will specify perfor-
mance requirements for each quality metric, that achievement of
performance requirements will trigger payments, and that quality
metrics will be presented to the public for comment.

Subsection (e) of the rule specifies that HHSC will use reported
performance of quality metrics to evaluate the degree to which
the program advances certain goals and objectives. The pro-
posed amendment renumbers the remaining subsections in
§353.1311 accordingly, given the addition of subsection (e).

Subsection (f) of the rule consists of language previously
contained in former subsection (d) and makes nonsubstantive
changes to the text of the rule to make the rule language mirror
the quality rules for other DPPs.

Subsection (g) of the rule consists of language previously con-
tained in former subsection (e), changes the dates by which the
proposed metrics and performance requirements will be pub-
lished, and increases the number of days that interested parties
may comment on the proposed metrics.

Subsection (h) of the rule consists of language previously con-
tained in former subsection (f) and changes the date by which the
final metrics and performance requirements will be published to
give participating physician groups more notice of the final mea-
sures and requirements.

Subsection (i) of the rule consists of language previously con-
tained in former subsection (f) and adds language to authorize
HHSC to substitute measures for those suggested or published
by HHSC if CMS requires the substituted measures.

Subsection (j) renumbers former subsection (g).
FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHS system employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to the agency;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will expand an existing regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rule does not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rule is in effect, the public
benefit will be the ability of Medicaid managed care clients to
have continued access to care and to incentivize providers to
improve the quality of services provided.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule be-
cause the rule does not impose any additional costs on small
businesses, micro-businesses, or rural communities that are re-
quired to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
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in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to DPPQuality@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R069" in the subject
line.

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner with
broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; and Texas Govern-
ment Code §533.002, which authorizes HHSC to implement the
Medicaid managed care program.

The amendment affects Texas Government Code, Chapters 531
and 533, and Texas Human Resources Code, Chapter 32.

§353.1311.  Quality Metrics for the Texas Incentives for Physicians
and Professional Services Program.

(a) Introduction. This section establishes the quality metrics
for [that may be used in] the Texas Incentives for Physician and Pro-
fessional Services (TIPPS) program.

(b) Definitions. Terms that are used in this and other sections
of this subchapter [seetion] may be defined in §353.1301 of this sub-
chapter (relating to General Provisions) or §353.1309 of this subchapter
(relating to the Texas Incentives for Physicians and Professional Ser-
vices).

(c) Quality metrics. For each program period, HHSC will des-
ignate one or more quality metrics for each TIPPS capitation rate com-
ponent as described in §353.1309(g) of this subchapter. Any quality
metric included in TIPPS will be evidence-based and

[ Each quality metrie will be] identified as a structure,
process, or outcome measure [; improvement over self OS) measure;
or benchmark measure]. HHSC may modify quality metrics from one
program period to the next. The proposed quality metrics for a program
period will be presented to the public for comment in accordance with
subsection (g) of this section.

H2) Any metric developed for inclusion in TIPPS will be

(d) Performance [Quality metrie] requirements. For each pro-
gram period, HHSC will specify the performance requirements [that
will be] associated with [the] designated quality metrics. The proposed
performance requirements for a program period will be presented to the
public for comment in accordance with subsection (g) of this section.
Achievement of performance requirements will trigger payments as de-
scribed in §353.1309 of this subchapter [metrie].

(e) Quality metrics and program evaluation. HHSC will use
reported performance of quality metrics to evaluate the degree to which
the arrangement advances at least one of the goals and objectives that
are incentivized by the payments described under §353.1309(g) of this
subchapter.

(1) All [A physieian group must report all] quality metrics
for [in] any Component in which a physician group [it] is participating
must be reported by the participating physician group as a condition of
participation.

(2) Participating physician groups must stratify any
reported data by payor type and must report data according to require-
ments published under subsection (f) of this section.

(f) Participating physician group reporting frequency.

(1) [€2)] Participating physician groups will be required to
report on quality [Reperting frequeney. Quality] metrics [will be re-
perted] semi-annually unless otherwise specified by the [quality] met-
ric.

(2) Participating physician groups will also be required to
furnish information and data related to quality metrics [measures] and
performance requirements established in accordance with subsection
(g) [€e)] of this section within 30 calendar days after a request from
HHSC for more information.

(g) [€e)] Notice and hearing.

(1) HHSC will publish notice of the proposed metrics and
their associated performance requirements no later than August 10 of
the calendar year that precedes [January 31 preceding] the first month
of the program period. The notice must be published either by publi-
cation on the HHSC [HHSC's] website or in the Texas Register. The
notice required under this section will include [the fellowing]:

(A) instructions for interested parties to submit written
comments to HHSC regarding the proposed metrics and performance
requirements; and

(B) the date, time, and location of a public hearing.

(2) Written comments will be accepted within 30 calendar
[for 15 business] days of [fellewing] publication. There will also be a
public hearing within that 30-day [15-day] period to allow interested
persons to present comments on the proposed metrics and performance
requirements.

(h) [€B] Quality metric publication [Publication of Final Met-
ries and Requirements]. Final quality metrics and performance re-
quirements will be provided through the TIPPS quality webpage on
the HHSC [HHSC's] website on or before October 1 [Eebruary 28] of
the calendar year that precedes [alse eentains] the first month of the
program period.

(i) Alternate measures may be substituted for measures pro-
posed under subsection (g) of this section or published under subsec-
tion (h) of this section if required by the Centers for Medicare and Med-
icaid Services for federal approval of the program. If the Centers for
Medicare and Medicaid Services requires changes to quality metrics or
performance requirements after October 1 [Eebruary 28 of the calen-
dar year], HHSC will provide notice of the changes through the HHSC
[HHSC's] website.

() [€2)] Evaluation Reports.

(1) HHSC will evaluate the success of the program based
on a statewide review of reported metrics. HHSC may publish more
detailed information about specific performance of various participat-
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ing physician groups, classes of physician groups, or service delivery
areas.

(2) HHSC will publish interim evaluation findings regard-
ing the degree to which the arrangement advanced the established goal
and objectives of each capitation rate component.

(3) HHSC will publish a final evaluation report within 270
days of the conclusion of the program period.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 3, 2024.

TRD-202402976

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

CHAPTER 375. REFUGEE CASH ASSISTANCE
AND MEDICAL ASSISTANCE PROGRAMS

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes the repeal of
Subchapter A, concerning Program Purpose and Scope, com-
prising of §§375.101 - 375.103; Subchapter B, concerning
Contractor Requirements for the Refugee Cash Assistance
Program (RCA), comprising of §§375.201, 375.203, 375.205,
375.207, 375.209, 375.211, 375.213, 375.215, 375.217,
375.219, 375.221; Subchapter C, concerning Program Ad-
ministration for the Refugee Cash Assistance Program (RCA),
comprising of §§375.301, 375.303, 375.305, 375.307, 375.309,
375.311, 375.313, 375.315, 375.317, 375.319, 375.321,
375.323, 375.325, 375.327, 375.329, 375.331, 375.333,
375.335, 375.337, 375.339, 375.341, 375.343, 375.345,
375.347, 375.349, 375.351, 375.353; Subchapter D, con-
cerning Refugee Cash Assistance Participant Requirements,
comprising of §§375.401, 375.403, 375.405, 375.407, 375.409,
375.411, 375.413, 375.415, 375.417, 375.419; Subchapter
E, concerning Refugee Medical Assistance, comprising of
§§375.501, 375.503, 375.505, 375.507, 375.509, 375.511,
375.513, 375.515, 375.517, 375.519, 375.521, 375.523,
375.525, 375.527, 375.529, 375.531; Subchapter F, concerning
Modified Adjusted Gross Income Methodology, comprising of
§§375.601, 375.603, 375.605, 375.607, 375.609, 375.611,
375.613, 375.615, and an amendment to §375.701 in Subchap-
ter G, concerning Local Resettlement Agency Requirements,
in Title 1, Part 15, Chapter 375, concerning Refugee Cash
Assistance and Medical Assistance Programs.

BACKGROUND AND PURPOSE

The purpose of the proposal is to remove rules which are no
longer necessary and to update a rule that is required by statute.
On September 30, 2016, the State of Texas withdrew from the
administration of federally funded refugee services and bene-
fits program effective January 31, 2017, following refusal by the
federal Office of Refugee Resettlement to unconditionally ap-
prove Texas' amended state refugee plan. Texas Government
Code §531.0411 requires rules regarding refugee resettlement
program; therefore, §375.701 will be retained and updated.

SECTION-BY-SECTION SUMMARY

The proposed repeal of Subchapter A, Program Purpose
and Scope; Subchapter B, Contractor Requirements for The
Refugee Cash Assistance Program (RCA); Subchapter C, Pro-
gram Administration for the Refugee Cash Assistance Program
(RCA); Subchapter D, Refugee Cash Assistance Participant
Requirements; Subchapter E, Refugee Medical Assistance;
and Subchapter F, Modified Adjusted Gross Income Method-
ology, deletes the rules because they are no longer necessary
as HHSC no longer administers the federally funded refugee
services and benefits in Texas.

The proposed amendment to §375.701 deletes subsection (i)
which no longer applies. The terms "C.F.R." and "refugee" are
defined and minor non-substantive edits are made to correct for-
matting to align with HHSC rulemaking guidelines.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the amended rule and repeals will
be in effect, enforcing or administering the amended rule and
repeals does not have foreseeable implications relating to costs
or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
amended rule and repeals will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will repeal existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, Chief Financial Officer, has also determined that
there will be no adverse economic effect on small businesses,
micro-businesses, or rural communities. The rules do not
impose any additional costs on small businesses, micro-busi-
nesses, or rural communities that are required to comply with
the rules.

LOCAL EMPLOYMENT IMPACT

The proposed amended rule and repeals will not affect a local
economy.

COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to the
amended rule and repeals because the amended rule and
repeals do not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS
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Rob Ries, Deputy Executive Commissioner for Family Health
Services has determined that for each year of the first five years
the amended rule and repeals are in effect, the public benefit will
be removal of unnecessary rules from the Texas Administrative
Code and updating a rule to improve clarity of rule requirements.

Trey Wood, Chief Financial Officer, has also determined that for
the first five years the amended rule and repeals are in effect,
there are no anticipated economic costs to persons who are re-
quired to comply with the proposed amended rule and repeals
because the amendments do not change any current require-
ments.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to
Rules Coordination Office, P.O. Box 13247, Mail Code 4102,
Austin, Texas 78711-3247, or street address 701 W. 51st
Street, Austin, Texas 78751; or by email to FHSPublicCom-
ments@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R034" in the subject
line.

SUBCHAPTER A.  PROGRAM PURPOSE AND
SCOPE

1 TAC §§375.101 - 375.103

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

$375.101.
§375.102.
§$375.103.  How are the terms in this chapter defined?

What is the scope of the chapter?

What is the purpose of this chapter?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.
TRD-202402955

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER B. CONTRACTOR
REQUIREMENTS FOR THE REFUGEE
CASH ASSISTANCE PROGRAM (RCA)

1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,
375.211, 375.213, 375.215, 375.217, 375.219, 375.221

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$375.201.  What is the purpose of this subchapter?
§375.203.  Who can apply for a RCA contract?
§$375.205. What is the financial responsibility of the contractor's

board of directors?

$375.207.  Are there accounting requirements the contractor must
meet to receive a contract?

§375.209.  Does the Texas Department of Human Services (DHS) re-
quire contractors to have a fidelity bond?

§375.211.
§375.213.  Are contractors responsible for having a nepotism policy?

What are the confidentiality requirements of a contract?

§375.215.  Are contractors responsible for having a conflict of interest
policy?

$§375.217.  Are contractors required to comply with the Limited Eng-
lish Proficiency (LEP) provisions of Title VI of the Civil Rights Act?
$§375.219.  What are the record keeping requirements of the contract?
§375.221.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

How long are contractors required to keep records?

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402956

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER C.  PROGRAM ADMINISTRA-
TION FOR THE REFUGEE CASH ASSISTANCE
PROGRAM (RCA)

PROPOSED RULES
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1 TAC §§375.301, 375.303, 375.305, 375.307, 375.309,
375.311, 375.313, 375.315, 375.317, 375.319, 375.321,
375.323, 375.325, 375.327, 375.329, 375.331, 375.333,
375.335, 375.337, 375.339, 375.341, 375.343, 375.345,
375.347, 375.349, 375.351, 375.353

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$375.301.  What is the purpose of this subchapter?

§$375.303.  Who is eligible for Refugee Cash Assistance (RCA) bene-
fits?

$§375.305. What is the income eligibility standard for months one

through four of the eight months of eligibility?

$375.307.  What is the income eligibility standard for months five
through eight of the eight months of eligibility?

§$375.309.  What income must be disregarded when determining eli-
gibility?

$375.311.  Are contractors required to report changes in a partici-
pant's income to the Texas Department of Human Services (DHS)?

§$375.313.  Who determines a refugee's eligibility for Refugee Cash
Assistance (RCA) benefits?

$§375.315.  Are there special provisions when enrolling families with
children in Refugee Cash Assistance?

$§375.317.  How long can a participant receive Refugee Cash Assis-
tance (RCA) benefits?

§$375.319.  What is the beginning date of the eligibility period for
Refugee Cash Assistance (RCA) benefits?

$375.321.  How does the contractor determine eligibility for a refugee
who has moved from another state to Texas?

§375.323.  What happens if a participant has a child after arriving in
the U.S.?
$§375.325.  Can a contractor consider participants as a family unit if

they do not live together?

$375.327. Iftwo or more unrelated participants live together, are they
considered a family unit?

§$375.329.  What is the start date for benefits for approved applicants
entering the program?

$375.331.  What payment levels and types of payments will the con-
tractor use when providing cash assistance?

$375.333.

§$375.335.  How is the incentive payment disbursed for a family unit
larger than one?

Who is eligible to receive an incentive payment?

§$375.337. What happens if a participant is underpaid?

§$375.339.  What happens if a participant is overpaid?

§375.341.  Are contractors responsible for translating materials for
participants?

$375.343.  What information and materials must a contractor provide

to the participant upon enrollment?

§375.345.  What procedures must a contractor follow when authoriz-
ing or denying an applicant benefits?

$375.347.
efits?
$§375.349.  What must a contractor do when reducing, suspending, or
terminating benefits?

$§375.351.  Can a contractor reduce, suspend, or terminate cash as-
sistance if the participant requests a hearing?

When may a contractor reduce, suspend, or terminate ben-

$375.353.  How must contractors participate in coordination activi-
ties with other refugee providers?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402957

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER D. REFUGEE CASH
ASSISTANCE PARTICIPANT REQUIREMENTS

1 TAC §§375.401, 375.403, 375.405, 375.407, 375.409,
375.411, 375.413, 375.415, 375.417, 375.419

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.
§375.401.

§$375.403.  Are there employment requirements for participants in this
program?

What is the purpose of this subchapter?

$375.405.  What are the exemptions for employment participation re-
quirements?
$375.407.  What are the temporary good cause exemptions from em-

ployment participation requirements?

$375.409.  What happens if a non-exempt participant fails to meet
employment requirements?

§$375.411.  What happens to a family unit's benefits if one member of
a family unit fails to meet employment requirements?

§$375.413.  What action does a contractor take if an applicant volun-
tarily quits employment within 30 days of applying for Refugee Cash
Assistance (RCA) benefits?

§$375.415.  What action does a contractor take if a participant vol-
untarily quits employment after enrolling in Refugee Cash Assistance
(RCA) benefits?

$375.417.  Ifa Refugee Cash Assistance (RCA) contractor denies, ter-
minates, or reduces benefits, how may an applicant or participant ap-
peal the decision?
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$375.419. If a participant's benefits are denied, terminated, or re-
duced because the employment provider has reported that the partici-
pant is not meeting the employment requirements of the program, how
can a participant appeal the decision?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402958

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER E. REFUGEE MEDICAL
ASSISTANCE

1 TAC §§375.501, 375.503, 375.505, 375.507, 375.509,
375.511, 375.513, 375.515, 375.517, 375.519, 375.521,
375.523, 375.525, 375.527, 375.529, 375.531

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

$375.501.  What is the purpose of this subchapter?

$§375.503.  Who is eligible for Refugee Medical Assistance (RMA)
benefits?

$375.505.  How does a person apply for Refugee Medical Assistance
(RMA)?

§$375.507.  Are Refugee Medical Assistance (RMA) applicants re-

quired to apply for Refugee Cash Assistance (RCA)?

$§375.509.  Are there special considerations when Refugee Cash
Assistance (RCA) participants apply for Refugee Medical Assistance
(RMA)?
$§375.511.
(RMA)?
§375.513.  How is the beginning date of the eight-month period of
eligibility for Refugee Medical Assistance (RMA) benefits determined?
§$375.515. What are the income and resource considerations for
Refugee Medical Assistance (RMA) eligibility?

§$375.517.  How does having a child after arrival affect Refugee Med-
ical Assistance (RMA) benefits?

$375.519.  If two or more unrelated applicants live together, can they
be certified as a family unit?

Who determines eligibility for Refugee Medical Assistance

§$375.527. What services are provided under Refugee Medical Assis-
tance (RMA)?

§375.529.  What happens if the refugee becomes covered by em-
ployer-provided insurance?

$§375.531. What notices will HHSC provide to Refugee Medical As-
sistance (RMA) participants?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402959

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER F. MODIFIED ADJUSTED
GROSS INCOME METHODOLOGY

1 TAC §§375.601, 375.603, 375.605, 375.607, 375.609,
375.611, 375.613, 375.615

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$375.601.  Purpose and Scope.

§$375.603.  Definitions.

§$375.605. Methodology

$§375.607.  Determination of Household Composition.

$375.609.  Calculation of Individual Income.

$§375.611.  Determination Regarding Inclusion of Individual Income

in the Household Income.

§$375.613.  Calculation of Household Income.

§375.615.  Modification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402960

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024

$375.521.  Are benefits continued if a participant's income increases For further information, please call: (737) 867-7585
due to employment? ' '
§$375.523.  Is a refugee who has been terminated from Medicaid be- ¢ ¢ ¢
cause of earnings eligible for Refugee Medical Assistance (RMA)?
$375.525.  What changes are Refugee Medical Assistance (RMA) par- SUBCHAPTER G.  LOCAL RESETTLEMENT
ticipants required to report? AGENCY REQUIREMENTS
PROPOSED RULES July 19, 2024 49 TexReg 5229



1 TAC §375.701
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The amendment implements Texas Government Code

§531.0055 and §531.0411.

$§375.701.  Local Governmental and Community Input.

(a) For purposes of this subchapter, the following definitions
apply.[]

(1) Business day--A day that is not a Saturday, Sunday, or
federal legal holiday. In computing a period of business days, the first
day is excluded and the last day is included. If'the last day of any period
is a Saturday, Sunday, or federal legal holiday, the period is extended
to include the next day that is not a Saturday, Sunday, or federal legal
holiday.

(2) C.F.R.--Code of Federal Regulations.

(3) [€2)] HHSC--Texas Health and Human Services Com-
mission, or its designee.

(4) [)] Local resettlement agency--As defined by 45
C.F.R. §400.2, means a local affiliate or subcontractor of a national
voluntary agency that has entered into a grant, contract, or cooperative
agreement with the United States Department of State or other appro-
priate federal agency to provide for the reception and initial placement
of refugees in the United States.

(5) [#] National voluntary agency--As defined by 45
C.F.R. §400.2, means one of the national resettlement agencies or a
state or local government that has entered into a grant, contract, or
cooperative agreement with the United States Department of State
or other appropriate federal agency to provide for the reception and
initial placement of refugees in the United States.

(6) Refugee--An individual admitted to the United States
under section 207 of the Immigration and Nationality Act.

(b) Alocal resettlement agency must convene meetings at least
quarterly at which representatives of the local resettlement agency have
an opportunity to consult with and obtain feedback regarding proposed
refugee placement from, at a minimum:

(1) local governmental entities and officials, including:
(A) municipal and county officials;
(B) local school district officials; and

(C) representatives of local law enforcement agencies;
and

(2) community stakeholders, including:

(A) major providers under the local health care system;
and

(B) major employers of refugees.

(c) Inaddition to the quarterly meetings held under subsection
(b) of this section, local governmental entities and community stake-
holders may request to meet with a local resettlement agency regarding
refugee placement.

(1) A local resettlement agency must respond within 10
[ten] business days to a request from a local governmental entity or
community stakeholder to meet.

(2) If arequest for a meeting is denied, the response must
be in writing and the reason for denial must be clearly stated.

(3) A copy of the denial must be submitted to HHSC by
the local resettlement agency no later than three business days after it
is sent to the local governmental entity or community stakeholder.

(d) To facilitate consultation and effective feedback, local
governmental entities and community stakeholders may request in-
formation from a local resettlement agency related to the resettlement
process.

(1) A local resettlement agency must respond within 10
[ten] business days as to whether a request for information from a local
governmental entity or community stakeholder will be granted.

(2) If the request is granted, the local resettlement agency
must provide the requested information no later than 20 [twenty] busi-
ness days from the date of the receipt of the request, to the extent not
otherwise prohibited by state or federal law.

(3) Ifarequest for information is denied, the response must
be in writing and the reason for denial must be clearly stated.

(4) A copy of the denial must be submitted to HHSC by
the local resettlement agency no later than three business days after it
is sent to the local governmental entity or community stakeholder.

(e) Alocal resettlement agency must consider all feedback ob-
tained in community consultation meetings under subsections (b) and
(c) of this section in reporting annual refugee placement information
to the local refugee resettlement agency's national voluntary agency
for purposes of 8 United States Code (U.S.C.) §1522(b)(7)(E) [B-S-€-
Seetion 1522()HE)].

(f) A local resettlement agency must provide HHSC, local
governmental entities and officials, and community stakeholders
described under subsection (b) of this section a copy of proposed an-
nual refugee placement data for purposes of 8 U.S.C. §1522(b)(7)(E)

[Seetion 15226} HE)].

(g) A local resettlement agency must develop and submit a fi-
nal annual report to the local refugee resettlement agency's national vol-
untary agency and for HHSC that includes a summary regarding how
community stakeholder input contributed to the development of an an-
nual refugee placement report for purposes of 8 U.S.C. §1522(b)(7)(E)

[Section 1522(b)7)(E)].

(h) A local resettlement agency must provide HHSC with the
preliminary number of refugees the local resettlement agencies recom-
mend to the national voluntary agencies for placement throughout the
State of Texas.

) In addition to applicable requirements speeified in Sub-
chapter B of this chapter (relating to Contractor Requirements for the
Refugee Cash Assistance Program); Subchapter € of this chapter (relat-
ing to Program Administration for the Refugee Cash Assistanee Pro-
gram); and Subchapter E of this chapter (relating to Refugee Medi-
eal Assistanee); a contraet with a loeal resettlement ageney to provide
of this subchapter.]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.
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TRD-202402961

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ 14 ¢
CHAPTER 376. REFUGEE SOCIAL SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes the repeal of
Subchapter A, concerning Purpose and Scope, comprised of
§8§376.101 - 376.104; Subchapter B, concerning Contractor
Requirements, comprised of §§376.201, 376.203, 376.205,
376.207, 376.209, 376.211, 376.213, 376.215, 376.217,
376.219, 376.221, 376.223, 376.225, 376.227, 376.229,
376.231, 376.233, 376.235, 376.237; Subchapter C, concerning
General Program Administration, comprised of §§376.301,
376.303, 376.305, 376.307, 376.309, 376.311, 376.313,
376.315, 376.317, 376.319, 376.321, 376.323, 376.325,
376.327, 376.329, 376.331, 376.333; Subchapter D, concern-
ing Employment Services: Refugee Social Services (RSS),
comprised of §§376.401, 376.403, 376.405, 376.407, 376.409,
376.411, 376.413, 376.415, 376.417, 376.419, 376.421,
376.423, 376.425, 376.427; Subchapter E, concerning Employ-
ment Services: Refugee Cash Assistance (RCA), comprised
of §§376.501, 376.503, 376.505, 376.507, 376.509, 376.511,
376.513, 376.515, 376.517, 376.519; Subchapter F, concerning
English as a Second Language (ESL) Services, comprised
of §376.601 and §376.602; Subchapter G, concerning Other
Employability Services, comprised of §§376.701, 376.703,
376.705, 376.707, 376.709, 376.711, 376.713, 376.715,
376.717,376.719, 376.721; Subchapter H, concerning Targeted
Assistance Grant (TAG) Services, comprised of §§376.801 -
376.806; Subchapter |, concerning Unaccompanied Refugee
Minor (URM) Program, comprised of §§376.901 - 376.907; and
an amendment to §376.1001 in Subchapter J, concerning Local
Resettlement Agency Requirements, in Title 1, Chapter 376,
concerning Refugee Social Services.

BACKGROUND AND PURPOSE

The purpose of the proposal is to remove rules which are no
longer necessary and to update a rule that is required by statute.
On September 30, 2016, the State of Texas withdrew from the
administration of federally funded refugee services and bene-
fits program effective January 31, 2017, following refusal by the
federal Office of Refugee Resettlement to unconditionally ap-
prove Texas' amended state refugee plan. Texas Government
Code §531.0411 requires rules regarding refugee resettlement
program; therefore, §376.1001 will be retained and updated.

SECTION-BY-SECTION SUMMARY

The proposed repeal of Subchapter A, Purpose and Scope; Sub-
chapter B, Contractor Requirements; Subchapter C, General
Program Administration; Subchapter D, Employment Services:
Refugee Social Services (RSS); Subchapter E, Employment
Services: Refugee Cash Assistance (RCA); Subchapter F,
English As a Second Language (ESL) Services; Subchapter G,
Other Employability Services; Subchapter H, Targeted Assis-
tance Grant (TAG) Services; and Subchapter |, Unaccompanied
Refugee Minor (URM) Program, deletes the rules because they
are no longer necessary as HHSC no longer administers the
federally funded refugee services and benefits in Texas.

The proposed amendment to §376.1001 deletes subsection (i)
which no longer applies. The terms "C.F.R." and "refugee" are
defined and minor non-substantive edits are made to correct for-
matting to align with HHSC rulemaking guidelines.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the amended rule and repeals will
be in effect, enforcing or administering the amended rule and
repeals does not have foreseeable implications relating to costs
or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
amended rule and repeals will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will repeal existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, Chief Financial Officer, has also determined that
there will be no adverse economic effect on small businesses,
micro-businesses, or rural communities. The rules do not
impose any additional costs on small businesses, micro-busi-
nesses, or rural communities that are required to comply with
the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
amended rule and repeals because the amended rule and re-
peals do not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Rob Ries, Deputy Executive Commissioner for Family Health
Services, has determined that for each year of the first five years
the amended rule and repeals are in effect, the public benefit will
be removal of unnecessary rules from the Texas Administrative
Code and updating a rule to improve clarity of rule requirements.

Trey Wood, Chief Financial Officer, has also determined that for
the first five years the amended rule and repeals are in effect,
there are no anticipated economic costs to persons who are re-
quired to comply with the proposed rules because the amend-
ments do not change any current requirements.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
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in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; by email to FHSPublicComments@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R034" in the subject
line.

SUBCHAPTER A. PURPOSE AND SCOPE

1 TAC §§376.101 - 376.104
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$376.101.  What is the basis of this chapter?
§$376.102.  What is the purpose of this chapter?
§$376.103.  How are the terms in this chapter defined?

$376.104. s the term "refugee" used throughout this chapter to des-
ignate all those eligible for refugee social services?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402962

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ L4 ¢
SUBCHAPTER B. CONTRACTOR
REQUIREMENTS

1 TAC §§376.201, 376.203, 376.205, 376.207, 376.209,
376.211, 376.213, 376.215, 376.217, 376.219, 376.221,
376.223, 376.225, 376.227, 376.229, 376.231, 376.233,
376.235, 376.237

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$376.201.  What is the purpose of this subchapter?

§$376.203.  Who can apply for a refugee social services contract?
$376.205. How are refugee social services contracts awarded?
§376.207. What is the financial responsibility of the contractor's
board of directors?

$376.209.  What accounting requirements must the contractor meet?
§376.211.  Does the Texas Department of Human Services (DHS) re-

quire contractors to have a fidelity bond?
§$376.213.  What are the confidentiality requirements of a contractor?
§376.215.  Are contractors responsible for having a nepotism policy?

§376.217.  Are contractors responsible for having a conflict of interest
policy?

§$376.219.  What issues must the conflict of interest policy address?
§376.221.  Are contractors required to comply with the Limited Eng-

lish Proficiency provisions of Title VI of the Civil Rights Act?
$376.223.  With what Limited English Proficiency (LEP) provisions is
a contractor required to comply?

$376.225.  What are the staffing requirements for contractors?
§376.227.  Are there requirements for hiring bilingual or bicultural
women?

§$376.229.  What are the record keeping requirements of the contract?
$376.231.  How long are contractors required to keep records?
§376.233.  What are the reporting requirements for contractors?
$§376.235.  If a refugee is receiving services under another program

funded by the Office of Refugee Resettlement, can similar services be
provided under a contract funded by a Refugee Social Services Grant
(RSS) or a Targeted Assistance Grant (TAG)?

§376.237.  Can a contractor subcontract services?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402963

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER C. GENERAL PROGRAM
ADMINISTRATION

1 TAC §§376.301, 376.303, 376.305, 376.307, 376.309,
376.311, 376.313, 376.315, 376.317, 376.319, 376.321,
376.323, 376.325, 376.327, 376.329, 376.331, 376.333

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
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of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.
$376.301.
§376.303.  What services may be provided to assist refugees with em-
ployability skills?

$§376.305.  Can additional services be provided?

$§376.307.

§376.309.  Are individuals applying for asylum through the Immigra-
tion and Naturalization Service eligible for refugee social services as-
sistance?

What is the purpose of this subchapter?

Who is eligible for refugee social services?

§376.311.  Can refugees younger than 16 years of age receive refugee
social services?
§$376.313.  Who determines a refugee's eligibility for refugee social

services benefits?

$376.315. Are there equal opportunity requirements for refugee
women?

§376.317.

vices?

How long can a participant receive refugee social ser-

$§376.319.  Can employability services be provided after a refugee
finds a job?

$§376.321.  How does a contractor determine eligibility for a refugee
who has moved to Texas from another state?

$§376.323.  Is coordination with other refugee providers required?
$§376.325.  Can participants who do not speak English participate in
employment services?

$§376.327.  Are contractors required to report changes in a partici-
pant's income or address to the Texas Department of Human Services
(DHS)?

$§376.329.  What information and materials must a contractor provide
to the participant upon or during intake for services?

$376.331.  Can an applicant or recipient appeal an adverse determi-
nation by a contractor?

§376.333.  What should the contractor know about applicant or par-
ticipant appeals?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402964

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER D. EMPLOYMENT SERVICES:
REFUGEE SOCIAL SERVICES (RSS)

1 TAC §§376.401, 376.403, 376.405, 376.407, 376.409,
376.411, 376.413, 376.415, 376.417, 376.419, 376.421,
376.423, 376.425, 376.427

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§376.401.  What is the purpose of this subchapter?

§376.403.  What criteria should be followed when providing refugee
employment services?

§$376.405. How are refugees prioritized for employment services un-
der Refugee Social Services (RSS) grants?

$376.407.  How must Refugee Social Services (RSS) employment ser-
vices be designed?

$376.409.  What types of services are appropriate employment ser-
vices?

$§376.411.  Can a contractor consider participants as a family unit if
they do not live together?

$§376.413.  Iftwo or more unrelated participants live together, are they
considered a family unit?

§376.415. Is a Family Self-Sufficiency Plan (FSSP) required for all
employable participants?

§$376.417.  What does an Individual Employability Plan include and
how is it developed?

$§376.419.  Are refugees required to accept job offers?

$§376.421.  What criteria must employment training services meet?
§376.423.  Can employment training be provided beyond one year?
§$376.425. Do participants in vocational employment training pro-

grams have to work while receiving training?

$§376.427.  Can a contractor enroll a refugee in a professional recer-
tification program?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402965

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER E. EMPLOYMENT SERVICES:
REFUGEE CASH ASSISTANCE (RCA)

1 TAC §§376.501, 376.503, 376.505, 376.507, 376.509,
376.511, 376.513, 376.515, 376.517, 376.519

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive

PROPOSED RULES

July 19, 2024 49 TexReg 5233



Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

$§376.501.  What is the purpose of this subchapter?

$376.503.  What regulations govern the Refugee Cash Assistance
(RCA) program?

§$376.505.  What are the employment requirements for participants in

the Refugee Cash Assistance (RCA) program?

$§376.507.  Can an applicant for refugee cash assistance claim ad-
verse effects of accepting employment?

§376.509.  What are the employment requirements for Refugee Cash
Assistance participants living outside of refugee resettlement areas?
§376.511. When must Refugee Cash Assistance (RCA) participants
register for employment services?

§376.513. Do contractors need to schedule and provide services for
Refugee Cash Assistance (RCA) recipients?

§376.515.  What are the requirements for Refugee Cash Assistance
(RCA) recipients who are employed fewer than 30 hours per week?
§376.517.  Are there coordination requirements between employment
services and Refugee Cash Assistance (RCA) providers?

$§376.519.  What procedures must a contractor follow when authoriz-
ing or denying an applicant benefits?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402966

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER F. ENGLISH AS A SECOND
LANGUAGE (ESL) SERVICES

1 TAC §376.601, §376.602

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$376.601. What is the purpose of this subchapter?

§376.602. Can English as a Second Language (ESL) be provided as
a stand-alone service?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.
TRD-202402967

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER G. OTHER EMPLOYABILITY
SERVICES

1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,
376.711, 376.713, 376.715, 376.717, 376.719, 376.721

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

§$376.701.  What is the purpose of this subchapter?

§376.703.  What other employability services may be provided un-
der Refugee Social Services and Targeted Assistance grant-funded pro-
grams?

$§376.705.  What are outreach services?

§$376.707.  What are emergency services?

$376.709.  What are health services?

§376.711.  What are home management services?

§376.713.  When can child day care services be provided?
§$376.715.  What standards must child day care meet?

§376.717.  When can transportation services be provided?
$376.719.  What are citizenship and naturalization services?
$§376.721.  Can immigration fee payments be made under Refugee So-

cial Services (RSS) contracts?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402968

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER H. TARGETED ASSISTANCE
GRANT (TAG) SERVICES

1 TAC §§376.801 - 376.806

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
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Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.

$§376.801.  What is the purpose of this subchapter?

§$376.802.  What is a Targeted Assistance Grant (TAG)?

$376.803.  Are Targeted Assistance Grant (TAG) programs subject to
the same regulations as other Refugee Social Services (RSS) programs?
$376.804.  What services are allowable under Targeted Assistance
Grant (TAG) programs?

§$376.805.  Which refugee groups receive priority for services under
Targeted Assistance Grant (TAG) programs?

§$376.806. Can Targeted Assistance Grant (TAG) and Refugee Social
Services (RSS) assistance be provided to a refugee at the same time?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402969

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER I. UNACCOMPANIED
REFUGEE MINOR (URM) PROGRAM
1 TAC §§376.901 - 376.907

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The repeals implement Texas Government Code §531.0055 and
§531.0411.
§376.901.

§376.902. Who provides care and services for unaccompanied
refugee minors (URM)?

$376.903.
nors?

What is the purpose of this subchapter?

What services are available to unaccompanied refugee mi-

§$376.904. How long can an unaccompanied refugee minor (URM)
receive services?

§376.905.  How are services provided to unaccompanied refugee mi-
nors (URM) who move to or from another state?

$§376.906. Are unaccompanied refugee minors (URM) eligible for
adoption?

$376.907.  How is adult legal responsibility for an unaccompanied
refugee minor established?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402970

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

¢ ¢ ¢

SUBCHAPTER J. LOCAL RESETTLEMENT
AGENCY REQUIREMENTS

1 TAC §376.1001

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.0411, which requires the Executive
Commissioner of HHSC to adopt rules regarding refugee reset-
tlement.

The amendment implements Texas Government Code

§531.0055 and §531.0411.

§376.1001.  Local Governmental and Community Input.
(a) For purposes of this subchapter, the following definitions
apply. [¢]

(1) Business day--A day that is not a Saturday, Sunday, or
federal legal holiday. In computing a period of business days, the first
day is excluded and the last day is included. If the last day of any period
is a Saturday, Sunday, or federal legal holiday, the period is extended
to include the next day that is not a Saturday, Sunday, or federal legal
holiday.

(2) C.F.R.--Code of Federal Regulations.

(3) [€)] HHSC--Texas Health and Human Services Com-
mission, or its designee.

(4) [63)] Local resettlement agency--As defined by 45
C.F.R. §400.2, means a local affiliate or subcontractor of a national
voluntary agency that has entered into a grant, contract, or cooperative
agreement with the United States Department of State or other appro-
priate federal agency to provide for the reception and initial placement
of refugees in the United States.

(5) [#)] National voluntary agency--As defined by 45
C.F.R. §400.2, means one of the national resettlement agencies or a
state or local government that has entered into a grant, contract, or
cooperative agreement with the United States Department of State
or other appropriate federal agency to provide for the reception and
initial placement of refugees in the United States.

(6) Refugee--An individual admitted to the United States
under section 207 of the Immigration and Nationality Act.

(b) Alocal resettlement agency must convene meetings at least
quarterly at which representatives of the local resettlement agency have
an opportunity to consult with and obtain feedback regarding proposed
refugee placement from, at a minimum:

(1) local governmental entities and officials, including:
(A) municipal and county officials;

(B) local school district officials; and
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(C) representatives of local law enforcement agencies;
and

(2) community stakeholders, including:

(A) major providers under the local health care system;
and

(B) major employers of refugees.

(c) Inaddition to the quarterly meetings held under subsection
(b) of this section, local governmental entities and community stake-
holders may request to meet with a local resettlement agency regarding
refugee placement.

(1) A local resettlement agency must respond within 10
[ten] business days to a request from a local governmental entity or
community stakeholder to meet.

(2) Ifarequest for a meeting is denied, the response must
be in writing and the reason for denial must be clearly stated.

(3) A copy of the denial must be submitted to HHSC by
the local resettlement agency no later than three business days after it
is sent to the local governmental entity or community stakeholder.

(d) To facilitate consultation and effective feedback, local
governmental entities and community stakeholders may request in-
formation from a local resettlement agency related to the resettlement
process.

(1) A local resettlement agency must respond within 10
[ten] business days as to whether a request for information from a local
governmental entity or community stakeholder will be granted.

(2) If the request is granted, the local resettlement agency
must provide the requested information no later than 20 [twenty] busi-
ness days from the date of the receipt of the request, to the extent not
otherwise prohibited by state or federal law.

(3) Ifarequest for information is denied, the response must
be in writing and the reason for denial must be clearly stated.

(4) A copy of the denial must be submitted to HHSC by
the local resettlement agency no later than three business days after it
is sent to the local governmental entity or community stakeholder.

(e) Alocal resettlement agency must consider all feedback ob-
tained in community consultation meetings under subsections (b) and
(c) of'this section in reporting annual refugee placement information to
the local refugee resettlement agency's national voluntary agency for
purposes of 8 United States Code (U.S.C.) §1522(b)(7)(E) [8 U-S-&
Seetion $522b}HHE)].

() A local resettlement agency must provide HHSC, local
governmental entities and officials, and community stakeholders de-
scribed under subsection (b) of this section a copy of proposed annual
refugee placement data for purposes of 8 U.S.C. §1522(b)(7)(E) [8

U.S.C. Seetion 1522(b)(7)(E)].

(g) A local resettlement agency must develop and submit a fi-
nal annual report to the local refugee resettlement agency's national vol-
untary agency and for HHSC that includes a summary regarding how
community stakeholder input contributed to the development of an an-
nual refugee placement report for purposes of 8 U.S.C. §1522(b)(7)(E)
[8 T-S-C: Section 1522(b}IHE)].

(h) A local resettlement agency must provide HHSC with the
preliminary number of refugees the local resettlement agencies recom-
mend to the national voluntary agencies for placement throughout the
State of Texas.

) In additien te applicable requirements speeified in Sub-
chapter B of this chapter (relating to Contractor Requirements), a con-
traet with a local resettlement ageney to provide Refugee Secial Ser-
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402971

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 18, 2024
For further information, please call: (737) 867-7585

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 60. PROCEDURAL RULES OF THE
COMMISSION AND THE DEPARTMENT

The Texas Department of Licensing and Regulation (Depart-
ment) proposes a new rule at 16 Texas Administrative Code
(TAC), Chapter 60, Subchapter C, §60.32, and amendments
to an existing rule at Subchapter D, §60.40, regarding the Pro-
cedural Rules of the Commission and the Department. These
proposed changes are referred to as the "proposed rules.”

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC, Chapter 60, Procedural Rules of the
Commission and the Department, implement Texas Occupations
Code, Chapter 51, Texas Department of Licensing and Regula-
tion, and other laws applicable to state agencies.

The proposed rules enable the Department to require certain
individuals to furnish e-mail addresses for purposes of receiving
correspondence. The proposed rules additionally permit certain
incarcerated individuals to apply for licensure prior to release.
The proposed rules are necessary to implement §§3 and 5 of
House Bill (HB) 3743, 88th Legislature, Regular Session (2023).
HB 3743 took effect on September 1, 2023.

Section 3 of HB 3743 amended Occupations Code §51.207(c)
to permit the Commission to adopt a rule to require an appli-
cant, license holder, or other person who regularly receives cor-
respondence from the Department to provide an e-mail address
for purposes of receiving correspondence. The section further
provides that any e-mail address furnished under this provision
is confidential for purposes of Government Code, Chapter 552
(the Public Information Act).

The proposed rules implement HB 3743 §3 by authorizing the
Department to require e-mail addresses from applicants, license
holders, and others who regularly receive correspondence from
the Department, and to deem an application incomplete if an
applicant fails to provide an e-mail address when directed to do
so. The intent of this rule is to allow the Department the flexibility
to use instructions on Department forms to make providing an
e-mail address mandatory when, in the Department's discretion,
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requiring an e-mail address would be administratively expedient,
while also allowing the Department the flexibility to process an
application without an e-mail address on a case-by-case basis.

HB 3743 §5 enacted Occupations Code §51.4014, which au-
thorizes the Department to accept a license application from an
inmate imprisoned in the Texas Department of Criminal Justice
(TDCJ), but prohibits the Department from issuing the license
until the applicant has been released. The Department inter-
prets these provisions as permitting, but not requiring, the De-
partment to accept inmate applications. The proposed rules im-
plement these provisions by amending the existing rule at 16
TAC, Chapter 60, Subchapter, C, at §60.40, License Eligibility
for Persons with Criminal Convictions. The existing rule pro-
hibits a person incarcerated because of a felony conviction from
obtaining or renewing a license and requires a person whose li-
cense is revoked by operation of law under Occupations Code
§53.021(b) to wait until release from imprisonment before apply-
ing for a license. Because under Occupations Code §53.021(b),
automatic license revocation occurs upon imprisonment due to
a felony conviction, the existing rule effectively bars formerly li-
censed TDCJ inmates from applying for a license.

The proposed rules carve out two new circumstances under
which the Department will accept inmate applications: when
the inmate previously held a license of the same type for which
the inmate is applying, and when the inmate has completed a
relevant course of study in the Windham School District, or other
program acceptable to the Department, to prepare the person
for reentry into the workforce in the occupation. The proposed
rules further restrict the acceptance of these applications to
those inmates who are scheduled for release within the next 90
days. The proposed rules additionally keep in place a provision
authorizing the issuance of student permits to inmates studying
barbering or cosmetology in a Windham School District or
TDCJ program. The Department enjoys a longstanding and
successful partnership with the Windham School District and
TDCJ. The proposed rules strike a balance in furthering a com-
mon goal of this partnership by ameliorating barriers convicted
individuals face in reentry to the workforce, while avoiding the
imposition of an undue burden on the Department by limiting
the acceptance of applications to those reasonably likely to be
eligible for approval in the near future.

SECTION-BY-SECTION SUMMARY

The proposed rules adopt new §60.32, E-mail Communications
and Requirements. Subsection (a) states the circumstances un-
der which the Department may require a person to provide an
e-mail address for purposes of receiving correspondence. Sub-
section (b) sets forth a potential consequence to an applicant
for failing to provide an e-mail address when directed to do so,
namely, that the application may be deemed incomplete.

The proposed rules amend §60.40. The first sentence of sub-
section (c) is deleted and replaced with verbiage clarifying that
the provisions in (c) apply when the exceptions in new subsec-
tion (d) are inapplicable. Subsection (c)(3) is deleted and the
substance moved to the new subsection (d). New subsection
(d), containing the exceptions, is added and subdivided into two
paragraphs. Subsection (d)(1) contains the substance of former
(c)(3), the student permit exception for the barbering and cosme-
tology program. Subsection (d)(2) sets forth the new exceptions
implemented under Occupations Code §51.4014, and contains
language permitting the Department to accept applications from
TDCJ inmates who are scheduled for release within the next 90
days in two circumstances, which are set forth in subsections

(d)(2)(A) and (d)(2)(B), respectively. Subsection (d)(2)(A) refers
to previously licensed inmates and subsection (d)(2)(B) refers
to inmates who have completed participation in certain career
preparation programs.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rule
is in effect, enforcing or administering the proposed rule does
not have foreseeable implications relating to costs or revenues
of state or local governments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Because Mr. Couvillon has determined that the proposed rules
will not affect a local economy, the agency is not required to pre-
pare a local employment impact statement under Texas Govern-
ment Code §2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit of new §60.32 will be improved communication between the
Department and outside stakeholders and mitigation of the im-
pact of lost or misdirected mail on the timeliness of processing
correspondence. Concerning the amendments to §60.40, Mr.
Couvillon has determined that the public benefit will be the re-
moval of a barrier to workforce reentry, as the proposed rules
will allow former inmates to be licensed in an occupation imme-
diately upon release.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply
with the proposed rules.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the
proposed rules. Because the agency has determined that
the proposed rule will have no adverse economic effect on
small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, is not required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a cost
on regulated persons, including another state agency, a special
district, or a local government. Therefore, the agency is not re-
quired to take any further action under Texas Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Texas Government Code §2001.0221, the agency
provides the following Government Growth Impact Statement for
the proposed rules. For each year of the first five years the pro-
posed rules will be in effect, the agency has determined the fol-
lowing:

1. The proposed rules do not create or eliminate a government
program.
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2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules create a new regulation. The proposed
rules authorize the Department to require applicants, license
holders, and other persons who regularly receive correspon-
dence from the Department to furnish e-mail addresses for
purposes of receiving correspondence.

6. The proposed rules expand, limit, or repeal an existing reg-
ulation. The proposed rules expand the number of individuals
eligible to apply for a license by creating exceptions to a prohibi-
tion on inmate applications.

7. The proposed rules increase or decrease the number of in-
dividuals subject to the rules' applicability. The proposed rules
decrease the number of individuals prohibited from applying for
a license due to imprisonment.

8. The proposed rules do not positively or adversely affect this
state's economy.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufiez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

SUBCHAPTER C. LICENSE APPLICATIONS
AND RENEWALS

16 TAC §60.32

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body,
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and
the program statutes for all of the Department programs: Agri-
culture Code, Chapter 301 (Weather Modification and Control);
Education Code, Chapter 1001 (Driver and Traffic Safety Ed-
ucation); Government Code, Chapters 171 (Court-Ordered
Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser

Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1603 (Barbers and Cosmetologists); 1802
(Auctioneers); 1901 (Water Well Dirillers); 1902 (Water Well
Pump Installers): 1952 (Code Enforcement Officers); 1953
(Sanitarians); 1958 (Mold Assessors and Remediators); 2052
(Combative Sports); 2303 (Vehicle Storage Facilities); 2308
(Vehicle Towing and Booting); 2309 (Used Automotive Parts
Recyclers); 2310 (Motor Fuel Metering and Quality); 2311
(Electric Vehicle Charging Stations); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

The legislation that enacted the statutory authority under which
the proposed rules are proposed to be adopted is House Bill
3743, 88th Legislature, Regular Session (2023).

§60.32.  E-mail Communications and Requirements.

(a) The department may require an applicant, licensee, or other
person who regularly receives communications from the department,
to provide an e-mail address for purposes of receiving correspondence.
The department may send any correspondence to the e-mail address
furnished by the person unless another form of notice is required by
law.

(b) The department may deem an application incomplete if the
applicant fails to provide an e-mail address when directed to do so.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402998

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-4879
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SUBCHAPTER D. CRIMINAL HISTORY AND
LICENSE ELIGIBILITY

16 TAC §60.40

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body,
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.
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The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and
the program statutes for all of the Department programs: Agri-
culture Code, Chapter 301 (Weather Modification and Control);
Education Code, Chapter 1001 (Driver and Traffic Safety Ed-
ucation); Government Code, Chapters 171 (Court-Ordered
Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1603 (Barbers and Cosmetologists); 1802
(Auctioneers); 1901 (Water Well Drillers); 1902 (Water Well
Pump Installers): 1952 (Code Enforcement Officers); 1953
(Sanitarians); 1958 (Mold Assessors and Remediators); 2052
(Combative Sports); 2303 (Vehicle Storage Facilities); 2308
(Vehicle Towing and Booting); 2309 (Used Automotive Parts
Recyclers); 2310 (Motor Fuel Metering and Quality); 2311
(Electric Vehicle Charging Stations); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

The legislation that enacted the statutory authority under which
the proposed rules are proposed to be adopted is House Bill
3743, 88th Legislature, Regular Session (2023).

§60.40. License Eligibility for Persons with Criminal Convictions.
(a) - (b) (No change).

(c) Except as provided in subsection (d), the following provi-
sions apply to persons who are incarcerated or imprisoned. [Provisions
Related to Persons Whe are Incarcerated or Imprisoned:]

(1)-(2) (No change.)

3) This subsection does not apply to the issuance of a stu-
dent permit under Texas Oceupations Code; Chapter 1603; to a persen
enrolled in a school administered by the Windham Schoel Distriet or
the Texas Department of Criminal Justice.]

(d) Notwithstanding subsection (c), the department may:

(1) issue a student permit under Texas Occupations Code,
Chapter 1603, to a person enrolled in a school administered by the
Windham School District or the Texas Department of Criminal Justice;
or

(2) in accordance with Texas Occupations Code §51.4014,
accept a license application from a person who is in the custody of the
Texas Department of Criminal Justice, is scheduled for release from
incarceration or imprisonment within the next 90 days, and who:

(A) previously held a license of the same type for which
the person is applying; or

(B) has completed a relevant course of study in the
Windham School District, or other program acceptable to the de-
partment, to prepare the person for reentry into the workforce in the
occupation for which the person seeks a license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402999

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER M. CONTINUING EDUCATION
AUDITS FOR LICENSE RENEWALS IN
CERTAIN PROGRAMS

16 TAC §60.700, §60.701

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules at 16 Texas Administrative Code
(TAC), Chapter 60, Subchapter M, §60.700 and §60.701, with
the addition of a subchapter title to an existing chapter, regarding
the Procedural Rules of the Commission and the Department.
These proposed changes are referred to as the "proposed
rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The proposed rules create a new audit system to verify
compliance with the continuing education (CE) requirements
established for renewal of a license in the programs adminis-
tered by the Department under the following statutes: Texas
Government Code, Chapter 171, Court-Ordered Education
Programs; Texas Health and Safety Code, Chapter 401, Sub-
chapter M, Laser Hair Removal; Texas Occupations Code,
Chapter 203, Midwives; Texas Occupations Code, Chapter
401, Speech-Language Pathologists and Audiologists; Texas
Occupations Code, Chapter 402, Hearing Instrument Fitters and
Dispensers; Texas Occupations Code, Chapter 403, Licensed
Dyslexia Practitioners and Licensed Dyslexia Therapists; Texas
Occupations Code, Chapter 451, Athletic Trainers; Texas
Occupations Code, Chapter 455, Massage Therapy; Texas
Occupations Code, Chapter 605, Orthotists and Prosthetists;
Texas Occupations Code, Chapter 701, Dietitians; Texas Oc-
cupations Code, Chapter 1952, Code Enforcement Officers;
Texas Occupations Code, Chapter 1953, Sanitarians; and
Texas Occupations Code, Chapter 1958, Mold Assessors and
Remediators. These programs will hereafter be referred to as
"the affected programs.”

The proposed rules are necessary to ensure that CE audits do
not delay the issuance of license renewals in the affected pro-
grams. The program-specific rules for most of the affected pro-
grams currently require a CE audit to be completed before a li-
cense renewal may be issued. However, even when a license
holder provides the audited CE records in a timely manner, the
process of the Department receiving and verifying those docu-
ments can take a significant amount of time, and this creates a
risk that the license will expire before the license renewal can
be issued, resulting in a period of non-licensure through no fault
of the license holder. The proposed rules allow the CE audit to
occur before, during, or after the license renewal process to en-
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sure that a CE audit does not affect the renewal process for the
license holder.

The proposed rules are applicable only to the affected programs
because, with regard to the reporting of CE completion, the af-
fected programs differ from other licensing programs adminis-
tered by the Department that have CE requirements. In other
programs, CE providers are required to register with the Depart-
ment and report CE completion by license holders directly to the
Department, which eliminates the need for the Department to
audit license holders to verify their CE completion. In contrast,
license holders in the affected programs may fulfill their CE re-
quirements by completing activities that are not provided by CE
providers that report CE completion directly to the Department,
such as attending or instructing academic courses or publishing
books or articles.

The proposed rules are also necessary to provide consistency
and efficiency in the Department's CE audit process among the
affected programs. Rather than having multiple program-spe-
cific rules addressing CE audits with variations in rule language
from program to program, the proposed rules provide uniform
language that allows Department staff to apply the same proce-
dures to each affected program, which streamlines the Depart-
ment's operations.

SECTION-BY-SECTION SUMMARY

The proposed rules create new Subchapter M, Continuing Ed-
ucation Audits for License Renewals in Certain Programs, to
clearly separate the CE audit requirements for the affected pro-
grams from the remainder of Chapter 60, which applies to all
programs administered by the Department.

The proposed rules create new §60.700, Applicability, consist-
ing of new subsection (a), which provides the list of affected pro-
grams that are subject to the new CE audit process; new subsec-
tion (b), which provides the statutory authority for the subchap-
ter; new subsection (c), which clarifies the interplay between new
Subchapter M and other laws and rules applicable to the affected
programs; and new subsection (d), which clarifies that the CE
audit provisions of the subchapter supersede any CE audit pro-
visions included in the rules of the affected programs.

The proposed rules create new §60.701, Continuing Education
Audits for License Renewal. The proposed rules create new sub-
section (a), which provides that the Department may employ the
new CE audit system to verify CE completion in the affected pro-
grams for each renewal of a license. The proposed rules create
new subsection (b), consisting of subsection (b)(1), which pro-
vides a definition for "continuing education records," and subsec-
tion (b)(2), which requires license holders to maintain CE records
for three years. The proposed rules create new subsection (c),
which provides the new CE audit process, including subsection
(c)(1), which provides that the Department will select a random
sample of license holders on a periodic basis for an audit that
may occur before, during, or after the license renewal process;
subsection (c)(2), which requires license holders selected for au-
dit to submit continuing education records within 30 calendar
days after notification of the audit; subsection (c)(3), which clar-
ifies that a CE audit does not affect the renewal process for the
license holder; and subsection (c)(4), which requires a license
holder who is deficient in CE to remedy the deficiency within 90
calendar days after natification of the deficiency. The proposed
rules also create new subsection (d), which provides the list of
grounds for which a license holder may be subject to disciplinary
action, and new subsection (e), which clarifies that CE obtained

to correct a deficiency or as part of a disciplinary action cannot
be applied toward the next renewal of the license.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there are no estimated additional costs or reduc-
tions in costs to state or local government as a result of enforcing
or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to the state or local government as a
result of enforcing or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of state or local governments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Because Mr. Couvillon has determined that the proposed rules
will not affect a local economy, the agency is not required to pre-
pare a local employment impact statement under Texas Govern-
ment Code §2001.022.

PUBLIC BENEFITS

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, the public benefit will
be the assurance that no license holder will have to wait for their
license renewal to be issued while a CE audit is being conducted.
This will eliminate the risk that a license holder will experience
a period of non-licensure, through no fault of their own, due to
an ongoing CE audit. Additionally, the public will benefit from in-
creased clarity regarding the Department's process for verifying
compliance with CE requirements for license renewal.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply
with the proposed rules.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the
proposed rules. Because the agency has determined that
the proposed rule will have no adverse economic effect on
small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, is not required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a cost
on regulated persons, including another state agency, a special
district, or a local government. Therefore, the agency is not re-
quired to take any further action under Texas Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT
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Pursuant to Texas Government Code §2001.0221, the agency
provides the following Government Growth Impact Statement for
the proposed rules. For each year of the first five years the pro-
posed rules will be in effect, the agency has determined the fol-
lowing:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules create a new regulation. The proposed
rules require a license holder to maintain continuing education
records for three years from the completion of the continuing
education activity.

6. The proposed rules expand, limit, or repeal an existing reg-
ulation. The proposed rules expand a regulation by providing a
process for the Department to audit continuing education com-
pletion before, during, or after the license renewal process.

7. The proposed rules do not increase or decrease the number
of individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https.//ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under: Texas Govern-
ment Code, Chapter 171, Court-Ordered Education Programs;
Texas Health and Safety Code, Chapter 401, Subchapter M,
Laser Hair Removal; Texas Occupations Code, Chapter 203,
Midwives; Texas Occupations Code, Chapter 401, Speech-Lan-
guage Pathologists and Audiologists; Texas Occupations Code,
Chapter 402, Hearing Instrument Fitters and Dispensers; Texas
Occupations Code, Chapter 403, Licensed Dyslexia Practi-

tioners and Licensed Dyslexia Therapists; Texas Occupations
Code, Chapter 451, Athletic Trainers; Texas Occupations Code,
Chapter 455, Massage Therapy; Texas Occupations Code,
Chapter 605, Orthotists and Prosthetists; Texas Occupations
Code, Chapter 701, Dietitians; Texas Occupations Code, Chap-
ter 1952, Code Enforcement Officers; Texas Occupations Code,
Chapter 1953, Sanitarians; and Texas Occupations Code,
Chapter 1958, Mold Assessors and Remediators.

The statutory provisions affected by the proposed rules are those
set forth in Texas Government Code, Chapter 171; Texas Health
and Safety Code, Chapter 401, Subchapter M; and Texas Occu-
pations Code, Chapters 51, 401, 402, 403, 451, 455, 605, 701,
1952, 1953, and 1958. No other statutes, articles, or codes are
affected by the proposed rules.

$60.700.  Applicability.

(a) This subchapter applies to a holder of a license with contin-
uing education requirements for renewal of the license in the programs
administered by the department under the following statutes:

(1) Texas Government Code, Chapter 171, Court-Ordered
Education Programs;

(2) Texas Health and Safety Code, Chapter 401, Subchap-
ter M, Laser Hair Removal;

(3) Texas Occupations Code, Chapter 203, Midwives;

(4) Texas Occupations Code, Chapter 401, Speech-Lan-
guage Pathologists and Audiologists;

(5) Texas Occupations Code, Chapter 402, Hearing Instru-
ment Fitters and Dispensers;

(6) Texas Occupations Code, Chapter 403, Licensed
Dyslexia Practitioners and Licensed Dyslexia Therapists;

(7) Texas Occupations Code, Chapter 451, Athletic Train-

ers;

(8) Texas Occupations Code, Chapter 455, Massage Ther-

apys;
(9) Texas Occupations Code, Chapter 605, Orthotists and
Prosthetists;

(10) Texas Occupations Code, Chapter 701, Dietitians;

(11) Texas Occupations Code, Chapter 1952, Code En-
forcement Officers;

(12) Texas Occupations Code, Chapter 1953, Sanitarians;

and

(13) Texas Occupations Code, Chapter 1958, Mold Asses-
sors and Remediators.

(b) This subchapter is promulgated under Texas Occupations
Code §51.203 and the statutes listed under subsection (a).

(c) Except as provided by subsection (d), the provisions of this
subchapter are in addition to all other laws and rules applicable to the
programs listed under subsection (a).

(d) The continuing education audit provisions of this subchap-
ter supersede:

(1) any continuing education audit provisions that are in-
cluded in the rules of the programs listed under subsection (a); and

(2) any other methods of verifying continuing education
compliance that are included in the rules of the programs listed under

subsection (a).
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(e) This subchapter does not affect the department's authority
to conduct inspections or investigations that involve examining the li-
cense holder's continuing education records.

§60.701.

(a) The department may employ the audit system provided by
this section to verify compliance with the continuing education require-
ments established for the programs listed under §60.700(a). The de-
partment may audit a license holder under this section for each renewal
of the license.

Continuing Education Audits for License Renewal.

(b) Continuing education records.

(1) In this section, the term "continuing education records"
means copies of certificates, transcripts, or other documentation sat-
isfactory to the department, verifying the license holder's attendance,
participation, and completion of the continuing education required for
renewal of the license.

(2) A license holder must maintain continuing education
records applied toward a license renewal for two years after the date
the license renewal is issued by the department.

(c) Continuing education audit process.

(1) The department will select for audit a random sample
of license holders on a periodic basis at its discretion. The audit may
occur before, during, or after the license renewal process.

(2) If selected for audit, the license holder must submit to
the department continuing education records for the most recent re-
newal of the license within 30 calendar days after notification of the
audit.

(3) A continuing education audit does not affect the re-
newal process for the license holder.

(4) A license holder who is deficient in the continuing ed-
ucation required for the most recent renewal of the license must com-
plete all deficient continuing education within 90 calendar days after
notification of the deficiency to maintain licensure.

(d) A license holder is subject to disciplinary action for:

(1) failure to submit continuing education records within
30 calendar days after notification of the audit;

(2) providing false information during the audit process or
the renewal process;

(3) being deficient in the continuing education required for
the most recent renewal of the license; or

(4) failure to complete all deficient continuing education
within 90 calendar days after notification of the deficiency.

(e) Continuing education obtained to correct a deficiency or as
part of a disciplinary action may not be applied toward the continuing
education required for the next renewal of the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402996

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-4879
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TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING SPECIAL EDUCATION
SERVICES

DIVISION 2. CLARIFICATION OF
PROVISIONS IN FEDERAL REGULATIONS

19 TAC §§89.1035, 89.1053, 89.1070

The Texas Education Agency (TEA) proposes amendments to
§§89.1035, 89.1053, and 89.1070, concerning clarification of
provisions in federal regulations and state law. The proposed
amendment to §89.1053 would implement Senate Bill (SB) 133,
88th Texas Legislature, Regular Session, 2023. The proposed
amendments to §89.1035 and §89.1070 would clarify gradua-
tion requirements for students receiving special education and
related services as well as remove outdated language.

BACKGROUND INFORMATION AND JUSTIFICATION: Section
89.1035 addresses age ranges for student eligibility for special
education and related services. The proposed amendment
would update cross references and terminology to align with
changes proposed in §89.1070.

Section 89.1053 addresses procedures for the use of restraint
and time-out for students receiving special education and re-
lated services. SB 133, 88th Texas Legislature, Regular Ses-
sion, 2023, modified Texas Education Code, §37.0021, to pro-
hibit a peace officer or school security personnel from restraining
or using a chemical irritant spray or Taser on a student enrolled
in Grade 5 or below unless the student poses a serious risk of
harm to the student or another person. The proposed amend-
ment would add new §89.1053(l) to address the requirements
of SB 133. TEA also plans to engage in stakeholder commu-
nications over the next several months to review §89.1053 and
potentially propose additional changes at a later date.

Section 89.1070 addresses graduation requirements for stu-
dents receiving special education and related services. The
proposed amendment would clarify the requirements based on
questions from stakeholders and remove obsolete language.

The proposed amendment to §89.1070(a) would clarify when a
student's eligibility for special education services terminates.

The proposed amendment to §89.1070(b) would clarify the ex-
pectations around the conditions that make a student eligible
to graduate. Subsection (b)(1) would be modified to clarify that
this condition equates to the same expectation for graduation as
students without disabilities. The proposed amendment to sub-
section (b)(2) would clarify that this condition means that an ad-
mission, review, and dismissal committee has determined that
a student would not have to meet satisfactory performance on
state assessments beyond what is otherwise required for stu-
dents without disabilities. Conditions in subsection (b)(3) would
be amended to reflect graduation eligibility for a student who has
received modified content or curriculum and completed their in-
dividualized education program.
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The proposed amendment to §89.1070(d) would state that a
student in Grade 11 or 12 who has failed to achieve satisfactory
performance on no more than two state assessments would
be eligible to graduate under the first condition described in
§89.1070(b)(1).

Section 89.1070(e) and (f), related to students who entered
Grade 9 before the 2014-2015 school year, would be deleted.

Proposed new §89.1070(e) would specify that if a student
reaches maximum age eligibility but has not met the require-
ments for graduation, the student may receive a certificate of
attendance.

Proposed new §89.1070(f) would address the summary of aca-
demic achievement and functional performance that must be
provided to students who are graduating.

Section 89.1070(g) would be modified and new subsection (h)
would be added to provide additional requirements for the sum-
mary of performance.

Revisions would be proposed throughout the rules for clarity and
consistency in terminology and to delete outdated information.

FISCAL IMPACT: Justin Porter, associate commissioner and
chief program officer for special populations, has determined
that for the first five-year period the proposal is in effect, there
are no additional costs to state or local government, including
school districts and open-enroliment charter schools, required
to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemak-
ing would be in effect, it would expand and limit existing regula-
tions. The proposed amendment to §89.1053 would add infor-
mation related to restrictions on peace officers and security per-
sonnel in alignment with SB 133, 88th Texas Legislature, Regu-
lar Session, 2023. The proposed amendments to §89.1035 and
§89.1070 would clarify graduation requirements for students re-
ceiving special education and related services and remove out-
dated language.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new
regulation; would not repeal an existing regulation; would not

increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be ensuring the rules are current by align-
ing them with federal law, state statute, and administrative rule;
assisting school districts with implementation of special educa-
tion programs by providing clarification on procedures for use of
restraint and time-out and graduation requirements for students
receiving special education and related services; and updating
terminology. There is no anticipated economic cost to persons
who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins July 19, 2024, and ends August 19, 2024. A form
for submitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Edu-

cation_Rules/. Public hearings will be conducted to solicit
testimony and input on the proposed amendments at 9:30
a.m. on July 30 and 31, 2024. The public may partici-
pate in either hearing virtually by linking to the hearing at
https://zoom.us/j/98935357757.  Anyone wishing to testify
must be present at 9:30 a.m. and indicate to TEA staff their
intent to comment and are encouraged to also send written
testimony to sped@tea.texas.gov. The hearings will conclude
once all who have signed in have been given the opportunity
to comment. Questions about the hearings should be directed
to Derek Hollingsworth, Special Populations Policy, Integration
and Technical Assistance, Derek.Hollingsworth@tea.texas.gov.

STATUTORY AUTHORITY. The amendments are proposed
under Texas Education Code (TEC), §28.025, which establishes
requirements related to high school graduation and academic
achievement records; TEC, §29.001, which requires the agency
to develop and modify as necessary a statewide plan for the
delivery of services to children with disabilities that ensures
the availability of a free appropriate public education to chil-
dren between the ages of 3-21; TEC, §29.003, which requires
the agency to develop eligibility criteria for students receiving
special education services; TEC, §29.004, which establishes
criteria for conducting a full individual and initial evaluation for
a student for purposes of special education services; TEC,
§29.005, which establishes criteria for developing a student's
individualized education program prior to a student enrolling
in a special education program; TEC, §30.081, which estab-
lishes the legislative intent concerning regional day schools
for the deaf; TEC, §37.0021, which establishes criteria for the
use of confinement, restraint, seclusion, and time-out; TEC,
§37.0023, which establishes criteria for prohibited aversive
behavior techniques; TEC, §39.023, which establishes criteria
for the agency to develop criterion-referenced assessment
instruments designed to assess essential knowledge and skills
in reading, writing, mathematics, social studies, and science;
TEC, §48.003, which establishes criteria for student eligibility to
the benefits of the Foundation School Program; TEC, §48.102,
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which establishes criteria for school districts to receive an
annual allotment for students in a special education program;
Texas Government Code, §392.002, which establishes the use
of person first respectful language required by the legislature
and the Texas Legislative Council; 34 Code of Federal Regu-
lations (CFR), §300.8, which defines terms regarding a child
with a disability; 34 CFR, §300.100, which establishes eligibility
criteria for a state to receive assistance; 34 CFR, §300.101,
which defines the requirement for all children residing in the
state between the ages of 3-21 to have a free appropriate
public education (FAPE) available; 34 CFR, §300.102, which
establishes criteria for limitation-exception to FAPE for certain
ages; 34 CFR, §300.149, which establishes the state educa-
tion agency's responsibility for general supervision; 34 CFR,
§300.305, which establishes criteria for additional requirements
for evaluations and reevaluations; 34 CFR, §300.306, which
establishes criteria for determination of eligibility; 34 CFR,
§300.307, which establishes the criteria for determining specific
learning disabilities; 34 CFR, §300.308, which establishes crite-
ria for additional group members in determining whether a child
is suspected of having a specific learning disability as defined in
34 CFR, §300.8; 34 CFR, §300.309, which establishes criteria
for determining the existence of a specific learning disability;
34 CFR, §300.310, which establishes criteria for observation
to document the child's academic performance and behavior
in the areas of difficulty; 34 CFR, §300.311, which establishes
criteria for specific documentation for the eligibility determina-
tion; 34 CFR, §300.320, which defines the requirements for
an individualized education program (IEP); 34 CFR, §300.323,
which establishes the timeframe for when IEPs must be in
effect; and 34 CFR, §300.600, which establishes criteria for
state monitoring and enforcement.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §§28.025, 29.001, 29.003, 29.004,
29.005, 30.081, 37.0021, 37.0023, 39.023, 48.003, and 48.102;
Texas Government Code, §392.002; and 34 Code of Federal
Regulations, §§300.8, 300.100, 300.101, 300.102, 300.149,
300.305, 300.306, 300.307, 300.308, 300.309, 300.310,
300.311, 300.320, 300.323, and 300.600.

$89.1035. Age Ranges for Student Eligibility.

(a) Pursuant to state and federal law, services provided in ac-
cordance with this subchapter must be available to all eligible students
ages 3-21. Services will be made available to eligible students on their
third birthday. Graduation [with a regular high school diploma] pur-
suant to §89.1070(b)(1)[; (b)3)(D); (HEH; (H(2); (HE3); or (EHE)] of
this title (relating to Graduation Requirements) or meeting maximum
age eligibility terminates a student's eligibility to receive services in
accordance with this subchapter. An eligible student receiving special
education services who is 21 years of age on September 1 of a school
year will be eligible for services through the end of that school year
or until graduation with a [regular high sehool] diploma pursuant to
§89.1070 [(b)H; (0)3HB): HEH: H2) (HE); or ()] of this

title, whichever comes first.
(b) In accordance with [the] Texas Education Code [(FEC)],
§§29.003, 30.002(a), and 30.081, a free appropriate public education

must be available from birth to students with visual impairments or
who are deaf or hard of hearing.

$§89.1053.  Procedures for Use of Restraint and Time-Out.

(a) Requirement to implement. In addition to the requirements
of 34 Code of Federal Regulations (CFR), §300.324(a)(2)(i), school
districts and charter schools must implement the provisions of this sec-
tion regarding the use of restraint and time-out. In accordance with the

provisions of Texas Education Code (TEC), §37.0021 (Use of Confine-
ment, Restraint, Seclusion, and Time-Out), it is the policy of the state
to treat with dignity and respect all students, including students with
disabilities who receive special education services under TEC, Chap-
ter 29, Subchapter A.

(b) Definitions.

(1) Emergency means a situation in which a student's be-
havior poses a threat of:

(A) imminent, serious physical harm to the student or
others; or

(B) imminent, serious property destruction.

(2) Restraint means the use of physical force or a mechani-
cal device to significantly restrict the free movement of all or a portion
of the student's body.

(3) Time-out means a behavior management technique in
which, to provide a student with an opportunity to regain self-control,
the student is separated from other students for a limited period in a
setting:

(A) that is not locked; and

(B) from which the exit is not physically blocked by
furniture, a closed door held shut from the outside, or another inanimate
object.

(c) Use of restraint. A school employee, volunteer, or inde-
pendent contractor may use restraint only in an emergency as defined
in subsection (b) of this section and with the following limitations.

(1) Restraint must be limited to the use of such reasonable
force as is necessary to address the emergency.

(2) Restraint must be discontinued at the point at which the
emergency no longer exists.

(3) Restraint must be implemented in such a way as to pro-
tect the health and safety of the student and others.

(4) Restraint must not deprive the student of basic human
necessities.

(d) Training on use of restraint. Training for school employ-
ees, volunteers, or independent contractors must be provided according
to the following requirements.

(1) A core team of personnel on each campus must be
trained in the use of restraint, and the team must include a campus ad-
ministrator or designee and any general or special education personnel
likely to use restraint.

(2) Personnel called upon to use restraint in an emergency
and who have not received prior training must receive training within
30 school days following the use of restraint.

(3) Training on use of restraint must include prevention and
de-escalation techniques and provide alternatives to the use of restraint.

(4) All trained personnel must receive instruction in cur-
rent professionally accepted practices and standards regarding behav-
ior management and the use of restraint.

() Documentation and notification on use of restraint. In a
case in which restraint is used, school employees, volunteers, or inde-
pendent contractors must implement the following documentation re-
quirements.
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(1) On the day restraint is utilized, the campus administra-
tor or designee must be notified verbally or in writing regarding the use
of restraint.

(2) On the day restraint is utilized, a good faith effort must
be made to verbally notify the parent(s) regarding the use of restraint.

(3) Written notification of the use of restraint must be
placed in the mail or otherwise provided to the parent within one
school day of the use of restraint.

(4) Written documentation regarding the use of restraint
must be placed in the student's special education eligibility folder in
a timely manner so the information is available to the admission, re-
view, and dismissal (ARD) committee when it considers the impact of
the student's behavior on the student's learning and/or the creation or
revision of a behavior improvement plan or a behavioral intervention
plan.

(5) Written notification must be provided to the student's
parent(s) or person standing in parental relation to the student for each
use of restraint, and documentation of each restraint must be placed in
the student's special education eligibility folder. The written notifica-
tion of each restraint must include the following:

(A) name of the student;
(B) name of the individual administering the restraint;

(C) date of the restraint and the time the restraint began
and ended;

(D) location of the restraint;
(E) nature of the restraint;

(F) adescription of the activity in which the student was
engaged immediately preceding the use of restraint;

(G) the behavior of the student that prompted the re-
straint;

(H) the efforts made to de-escalate the situation and any
alternatives to restraint that were attempted;

(I) observation of the student at the end of the restraint;

(J) information documenting parent contact and notifi-
cation; and

(K) one of the following:

(i) ifthe student has a behavior improvement plan or
behavioral intervention plan, whether the behavior improvement plan
or behavioral intervention plan may need to be revised as a result of
the behavior that led to the restraint and, if so, identification of the
staff member responsible for scheduling an ARD committee meeting
to discuss any potential revisions; or

(ii) if the student does not have a behavior improve-
ment plan or a behavioral intervention plan, information on the proce-
dure for the student's parent or person standing in parental relation to
the student to request an ARD committee meeting to discuss the possi-
bility of conducting a functional behavioral assessment of the student
and developing a plan for the student.

(f) Clarification regarding restraint. The provisions adopted
under this section do not apply to the use of physical force or a me-
chanical device that does not significantly restrict the free movement
of all or a portion of the student's body. Restraint that involves signif-
icant restriction as referenced in subsection (b)(2) of this section does
not include:

(1) physical contact or appropriately prescribed adaptive
equipment to promote normative body positioning and/or physical
functioning;

(2) limited physical contact with a student to promote
safety (e.g., holding a student's hand), prevent a potentially harmful
action (e.g., running into the street), teach a skill, redirect attention,
provide guidance to a location, or provide comfort;

(3) limited physical contact or appropriately prescribed
adaptive equipment to prevent a student from engaging in ongoing,
repetitive self-injurious behaviors, with the expectation that instruction
will be reflected in the individualized education program (IEP) as
required by 34 CFR, §300.324(a)(2)(i), to promote student learning
and reduce and/or prevent the need for ongoing intervention; or

(4) seatbelts and other safety equipment used to secure stu-
dents during transportation.

(g) Use of time-out. A school employee, volunteer, or inde-
pendent contractor may use time-out in accordance with subsection
(b)(3) of this section with the following limitations.

(1) Physical force or threat of physical force must not be
used to place a student in time-out.

(2) Time-out may only be used in conjunction with an array
of positive behavior intervention strategies and techniques and must be
included in the student's IEP and/or behavior improvement plan or be-
havioral intervention plan if it is utilized on a recurrent basis to increase
or decrease a targeted behavior.

(3) Use of time-out must not be implemented in a fashion
that precludes the ability of the student to be involved in and progress
in the general curriculum and advance appropriately toward attaining
the annual goals specified in the student's IEP.

(h) Training on use of time-out. Training for school employ-
ees, volunteers, or independent contractors must be provided according
to the following requirements.

(1) General or special education personnel who implement
time-out based on requirements established in a student's IEP and/or
behavior improvement plan or behavioral intervention plan must be
trained in the use of time-out.

(2) Newly-identified personnel called upon to implement
time-out based on requirements established in a student's IEP and/or
behavior improvement plan or behavioral intervention plan must re-
ceive training in the use of time-out within 30 school days of being
assigned the responsibility for implementing time-out.

(3) Training on the use of time-out must be provided as part
of a program which addresses a full continuum of positive behavioral
intervention strategies[;] and must address the impact of time-out on
the ability of the student to be involved in and progress in the gen-
eral curriculum and advance appropriately toward attaining the annual
goals specified in the student's IEP.

(4) All trained personnel must receive instruction in cur-
rent professionally accepted practices and standards regarding behav-
ior management and the use of time-out.

(i) Documentation on use of time-out. Necessary documenta-
tion or data collection regarding the use of time-out, if any, must be
addressed in the IEP and/or behavior improvement plan or behavioral
intervention plan. If a student has a behavior improvement plan or
behavioral intervention plan, the school district must document each
use of time-out prompted by a behavior of the student specified in the
student's behavior improvement plan or behavioral intervention plan,
including a description of the behavior that prompted the time-out. The
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ARD committee must use any collected data to judge the effectiveness
of the intervention and provide a basis for making determinations re-
garding its continued use.

(j) Student safety. Any behavior management technique
and/or discipline management practice must be implemented in such
a way as to protect the health and safety of the student and others. No
discipline management practice may be calculated to inflict injury,
cause harm, demean, or deprive the student of basic human necessities.

(k) Data reporting. With the exception of actions covered by
subsection (f) of this section, data regarding the use of restraint must
be electronically reported to the Texas Education Agency (TEA) in
accordance with reporting standards specified by [the] TEA.

(1) Restrictions on peace officers and security personnel. In
accordance with TEC, §37.0021(j), a peace officer performing law en-
forcement duties or school security personnel performing security-re-
lated duties on school property or at a school-sponsored or school-re-
lated activity must not restrain or use a chemical irritant spray or Taser
on a student enrolled in Grade 5 or below, unless the student poses a
serious risk of harm to the student or another person.

(m) [@)] Provisions applicable to peace [Peaee] officers.
Except for subsections (k) and (1) of this section, the [The] provisions
adopted under this section apply to a peace officer only if the peace
officer is employed or commissioned by the school district or provides,
as a school resource officer, a regular police presence on a school
district campus under a memorandum of understanding between the
school district and a local law enforcement agency, except that the data
reporting requirements in subsection (k) of this section apply to the use
of restraint by any peace officer performing law enforcement duties
on school property or during a school-sponsored or school-related
activity.

(n) [€m)] The provisions adopted under this section do not ap-
ply to:
(1) juvenile probation, detention, or corrections personnel;
or

(2) an educational services provider with whom a student
is placed by a judicial authority, unless the services are provided in an
educational program of a school district.

$89.1070. Graduation Requirements.

(a) Graduation [with a regular high scheool diplema] under
subscction [subsections] (B)(D)[; (MY3YD), (1), (H2); H(3); or
HDHD)] of this section or reaching maximum age eligibility de-
scribed by §89.1035 of this title (relating to Age Ranges for Student
Eligibility) terminates a student's eligibility for special education
services under this subchapter and Part B of the Individuals with
Disabilities Education Act and entitlement to the benefits of the
Foundation School Program, as provided in Texas Education Code
(TEC), §48.003(a).

(b) A student [entering Grade 9 in the 2044-2015 school year
and thereafter] who receives special education services may graduate
and be awarded a [regular high sehoeol] diploma if the student meets
one of the following conditions.

(1) The student has demonstrated mastery of the required
state standards (or district standards if greater) in Chapters 110-117,
126-128, and 130 of this title; [and] satisfactorily completed credit re-
quirements for graduation under the Foundation High School Program
specified in §74.12 ofthis title (relating to Foundation High School Pro-
gram) applicable to students in general education; and demonstrated [as
well as] satisfactory performance as established for students in general
education in [the] TEC, Chapters 28 and [Chapter] 39, on the required

end-of-course assessment instruments, which could include meeting
the requirements of subsection (d) of this section.

(2) The student has demonstrated mastery of the required
state standards (or district standards if greater) in Chapters 110-117,
126-128, and 130 of this title; the student has [and] satisfactorily com-
pleted credit requirements for graduation under the Foundation High
School Program specified in §74.12 of this title applicable to students
in general education; and [but] the student's admission, review, and
dismissal (ARD) [ARD] committee has determined that satisfactory
performance, beyond what would otherwise be required in subsections
(b)(1) and (d) of this section, on the required end-of-course assessment
instruments is not required [neeessary] for graduation.

(3) The student has [demeonstrated mastery of the required
state standards (or district standards if greater) in Chapters HO-H7;
126-128; and 130 of this title and] satisfactorily completed credit re-
quirements for graduation under the Foundation High School Program
specified in §74.12 of this title through courses, one or more of which
contain modified curriculum that is aligned to the standards applicable
to students in general education; demonstrated mastery of the required
state standards (or district standards if greater) in Chapters 110-117,
126-128, and 130 of this title in accordance with modified content
and curriculum expectations established in the student's individualized
education program (IEP); and demonstrated[; as swel as] satisfactory
performance [as established in the TEC; Chapter 39;] on the required
end-of-course assessment instruments, unless the student's ARD com-
mittee has determined that satisfactory performance on the required
end-of-course assessment instruments is not required [neecessary| for
graduation. The student must also successfully complete the student's
1EP [individualized education program (1EP)]| and meet one of the fol-
lowing conditions:[-]

(A) consistent [Coensistent] with the IEP, the student has
obtained full-time employment, based on the student's abilities and lo-
cal employment opportunities, in addition to mastering sufficient self-
help skills to enable the student to maintain the employment without
direct and ongoing educational support of the local school district;[-]

(B) consistent [Censistent] with the IEP, the student
has demonstrated mastery of specific employability skills and self-help
skills that do not require direct ongoing educational support of the
local school district ; or[-]

(C) the [The] student has access to services or other
supports that are not within the legal responsibility of public education,
including [er] employment or postsecondary education established
through transition planning [educational options for which the student

has been prepared by the academie program].

ments.|

(c) A student receiving special education services may earn an
endorsement under §74.13 of this title (relating to Endorsements) if the
student:

(1) satisfactorily completes the requirements for gradua-
tion under the Foundation High School Program specified in §74.12
of this title as well as the additional credit requirements in mathemat-
ics, science, and elective courses as specified in §74.13(e) of this title
with or without modified curriculum,;

(2) satisfactorily completes the courses required for the en-
dorsement under §74.13(f) of this title without any modified curriculum
or with modification of the curriculum, provided that the curriculum, as
modified, is sufficiently rigorous as determined by the student's ARD
committee; and
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(3) performs satisfactorily as established in [the] TEC,
Chapter 39, on the required end-of-course assessment instruments
unless the student's ARD committee determines that satisfactory
performance is not necessary.

(d) A [Netwithstanding subsection (€)}(3) of this section; a|
student receiving special education services classified in Grade 11 or 12
who has taken each of the state assessments required by Chapter 101,
Subchapter CC, of this title (relating to Commissioner's Rules Concern-
ing Implementation of the Academic Content Areas Testing Program)
or Subchapter DD of this title (relating to Commissioner's Rules Con-
cerning Substitute Assessments for Graduation) but failed to achieve
satisfactory performance on no more than two of the assessments is
eligible to receive a diploma under subsection (b)(1) of this section
[an endorsement if the student has met the requirements in subseetion
(e)(1) and (2) of this section].

(e) A student who has reached maximum age eligibility in ac-
cordance with §89.1035 of this title without meeting the credit, cur-
riculum, and assessment requirements specified in subsection (b) of
this section is not eligible to receive a diploma but may receive a cer-
tificate of attendance as described in TEC, §28.025(f).

(f) A summary of academic achievement and functional per-
formance must be provided prior to exit from public school for students
who meet one of the following conditions:

(1) a student who has met requirements for graduation
specified by subsection (b)(1) of this section or who has exceeded the
maximum age eligibility as described by §89.1035 of this title; or

(2) a student who has met requirements for graduation
specified in subsection (b)(2) or (b)(3)(A), (B), or (C) of this sec-
tion. Additionally, a student meeting this condition is entitled to an
evaluation as described in 34 Code of Federal Regulations (CFR),

§300.305(e)(1).
ey A student receiving special education services whe en-
tered Grade 9 before the 2014-2015 school year may graduate and be
awarded a high school diploma under the Foundation High School Pro-
gram as provided in §74-1021 of this title (relating to Transition to the
termines that the student should take eourses under that program and
the student satisfies the requirements of that program. Subsections (¢)
and (d) of this section apply to a student transitioning to the Founda-
to students in general education; a student receiving speecial education
services who is classified in Grade 11 or 12 who has taken cach of the
state assessments required by Chapter 101; Subchapter CC; of this title
(relating to Commissioner's Rules Conecerning Implementation of the
Academic Content Areas Testing Program) or Subchapter DD of this
title (relating to Commissioner's Rules Concerning Substitute Assess-
ments for Graduation) but failed to achieve satisfactory performance
on no more than two of the assessments may graduate if the student
[(f) A student receiving special education services who en-
tered Grade 9 before the 2014-2015 school year may graduate and be
awarded a regular high school diploma if the student meets one of the
[(1) The student has demonstrated mastery of the required
state standards (or distriet standards if greater) in Chapters HO- H7;
Hé%%&aﬂdl%@ef%msﬂﬂeaﬂdsaﬂsfaemﬂyeemp}etedefedﬁfe-
quirements for graduation (under the recommended or
achievement high school programs in Chapter 74; Subehapter E of this
title (relating to Graduation Requirements; Beginning with School Year

2007-2008) or Chapter 74, Subchapter G, of this title (relating to Grad-
uation Requirements; Beginning with School Year 2012-2013)); as ap-
plicable; including satisfactory performance as established in the TEC;
Chapter 39; on the required state assessments-}

paragraph (D) of this subseetion; as

@) Neotwithstanding
the TEC; §28.0258 and §39.025(a-2); modify the state assessment re-

qu&emeﬂtsappkeabletestudeﬂtsmgeﬂemledueaﬂe&asmdemf%
ceiving special education serviees wheo is elassified in Grade H or 12

maygpadﬂateﬂndermefeeemmendederé&sﬂngmshedaememem
high school program; as applicable; if the student has taken each of the
(relating to Commissioner's Rules Concerning Implementation of the
Academic Content Areas Testing Program) or Subchapter DD of this
title (relating to Commissioner's Rules Concerning Substitute Assess-
ments for Graduation) but failed to achieve satisfactory performance
on no more than two of the assessments and has met all other applica-
ble graduation requirements in paragraph (1) of this subsection-}

{3) The student has demenstrated mastery of the required
state standards (or distriet standards if greater) in Chapters HO- H7;
126-128; and 130 of this title and satisfactorily completed eredit re-
in Chapter 74; Subechapter E or G; of this title); as applicable; including
participation in required state assessments: The student's ARD eom-
mittee will determine whether satisfactory performance on the required
state assessments is necessary for graduation-}

{4y The student has demonstrated mastery of the required
state standards (or distriet standards if greater) in Chapters H0- H7;
126-128; and 130 of this title through courses; one or more of which
contain modified content that is aligned to the standards required under
the minimum high school program in Chapter 74; Subchapter F or G;
of this title; as applicable; as well as the satisfactorily completed eredit
requirements under the minimum high school program; including par-
ticipation in required state assessments. The student's ARD committee
will determine whether satisfactory performance on the required state
thissubseeﬂeﬂmﬂst&ksesueeessfu#yeempletethestudeﬂ%s@?&nd
meet one of the following conditions.]

fA) Ceonsistent with the IEP the student has obtained
ployment oppeortunities; in addition to mastering sufficient self-help
skills to enable the student to maintain the employment without direet
and ongoing educational support of the local school distriet]

B) Ceonsistent with the IEPR, the student has demeon-
strated mastery of specific employability skills and self-help skills that
do not require direct ongoing educational support of the local school

[(€C) The student has access to services that are not
within the legal responsibility of public education or employment or
educational options for which the student has been prepared by the
academic program.]

ments. |

(g) The summary of performance described by subsection
(f) of this section must include recommendations on how to assist
the student in meeting the student's postsecondary goals, as required
by [All students graduating under this section must be provided with
a summary of academic achievement and funetional performanee
as deseribed in] 34 CFR [Cede of Federal Regulations (CER)],
§300.305(e)(3). This summary must also consider, as appropriate, the
views of the parent and student and written recommendations from
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adult service agencies on how to assist the student in meeting postsec-
ondary goals. [An evaluation as required by 34 CER; §300-305(e)(D);
must be included as part of the summary for a student graduating
under subseetions (b)(2); (b)3HA); (B); or (C); or (A (B); or
€©) of this section:|

(h) Students who meet graduation requirements under subsec-
tion (b)(2) or (b)(3)(A), (B), or (C) of this section and who will con-
tinue enrollment in public school to receive special education services
aligned to their transition plan will be provided the summary of perfor-
mance described in subsections (f) and (g) of this section upon exit from
the public school system. These students are entitled to participate in
commencement ceremonies and receive a certificate of attendance after
completing four years of high school, as specified by TEC, §28.025(f).

[(h) Students who participate in graduation ceremonies but
whe are net graduating under subseetions (B)2); BBIA); B); or
(C); or (D(4)A), (B), or (C) of this section and who will remain in
school to complete their education do net have to be evaluated n

(i) Employability and self-help skills referenced under
subsection [subseetions] (b)(3) [and H(4)] of this section are those
skills directly related to the preparation of students for employment,
including general skills necessary to obtain or retain employment.

(j) For students who graduate and receive a diploma according
to subsections (b)(2) or [5] (b)(3)(A), (B), or (C)[; o (Ht4xA); (B); of
{©)] of this section, the ARD committee must determine needed special
education [edueational] services upon the request of the student or par-
ent to resume services, as long as the student meets the age eligibility
requirements.

(k) For purposes of this section, modified curriculum and mod-
ified content refer to any reduction of the amount or complexity of the
required knowledge and skills in Chapters 110-117, 126-128, and 130
of this title. Substitutions that are specifically authorized in statute or
rule must not be considered modified curriculum or modified content.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 3, 2024.

TRD-202402953

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 103. HEALTH AND SAFETY
SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING SAFE SCHOOLS
19 TAC §103.1205

The Texas Education Agency (TEA) proposes new §103.1205,
concerning safe schools. The proposed new rule would imple-
ment House Bill (HB) 114, 88th Texas Legislature, Regular Ses-
sion, 2023, by defining violent conduct for the purpose of disci-
plinary alternative education program (DAEP) placement when
the program is at capacity.

BACKGROUND INFORMATION AND JUSTIFICATION: Texas
Education Code (TEC), §37.009(a-2), as added by HB 114, 88th
Texas Legislature, Regular Session, 2023, states that if a DAEP
is at capacity at the time the campus behavior coordinator is de-
termining placement of a student who engaged in an expellable
offense under TEC, §37.007, for violent conduct, as defined
by commissioner of education rule, a student who is currently
placed at the DAEP for a marihuana, e-cigarette, alcohol, or
abusable, volatile chemical offense could be removed from
the DAEP and placed in in-school suspension (ISS) to make
a position available for the student who engaged in violent
conduct. The student moved to ISS would be returned to the
DAEP if a position became available before the end of their
assigned placement.

Proposed new §103.1205 would define violent conduct as re-
quired by statute.

FISCAL IMPACT: Justin Porter, associate commissioner and
chief program officer for special populations, has determined
that for the first five-year period the proposal is in effect, there
are no additional costs to state or local government, including
school districts and open-enroliment charter schools, required
to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would create a new regulation establish-
ing criteria for determining the placement of a student who en-
gaged in violent conduct if a DAEP is at capacity. The new rule is
necessary to align with HB 114, 88th Texas Legislature, Regular
Session, 2023.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be to define behavior that may be considered
violent as well as criteria for determining the placement of a stu-
dent engaged in violent conduct if a DAEP is at capacity. There
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is no anticipated economic cost to persons who are required to
comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins July 19, 2024, and ends August 19, 2024.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on July 19, 2024. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-
tion_Rules/.

STATUTORY AUTHORITY. The new section is proposed under
Texas Education Code (TEC), §37.006, as amended by House
Bill (HB) 114, 88th Texas Legislature, Regular Session, 2023,
which establishes criteria for the removal of a student to a DAEP
for certain conduct; TEC, §37.007, as amended by HB 114, 88th
Texas Legislature, Regular Session, 2023, which establishes cri-
teria for the expulsion of a student for serious offenses; and
TEC, §37.009, as amended by HB 114, 88th Texas Legislature,
Regular Session, 2023, which establishes criteria for the confer-
ence, hearing, and review process for a student who has been
removed.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code §§37.006, 37.007, and 37.009,
as amended by House Bill 114, 88th Texas Legislature, Regu-
lar Session, 2023.

§103.1205.  Violent Conduct for Purposes of Placement in a Disci-
plinary Alternative Education Program When Program is at Capacity.

(a) As authorized under Texas Education Code (TEC),
§37.009(a-2), a student who has been placed in a disciplinary alter-
native education program (DAEP) for conduct described under TEC,
§37.006(a)(2)(C-1), (C-2), (D), or (E), relating to offenses involving
marihuana, e-cigarettes, alcoholic beverages, and abusable volatile

false alarm or report under Texas Penal Code, §42.06, or terroristic
threat under Texas Penal Code, §22.07.

(2) TEC, §37.007(b)(2)(C)--While on or within 300 feet of
school property, or while attending a school-sponsored or school-re-
lated activity on or off school property, the student engages in conduct
that contains the elements of the offense of assault under Texas Penal
Code, §22.01(a)(1), including when committed as an act of retaliation
against an employee or volunteer, as described in TEC, §37.007(d).

(3) TEC, §37.007(b)(2)(D)--While on or within 300 feet
of school property or while attending a school-sponsored or school-
related activity on or off school property, the student engages in conduct
that contains the elements of the offense of deadly conduct under Texas
Penal Code, §22.05.

(4) TEC, §37.007(b)(3)(A) and (B)--While within 300 feet
of school property, or when committed as an act of retaliation against
an employee or volunteer, whether the conduct occurs on or off school
property or while attending a school-sponsored or school-related activ-
ity on or off school property, the student engages in:

(A) conduct that contains the elements of the offense of
unlawful carrying of weapons under Texas Penal Code, §46.02;

(B) an offense relating to prohibited weapons under
Texas Penal Code, §46.05;

(C) aggravated assault under Texas Penal Code, §22.02;
(D) sexual assault under Texas Penal Code, §22.011;

(E) aggravated sexual assault under Texas Penal Code,

§22.021;
(F) arson under Texas Penal Code, §28.02;

(G) murder under Texas Penal Code, §19.02;
(H) capital murder under Texas Penal Code, §19.03;

(I)  criminal attempt to commit murder or capital murder
under Texas Penal Code, §15.01;

(J) indecency with a child under Texas Penal Code,

§21.11;

(K) aggravated kidnapping under Texas Penal Code,
§20.04;

(L) aggravated robbery under Texas Penal Code,
§29.03;

chemicals, may be removed from the DAEP and placed in in-school
suspension to make a position available at the DAEP for a student
who has engaged in one or more acts of violent conduct, as defined in
this section.

(b) Violent conduct means an act by a student against another
person that is intended to result in physical harm, bodily injury, or as-

(M) manslaughter under Texas Penal Code, §19.04;

(N) criminally negligent homicide under Texas Penal
Code, §19.05;

(O) continuous sexual abuse of a young child or an in-
dividual with disabilities under Texas Penal Code, §21.02;

sault or a threat that reasonably places the other person in fear of im-
minent physical harm, bodily injury, or assault.

(c) A campus behavior coordinator may determine whether a

(P) selling, giving, delivering to another person, pos-
sessing, using, or being under the influence of a controlled substance
or dangerous drug, excluding marihuana or tetrahydrocannabinol; or

specific instance of conduct listed in paragraphs (1)-(6) of this subsec-
tion rises to the level of violent conduct for purposes of determining
placement in a DAEP. If school district policy allows a student to ap-
peal to the board of trustees or the board's designee a decision of the

(Q) possessing a firearm, as defined by 18 U.S.C. §921.

(5) TEC, §37.007(b)(4)--The student engages in conduct
against another student, without regard to whether the conduct occurs

campus behavior coordinator or other appropriate administrator, other

on or off school property or while attending a school-sponsored or

than an expulsion under TEC, §37.007, the decision of the board or the

school-related activity on or off school property, that contains the ele-

board's designee is final and may not be appealed.

(1) TEC, §37.007(b)(1)--The student engages in conduct
involving a public school that contains the elements of the offense of

ments of:

(A) the offense of aggravated assault under Texas Penal
Code, §22.02;
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(B) sexual assault under Texas Penal Code, §22.011;

(C) aggravated sexual assault under Texas Penal Code,

§22.021;
(D) murder under Texas Penal Code, §19.02;

(E) capital murder under Texas Penal Code, §19.03; or

(F) criminal attempt to commit murder or capital mur-
der under Texas Penal Code, §15.01.

(6) TEC, §37.007(c)(1)-(4)--While placed in a DAEP and
on the program campus, the student engages in documented serious
misbehavior despite documented behavioral interventions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 3, 2024.

TRD-202402954

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 153. SCHOOL DISTRICT
PERSONNEL

SUBCHAPTER BB. COMMISSIONER'S
RULES CONCERNING PROFESSIONAL
DEVELOPMENT

19 TAC §153.1015

The Texas Education Agency (TEA) proposes new §153.1015,
concerning mental health training. The proposed new rule would
implement the mental health training requirement established
by House Bill (HB) 3, 88th Texas Legislature, Regular Session,
2023.

BACKGROUND INFORMATION AND JUSTIFICATION: HB 3,
88th Texas Legislature, Regular Session, 2023, added Texas
Education Code (TEC), §22.904, to require each school district
employee who regularly interacts with students enrolled in the
district to complete an evidence-based mental health training
program designed to provide instruction to participants regard-
ing the recognition and support of children and youth who expe-
rience a mental health or substance use issue that may pose a
threat to school safety. The bill also introduced an allotment to
assist school districts in complying with the requirement, includ-
ing costs incurred by the district for employees' travel, training
fees, and compensation for the time spent completing the train-
ing.

Proposed new §153.1015 would implement HB 3 by establishing
criteria for the evidence-based mental health training program for
school district employees and district special program liaisons
who regularly interact with students enrolled in a district.

Subsection (a) would define evidence-based mental health train-
ing program.

Subsection (b) would specify the requirements for an evidence-
based mental health training program.

Subsection (c) would identify the personnel requirements for
completing the mental health training program.

Subsection (d) would establish the criteria for selecting an evi-
dence-based training program. Subsection (d)(1) would allow
districts to select an evidence-based mental health training
course that is on the recommended lists provided by the TEA,
Texas Health and Human Services Commission, or an education
service center. Subsection (d)(2) would establish requirements
for a district that selects an evidence-based training course
that is not on the recommended lists. Subsection (d)(3) would
establish criteria for districts that may provide opportunities for
personnel to complete more specialized training. Subsection
(d)(4) and (5) would allow the training to be combined or coordi-
nated with other required mental health training.

Subsection (e) would require additional training content to pro-
vide information on local district practices and procedures for
mental health promotion in accordance with TEC, §38.351(i) and
()-

Subsection (f) would establish documentation requirements for
the training.

Subsection (g) would introduce a phase-in timeline for districts
to complete the mental health training.

Subsection (h) would establish criteria for mental health training
reimbursement.

FISCAL IMPACT: Justin Porter, associate commissioner and
chief program officer for special populations, has determined
that for the first five-year period the proposal is in effect, there
are no additional costs to state or local government, including
school districts and open-enroliment charter schools, required
to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would create a new regulation establishing
a mental health training requirement for applicable school dis-
trict employees who regularly interact with students enrolled in
the district, which is necessary to align with HB 3, 88th Texas
Legislature, Regular Session, 2023.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
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decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be to ensure that district employees who
regularly interact with students enrolled in the district receive evi-
dence-based mental health training to align with the requirement
in HB 3, 88th Texas Legislature, Regular Session, 2023. There
is no anticipated economic cost to persons who are required to
comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins July 19, 2024, and ends August 19, 2024.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on July 19, 2024. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-
tion_Rules/.

STATUTORY AUTHORITY. The new section is proposed un-
der Texas Education Code (TEC), §22.904, as added by House
Bill 3, 88th Texas Legislature, Regular Session, 2023, which re-
quires each school district employee who regularly interacts with
students enrolled in the district to complete an evidence-based
mental health training program designed to provide instruction
to participants regarding the recognition and support of children
and youth who experience a mental health or substance use is-
sue that may pose a threat to school safety. TEC, §22.904(e)
requires the commissioner of education to adopt rules to imple-
ment the section, including rules specifying the training fees and
travel expenses subject to reimbursement.

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §22.904, as added by House Bill
3, 88th Texas Legislature, Regular Session, 2023.

§153.1015. Mental Health Training.

(a) Definition. Evidence-based mental health training pro-
gram means a program designed to provide instruction on mental
health practices and procedures using current, practical, and applica-
ble research that includes information and strategies shown to have
effective, positive outcomes.

(b) Evidence-based mental health training program require-
ments.

(1) This section implements Texas Education Code (TEC),
§22.904 (Mental Health Training). School districts may be eligible for
reimbursement as specified in subsection (h) of this section.

(2) To complete the evidence-based mental health training
program under this section, personnel who regularly interact with stu-
dents as determined under subsection (c) of this section shall:

(A) participate and complete the required content in
subsection (d) of this section;

(B) participate and complete the required content in
subsection (e) of this section; and

(C) submit and maintain supporting documentation of
completion as described in subsection (f) of this section.

(c) Personnel required to complete the evidence-based mental
health training program.

(1) A school district shall require each district employee
who regularly interacts with students enrolled at the district to complete
an evidenced-based mental health training program that is designed to
provide instruction regarding the recognition and support of children
and youth who experience mental health or substance use issues that
may pose a threat to school safety.

(2) School district employees who regularly interact with
students are employees working on a school campus, including, but
not limited to, teachers, coaches, librarians, instructional coaches,
counselors, nurses, administration, administrative support personnel,
student support personnel, paraprofessionals, substitutes, custodi-
ans, cafeteria staff, bus drivers, crossing guards, and district special
programs liaisons. Special programs liaisons may include, but are
not limited to, individuals who provide support for students who
are homeless or in substitute care, military connected students, and
emergent bilingual students; individuals involved in the prevention of
child maltreatment and human trafficking; individuals who support
special education services; and members of a Safe and Supportive
Schools Program Team.

(A) A school district will determine the number of em-
ployees who regularly interact with students for purposes of compli-
ance with this section using the requirements in this subsection and
ensure that training is provided for the number and percentage of per-
sonnel in accordance with the timeline in subsection (g) of this section.

(B) A school district may, at its discretion, require con-
tracted personnel who regularly interact with students to participate in

the training.

(C) A school district may, at its discretion, require su-
pervisors of personnel who regularly interact with students to partici-

pate in the training.
(d) General Training Program Required Content.

(1) A school district may select an evidence-based mental
health training course that is on the recommended lists provided by the
Texas Education Agency (TEA), the Texas Health and Human Services
Commission (HHSC), or an education service center (ESC). A school
district may not require a district employee who has previously com-
pleted the Youth Mental Health First Aid (YMHFA) or Mental Health
First Aid (MHFA) course provided by a Local Mental Health Author-
ity (LMHA), an ESC, or a YMHFA or MHFA trainer certified to teach
those courses by the National Council on Mental Wellbeing if the em-
ployee provides the certificate of completion to the school district in
accordance with the timeline established in subsection (g) of this sec-
tion.

(2) If a school district selects an evidence-based mental
health training course that is not on the recommended lists provided
by TEA, HHSC, or an ESC, the school district may review and select
the course to satisfy the training requirement under this section only if
the course provides employees with the following evidence-based in-
formation, practices, and strategies:
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(A) awareness and understanding of mental health and

cols designed to promote student mental health and wellness, to pre-

substance use prevalence data;

(B) knowledge, skills, and abilities for implementing
mental health prevention and substance use prevention in a school to
protect the health and safety of students and staff, including strategies

vent harm or violence to self or others, and to prevent threats to school

safety;

(C) intervene effectively to engage parents or guardians
and caregivers with practical evidence-based practices and programs,

to prevent harm or violence to self or others that may pose a threat to

including in mental and behavioral health related crisis situations;

school safety;
(C) awareness and introductory understanding of

(D) facilitate mental health safety planning, including
suicide prevention and intervention;

typical child development, adverse childhood experiences, grief and
trauma, risk factors, the benefits of early identification and early inter-
vention for children who may have potential mental health challenges
and substance use concerns, and evidence-supported treatment and

self-help strategies;
(D) awareness and understanding of mental health pro-

motive and protective factors and strategies to deploy them for students
in the school environment;

(E) experiential activities designed to:

(i) increase the participant's understanding of the

(E) facilitate referral pathways that connect parents,
guardians, and caregivers to school-based or community-based mental
health assessment, counseling, treatment, and related support services
for students and families with effective coordination of efforts across

systems;

(F) support students with intellectual or developmental
disabilities who may have co-occurring mental health and behavioral
health challenges and their families;

(G) facilitate mental health safety planning at schools,
including suicide prevention and intervention;

impact of mental illness on individuals and families, skills for listening
respectfully, and strategies for supporting the individual and family in
a mental health crisis;

(i) encourage help-seeking to obtain appropriate

(H) coordinate back-to-school transition plans from
mental health or substance use treatment or from a discipline alter-
native education program when a mental health or substance use
challenge has been identified;

professional care; and

(iii) _identify professional care, other supports, and

(I) collaborate within a community system of care
to support students and their families, including assistance offered

self-help strategies for mental health and substance use challenges;

through organizations such as LMHAs, HHSC, hospitals, school-based

(F) knowledge, skills, and abilities to recognize risk
factors and warning signs for early identification of students who may
potentially have mental health challenges or substance use concerns in
alignment with TEC, §38.351, and evidence-based information;

(G) knowledge, skills and abilities to support a student
when potential mental health concerns or early warning signs are
identified, including effective strategies for teachers to support student
mental health in the classroom, including students with intellectual or
developmental disabilities who may have co-occurring mental health

challenges;

(H) knowledge, skills, and abilities to respectfully no-

and community-based clinics, out of school time programs, non-profit
mental health and faith-based groups, family partner services, the
juvenile justice system, the child welfare system, the Texas Child
Mental Health Care Consortium, and community resource coordina-

tion groups;

(J) establish partnerships and referral pathways with
school-based and community-based mental health service providers
and engage resources that may be available to the school, including
resources that are identified by TEA, state agencies, or an ESC in the
Texas School Mental Health Resources Database in accordance with
TEC, Chapter 38, and which may include services that are delivered
by telehealth or telemedicine;

tify and engage with a child's parent or guardian regarding potential
early warning signs of mental health or substance use concerns and
make recommendations so a parent or guardian can seek help for their
child;

(I)  knowledge of school-based and community-based
resources and referrals to connect families to services and support for
student mental health, including early intervention in a crisis situation
that may involve risk of harm to self or others; and

(J) knowledge of strategies to promote mental health
and wellness for school staff.

(3) In addition to the basic mental health training course
under paragraph (1) or (2) of this subsection, school districts may pro-
vide more specialized mental health training opportunities for person-
nel with specific school mental health and safety related roles and re-
sponsibilities to strengthen their capacity to:

(A) plan for and monitor a continuum of evi-
dence-based school mental and behavioral health related services and

supports;

(B) deliver practical, evidence-based practices and re-
search-based programs that may include resources recommended by
TEA, HHSC, or ESCs to strengthen training, procedures, and proto-

(K) support classroom educators with job-embedded
training, coaching, and consultation on supporting student mental
health and wellness and preventing youth violence; and

(L) establish strategies and support plans to promote ed-
ucator mental health and wellness.

(4) The training in this section may be combined or coordi-
nated with suicide prevention, intervention, and postvention training,
but it does not replace that required training.

(5) The training in this section may be combined or co-
ordinated with grief and trauma informed care practices training, but
it does not replace the required trauma informed training under TEC,
§38.036. The training may be combined to include up to three required
mental health training topics under TEC, §38.351, and as cited in TEC,
§21.451(d-1)(2), at the discretion of the local school district.

(6) The training may be delivered through various modali-
ties, such as face-to-face delivery, synchronous online learning, or hy-
brid or blended formats, and it may include job-embedded learning and
coaching strategies for evidence-based implementation support.

(7) For alignment, a school district must consider the rec-
ommendations from the State Board for Educator Certification Clear-
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inghouse on providing mental health training per TEC, §21.451; de-
velop a local policy on what training will be provided; and determine

(A) When calculating the percentage of staff to be
trained, the denominator is the number of school district employees

the training frequency for personnel required to be trained.

(¢) Training Program Required Content Related to Local
School District Practices and Procedures.

(1) For applicability of the course content in subsection
(d) of this section to local school district context, the personnel who
regularly interact with students must be informed of the local district
practices and procedures for mental health promotion required by
TEC, §38.351(i), concerning each of the following areas listed in

who regularly interact with students who are required under subsection
(c) of this section to receive mental health training.

(B) The percentages in this subsection shall be calcu-
lated using the number of school district employees who regularly in-
teract with students and are employed by the district as of September 1
in any given school year.

(C) The number and percentage of employees and the
procedure for making the determination under this subsection and sub-

TEC, §38.351(c), including where multiple areas are listed together,

section (¢) of this section must be made available upon request by TEA.

in accordance with TEC, §38.351(j):

(A) early mental health prevention and intervention;

(B) building skills related to managing emotions, estab-

(h) Mental health training reimbursement.

(1) If funds are appropriated, an allotment shall be pro-
vided to assist local school districts in complying with this section.

lishing and maintaining positive relationships, and responsible deci-
sion-making;

(C) substance abuse prevention and intervention;

(D) suicide prevention, intervention, and postvention;

(E) grief-informed and trauma-informed practices;

(F) positive school climates;

(G) positive behavior interventions and supports;

(H) positive youth development; and

(I) safe, supportive, and positive school climate.

(2) Ifthe school district also develops practices and proce-
dures for providing educational material to all parents and families in
the district that contain information on identifying risk factors, access-
ing resources for treatment or support provided on and off campus, and

(2) The amount of the allotment provided to school districts
under this subsection may not exceed the allowable costs incurred by
the district for completing the required training.

(3) The funding shall be used to assist the school district in
complying with the section and should include only the costs incurred
by the district from employees' travel, training fees, and compensation
for time spent completing the required training. Substitute pay, travel
costs such as mileage and lodging, and cost of materials are eligible for
this reimbursement.

(4) School districts may use the funding for training fees,
travel expenses, and material costs for employees to attend trainer of
trainer courses that allow staff to facilitate trainings for their district
that meet the requirements set out in this section.

(5) TEA may proportionally reduce each school district's
allotment if the amount appropriated is insufficient to pay for all costs

accessing available student accommodations provided on campus in

incurred by districts under this subsection.

accordance with TEC, §38.351(i-1), personnel who regularly interact
with students must also be informed of those practices and procedures.

(f) Documentation.

(1) School districts shall require each district employee to
provide the certificate of completion of the training content in subsec-
tion (d) of this section to the school district.

(2) Documentation of the training content described in sub-
section (e) of this section may be satisfied when the employee submits
to the district an acknowledgement form signed by the employee who
received the current training and a copy of local procedures and prac-
tices that are published in the district handbook and/or district improve-
ment plan.

(3) Documentation of training for the mental health train-
ing program must be kept by the school district and made available to

TEA upon request for the duration of the employee's employment with
the district.

(g) Timeline.

(1) Atleast 25% of the applicable district employees shall
be trained before the start of the 2025-2026 school year.

(2) Atleast 50% of the applicable school district employees
shall be trained before the start of the 2026-2027 school year.

(3) Atleast 75% of the applicable school district employees
shall be trained before the start of the 2027-2028 school year.

(4) 100% of the applicable district employees shall be
trained before the start of the 2028-2029 school year.

(6) School districts shall maintain an accounting of funding
and documentation on expenses for the allocated funds and make the
accounting of expenses available as requested by TEA.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402997

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 133. HOSPITAL LICENSING
SUBCHAPTER C. OPERATIONAL
REQUIREMENTS

25 TAC §133.45

PROPOSED RULES

July 19, 2024 49 TexReg 5253



The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§133.45, concerning Miscellaneous Policies and Protocols.

BACKGROUND AND PURPOSE

The proposal is necessary to implement Senate Bill (S.B.) 186
and S.B. 1402, 88th Legislature, Regular Session, 2023.

S.B. 186 added new Texas Health and Safety Code (HSC)
§256.003, which prohibits a hospital or other health care facility
from discharging or otherwise releasing a patient to a group
home, boarding home facility, or similar group-centered facility
unless the person operating the group-centered facility holds a
license or permit in accordance with applicable state law. New
HSC §256.003 also contains provisions to allow a hospital or
other health care facility to discharge a patient to a group-cen-
tered facility that does not hold an applicable license or permit
under certain circumstances.

S.B. 1402 amended HSC §323.0045 and added new HSC
§323.0046. Amended HSC §323.0045 requires a person who
performs a forensic medical examination on a sexual assault
survivor to complete at least two hours of basic forensic ev-
idence collection training or equivalent education. Amended
HSC §323.0045 also requires each health care facility with an
emergency department that is not a sexual assault forensic
exam ready facility (SAFE-ready facility) to develop a written
policy to require staff who perform forensic medical exami-
nations on sexual assault survivors to complete at least two
hours of basic forensic evidence collection training. New HSC
§323.0046 requires each health care facility with an emergency
department to provide at least one hour of basic sexual assault
response training to certain facility employees and outlines
the training content requirements. New HSC §323.0046 also
requires each non-SAFE-ready health care facility with an
emergency department to develop a written policy to ensure all
appropriate facility personnel complete the basic sexual assault
response training.

The proposed amendment adds information regarding the new
discharge requirements in HSC §256.003, new training require-
ments in HSC §323.0045 and §323.0046 to the general and spe-
cial hospital rules, and more statutory language to further align
the rule requirements for providing parents or caregivers of new-
born infants with a resource pamphlet, as required by Texas
Health and Safety Code §161.501.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §133.45 adds new subsection
(k), which requires a general or special hospital to comply
with the discharge requirements in HSC §256.003. The pro-
posed amendment also adds new subsections (I) and (m),
which require a general or special hospital to comply with the
forensic medical examination training requirements under HSC
§323.0045 and the basic sexual assault response training re-
quirements under HSC §323.0046. The proposed amendment
makes changes to correct outdated information and references
and improve readability.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the rule is codifying current practices as
required by statute.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, does not impose a cost on
regulated persons, and is necessary to implement legislation that
does not specifically state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from rules that are con-
sistent with statutory requirements for discharging patients to li-
censed group-centered facilities and forensic evidence collection
and basic sexual assault response training requirements.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule is codifying current practices as required by statute.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
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ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R002" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
health and human services by the health and human services
agencies; and HSC §241.026, which requires HHSC to develop,
establish, and enforce standards for the construction, mainte-
nance, and operation of licensed hospitals.

The amendment implements Texas Government Code
§531.0055 and HSC §§241.026, 256.003, 323.0045, and
323.0046.

§133.45.  Miscellaneous Policies and Protocols.

(a) Determination of death and autopsy reports. The hospital
shall adopt, implement, and enforce protocols to be used in deter-
mining death and for filing autopsy reports which comply with Texas
Health and Safety Code (HSC)[; Fitle 8; Subtitle A;] Chapter 671

[(Petermination of Death and Autopsy Repeorts)].

(b) Organ and tissue donors. The hospital shall adopt, imple-
ment, and enforce a written protocol to identify potential organ and tis-
sue donors which complies [is in compliance] with [the Fexas Anatom-
teal Gift Aet;] HSC[;] Chapter 692A [692]. The hospital shall make its
protocol available to the public during the hospital's normal business
hours.

(1) The hospital's protocol shall include all requirements in
HSC §692A.015 [; Chapter 692; §692-013 (Hospital ProtoceD)].

(2) A hospital which performs organ transplants shall be
a member of the Organ Procurement and Transplantation Network in
accordance with 42 United States Code[;] §274 [(Organ Procurement

and Transplantation Networl)].

(c) Discrimination prohibited. A licensed hospital shall not
discriminate based on a patient's disability and shall comply with
[Fexas Health and Safety Code] HSC Chapter 161, Subchapter S
[(relating to Allocation of Kidneys and Other Organs Available for
Fransplant)].

(d) All-hazard disaster preparedness.

(1) Definitions.

(A) Adult intensive care unit (ICU)--Can support criti-
cally ill or injured [ /njured] patients, including ventilator support.

(B) Burn or burn ICU--Either approved by the Amer-
ican Burn Association or self-designated. (These beds should not be
included in other ICU bed counts.)

(C) Medical/surgical--Also thought of as "ward" beds.

(D) Negative pressure/isolation--Beds provided with
negative airflow, providing respiratory isolation. Note: This value
may represent available beds included in the counts of other types.

(E) Operating rooms--An operating room that is
equipped and staffed and could be made available for patient care in
a short period.

(F) Pediatric ICU--The same as adult ICU, but for pa-
tients 17 years and younger.

(G) Pediatrics--Ward medical/surgical beds for patients
17 years and younger.

(H) Physically available beds--Beds that are licensed,
physically set up, and available for use. These are beds regularly main-
tained in the hospital for the use of patients, which furnish accommoda-
tions with supporting services (such as food, laundry, and housekeep-
ing). These beds may or may not be staffed but are physically available.

(I) Psychiatric--Ward beds on a closed or locked
[elosedAocked] psychiatric unit or ward beds where a patient will be
attended by a sitter.

(J) Staffed beds--Beds that are licensed and physically
available for which staff members are available to attend to the patient
who occupies the bed. Staffed beds include those that are occupied and
those that are vacant.

(K) Vacant/available beds--Beds that are vacant and to
which patients can be transported immediately. These must include
supporting space, equipment, medical material, ancillary and support
services, and staff to operate under normal circumstances. These beds
are licensed, physically available, and have staff on hand to attend to
the patient who occupies the bed.

(2) A hospital shall adopt, implement, and enforce a writ-
ten plan for all-hazard, natural or man-made, disaster preparedness for
effective preparedness, mitigation, response, and recovery from disas-
ters.

(3) The plan, which may be subject to review and approval
by [the department] the Texas Health and Human Services Commission
(HHSC), shall be sent to the local disaster management authority.

(4) The plan shall:

(A) be developed through a joint effort of the hospital
governing body, administration, medical staff, hospital personnel and
emergency medical services partners;

(B) include the applicable information contained in the:

(i) National Fire Protection Association 99, Stan-
dard for Health Care Facilities, 2002 edition, Chapter 12 [{Health Care
Emergeney Management)], published by the National Fire Protection
Association; [(NEPA) ;] and

(ii) the State of Texas Emergency Management
Plan, which [- Infermation regarding the State of Texas Emergeney
Management Plan] is available from the city or county emergency
management coordinator [- The NEPA document referenced in this
seeﬁeﬂmaybeeb%amedbyw&ﬂﬂgefea%hﬂg%heN—FPAaﬁhefeﬂew-

(C) contain the names and contact numbers of city and
county emergency management officers and the hospital water sup-
plier;

(D) be exercised at least annually and in conjunction
with state and local exercises[- Hespitals participating in an exereise
or responding to a real-life event shall develop an after-action report
AAR) within 60 days: AARs shall be retained for at least three years
and be available for review by the local emergeney management au-
therity and the department];

(E) include the methodology for notifying the hospital
personnel and the local disaster management authority of an event that
will significantly impact hospital operations;
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(F) include evidence that the hospital has commu-
nicated prospectively with the local utility and phone companies
regarding the need for the hospital to be given priority for the restora-
tion of utility and phone services and a process for testing internal and
external communications systems regularly;

(G) include the use of a Texas Department of State
Health Services (DSHS) [department] approved process to update bed
availability, as follows:

(i) asrequested by DSHS [the department] during a
public health emergency or state declared disaster; and

(ii)  for the physically available beds and staffed beds
that are vacant/available beds for the following bed types:

(1) adult ICU;
(1I) burn or burn ICU;

(1II) medical/surgical;

(IV) negative pressure/isolation;

(V) operating rooms;

(V) pediatric ICU;

(VI) pediatrics; and

(VIIl) psychiatric;
(iii)  for emergency department divert status;
(iv)  for decontamination facility available; and
(v) for ventilators available;

(H) include at a minimum:

(i) acomponent for the reception, treatment, and dis-
position of casualties that can be used in the event that a disaster sit-
uation requires the hospital to accept multiple patients, which [- TFhis
eompeonent| shall include at a minimum:

(I) process, developed in conjunction with ap-
propriate agencies, to allow essential healthcare workers and personnel
to safely access their delivery care sites;

(II) procedures for the appropriate provision of
personal protection equipment for and appropriate immunization of
staff, volunteers, and staff families; and

(111) planto provide food and shelter for staff and
volunteers as needed throughout the duration of response;

(i) an evacuation component that can be engaged in
any emergency situation necessitating either a full or partial evacuation
of the hospital, which [- The evacuation compenent] shall address at a
minimum:

() activation, including who makes the decision
to activate and how it is activated,

(II) when within control of the hospital, patient
evacuation destination, including protocol to ensure that the patient
destination is compatible to patient acuity and health care needs, plan
for the order of removal of patients and planned route of movement,
train and drill staff on the traffic flow and the movement of patients to
a staging area, and room evacuation protocol;

(IlI) family or [/]responsible party notification,
including the procedure to notify patient emergency contacts of an
evacuation and the patient's destination; and

(IV) transport of records and supplies, including
the protocol for the transfer of patient specific medications and records
to the receiving facility, which [- These records] shall include at a
minimum:

-a-) the patient's most recent physician's as-
sessment; 5]
order sheet;[5]
medication

administration  record

(MAR); [; and]

patient history with physical documen-
tation; and [-]

-e-) a [A] weather-proof patient identifica-
tion wrist band (or equivalent identification), which must be intact on
all patients.

(5) Hospitals participating in an exercise or responding to a
real-life event under paragraph (4)(D) of this subsection shall develop
an after-action report (AAR) within 60 days. The hospital shall retain
the AARs for at least three years and make them available for review
by the local emergency management authority and HHSC.

(e) Voluntary paternity establishment services. A hospital that
handles the birth of newborns must provide voluntary paternity estab-
lishment services in accordance with:

(1) [the] HSC[;] §192.012 [; Reecord of Acknowledgment
of Paternity]; and
(2) the rules of the Office of the Attorney General found at

1 Texas Administrative Code [TAC] Chapter 55, Subchapter J (relating
to Voluntary Paternity Acknowledgment Process).

(f) Harassment and abuse. A hospital shall adopt, implement,
and enforce a written policy for identifying and addressing instances
of alleged verbal or physical abuse or harassment of hospital employ-
ees or contracted personnel by other hospital employees or contracted
personnel or by a health care provider who has clinical privileges at the
hospital.

(g) Information for parents of newborn children. A hospital
that provides prenatal care to a pregnant woman during gestation or at
delivery of an infant, shall adopt, implement, and enforce written poli-
cies to ensure compliance with HSC [; Chapter 161; Subechapter T
§161.501 [(relating to Parenting and Pestpartum Counseling Informa-
tien)].

(1) The policy shall require that the woman and the father
of the infant, if possible, or another adult caregiver for the infant, be
provided with a resource pamphlet which includes:

(A) alist of the names, addresses, and phone numbers
of [information en] professional organizations providing counseling
and assistance relating to postpartum depression and other emotional
trauma associated with pregnancy and parenting;

(B) information regarding the prevention of shaken
baby syndrome, as specified under HSC §161.507(a)(1)(B)(i) - (iv) [5
$16750Ha)HB)) - (iv)];

(C) a list of diseases for which a child is required by
state law to be immunized and the appropriate schedule for the admin-
istration of those immunizations; [and)]

(D) the appropriate schedule for follow-up procedure
for newborn screening; [-]

(E) information regarding sudden infant death syn-
drome, including current recommendations for infant sleeping
conditions to lower the risk of sudden infant death syndrome;
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(F) educational information in both English and Span-

ish on:

(i) pertussis disease and the availability of a vaccine
to protect against pertussis, including information on the Centers for
Disease Control and Prevention recommendation that parents receive
Tdap during the postpartum period to protect newborns from the trans-
mission of pertussis; and

(ii) _the incidence of cytomegalovirus, birth defects
caused by congenital cytomegalovirus, and available resources for the
family of an infant born with congenital cytomegalovirus; and

(G) the danger of heatstroke for a child left unattended
in a motor vehicle.

(2) Ifthe woman is a recipient of medical assistance under
Texas Human Resources Code Chapter 32, the policy must require the
hospital to provide the woman and the father of the infant, if possible, or
another adult caregiver with a resource guide that includes information
in both English and Spanish relating to the development, health, and
safety of a child from birth until age five, including information relating
to:

(A) selecting and interacting with a primary health care
practitioner and establishing a "medical home" for the child;

(B) dental care;
(C) effective parenting;

(D) child safety;

(E) the importance of reading to a child,

(F) expected developmental milestones;

(G) health care resources available in the state;

(H) selecting appropriate child care; and

(I) other resources available in the state;

(3) [)] The policy shall include a requirement that it be
documented in the woman's record that the information was provided,
and that the documentation be maintained for at least five years.

(h) Abortion. A hospital that performs abortions shall adopt,
implement, and enforce policies to:

(1) ensure compliance with HSC[;] Chapter 171;

(2) ensure compliance with Texas Occupations Codel;]

§164.052(a)(19) [(relating to Parental Consent for Abortion)].

(i) Influenza and pneumococcal vaccine for elderly persons.
The hospital shall adopt, implement, and enforce a policy for providing
influenza and pneumococcal vaccines for elderly persons. The policy
shall:

(1) establish that an elderly person, defined as 65 years of
age older, who is admitted to the hospital for a period of 24 hours or
more, is informed of the availability of the influenza and pneumococcal
vaccines, and, if they request the vaccine, is assessed to determine if
receipt of the vaccine is in their best interest; and [-]

(2) include provisions that if the vaccines requested by the
elderly person under paragraph (1) of this subsection are [H] deter-
mined appropriate by the physician or other qualified medical person-
nel, the elderly person shall receive the vaccines prior to discharge from
the hospital;

(3) [€)] include provisions that the influenza vaccine shall
be made available in October and November, and if available, Decem-

ber, and pneumococcal vaccine shall be made available throughout the
year;

(4) [€3)] require that the person administering the vaccine
ask the elderly patient if they are currently vaccinated against influenza
or pneumococcal disease, assess potential contraindications, and then,
if appropriate, administer the vaccine under approved hospital proto-
cols; and

(5) [€4)] address required documentation of the vaccination
in the patient medical record.

(6) [(5)] HHSC [The department] may waive requirements
related to the administration of the vaccines based on established short-
ages of the vaccines.

() Human trafficking signage required [Trafficking Signage
Required]. A licensed hospital shall comply with human trafficking
signage requirements in accordance with HSC [Texas Health and
Safety ] §241.011 [(relating to Human Trafficking Signs Re-
quired)].

(k) Prohibited discharge of patients to certain group-centered
facilities. A hospital shall comply with HSC §256.003.

(1) Except as provided by paragraph (2) of this subsection,
a hospital may discharge or release a patient to a group home, board-
ing home facility, or similar group-centered facility only if the person
operating the group-centered facility holds a license or permit issued
in accordance with applicable state law.

(2) A hospital may discharge or release a patient to a group
home, boarding home facility, or similar group-centered facility oper-
ated by a person who does not hold a license or permit issued in accor-
dance with applicable state law only if:

(A) there is no group-centered facility operated in the
county where the patient is discharged that is operated by a person hold-
ing the applicable license or permit; or

(B) the patient voluntarily chooses to reside in the
group-centered facility operated by an unlicensed or unpermitted

person.

(1) Basic sexual assault forensic evidence collection training.
A hospital shall develop, implement, and enforce policies and proce-
dures to ensure a person who performs a forensic medical examina-
tion on a survivor of sexual assault completes the required forensic
evidence collection training or equivalent education required by HSC

§323.0045.

(m) Basic sexual assault response policy and training. A hos-
pital shall develop, implement, and enforce policies and procedures to
provide basic sexual assault response training that meets the require-
ments under HSC §323.0046 to facility employees who provide patient
admission functions, patient-related administrative support functions,
or direct patient care.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402979

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591
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CHAPTER 140. HEALTH PROFESSIONS
REGULATION

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes the repeal of §140.433,
concerning Licensing, Certification, or Registration of Military
Service Members, Military Veterans, and Military Spouses, and
new §140.433, concerning Licensing, Certification, or Registra-
tion of Military Service Members, Military Spouses, and Military
Veterans.

BACKGROUND AND PURPOSE

The proposal is necessary to comply with and implement Senate
Bill (S.B.) 422, 88th Legislature, Regular Session, 2023. S.B.
422, in part, amended Texas Occupations Code (TOC) Chap-
ter 55 to update requirements for a state agency's recognition
of a military service member's and military spouse's out-of-state
professional license, which includes a licensed chemical depen-
dency counselor (LCDC) license.

The proposal increases consistency between the proposed rule,
the HHSC rules at 1 Texas Administrative Code (TAC) §351.3
and §351.6, and the statutory requirements regarding the licens-
ing process for military service members, military spouses, and
military veterans. The proposal also retains and updates certain
language currently found in 25 TAC §140.433.

SECTION-BY-SECTION SUMMARY

Proposed repeal of §140.433 removes the current rule language
because the new proposed §140.433 reorganizes language and
updates every subsection in the current rule.

Proposed new §140.433 outlines definitions used in the rule;
sets forth out-of-state and alternative licensing requirements for
military service members, military spouses, and military veter-
ans; references HHSC rules at 1 TAC §351.3 and §351.6, which
updates the timeframe requirement for HHSC to process an ap-
plication for alternative licensing; and retains and updates cer-
tain language currently found in 25 TAC §140.433.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;

(6) the proposed rule will expand existing regulations;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the rule does not impose any additional
costs or requirements for LCDC applicants or licensees.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from increased con-
sistency between the LCDC rule, HHSC rules at 1 TAC §351.3
and §351.6, and statutory requirements regarding the licensing
process for military service members, military spouses, and mil-
itary veterans.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule does not impose any additional cost to LCDC applicants.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to owner's property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 24R062"
in the subject line.

SUBCHAPTER I. LICENSED CHEMICAL
DEPENDENCY COUNSELORS

25 TAC §140.433

STATUTORY AUTHORITY
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The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, and Texas Occupations
Code Chapter 504, which authorizes the Executive Commis-
sioner to adopt rules governing the performance, conduct, and
ethics for persons licensed as LCDCs.

§140.433.  Licensing, Certification, or Registration of Military Ser-
vice Members, Military Veterans, and Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402974

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591

¢ ¢ ¢

SUBCHAPTER I. LICENSED CHEMICAL
DEPENDENCY COUNSELORS

25 TAC §140.433

STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Occupations Code Chapter 504, which authorizes the Execu-
tive Commissioner to adopt rules governing the performance,
conduct, and ethics for persons licensed as LCDCs.

The new section implements Texas Government Code
§531.0055, Texas Occupations Code Chapter 55, and Texas
Occupations Code Chapter 504.

§140.433.  Licensing, Certification, or Registration of Military Ser-
vice Members, Military Spouses, and Military Veterans.

(a) This section sets out licensing procedures applicable to
military service members, military spouses, and military veterans,
pursuant to Texas Occupations Code Chapter 55 and does not modify
or alter rights that may be provided under federal law. For purposes
of this section:

(1) "Active duty" means current full-time military service
in the armed forces of the United States or active duty military service
as a member of the Texas military forces, as defined by Texas Govern-
ment Code §437.001, or similar military service of another state.

(2) "Alternative licensing" means the process under the
Texas Health and Human Services Commission (HHSC) rule at 1
Texas Administrative Code (TAC) §351.6 (relating to Alternative Li-
censing for Military Service Members, Military Spouses, and Military
Veterans) by which HHSC may issue a license to a military service
member, military spouse, or military veteran who is currently licensed
in good standing with another jurisdiction or has held the same license
in Texas within the preceding five years.

(3) "Armed forces of the United States" means the Army,
Navy, Air Force, Space Force, Coast Guard, or Marine Corps of the

United States or a reserve unit of one of those branches of the armed
forces.

(4) "License" means a license, certificate, registration, per-
mit, or other form of authorization required by law or an HHSC rule to
practice as a licensed chemical dependency counselor (LCDC), certi-
fied clinical supervisor, or counselor intern (CI).

5) "Military service member" means a person who is on
ry p
active duty.

(6) "Military spouse" means a person who is married to a
military service member.

(7) "Military veteran" means a person who has served on
active duty and who was discharged or released from active duty.

(8) "Verification letter" means a verification letter issued in
accordance with 1 TAC §351.3 (relating to Recognition of Out-of-State
License of Military Service Members and Military Spouses).

(b) A military service member, military spouse, or military
veteran may apply for alternative licensing in accordance with 1 TAC
§351.6 if the applicant:

(1) has an active license issued by another jurisdiction with
licensing requirements substantially equivalent to the requirements for
a license under this subchapter and seeks a license as an LCDC or to
register as a CI in Texas; or

(2) held the same license in Texas within the five years pre-
ceding the application date.

(¢) A military service member, military spouse, or military
veteran who does not comply with or qualify for alternative licensing
or practicing under another jurisdiction's license must seek a license
under the standard processes of this subchapter.

(d) A military service member or military spouse currently
licensed by another jurisdiction with licensing requirements substan-
tially equivalent to the requirements for a license under this subchap-
ter, may work in Texas under that jurisdiction's license if the applicant
complies with the requirements of 1 TAC §351.3 (relating to Recogni-
tion of Out-of-State License of Military Service Members and Military
Spouses), including obtaining a verification letter.

(e) For license renewal under this subchapter, HHSC will ex-
empt an individual currently licensed under this subchapter from any
increased fee or other penalty for failing to renew the license in a timely
manner because the individual was serving as a military service mem-
ber. The individual must establish the reason for timely renewal failure
to HHSC's satisfaction.

(f) A military service member who holds a license under this
subchapter is entitled to two years of additional time beyond the expi-
ration date of the license to complete:

(1) any continuing education requirements; and

(2) any other requirement related to the renewal of the mil-
itary service member's license.

(g) When a verified military service member or military vet-
eran submits an application for a license under this subchapter, the ap-
plicant will receive credit towards any licensing or internship require-
ments, except an examination requirement, for verified military ser-
vice, training, or education that HHSC determines relevant, as appli-
cable, to the occupation or licensing requirements, unless the applicant
holds a restricted license issued by another jurisdiction or has a crimi-
nal history for which adverse licensure action is authorized by law.

PROPOSED RULES
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(h) HHSC's authority to require an applicant to undergo a
criminal history background check, and the timeframes associated
with that process, are not affected by the provisions of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402975

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591

¢ ¢ ¢

CHAPTER 229. FOOD AND DRUG
SUBCHAPTER HH. LABELING OF
ANALOGUE PRODUCTS

25 TAC §§229.901 - 229.903

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department of
State Health Services (DSHS), proposes new Subchapter HH,
§8§229.901 - 229.903, concerning Labeling of Analogue Prod-
ucts.

BACKGROUND AND PURPOSE

The proposal is necessary to comply with Senate Bill (S.B.) 664,
88th Legislature, Regular Session, 2023, which adds Texas
Health and Safety Code §431.0805. S.B. 664 defines "analogue
product,” "cell-cultured product," "close proximity," "egg," "egg
product," "fish," "meat," "meat food product," "poultry," and
"poultry product.”

S.B. 664 also includes labeling requirements for an analogue
meat product, a meat food product, poultry, a poultry product, an
egg product, or fish.

SECTION-BY-SECTION SUMMARY
Proposed new §229.901 outlines the purpose of the subchapter.

Proposed new §229.902 adds definitions to clarify the terms
product name and statement of identity, and adds definitions for
different classifications of food products.

Proposed new §229.903 includes labeling requirements for ana-
logue, meatless, plant-based, made from plants, or a similar
qualifying term describing the contents of the product.

FISCAL NOTE

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined that for each year of the first five years that the new rules
will be in effect, enforcing or administering the rules do not have
foreseeable implications relating to costs or revenues of state or
local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the new
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to DSHS;
(5) the proposed rules will create new regulations;

(6) the proposed rules will not expand, limit, or repeal existing
regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Christy Havel Burton has also determined that there will be
no adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. There is no adverse small
business, micro-business, or rural community impact related to
the new rules as the rules are specific to labeling of analogue
products.

LOCAL EMPLOYMENT IMPACT
The proposed new rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the new rules are necessary to protect the health,
safety, and welfare of Texas residents, and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Timothy Stevenson, DVM, Ph.D., Associate Commissioner,
Consumer Protection Division has determined that for each
year of the first five years the new rules are in effect, the public
benefit will be clarity on labeling requirements for analogue
products. Consumers will be clearly informed of the contents of
the food products.

Christy Havel Burton has also determined that for the first five
years the new rules are in effect, DSHS is unable to estimate the
potential economic costs to persons who are required to comply
with the proposed rules because all food products must be la-
beled regardless of the product type.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Food &
Drug Section, Consumer Protection Division, DSHS, P.O. Box
149347, Mail Code 1987, Austin, Texas 78714-9347, or street
address 1100 West 49th Street, Austin, Texas 78756; or by email
to foods.regulatory@dshs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
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last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R080" in the subject
line.

STATUTORY AUTHORITY

The new sections are authorized by Texas Health and Safety
Code Chapter 431, which directs the Executive Commissioner
of HHSC to adopt rules to implement legislation; and Texas
Government Code §531.0055 and Texas Health and Safety
Code §1001.075, which authorize the Executive Commissioner
of HHSC to adopt rules necessary for the operation and pro-
vision of health and human services by DSHS and for the
administration of Texas Health and Safety Code Chapter 1001.

The new sections implement Texas Government Code Chapter
531 and Texas Health and Safety Code Chapters 431 and 1001.

$229.901. Purpose and Scope.

The purpose of this subchapter is to implement Texas Health and Safety
Code Chapter 431, which requires the Department of State Health Ser-
vices to adopt rules related to analogue food products. This subchapter

(8) Meat food product--Has the meaning assigned by Sec-
tion 1(j), Federal Meat Inspection Act (21 USC §601(j)). The term
does not include an analogue product or a cell-cultured product.

(9) Poultry--Has the meaning assigned by Section 4(e),
Poultry Products Inspection Act (21 USC §453(e)). The term does not
include an analogue product or a cell-cultured product.

(10)  Poultry product--Has the meaning assigned by Section
4(f), Poultry Products Inspection Act (21 USC §453(f)). The term does
not include an analogue product or a cell-cultured product.

(11) Product name--For purposes of this subchapter, prod-
uct name is the trade name or brand name of their product, which must
be clarified by a statement of identity.

(12) Statement of identity--Means:

(A) the name specified in or required by any applicable
federal law or regulation; or,

(B) the common or usual name of the food; or,

(C) an appropriately descriptive term, or when the na-
ture of the food is obvious, a fanciful name commonly used by the
public for such food.

§229.903.  Labeling.

addresses analogue food products only.

§229.902.  Definitions.
The following words and terms, when used in this subchapter, have

One of the following statements must be shown prominently on the
product label in close proximity to and in type size equal to or greater
than the product name or statement of identity:

the following meanings, unless the context clearly indicates otherwise.
Terms defined and interpreted in the Texas Food, Drug, and Cosmetic
Act, Texas Health and Safety Code Chapter 431, when used in this
subchapter also apply.

(1) Analogue product--A food product made to resemble
the texture, flavor, appearance, or other aesthetic qualities or chemical
characteristics of any specific type of egg, egg product, fish, meat, meat
food product, poultry, or poultry product. Such products are made by

(1) analogue;

(2) meatless;
3 lant-based;

(4) made from plants; or

(5) a similar qualifying term or disclaimer intended to
clearly communicate to a consumer the contents of the product.

combining processed plant products, insects, or fungus with food ad-
ditives.

(2) Cell-cultured product--A food product made by har-
vesting animal cells and artificially replicating those cells in a growth
medium in a laboratory to produce tissue.

(3) Close proximity--Means:

(A) immediately before or after the product name or
statement of identity; or,

(B) in the line of the label immediately before or after
the line containing the product name or statement of identity; or,

(C) within the same phrase or sentence containing the
product name or statement of identity.

(4) Egg--Has the meaning assigned by Section 4(g), Egg
Products Inspection Act (21 United States Code (USC) §1033(g)). The
term does not include an analogue product or a cell-cultured product.

(5) Egg product--Has the meaning assigned by Section
4(f), Egg Products Inspection Act (21 USC §1033(f)). The term does
not include an analogue product or a cell-cultured product.

(6) Fish--Has the meaning assigned by Section 403 of the
Federal Food, Drug and Cosmetic Act (21 USC §343(q)(4)(E)). The
term does not include an analogue product or a cell-cultured product.

(7) Meat--Has the meaning assigned by 9 Code of Federal
Regulations (CFR) §301.2. The term does not include an analogue
product or a cell-cultured product.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 2, 2024.

TRD-202402923

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-6670
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CHAPTER 289. RADIATION CONTROL
SUBCHAPTER F. LICENSE REGULATIONS

25 TAC §289.252

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes an amendment to
§289.252, concerning Licensing of Radioactive Material.

BACKGROUND AND PURPOSE

The proposed amendment is necessary for Texas (an Agree-
ment State) to comply with United States Nuclear Regulatory
Commission (NRC) requirements, as identified in the Review

PROPOSED RULES
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Summary Sheets for Regulation Amendments (RATS Identifica-
tion). The amendment updates NRC information, including the
sum of ratios equation, used for determining whether aggregate
quantities of radionuclides exceed the category 1 or category 2
radioactive material thresholds. An additional RATS Identifica-
tion prescribes an update to the 21 Code of Federal Regulations
(CFR) reference used when evaluating applications for specific
licenses to manufacture, prepare, or transfer for commercial dis-
tribution, radioactive drugs containing radioactive material.

The proposed amendment clarifies Radiation Safety Officer
training requirements; updates licensee responsibility for provid-
ing documentation to support nuclear pharmacist designation;
specifies cut-off dates for nuclear pharmacy practice experience
as they relate to authority to designate nuclear pharmacists;
corrects the reference for reporting and notifying DSHS when
radiopharmaceutical generator eluates exceed permissible con-
centrations; and simplifies the "Form of records" requirements
for category 1 and category 2 protection standards by removing
references to obsolete storage media. The amendment ensures
compatibility with NRC requirements not specifically mentioned
in the RATS Identification.

The proposed amendment updates, corrects, improves, and
clarifies the rule language and incorporates plain language
where appropriate while ensuring compatibility with NRC regu-
lation.

SECTION-BY-SECTION SUMMARY

Proposed amendment to §289.252(f)(7)(A) and
§289.252(f)(7)(B) adds "or" to the end of the qualification
description to clarify that these are alternate pathways and
ensures compliance with equivalent NRC regulation.

Proposed amendment to §289.252(1)(4), §289.252(1)(4)(C), and
§289.252(1)(7)(A)(i)(I) clarifies to whom the listed documents
must be furnished, adds "if applicable" to provide regulatory
relief when the General License Acknowledgement does not
apply, and clarifies the timeline for filing the report of all com-
mercial distributions of devices.

Proposed amendment to §289.252(r)(1)(A)(i) updates the refer-
ence to "21 CFR §207.17(a)" for applicants registered with the
United States Food and Drug Administration (FDA). This update
is required by RATS Identification 2023-1.

Proposed amendment to §289.252(r)(3)(E) adds "NRC master
materials licensee permit" to the list of documents provided by
licensees to DSHS for consideration when designating nuclear
pharmacists. This addition complies with the equivalent NRC
regulation (10 CFR Part 32.72). Subsequent clauses are renum-
bered.

Proposed amendment to  §289.252(r)(3)(D)(ii) and
§289.252(r)(3)(E)(v) specifies cut-off dates for nuclear phar-
macy practice as they relate to nuclear pharmacist designation
and documentation requirements. This change complies with
equivalent NRC regulation (10 CFR Part 32.72).

Proposed amendment to §289.252(x)(10)(B) updates the
reference to reporting and notification requirements of
"§289.256(www)" for generator eluates exceeding permissible
concentrations.

Proposed amendment to §289.252(cc)(6) changes the para-
graph to "Requirements for a specific license to initially
transfer source material to persons generally licensed under

§289.251(f)(3) of this subchapter" as is consistent with other
subsections listing requirements for specific licenses.

Proposed amendment to §289.252(dd)(1) and
§289.252(dd)(2)(C) adds a reference to "court" orders to reflect
that only a court can issue a civil penalty under Texas Health
& Safety Code Chapter 401; the issuance of civil penalties
is considered in matters of modification, suspension, and
revocation of licenses.

Proposed amendment to §289.252(gg)(8) deletes the paragraph
and removes the obsolete reference to licensees applying for
license renewal before January 1, 1995.

Proposed amendment to §289.252(ii)(24) simplifies the "Form of
records" requirements for category 1 and category 2 protection
standards by removing references to obsolete storage media.

Proposed amendment to §289.252(jj)(9) updates the sum of ra-
tios equation in 25 TAC §289.252(jj)(9) - Figure, which is used for
determining whether aggregate quantities of radionuclides ex-
ceed the category 1 or category 2 radioactive material thresh-
olds. This update is required by RATS Identification 2021-2.

FISCAL NOTE

Christy Havel Burton, Chief Financial Officer, has determined for
each year of the first five years the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined during the first five years the rule will be
in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of DSHS employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to DSHS;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will not expand existing regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Christy Havel Burton, Chief Financial Officer, has also de-
termined there will be no adverse economic impact on small
businesses, micro-businesses, or rural communities required
to comply with the rule as proposed. Small businesses, mi-
cro-businesses, and rural communities should not need to make
changes to their business practices to comply with the rule when
license conditions are applicable.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect the local economy.
COSTS TO REGULATED PERSONS
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Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas.

PUBLIC BENEFITS AND COSTS

Dr. Timothy Stevenson, Associate Commissioner, Consumer
Protection Division, has determined for each year of the first five
years the rule is in effect, the public will benefit from adopting
the rule. The public benefit anticipated as the result of enforc-
ing or administering the rule is to ensure continued enhanced
protection of the public, patients, workers, and the environment
from unnecessary exposure to ionizing radiation. This is accom-
plished when rules are understandable, effective, specific, and
harmonious with NRC rules.

Christy Havel Burton, Chief Financial Officer, has also deter-
mined for the first five years the rule is in effect, there are no
anticipated economic costs to persons required to comply with
the proposed rule because those persons are already required
to follow NRC regulations.

TAKINGS IMPACT ASSESSMENT

DSHS has determined the proposal does not restrict or limit an
owner's right to their property that would otherwise exist in the
absence of government action and, therefore, does not consti-
tute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Ra-
diation Section, Consumer Protection Division, DSHS, Mail
Code 1986, P.O. Box 149347, Austin, Texas 78714-9347, or
street address 1100 West 49th Street, Austin, Texas 78756;
by fax to (512) 483-3430 or by email to CPDRuleCom-
ments@dshs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) faxed or emailed
before midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight or hand-deliv-
ered on the following business day to be accepted. When faxing
or emailing comments, please indicate "Comments on Proposed
Rule 23R048" in the subject line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Health and Safety
Code Chapter 401 (the Texas Radiation Control Act), which
provides for DSHS radiation control rules and regulatory pro-
gram to be compatible with federal standards and regulation;
§401.051, which provides the required authority to adopt rules
and guidelines relating to the control of sources of radiation;
§401.052, which provides authority for rules providing for
transportation and routing of radioactive material and waste
in Texas; §401.103, which provides authority for licensing and
registration for transportation of sources of radiation; §401.104
which provides for rulemaking authority for general or specific
licensing of radioactive material and devices or equipment using
radioactive material; §401.224, which provides rulemaking
authority relating to the packaging of radioactive waste; Chapter
401, Subchapter J, which authorizes enforcement of the Act;
and Texas Government Code §531.0055 and Texas Health and

Safety Code §1001.075, which authorize the Executive Com-
missioner of HHSC to adopt rules and policies for the operation
and provision of health and human services by DSHS and for
the administration of Texas Health and Safety Code Chapter
1001.

The amendment also implements Texas Health and Safety Code
Chapters 401 and 1001 and Texas Government Code Chapter
531.

$289.252.  Licensing of Radioactive Material.
(a) Purpose. The intent of this section is as follows.

(1) This section provides for the specific licensing of ra-
dioactive material.

(2) Unless otherwise exempted, no person may [shal]
manufacture, produce, receive, possess, use, transfer, own, or acquire
radioactive material except as authorized by [the foHowing]:

(A) aspecific license issued under [in aceordanee with]
this section and any of the following sections:

(i) §289.253 of this subchapter [title] (relating to Ra-
diation Safety Requirements for Well Logging Service Operations and
Tracer Studies);

(i)  §289.255 of this subchapter [title] (relating to
Radiation Safety Requirements and Licensing and Registration Proce-
dures for Industrial Radiography);

(iii)  §289.256 of this subchapter [title
Medical and Veterinary Use of Radioactive Material);

] (relating to

(iv)  §289.258 of this subchapter [title] (relating to
Licensing and Radiation Safety Requirements for Irradiators); or

(v) §289.259 of this subchapter [title] (relating to Li-
censing of Naturally Occurring Radioactive Material (NORM)); or

(B) a general license or general license acknowledg-
ment issued under [in aceordanee with] §289.251 of this subchapter
[title] (relating to Exemptions, General Licenses, and General License
Acknowledgements).

(3) A person who manufactures, produces, receives, pos-
sesses, uses, transfers, owns, or acquires radioactive materials before
receiving a license is subject to the requirements of this chapter.

(b) Scope. In addition to the requirements of this section, the
following [additienal] requirements are applicable.

(1) All licensees, unless otherwise specified, are subject to
the requirements in [the folowing seetions]:

(A) §289.201 of this chapter [title
Provisions for Radioactive Material);

(B) §289.202 of this chapter [title] (relating to Stan-
dards for Protection Against Radiation from Radioactive Materials);

(C) §289.203 of this chapter [title] (relating to Notices,
Instructions, and Reports to Workers; Inspections);

(D) §289.204 of this chapter [title] (relating to Fees for
Certificates of Registration, Radioactive Material Licenses, Emergency
Planning and Implementation, and Other Regulatory Services);

(E) §289.205 of this chapter [title] (relating to Hearing
and Enforcement Procedures); and

(F) §289.257 of this subchapter [title
aging and Transportation of Radioactive Material).

] (relating to General

] (relating to Pack-
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(2) Licensees engaged in well logging service operations
and tracer studies are subject to the requirements of §289.253 of this
subchapter [title].

(3) Licensees engaged in industrial radiographic opera-
tions are subject to the requirements of §289.255 of this subchapter
[title].

(4) Licensees using radioactive material for medical or
veterinary use are subject to the requirements of §289.256 of this

subchapter [title].

(5) Licensees using sealed sources in irradiators are subject
to the requirements of §289.258 of this subchapter [title].

(6) Licensees possessing or using naturally occurring ra-
dioactive material are subject to the requirements of §289.259 of this

subchapter [title].
(c) Types of licenses. There are two types of licenses

[Eieenses] for radioactive materials [are of two types]: general and
specific.

(1) General licenses provided in §289.251 and §289.259 of
this subchapter [title] are effective without the filing of applications
with the department or the issuance of licensing documents [te the par-
tienlar persens], although [the] filing [ef] an application for acknowl-
edgement with the department may be required for a particular general
license. The general licensee is subject to any other applicable portions
of this chapter and any conditions or limitations of the general license.

(2) Specific licenses require the submission of an applica-
tion to the department and the issuance of a licensing document by the
department. The licensee is subject to all applicable portions of this
chapter as well as any conditions or limitations specified in the licens-
ing document.

(d) Filing application for specific licenses. The department
may request additional mformatlon[ ;] at any time [after the filing of
the original application; require further statements in order to enable
the department] to determine if [whether] the application should be
granted or denied or if an existing license should be modified or re-
voked [er the license should be issued].

(1) Applications for specific licenses must [shall] be filed
in a manner prescribed by the department.

(2) Each application must [shall] be signed by the chief ex-
ecutive officer or other individual delegated the authority to manage,
direct, or administer the licensee's activities.

(3) Anapplication for a license may include a request for a
license authorizing one or more activities. The department may require
the issuance of separate specific licenses for those activities.

(4) An application for a license may include a request for
more than one use location [efuse] on the license. The department may
require the issuance of a separate license for additional locations [that
are] more than 30 miles from the main site specified on a license.

(5) Each application for a specific license, other than a li-
cense exempted from §289.204 of this chapter [title], must [shall] be
accompanied by the fee prescribed in §289.204 of this chapter [title].

(6) Each application must [shall] be accompanied by a
completed RC Form 252-1 (Business Information Form).

(7) Each applicant must [shall] demonstrate to the de-
partment [that] the applicant is financially qualified to conduct the
activity requested for licensure, including any required decontam-
ination, decommissioning, reclamation, and disposal before the
department issues a license. Each licensee must [shall] demonstrate

to the department [that] it remains financially qualified to conduct the
licensed activity before a license is renewed. Methods for demon-
strating financial qualifications are specified in subsection (jj)(8) of
this section. Demonstrating [The requirement for demonstration of|
financial qualifications [qualification] is separate from the requirement
as specified in subsection (gg) of this section for certain applicants or
licensees to provide financial assurance.

(8) If facility drawings submitted in conjunction with the
license application [for a license] are prepared by a professional engi-
neer or engineering firm, those drawings must [shalt] be final and must
[shall] be signed, sealed, and dated as specified in [aceordance with] the
requirements of the Texas Board of Professional Engineers and Land
Surveyors 22 Texas Administrative Code (TAC) Chapter 137 (relat-
ing to Compliance and Professionalism for Engineers) [Fitle 22; Part
6; Texas Administrative Code (TAC); Chapter 137].

(9) Applications for licenses must [shall] be processed
according to [in accordanee with] the following time periods.

(A) The first period is the time from receipt of an appli-
cation by the department to the date of issuance or denial of the license
or a written notice outlining why the application is incomplete or un-
acceptable. This time period is 60 days.

(B) The second period is the time from receipt of the
last item necessary to complete the application to the date of issuance
or denial of the license. This time period is 30 days.

(C) These time periods are exclusive of any time period
incident to hearings and post-hearing activities required by the Texas
Government Code, Chapter 2001.

(10) Except as provided in this paragraph, an application
for a specific license to use radioactive material in the form of a sealed
source or in a device containing [that eentains] the sealed source must
[shaH]:

(A) identify the source or device by manufacturer and
model number as registered under [ aceordanee with] subsection (v)
of this section or with equivalent regulations of the United States Nu-
clear Regulatory Commission (NRC) or any agreement state, or for a
source or a device containing radium-226 or accelerator-produced ra-
dioactive material registered under [in aceordanee with] subsection (v)
of this section; or

(B) contain the information as specified in subsection
(v)(3) - (4) of this section.

(11)  For sources or devices manufactured before October
23, 2012, that are not registered under [in aceordanee with] subsection
(v) of this section or with equivalent regulations of the NRC or any
agreement state, and for which the applicant is unable to provide all
categories of information as specified in subsection (v)(3) - (4) of this
section, the application must [shall] include:

(A) all available information identified in subsection
(v)(3) - (4) of this section concerning the source, and, if applicable,
the device; and

(B) sufficient additional information to demonstrate
[that] there is reasonable assurance [that] the radiation safety proper-
ties of the source or device are adequate to protect health and minimize
danger to life and property. Such information must [shall] include:

(i) adescription of the source or device;
(ii) a description of radiation safety features;

(iii)  the intended use and associated operating expe-
rience; and
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(iv)  the results of a recent leak test.

(12) For sealed sources and devices allowed to be dis-
tributed without registration of safety information as specified in
[aceordance with] subsection (v)(8)(A) of this section, the applicant
must [shall] supply [enly] the manufacturer, model number, [and)]
radionuclide, and quantity.

(13) If it is not feasible to identify each sealed source and
device individually, the applicant must [shall] propose constraints on
the number and type of sealed sources and devices to be used and the
conditions under which they will be used, instead [in lieu] of identify-
ing each sealed source and device.

(14) Notwithstanding the provisions of §289.204(d)(1) of
this chapter [title], reimbursement of application fees may be granted
in the following manner.

(A) If [In the event] the application is not processed
within [is] the time periods [as] stated in paragraph (9) of this sub-
section, the applicant may [has the right te] request a [of the direetor of
the Radiation Centrel Pregram] full reimbursement of all application
fees paid in that [partiealar] application process from the director of
the Radiation Control Program. If the director does not agree that the
established periods have been violated or finds that good cause existed
for exceeding the established periods, the request will be denied.

(B) Good cause for exceeding the period established is
considered to exist if:

(i) the number of applications for licenses to be pro-
cessed exceeds by 15 percent or more the number processed in the same
calendar quarter the preceding year;

(ii) another public or private entity utilized in the ap-
plication process caused the delay; or

(iii)  other conditions existed giving good cause for
exceeding the established periods.

(C) If the request for full reimbursement authorized by
subparagraph (A) of this paragraph is denied, the applicant may then
request a hearing by appeal to the Commissioner of Health for a res-
olution of the dispute. The appeal will be processed according to 1
TAC [in aceordanee with Fitle 15 FAG;] Chapter 155 (relating to Rules
of Procedure), and the Formal Hearing Procedures, §§1.21, 1.23, 1.25,
and 1.27 of this title.

(15) Applications for licenses may be denied for [the fol-
lewing reasens]:
(A) any materially false statement in the application or

any statement of fact required under provisions of the Texas Radiation
Control Act (Act);

(B) conditions revealed by the application or statement
of fact or any report, record, or inspection, or other means warranting
[that weuld warrant the] department refusal [te refuse] to grant a license
on an application; or

(C) failure to clearly demonstrate how the requirements
in this chapter are [have been] addressed.

(16) Action on a specific license application is [will be]
considered abandoned if the applicant does not respond within 30 days
from the date of a request by the department for any information [by
the department]. Abandonment of these [sueh] actions does not pro-
vide an opportunity for a hearing, but[; heweves] the applicant retains
the right to resubmit the application as specified in [aceordanece with]
paragraphs (1) - (8) of this subsection.

(e) General requirements for the issuance of specific licenses.
A license application will be approved if the department determines
[that]:

(1) the applicant and all personnel who handle [will be han-
dling] the radioactive material are qualified by [reasen of] training and
experience to use the material [in guestion] for the purpose requested
under [in aceordanee with] this chapter in such a manner as to minimize
danger to occupational and public health and safety, life, property, and
the environment;

(2) the applicant's proposed equipment, facilities, and pro-
cedures are adequate to minimize danger to occupational and public
health and safety, life, property, and the environment;

(3) theissuance of the license will not be harmful [inimieal]
to the health and safety of the public;

(4) the applicant satisfies [satisfied] any applicable special
requirement in this section and other sections as specified in subsection
(a)(2)(A) of this section;

(5) theradiation safety information submitted for requested

sealed sources [seuree(s)] or devices [deviee(s)] containing radioactive
material complies [is in aceordanee] with subsection (v) of this section;

(6) qualifications of the designated radiation safety officer
(RSO) as specified in subsection (f) of this section are adequate for the
purpose requested in the application;

(7) the applicant submitted adequate operating, safety, and
emergency procedures;

(8) the applicant's permanent facility is located in Texas (if
the applicant's permanent facility is not located in Texas, reciprocal
recognition must [shall] be sought as required by subsection (ee) of
this section);

(9) the owner of the property is aware [that] radioactive
material is stored or used on the property. Iff; if] the proposed facility is
not owned by the applicant, the[- Fhe] applicant must [shall] provide a
written statement from the owner, or from the owner's agent, indicating
such. This paragraph does not apply to property owned or held by a
government entity or to property on which radioactive material is used
under an authorization for temporary job site use;

(10) there is no reason to deny the license as specified in

subsections (d)(13) [¢)ES5)] or (x)(9) of this section; and

(11) the applicant possesses [shall have] a current registra-
tion with the Texas Secretary of State (SOS) to conduct business in the
state[5] unless the applicant is exempt. All applicants using an assumed
name in their application must [shall] file an assumed name certificate
as required under [the] Texas Business and Commerce Code, Chapter
71.

(f) RSO.

(1) An RSO must [shall] be designated for every license
issued by the department. A single individual may be designated as
RSO for more than one license if authorized by the department.

(2) The RSO's documented qualifications must [shall] in-
clude, at [as] a minimum:

(A) possession of a high school diploma or a certificate
of high school equivalency based on the General Educational Devel-

opment (GED) [GED] test;

(B) completion of the training and testing requirements
as specified in this chapter for the activities for which the license ap-
plication is submitted; and
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(C) training and experience necessary to supervise the
radiation safety aspects of the licensed activity.

(3) Every licensee must [shall] establish in writing the au-
thority, duties, and responsibilities of the RSO and ensure [that] the
RSO is provided sufficient authority, organizational freedom, time, re-
sources, and management prerogative to perform the specific duties of
the RSO, including [which inclade the following]:

(A) establishing [te establish] and overseeing [eversee]
operating, safety, emergency, and as low as reasonably achievable
(ALARA) procedures, and reviewing [te review]| them at least annu-
ally to ensure [that] the procedures are current and conform with this
chapter;

(B) overseeing [to eversee] and approving [appreve] all
phases of the training program for operations and personnel so [that]

appropriate and effective radiation protection practices are taught;

(C) ensuring [te ensure that] required radiation sur-
veys and leak tests are performed and documented as specified in
[aceordanee with] this chapter, including any corrective measures
when levels of radiation exceed established limits;

(D) ensuring [te ensure that] individual monitoring de-
vices are used properly by occupationally exposed [eecupationally-ex-
pesed] personnel, [that] records are kept of the monitoring results, and
[that] timely notifications are made as specified in [accordance with]
§289.203 of this chapter [title];

(E) investigating [te investigate] and causing [eause] a
report to be submitted to the department for each known or suspected
case of radiation exposure to an individual or radiation level detected
over the [in exeess of] limits established by this chapter, determining
[aﬂdeaeh%heﬁeflessefseureeés}efﬂdww&tedetemﬂne] the cause
or causes [eause(s)], and taking [te take] steps to prevent [a] recurrence;

(F) investigating and causing a report to be submitted to
the department for each theft or loss of radiation sources, determining
the cause or causes, and taking steps to prevent recurrence;

(G) [ED)] investigating [te investigate] and causing
[eause] a report to be submitted to the department for each known or

suspected case of release of radioactive material to the environment
over the [in exeess of] limits established by this chapter;

(H) [€&)] having [te have] a thorough knowledge of
management policies and administrative procedures of the licensee;

() [@D] assuming [te assume] control and having
[have] the authority to institute corrective actions, including shutdown

of operations when necessary in emergency situations or unsafe
conditions;

(J) [D] ensuring [te ensure that] records are maintained
as required by this chapter;

(K) [)] ensuring [te ensure] the proper storing, label-
ing, transport, use, and disposal of sources of radiation[; sterage; and
transport containers|;

(L) [EK)] ensuring [te ensure that] inventories are per-
formed according to [in aceordanee with] the activities for which the
license application is submitted;

(M) [@5)] performing [te perferm] a physical inventory
of the radioactive sealed sources authorized for use on the license ev-
ery six [6] months. Written records of the inventory must be made,
maintained, and retained as specified in subsection (mm) of this sec-
tion. Inventory records must [and make; maintain; and retain records

the license every six meonths; to] include [the foHowing]:

(i) isotopes [isetope(s);
(ii) quantities [quantity(ies)];

(iii)  activities [activity(ies)];

(iv)  date inventory is performed;

(v) location;

(vi) unique identifying number or serial number; and
(vii) signature of person performing the inventory;

(N) [EMH] ensuring [te ensure that] personnel are com-
plying with this chapter, the conditions of the license, and the operating,
safety, and emergency procedures of the licensee;

(0) [N] serving [te serve] as the primary contact with
the department; and

(P) [€©)] having [te have] knowledge of and ensuring
[ensure] compliance with federal and state security measures for ra-

dioactive material.

(4) The RSO must [shall] ensure [that] the duties listed in
paragraph (3)(A) - (P)[€©)] of this subsection are performed.

(5) The RSO must [shall] be on site periodically,
appropriate to [commensurate with] the scope of licensed activities, to
satisfy the requirements of paragraphs (3) and (4) of this subsection.

(6) The RSO, ora Site RSO designated on the license, must
[shall] be capable of physically arriving at the licensee's authorized use
site or sites [sitefs)] within a reasonable time of being notified of an
emergency [sitaatien] or unsafe condition. A Site RSO must [shal]
meet the qualifications in paragraph (2) of this subsection.

(7) Requirements for an RSO [RSOs] for specific licenses
for broad scope authorization for research and development. In
addition to the requirements in paragraphs (1) and (3) - (6) of this
subsection, the RSO's qualifications for specific licenses for broad
scope authorization for research and development must [shall] include
[evidence of the following]:

(A) a bachelor's degree in health physics, radiological
health, phys1cal science, or a biological science with a phy51cal sci-
ence minor and four [4] years of applied health physics experience in

a program with radiation safety issues similar to those in the program
to be managed; or

(B) a master's degree in health physics or radiological
health and three [3] years of applied health physics experience in a
program with radiation safety issues similar to those in the program to
be managed; or

(C) two [2] years of applied health physics experience
in a program with radiation safety issues similar to those in the program
to be managed and one of the following:

(i) doctorate degree in health physics or radiological
health;

(i) comprehensive certification by the American
Board of Health Physics;

(iii)  certification by the American Board of Radiol-
ogy in Nuclear Medical Physics;

(iv) certification by the American Board of Science
in Nuclear Medicine in Radiation Protection; or

49 TexReg 5266 July 19, 2024 Texas Register



(v) certification by the American Board of Medical
Physics in Medical Health Physics; or

(D) equivalent qualifications as approved by the depart-
ment.

(8) The qualifications in paragraph (7)(A) - (D) do not ap-
ply to individuals who have been adequately trained and designated as
an RSO [RSOs] on licenses issued before October 1, 2000.

(g) Duties and responsibilities of the Radiation Safety Com-
mittee (RSC). The duties and responsibilities of the RSC include [the

following]:

(1) meeting as often as necessary to conduct business but
no less than three times a year;

(2) reviewing summaries of the following information pre-
sented by the RSO:

(A) over-exposures;

(B) significant incidents, including spills, contamina-
tion, or medical events; and

(C) items of non-compliance following an inspection;

(3) reviewing the program for maintaining doses ALARA,
and providing any necessary recommendations to ensure doses are
ALARA,;

(4) reviewing the overall compliance status for authorized
users;

(5) sharing responsibility with the RSO to conduct periodic
audits of the radiation safety program;

(6) reviewing the audit of the radiation safety program and
acting upon the findings;

(7) developing criteria to evaluate training and experience
of new authorized user applicants;

(8) evaluating and approving authorized user applicants
who request authorization to use radioactive material at the facility;

(9) evaluating new uses of radioactive material;

(10) reviewing and approving permitted program and pro-
cedural changes before implementation; and

(11) having knowledge of and ensuring compliance with
federal and state security measures for radioactive material.

(h) Specific licenses of broad scope.
(1) Types of specific licenses of broad scope.

(A) A "Type A specific license of broad scope" is a spe-
cific license authorizing receipt, acquisition, ownership, possession,
use, and transfer of any chemical or physical form of the radioactive
material specified in the license, but not exceeding quantities specified
in the license. The quantities specified are usually in the multicurie
range.

(B) A "Type B specific license of broad scope" is a spe-
cific license authorizing receipt, acquisition, ownership, possession,
use, and transfer of any chemical or physical form of radioactive mate-
rial as specified in subsection (jj)(10) of this section. [The pessession
limit for a Type B specific license of broad scope, if only one radionu-
elide in subseetion GHO) of this seetion- If two or meore radionuelides
possessed to the applicable quantity specified in subseetion GH(0) of

elides possessed under the license shall not exceed unity:|

(i) The possession limit for a Type B specific license
of broad scope, if only one radionuclide is possessed under such a
license, is the quantity specified for that radionuclide in subsection
(j))(10) of this section.

(ii) Iftwo or more radionuclides are possessed under
such a license, the possession limit for each is determined as follows:

(I) For each radionuclide, determine the ratio of
the quantity possessed to the applicable quantity as specified in subsec-
tion (jj)(10) of this section for that radionuclide.

(IlI) The sum of the ratios for all radionuclides
possessed under the license must not exceed unity.

(C) A '"Type C specific license of broad scope" is a spe-
cific license authorizing receipt, acquisition, ownership, possession,
use, and transfer of any chemical or physical form of radioactive ma-
terial specified in subsection (jj)(10) of this section. [The pessession
limit for a Type € speeific license of broad seepe; if only one radionu-
elide in subseetion GHHO) of this seetion- If two or more radionuelides
pessessed to the applicable quantity specified in subsection GH(0) of
elides possessed under the license shall not exceed unity:|

(i) The possession limit for a Type C specific license
of broad scope, if only one radionuclide is possessed under such a
license, is the quantity specified for that radionuclide in subsection
(4)(10) of this section.

(i) Iftwo or more radionuclides are possessed under
such a license, the possession limit is determined for each as follows:

(I) _For each radionuclide, determine the ratio of
the quantity possessed to the applicable quantity as specified in subsec-
tion (jj)(10) of this section for that radionuclide.

(II) The sum of the ratios for all radionuclides
possessed under the license must not exceed unity.

(2) An application for a Type A specific license of broad
scope will be approved if:

(A) the applicant satisfies the general requirements as
specified in subsection (e) of this section;

(B) the applicant has engaged in a reasonable number
of activities involving the use of radioactive material; and

(C) the applicant has established administrative
controls and provisions relating to organization and management,
procedures, record keeping, material control, and accounting and
management review that are necessary to assure safe operations,
including:

(i) the establishment of an RSC composed of [sueh
persoens as] an RSO, a representative of management, and persons
trained and experienced in the safe use of radioactive materials
[management] to fulfill the duties and responsibilities as specified in
subsection (g) of this section;

(ii)  the appointment of a full-time RSO meeting the
requirements of subsection (f)(7) or (8) of this section who is qualified
by training and experience in radiation protection, and who is available
for advice and assistance on radiation safety matters; and
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(iii)  the establishment of appropriate administrative
procedures to ensure:

(I) control of procurement and use of radioactive
material;

(1I) completion of safety evaluations of proposed
uses of radioactive material that [whieh] take into consideration such
matters as the adequacy of facilities and equipment, training and expe-
rience of the user, and the operating or handling procedures; and

(IlI) review, approval, and recording by the
RSC of safety evaluations of proposed uses prepared as specified
in [aceordance with] subclause (II) of this clause before use of the
radioactive material.

(3) An application for a Type B specific license of broad
scope will be approved if:

(A) the applicant satisfies the general requirements as
specified in subsection (¢) of this section; and

(B) the applicant has established administrative
controls and provisions relating to organization and management,
procedures, record keeping, material control and accounting, and
management review that are necessary to assure safe operations,
including:

(i) the appointment of an RSO who is qualified by
training and experience in radiation protection, and who is available
for advice and assistance on safety matters; and

(ii) the establishment of appropriate administrative
procedures to ensure:

(1) control of procurement and use of radioactive
material;

(II) completion of safety evaluations of proposed
uses of radioactive material that [whieh] take into consideration such
matters as the adequacy of facilities and equipment, training and expe-
rience of the user, and the operating or handling procedures; and

(1Il) review, approval, and recording by the RSO
of safety evaluations of proposed uses prepared under [in accordance
with] subclause (1) of this clause before use of the radioactive material.

(4) An application for a Type C specific license of broad
scope will be approved if:

(A) the applicant satisfies the general requirements as
specified in subsection (e) of this section;

(B) the applicant submits a statement that radioactive
material will be used only by, or under the direct supervision of, indi-
viduals who have received:

(i) acollege degree at the bachelor level, or equiva-
lent training and experience, in the physical or biological sciences or
in engineering; and

(ii)  at least 40 hours of training and experience in
the safe handling of radioactive materials, and in the characteristics of
ionizing radiation, units of radiation dose and quantities, radiation de-
tection instrumentation, and biological hazards of exposure to radiation
appropriate to the type and forms of radioactive material to be used; and

(C) the applicant has established administrative con-
trols and provisions relating to procurement of radioactive material,
procedures, record keeping, material control and accounting, and
management review necessary to assure safe operations.

(5) An application filed pursuant to subsection (e) of this
section for a specific license other than one of broad scope is [will be]
considered by the department as an application for a specific license of
broad scope [under this subseetion] if the applicable requirements of
this subsection are satisfied.

(6) The following conditions apply to specific licenses of
broad scope.

(A) Unless specifically authorized by [in
with] a separate license, a person [persens] licensed under this sub-
section must [shall] not:

(i) conduct tracer studies in the environment involv-
ing direct release of radioactive material,

(ii) receive, acquire, own, possess, use, transfer, or
import devices containing 100,000 curies or more of radioactive mate-
rial in sealed sources used for irradiation of materials;

(iii)  conduct activities for which a specific license
issued by the department under [in accordance with] subsections (i)
- (u) of this section and §289.255, §289.256, and §289.259 of this
subchapter is [title as] required,

(iv)  add or cause the addition of radioactive material
to any food, beverage, cosmetic, drug, or other product designed for
ingestion or inhalation by, or application to, a human being; or

(v) commercially distribute radioactive materials.

(B) Each Type A specific license of broad scope issued
under this subsection is [shall be] subject to the condition that radioac-
tive material possessed under the license may only be used by, or under
the direct supervision of, individuals approved by the licensee's RSC.

(C) Each Type B specific license of broad scope issued
under this subsection is [shall be] subject to the condition that radioac-
tive material possessed under the license may only be used by, or under
the direct supervision of, individuals approved by the licensee's RSO.

(D) Each Type C specific license of broad scope issued
under this subsection is [shall be] subject to the condition that radioac-
tive material possessed under the license may only be used by, or under
the direct supervision of, individuals who satisfy the requirements of
paragraph (4) of this subsection.

(i) Specific licenses for introduction of radioactive material
into products in exempt concentrations. A person must not [Ne
persen may] introduce radioactive material into a product or material
knowing or having reason to believe that it will be transferred to a
person [persens| exempt under [in aceordanee with] §289.251 of this
subchapter [title] except as specified with a license issued by the NRC.

(j) Specific licenses for commercial distribution of radioactive
material in exempt quantities.

(1) Authority to transfer possession or control by the man-
ufacturer, processor, or producer of any equipment, device, commod-
ity, or other product containing source material, byproduct material,
or naturally occurring and accelerator-produced radioactive material
(NARM) whose subsequent possession, use, transfer, and disposal by
all other persons are exempted from regulatory requirements may be
obtained only from the United States Nuclear Regulatory Commission
(NRC), Washington, DC 20555 under Title 10 Code of Federal Regu-
lations (10 CFR) [in aceordanee with Title 10; Code of Federal Regu-
lations (CER);] §32.18.

(2) Licenses issued under [in aceordance with] this subsec-
tion do not authorize [the fellewing]:
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(A) the combining of exempt quantities of radioactive
material in a single device;

(B) any program advising a person [petsesns] to com-
bine exempt quantity sources and providing devices for them to do so;

and

(C) the possession and use of combined exempt
sources, in a single unregistered device, by a person [persens] exempt
from licensing under [in accordance with] §289.251(e)(2) of this

subchapter [title].

(k) Specific licenses for incorporating [incorperation of]
byproduct material or NARM into gas and aerosol detectors. A

specific license authorizing the incorporation of byproduct material
or NARM into gas and aerosol detectors to be distributed to a person
[persens] exempt from this chapter must only [shall] be issued [enly]
by the NRC under 10 CFR [in aceordanee with Fitle 10; CFR;] §32.26.

(1) Specific licenses for the manufacture and commercial dis-
tribution of devices to a person [persens] generally licensed under [in
aecordanee with] §289.251(f)(4)(H) of this subchapter [title].

(1) In addition to the requirements in subsection (e) of
this section, a specific license to manufacture or commercially dis-
tribute devices containing radioactive material to a person [persons]
generally licensed under [in aceordance with] §289.251(f)(4)(H) of
this subchapter [title] or equivalent requirements of the NRC or any
agreement state will be issued if the department approves the following
information submitted by the applicant:

(A) the design, manufacture, prototype testing, quality
control, labels, proposed uses, installation, servicing, leak testing, op-
erating and safety instructions, and potential hazards of the device to
provide reasonable assurance that:

(i) the device can be safely operated by a person
[persens] not having training in radiological protection;

(i) under ordinary conditions of handling, storage,
and use of the device, the radioactive material contained in the device
will not be released or inadvertently removed from the device, and it
is unlikely [that] any person will receive, in any period of one year, a
dose in excess of ten percent of the limits as specified in §289.202(f)
of this chapter [title]; and

(iii) under accident conditions (such as fire and ex-
plosion) associated with handling, storage, and use of the device, it is
unlikely [that] any person would receive an external radiation dose or
dose commitment in excess of the following organ doses:

(I) 15 rem [rems] to the whole body; head and
trunk; active blood-forming organs; gonads; or lens of eye;

(II) 200 rem [rems] to the hands and forearms;
feet and ankles; or localized areas of skin averaged over areas no larger
than 1 square centimeter (cm?) [(em?)]; or

(1II) 50 rem [rems] to other organs;

(B) procedures for disposition of unused or unwanted
radioactive material;

(C) each device bears a durable, legible, clearly visible
label or labels approved by the department containing [that eontain] the

(ii)  the requirement, or lack of requirement, for leak
testing, or for testing any "on-off" mechanism and indicator, including
the maximum time interval for such testing, and the identification of
radioactive material by isotope, quantity of radioactivity, and date of
determination of the quantity; and

(iii)  the information [eaHed for] in one of the fol-
lowing statements, as appropriate, in the same or substantially similar
form:

(1) For radioactive materials other than NARM,
the following statement is appropriate:
Figure: 25 TAC §289.252(1)(1)(C)(iii)(I) (No change.)

(1) For NARM, the following statement is ap-
propriate:
Figure: 25 TAC §289.252(1)(1)(C)(iii)(II) (No change.)

(I1I) The model and serial number and name of
manufacturer or distributor may be omitted from this label provided
they are elsewhere stated in labeling affixed to the device.

(D) Each device having a separable source housing
providing [that prevides] the primary shielding for the source also
bears, on the source housing, a durable label containing the device
model number and serial numbers, the isotope and quantity, the words,
"Caution-Radioactive Material," the radiation symbol described in
§289.202(z) of this chapter [title], and the name of the manufacturer
or initial distributor.

(E) Each device meeting the criteria of §289.251(g)(1)
of this subchapter [title], bears a permanent (for example, embossed,
etched, stamped, or engraved) label affixed to the source housing if sep-
arable, or the device if the source housing is not separable, including
[that ineludes] the words, "Caution-Radioactive Material," and, if prac-
ticable, the radiation symbol described in §289.202(z) of this chapter
[title].

(F) The device has been registered in the Sealed Source
and Device Registry.

(2) If [1n the event]| the applicant desires [that] the device
[be required to] be tested at intervals longer than six [6] months, either
for proper operation of the "on-off" mechanism and indicator, if any,
or for leakage of radioactive material, or for both, the applicant must
[shall] include in the application sufficient information to demonstrate
[that] the longer interval is justified by performance characteristics of
the device or similar devices and by design features having [that have]
a significant bearing on the probability or consequences of radioactive
material leakage from the device or failure of the "on-off" mechanism
and indicator. In determining the acceptable interval for the test for
radioactive material leakage, the department considers [will eonsider|
information, including [that ineludes the following]:

(A) primary containment (sealed source capsule);

(B) protection of primary containment;
(C) method of sealing containment;

(D) containment construction materials;
(E) form of contained radioactive material;

(F) maximum temperature withstood during prototype

following in a clearly identified and separate statement: tests;
(i) instructions and precautions necessary to assure (G) maximum pressure withstood during prototype
safe installation, operation, and servicing of the device (documents tests;
such as operating and service rna.nueqs may be identified in the label (H) maximum quantity of contained radioactive mate-
and used to provide this information); sial:
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(I) radiotoxicity of contained radioactive material; and

(J) operating experience with identical devices or simi-
larly designed and constructed devices.

(3) If [In the event] the applicant desires [that] the gen-
eral licensee under [in acecordance with] §289.251(f)(4)(H) of this
subchapter [title] or [in accordance with] equivalent regulations of
the NRC or any agreement state, be authorized to install [meunt] the
device, collect the sample to be analyzed by a specific licensee for
radioactive material leakage, service [perform maintenanee of| the
device (i.e., replace labels, perform rust and corrosion prevention, or
perform repair and maintenance of fixed gauge sealed source holder
mounting brackets) [censisting of replacement of labels; rust and
corrosion prevention; and for fixed gauges; repair and maintenanee of
sealed source holder mounting brackets], test the "on-off" mechanism
and indicator, or remove the device from installation, the applicant
must [shall] include in the application written instructions to be
followed by the general licensee, estimated annual doses associated
with these [suech aetivity er] activities, and bases for the [sueh] es-
timates. The submitted information must [shall] demonstrate [that]
performance of these [sueh aetivity or] activities by an individual
untrained in radiological protection, in addition to other handling,
storage, and use of devices as authorized by [in aceordanee with] the
general license, is unlikely to cause that individual to receive an annual
dose in excess of ten percent of the limits as specified in §289.202(f)
of this chapter [title].

(4) Before the device may be transferred, each person li-
censed under [in aceordanee with] this subsection to commercially dis-
tribute devices to generally licensed persons must [shall] furnish to
each person to whom a device is transferred for use under the general
license in §289.251(f)(4)(H) of this subchapter or equivalent NRC or
agreement state general license:

(A) acopy of the general license in §289.251(f)(4)(H)
of this subchapter [title to each person to whem the licensee dﬂeeﬂy
commerecially distributes radioactive material in a device for use in ae-
cordance with the general Heense in §28925HHH) of this title];

(B) a copy of the general license in the NRC's or any

agreement state's regulation equivalent to §289.251(f)(4)(H) of this
subchapter [title], or alternatively, a copy of the general license in

§289.251(f)(4)(H) of this subchapter [title to each persen to whem
the licensee directly commereially distributes radioactive material in
a device for use in accordance with the general license of the NRC
or any agreement state: If certain requirements of the regulations de
not apply to the particular device; these requirements may be omitted:
If a eopy of the general Lieense in §28925HHADAH) of this title is
furnished to such a person, it shall be accompanied by an explanation
%hat%heuseef%hedeﬂee}sregula%edby%he%@efaﬂyagfeemem

(i) _if certain requirements of the regulations do not
apply to the device, those requirements may be omitted; and

(ii) if a copy of the general license in
§289.251(f)(4)(H) of this subchapter is furnished to such a person,
it must be accompanied by an explanation that use of the device is
regulated by the NRC or any agreement state under requirements
substantially the same as those in §289.251(f)(4)(H) of this subchapter;

(C) acopy of §289.251(g) of this subchapter, if appli-
cable [title];

(D) alist of the services that can only be performed by
a specific licensee;

(E) information on acceptable disposal options, includ-
ing estimated costs of disposal;

(F) the name or position, address, and phone number of
a contact person at the department, the NRC, or any agreement state,
from which additional information may be obtained; and

(G) astatement [an indieation] that it is the NRC's pol-
icy to issue high civil penalties for improper disposal if the device is
commercially distributed to a general licensee of the NRC.

(5) Analternative approach to informing customers may be
submitted by the licensee for approval by the department.

(6) In the case of a transfer through an intermediate per-
son, each licensee who commercially distributes radioactive material
in a device for use under [in aceordance with] the general license in
§289.251(f)(4)(H) of this subchapter [title], must [shall] furnish the in-
formation in paragraph (4) of this subsection to the intended user before
the initial transfer to the intermediate person.

(7) Each person licensed under [in accordance with] this
subsection to commercially distribute devices to generally licensed per-
sons must [shall]:

(A) report to the department all commercial distribu-
tions of devices to any person [persens| for use under [in aceordanee
with] the general license in §289.251(f)(4)(H) of this subchapter [title]
and all receipts of devices from general licensees licensed under [ir ae-
eordanee with] §289.251(f)(4)(H) of this subchapter [title].

(i) The report must [shal]:
(I) cover each calendar quarter;

(II) be filed within 30 days of the end of each
calendar quarter [thereafter|;

(1II)  be submitted on a form prescribed by the de-
partment or in a clear and legible report containing all [ef] the data re-
quired by the form;

(1V)  clearly indicate the period covered by the re-
port;

(V) clearly identify the specific licensee submit-
ting the report and include the license number of the specific licensee;

(VD) identify each general licensee by name and
mailing address for the location of use; if there is no mailing address for
the location of use, an alternate address for the general licensee must
[shall] be submitted along with information on the actual location of
use;

(VIl) identify an individual by name, title, and
phone number who has knowledge of and authority to take required
actions to ensure compliance with the appropriate regulations and re-
quirements;

(VIII) identify the type, model and serial number
of the device, and serial number of the sealed source commercially
distributed;

(IX) identify the quantity and type of radioactive
material contained in the device; and

(X) include the date of transfer.

(i) If one or more intermediate persons will tem-
porarily possess the device at the intended place of use before its pos-
session by the user, the report must [shall] also include the information
as specified in [aecordanee with] paragraph (7)(A)(i) of this subsection
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for both the intended user and each intermediate person and clearly
designate the intermediate person [persen(s)].

(iii)  1f no commercial distributions have been made
to a person [persens] generally licensed under [in aceordance with]
§289.251(f)(4)(H) of this subchapter [title] during the reporting period,
the report must [shall] so indicate.

(iv) For devices received from a general licensee,
the report must [shall] include the identity of the general licensee by
name and address, the type, model number, and serial number of the
device received, the date of receipt, and, in the case of devices not ini-
tially transferred by the reporting licensee, the name of the manufac-
turer or initial transferor.

(B) report the following to the NRC to include cover-
ing each calendar quarter to be filed within 30 days thereafter, clearly
indicating the period covered by the report, the identity of the specific
licensee submitting the report, and the license number of the specific
licensee:

(i) all commercial distributions of such devices to a
person [persens] for use under [in aceordance with] the NRC general
license in 10 CFR [Fitle 10; €FR;] §31.5 and all receipts of devices
from general licensees in areas under NRC jurisdiction, including [the

fellowing]:

(I) the identity of each general licensee by name
and address;

(1) the type, model and serial number of the de-
vice, and serial number of sealed source commercially distributed;

(II1) the quantity and type of radioactive material
contained in the device; and

(IV) the date of transfer; or

(i) if the licensee makes changes to a de-
vice possessed under [in accordance with] the general license in
§289.251(f)(4)(H) of this subchapter [title], and [sueh that] the label
must be changed to update required information, the report must
[shall] identify the licensee, the device, and the changes to information
on the device label;

(iii) in the case of devices not initially transferred
by the reporting licensee, the name of the manufacturer or initial trans-
feror;

(iv) if no commercial distributions were [have been]
made to the NRC licensees during the reporting period; the report must
[shal] so indicate;

(C) report to the department or any agreement state all
transfers of devices manufactured and commercially distributed under
[in accordance with] this subsection for use under [in accordance
with] a general license in the [that] state's requirements equivalent to
§289.251(f)(4)(H) of this subchapter [title] and all receipts of devices
from general licensees.

(i) The report must [shal]:

() be submitted within 30 days after the end of
each calendar quarter in which the [sueh ] device is commercially
distributed to the generally licensed person;

(II) clearly indicate the period covered by the re-
port;

(IlI) clearly identify the specific licensee submit-
ting the report and include the license number of the specific licensee;

(IV) identify each general licensee by name and
mailing address for the location of use; if there is no mailing address
for the location of use an alternate address for the licensee must [shall]
be submitted along with the information on the actual location of use;

(V) identify an individual by name, position, and
phone number who has knowledge of and authority to take required
actions to ensure compliance with the appropriate regulations and re-
quirements;

(VD) include the type, model and serial number
of the device, and serial number of the sealed source commercially
distributed;

(VI) include the quantity and type of radioactive
material contained in the device; and

(VIID)

(i) If one or more intermediate persons will tem-
porarily possess the device at the intended place of use before its pos-
session by the user, the report must [shall] also include the same infor-
mation for both the intended user and each intermediate person, and

clearly designate the intermediate person [persen{s)].
(iii)  1f no commercial distributions have been made

to persons in the agreement state during the reporting period, the report
shall so indicate.

include the date of receipt.

(iv) For devices received from a general licensee,
the report must [shall] include the identity of the general licensee by
name and address, the type, model number, and serial number of the
device received, the date of receipt, and, in the case of devices not ini-
tially transferred by the reporting licensee, the name of the manufac-
turer or initial transferor; and

(D) make, maintain, and retain records required by this
paragraph for inspection by the department as specified in [aceordanee
with] subsection (mm) of this section, including the name, address, and
the point of contact for each general licensee to whom the licensee di-
rectly or through an intermediate person commercially distributes ra-
dioactive material in devices for use under [in accordance with] the
general license provided in §289.251(f)(4)(H) of this subchapter [title],
or equivalent requirements of the NRC or any agreement state.

(i) The records must [shall] include [the foHowing]:

() the date of each commercial distribution;

(1I) the isotope and the quantity of radioactivity
in each device commercially distributed;

(I1I) the identity of any intermediate person; and

(1V) compliance with the reporting requirements
of this subsection.

(ii) The records must indicate when [H] no commer-
cial distributions have been made to a person [persens] generally li-
censed under [in aceordanee with] §289.251(f)(4)(H) of this subchapter
[title] during the reporting period[; the records shall so indicate].

(8) Ifanotification of bankruptcy has been made as speci-
fied in [aceordance with] subsection (x)(6) of this section or the license
is to be terminated, each person licensed under [in acecordance with]
this subsection must [shall] provide, upon request, to the NRC and to
any appropriate agreement state, records of final disposition required
under [in aceordanee with] subsection (y)(16)(A) of this section.

(9) Each device [that is] transferred after February 19,
2002, must [shall] meet the labeling requirements as specified in
[aceordanee with] paragraph (1)(C) - (E) of this subsection.
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(m) Specific licenses for the manufacture, assembly, repair, or
initial transfer of luminous safety devices containing tritium or prome-
thium-147 for use in aircraft for distribution to a person [persens] gen-
erally licensed under [in accordance with] §289.251(f)(4)(B) of this
subchapter [title]. In addition to the requirements in subsection (¢)
of this section, a specific license to manufacture, assemble, repair, or
initially transfer luminous safety devices containing tritium or prome-
thium-147 for use in aircraft, for distribution to a person [persens] gen-
erally licensed under [in accordance with] §289.251(f)(4)(B) of this
subchapter [title], is [will be] issued if the department approves the
information submitted by the applicant. The information must [shall]
satisfy the requirements of 10 CFR [Fitle 10; €ER;] §§32.53, 32.54,
32.55, and 32.56, or their equivalent.

(n) Specific licenses for the manufacture or initial transfer of
calibration sources containing americium-241 or radium-226 for com-
mercial distribution to a person [persens] generally licensed under [in
aeccordanee with] §289.251(f)(4)(D) of this subchapter [title].

(1) In addition to the requirements in subsection (e) of
this section, a specific license to manufacture or initially transfer
calibration sources containing americium-241, or radium-226 to
a person [persens] generally licensed under [in aececordanece with]
§289.251(f)(4)(D) of this subchapter [title] will be issued if the
department approves the information submitted by the applicant. The
information must [shall] satisfy the requirements of 10 CFR [Title 10;
CER;] §§32.57, 32.58, 32.59, and §70.39 or their equivalent.

(2) Each person licensed under [in aceordance with] this
subsection must [shall] perform a dry wipe test on each source contain-
ing more than 0.1 microcurie (uCi) [p€i] (3.7 kilobecquerels (kBq))
of americium-241 or radium-226 before transferring the source to a
general licensee under [in aceordance with] §289.251(f)(4)(D) of this
subchapter [title] or equivalent regulations of the NRC or any agree-
ment state. This test must [shall] be performed by wiping the entire
radioactive surface of the source with a filter paper with the applica-
tion of moderate finger pressure. The radioactivity on the filter paper
must [shall] be measured by using radiation detection instrumentation
capable of detecting 0.005 nCi (0.185 kBq) of americium-241 or ra-
dium-226. If a source has been shown to be leaking or losing more
than 0.005 pCi (0.185 kBq) of americium-241 or radium-226 by meth-
ods described in this paragraph, the source must [shall] be rejected and
may [shall] not be transferred to a general licensee under [in aceer-
danee with] §289.251(f)(4)(D) of this subchapter [title] or equivalent
regulations of the NRC or any agreement state.

(o) Specific licenses for the manufacture and commercial dis-
tribution of sealed sources or devices containing radioactive material
for medical use. In addition to the requirements in subsection (¢) of
this section, a specific license to manufacture and commercially dis-
tribute sealed sources and devices containing radioactive material to a
person [persens] licensed under [in accordanece with] §289.256 of this
subchapter [title] for use as a calibration, transmission, or reference
source or for use of sealed sources listed in §289.256(q), (rr), (bbb),
and (ddd) of this subchapter [title] will be issued if the department ap-
proves the following information submitted by the applicant:

(1) an evaluation of the radiation safety of each type of
sealed source or device, including [the folowing]:

(A) the radioactive material contained, its chemical and
physical form, and amount;

(B) details of design and construction of the sealed
source or device;

(C) procedures for, and results of, prototype tests
to demonstrate [that] the sealed source or device will maintain its

integrity under stresses likely to be encountered in normal use and
accidents;

(D) for devices containing radioactive material, the ra-
diation profile of a prototype device;

(E) details of quality control procedures to assure [that]
production sources and devices meet the standards of the design and
prototype tests;

(F) procedures and standards for calibrating sealed
sources and devices;

(G) instructions for handling and storing the sealed
source or device from the radiation safety standpoint. These instruc-
tions are to be included on a durable label attached to the sealed source
or device or attached to a permanent storage container for the sealed
source or device;[; previded that] instructions [that are] too lengthy
for the label may be summarized on the label and printed in detail on
a brochure [that is] referenced on the label; and

(H) alegend and methods for labeling sources and de-
vices as to their radioactive content;

(2) documentation that the label affixed to the sealed source
or device, or to the permanent storage container for the sealed source
or device, contains information on the radionuclide, quantity, and date
of assay, and a statement that the name of the sealed source or device
is licensed by the department for commercial distribution to a person
[persens] licensed for use of sealed sources in the healing arts or by
equivalent licenses of the NRC or any agreement state;

(3) documentation that in the event the applicant desires
that the sealed source or device [be required to] be tested for radioac-
tive material leakage at intervals longer than six [6] months, the ap-
plicant must [shall] include in the application sufficient documentation
[informatien] to demonstrate [that] the longer interval is justified by
performance characteristics of the sealed source or device or similar
sources or devices and by design features having [that have] a signifi-
cant bearing on the probability or consequences of radioactive material
leakage from the sealed source;

(4) documentation considered [that] in determining the
acceptable interval for testing radioactive material leakage, includes
[information will be considered that includes the following]:

(A) primary containment (sealed source capsule);
(B) protection of primary containment;

(C) method of sealing containment;

(D) containment construction materials;

(E) form of contained radioactive material;

(F) maximum temperature withstood during prototype

tests;

(G) maximum pressure withstood during prototype
tests;

(H) maximum quantity of contained radioactive mate-
rial;

(I) radiotoxicity of contained radioactive material; and

(J) operating experience with identical sealed sources
or devices or similarly designed and constructed sealed sources or de-
vices; and

(5) the source or device has been registered in the national
Sealed Source and Device Registry.

49 TexReg 5272 July 19, 2024 Texas Register



(p) Specific licenses for the manufacture and commercial dis-
tribution of radioactive material for certain in vitro clinical or labora-
tory testing under [in accordanee with] the general license. In addition
to the requirements in subsection (e) of this section, a specific license
to manufacture or commercially distribute radioactive material for use
under [in aceordance with] the general license in §289.251(f)(4)(G) of
this subchapter [title] will be issued if the department approves the fol-
lowing information submitted by the applicant:

(1) documentation [that] the radioactive material will be
prepared for distribution in prepackaged units of:

(A) iodine-125 in units not exceeding 10 uCi (0.37
megabecquerel (MBq)) each;

(B) iodine-131 in units not exceeding 10 uCi (0.37
MBgq) each;

(C) carbon-14 in units not exceeding 10 pCi (0.37
MBgq) each;

(D) hydrogen-3 (tritium) in units not exceeding 50 nCi
(1.85 MBq) each;

(E) 1iron-59 in units not exceeding 20 uCi (0.74 MBq)
each;

(F) cobalt-57 in units not exceeding 10 uCi (0.37 MBq)
each;

(G) selenium-75 in units not exceeding 10 uCi (0.37
MBgq) each; or

(H) mock iodine-125 in units not exceeding 0.05 nCi
(1.85 kBq) ofiodine-129 and 0.005 pCi (0.185 kBq) of americium-241
each;

(2) evidence [that] each prepackaged unit will bear a
durable, clearly visible label:

(A) identifying the radioactive contents as to chemical
form and radionuclide, and indicating [that] the amount of radioactiv-
ity does not exceed 10 pCi (0.37 MBq) of iodine-125, iodine-131, car-
bon-14, cobalt-57, or selenium-75; 50 pCi (1.85 MBq) of hydrogen-3
(tritium); 20 uCi (0.74 MBq) of iron-59; or mock iodine-125 in units
not exceeding 0.05 nCi (1.85 kBq) of iodine-129 and 0.005 pCi (0.185
kBq) of americium-241; and

(B) displaying the radiation caution symbol as specified
in [accordanece with] §289.202(z) of this chapter [title] and the words,
"CAUTION, RADIOACTIVE MATERIAL," and "Not for Internal or
External Use in Humans or Animals";

(3) [that] one of the following statements, as appropriate,
or a substantially similar statement appears on a label affixed to each
prepackaged unit or appears in a leaflet or brochure accompanying [that
accompanies| the package:

(A) option 1:
Figure: 25 TAC §289.252 (p)(3)(A) (No change.)

(B) option 2:
Figure: 25 TAC §289.252 (p)(3)(B) (No change.)

(4) [that] the label affixed to the unit, or the leaflet or
brochure accompanying [that accompanies] the package, contains
adequate information as to the precautions to be observed in handling
and storing the radioactive material. In the case of a mock iodine-125
reference or calibration source, the information accompanying the
source must [shall] also contain directions to the licensee regarding
the waste disposal requirements of §289.202(ff) of this chapter [title].

(q) Specific licenses for the manufacture and commercial dis-
tribution of ice detection devices. In addition to the requirements of
subsection (e) of this section, a specific license to manufacture and
commercially distribute ice detection devices to a person [persens] gen-
erally licensed under [in accordance with] §289.251(f)(4)(E) of this
subchapter [title] will be issued if the department approves the informa-
tion submitted by the applicant. This information must [shall] satisfy
the requirements of 10 CFR §32.61 and §32.62 [TFitle 10; CER; §§32:61
and 32:62].

(r) Specific licenses for the manufacture, preparation, or trans-
fer for commercial distribution of radioactive drugs containing radioac-
tive materials for medical use under §289.256 of this subchapter [title].

(1) In addition to the requirements in subsection (e) of this
section, a specific license to manufacture, prepare, or transfer for com-
mercial distribution, radioactive drugs containing radioactive material
for use by a person [persens] authorized under [in accordance with]
§289.256 of this subchapter [title] will be issued if the department ap-
proves the following information submitted by the applicant:

(A) evidence [that] the applicant is at least [ene of the
following]:

(i) registered with the United States Food and Drug
Administration (FDA) as the owner or operator of a drug establishment
engaging [that engages] in the manufacture, preparation, propagation,
compounding, or processing of a drug under Title 21 CFR §207.17(a)
[in accordance with Title 21, CFR, §207.17]; or

(ii) registered or licensed with a state agency as a
drug manufacturer; or

(iii) licensed as a pharmacy by the Texas State Board
of Pharmacy; or

(iv) operating as a nuclear pharmacy within a federal
medical institution; or

(v) apositron emission tomography (PET) drug pro-
duction facility registered with a state agency;

(B) radionuclide data relating to [the fellewing]:
(i) chemical and physical form;

(i) maximum activity per vial, syringe, generator,
or other container of the radioactive drug; and

(iii)  shielding provided by the packaging to show it
is appropriate for the safe handling and storage of the radioactive drugs
by medical use licensees;

(C) labeling requirements, including [the foHowing]:

(i) [that] each transport radiation shield, whether it
is constructed of lead, glass, plastic, or other material, of a radioactive
drug to be transferred for commercial distribution must [shal] include
[the following]:

(1) the radiation symbol and the words "CAU-
TION, RADIOACTIVE MATERIAL" or "DANGER, RADIOAC-
TIVE MATERIAL";["]

(1I)  the name of the radioactive drug or its abbre-
viation; and

(IlI) the quantity of radioactivity at a specified
date and time (the time may be omitted for radioactive drugs with a
half-life greater than 100 days); and
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(ii) [that] each syringe, vial, or other container used
to hold a radioactive drug to be transferred for commercial distribution
must [shall] include [the folewing]:

(I) radiation symbol and the words, "CAUTION,
RADIOACTIVE MATERIAL" or "DANGER, RADIOACTIVE MA-
TERIAL";["] and

(II) an identifier ensuring [that ensures that] the
syringe, vial, or other container can be correlated with the information
on the transport radiation shield.

(2) A licensee must [shall] possess and use instrumentation
to measure the radioactivity of radioactive drugs and must [shall] have
procedures for the use of the instrumentation. The licensee must [shall]
measure, by direct measurement or by a combination of measurements
and calculations, the amount of radioactivity in dosages of alpha, beta,
or photon-emitting radioactive drugs before transfer for commercial
distribution. In addition, the licensee must [shall]:

(A) perform tests before initial use, periodically, and
following repair, on each instrument for accuracy, linearity, and ge-
ometry dependence, as appropriate for the use of the instrument; and
make adjustments when necessary;

(B) check each instrument for constancy and proper op-
eration at the beginning of each day of use; and

(C) make, maintain, and retain records of the tests and
checks required in this paragraph for inspection by the department as
specified in [aceordance with] subsection (mm) of this section.

(3) A licensee described in paragraph (1)(A)(iii) or (iv) of
this subsection may [shall] prepare radioactive drugs for medical use
as defined in §289.256 of this subchapter [title] with the following pro-
visions.

(A) Radioactive drugs must [shall] be prepared by ei-
ther an authorized nuclear pharmacist, as specified in subparagraphs
(B) and (D) of this paragraph, or an individual under the supervision
of an authorized nuclear pharmacist as specified in §289.256(s) of this

subchapter [title].

(B) A pharmacist may [shall] be allowed to work as an
authorized nuclear pharmacist if:

(i) the individual qualifies as an authorized nuclear
pharmacist as defined in §289.256 of this subchapter [title];

(ii) the individual meets the requirements as spec-
ified in §289.256(k)(2) and (m) of this subchapter [title], and the li-
censee has received from the department, an approved license amend-
ment identifying the [this] individual as an authorized nuclear pharma-
cist; or

(iii)  the individual is designated as an authorized nu-
clear pharmacist under [in aceerdanee with] subparagraph (D) of this
paragraph.

(C) The actions authorized in subparagraphs (A) and
(B) of this paragraph are permitted despite [in spite of] more restric-
tive language in license conditions.

(D) A licensee may designate a pharmacist, as defined
in §289.256 of this subchapter [title], as an authorized nuclear pharma-
cist if:

(i) the individual was a nuclear pharmacist prepar-
ing only radioactive drugs containing accelerator-produced radioactive
material; and

(ii) the individual practiced at a pharmacy at a gov-
ernment agency or federally recognized Indian Tribe [er at all ether
pharmaeies] before November 30, 2007, or at all other pharmacies be-
fore August 8, 2009, or an earlier date [the effective date of this rule]
as noticed by the NRC or the department.

(E) The licensee must [shall] provide the following to
the department:

(i) a copy of each individual's certification by a
specialty board whose certification process has been recognized
by the NRC, the department, or an agreement state as specified in
§289.256(k)(1) of this subchapter [title]; or

(ii) the department, NRC, or another agreement state
license; or

(iti) NRC master materials licensee permit; or

(iv) [GiD)] the permit issued by a broad scope
licensee or the authorization from a commercial nuclear pharmacy
authorized to list its own authorized nuclear pharmacist; or

(v) [Gv)] documentation that only accelerator-pro-
duced radioactive materials were used in the practice of nuclear phar-
macy at a government agency or federally recognized Indian Tribe [or
at all other locations of use] before November 30, 2007, or at all other
locations of use before August 8, 2009, or an earlier date [the effective
date of this rule] as noticed by the NRC or the department; and

(vi) [€¥)] a copy of the Texas State Board of Phar-
macy licensure or registration, no later than 30 days after the date [that]
the licensee allows, under [in aceordanee with] subparagraph (B)(i) and
(iii) of this paragraph, the individual to work as an authorized nuclear
pharmacist.

(F) The radiopharmaceuticals for human use must
[shall] be processed and prepared according to instructions [that
are] furnished by the manufacturer on the label attached to or in the
FDA-accepted instructions in the leaflet or brochure accompanying
[that accompanies] the generator or reagent Kit.

(G) If the authorized nuclear pharmacist elutes gener-
ators or processes radioactive material with the reagent kit in a man-
ner deviating [that deviates] from written instructions furnished by the
manufacturer [on the label attached to or in the leaflet or brochure that
accompanies the generator or reagent kit or in the accompanying leaflet
or brechure], a complete description of the deviation must [shall] be
made and maintained for inspection by the department as specified in
[aceordance with] subsection (mm) of this section.

(4) A licensee must [shall] satisfy the labeling require-
ments in subsection (r)(1)(C) of this section.

(5) Nothing in this subsection relieves the licensee from
complying with applicable FDA, or other federal and state require-
ments governing radioactive drugs.

(s) Specific licenses for the manufacture and commercial dis-
tribution of products containing depleted uranium for mass-volume ap-
plications.

(1) In addition to the requirements in subsection (e) of
this section, a specific license to manufacture products and devices
containing depleted uranium for use under [in accordance with]
§289.251(f)(3)(D) of this subchapter [title] or equivalent regulations
of the NRC or an agreement state, will be issued if the department
approves the following information submitted by the applicant:

(A) the design, manufacture, prototype testing, quality
control procedures, labeling or marking, proposed uses, and potential
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hazards of the product or device to provide reasonable assurance the
[that] possession, use, or commercial distribution of the depleted ura-
nium in the product or device is not likely to cause any individual to
receive in any period of one year a radiation dose in excess of ten per-
cent of the limits as specified in §289.202(f) of this chapter [title]; and

(B) reasonable assurance is provided that unique bene-
fits will accrue to the public because of the usefulness of the product
or device.

(2) Inthe case of a product or device whose unique benefits
are questionable, the department will issue a specific license under [in
aecordanee with] paragraph (1) of this subsection only if the product
or device is found to combine a high degree of utility and low proba-
bility of uncontrolled disposal and dispersal of significant quantities of
depleted uranium into the environment.

(3) The department may deny any application for a specific
license under [in aceordance with] this subsection if the end use or uses
[use(s)] of the product or device cannot be reasonably foreseen.

(4) Each person licensed under [in aceordanee with| para-
graph (1) of this subsection must [shal]:

(A) maintain the level of quality control required by the
license in the manufacture of the product or device, and in the installa-
tion of the depleted uranium into the product or device;

(B) label or mark each unit to:

(i) identify the manufacturer of the product or device
and the number of the license under which the product or device was
manufactured, the fact [that] the product or device contains depleted
uranium, and the quantity of depleted uranium in each product or de-
vice; and

(ii)  state [that] the receipt, possession, use, and com-
mercial distribution of the product or device are subject to a general
license or the equivalent and the requirements of the NRC or of an
agreement state;

(C) assure that before being installed in each product
or device, the depleted uranium has been impressed with the following
legend clearly legible through any plating or other covering: "Depleted
Uranium";

(D) furnish a copy of the following:

(i) the general license in §289.251(f)(3)(D) of this
subchapter [title] to each person to whom the licensee commercially
distributes depleted uranium in a product or device for use under
[in aceordanee with] the general license in §289.251(f)(3)(D) of this

subchapter [title];

(i) the NRC's or agreement state's requirements
equivalent to the general license in §289.251(f)(3)(D) of this
subchapter [title] and a copy of the NRC's or agreement state's certifi-
cate; or

(iii)  alternately, a copy of the general license in
§289.251(f)(3)(D) of this subchapter [title] to each person to whom
the licensee commercially distributes depleted uranium in a product
or device for use under [in aceordanee with] the general license of the
NRC or an agreement state;

(E) report to the department all commercial distribu-
tions of products or devices to a person [persens] for use under [in
aecordanee with] the general license in §289.251(f)(3)(D) of this

subchapter [title].

(i) The report must [shall] be submitted within 30
days after the end of each calendar quarter in which [sueh] a product

or device is commercially distributed to the generally licensed person
and must [shall] include the following:

() the identity of each general licensee by name
and address;

(1I)  the identity of an individual by name and po-
sition who may constitute a point of contact between the department
and the general licensee;

(II1)  the type and model number of devices com-
mercially distributed; and

(IV) the quantity of depleted uranium contained
in the product or device.

(i) If no commercial distributions have been made
to a person [persens| generally licensed under [in accordance with|
§289.251(f)(3)(D) of this subchapter [title] during the reporting period,
the report must [shall se] indicate this;

(F) report to the NRC and each responsible agreement
state agency all commercial distributions of industrial products or de-
vices to a person [persens] for use under [in accordanee with] the gen-
eral license in the NRC's or agreement state's equivalent requirements
to §289.251(f)(3)(D) of this subchapter [title]. The report must [shall]
meet the provisions of subparagraph (E)(i) and (ii) of this paragraph;
and

(G) make, maintain, and retain records, including the
name, address, and point of contact for each general licensee to whom
the licensee commercially distributes depleted uranium in products or
devices for use under [in aceordance with] the general license provided
in §289.251(f)(3)(D) of this subchapter [title] or equivalent require-
ments of the NRC or any agreement state. The records must [shall] be
maintained for inspection by the department as specified in [aceordanee
with] subsection (mm) of this section and must [shall] include the date
of each commercial distribution, the quantity of depleted uranium in
each product or device commercially distributed, and compliance with
the report requirements of this section.

(t) Specific licenses for the processing of loose radioactive ma-
terial for manufacture and commercial distribution. In addition to the
requirements in subsection (e) of this section, a license to process loose
radioactive material for manufacture and commercial distribution of
radioactive material to a person [persens| authorized to possess such
radioactive material under [in aceordanee with] this chapter will be is-
sued if the department approves the following information submitted
by the applicant:

(1) theradionuclides to be used, including the chemical and
physical form and the maximum activity of each radionuclide;

(2) the intended use of each radionuclide and the sealed
sources or other products to be manufactured, including [that inchades]:

(A) receipt of radioactive material,
(B) chemical or physical preparations;
(C) sealed source construction;

(D) final assembly or processing;

(E) quality assurance testing;

(F) quality control program;

(G) leak testing;

(H) American National Standards Institute (ANSI) test-
ing procedures;

(I) transportation containers;
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(J) shipping procedures; and
(K) disposition of unwanted or unused radioactive ma-
terial,;
(3) scaled drawings of the facility to include:
(A) air filtration;
(B) ventilation system;
(C) plumbing; and
(D) radioactive material handling systems and, when
applicable, remote handling hot cells;
(4) details of the environmental monitoring program; and

(5) documentation of training as specified in subsection
(37)(1) of this section for all personnel who handle [will be handling]
radioactive materials.

(u) Specific licenses for other manufacture and commercial
distribution of radioactive material. In addition to the requirements
in subsection (e) of this section, a license to manufacture and commer-
cially distribute radioactive material to a person [persens| authorized
to possess such radioactive material under [in aceerdanee with] these
requirements will be issued if the department approves the following
information submitted by the applicant:

(1) theradionuclides to be used, including the chemical and
physical form and the maximum activity of each radionuclide;

(2) the intended use of each radionuclide and the sealed
sources or other products to be manufactured, including [that inchades]:

(A) receipt of radioactive material,
(B) chemical or physical preparations;
(C) sealed source construction;

(D) final assembly or processing;

(E) quality assurance testing;

(F) quality control program;

(G) leak testing;

(H) ANSI testing procedures;

(I) transportation containers;

(J) shipping procedures; and

(K) disposition of unwanted or unused radioactive ma-
terial,;

(3) scaled drawings of radioactive material handling sys-
tems; and

(4) documentation of training as specified in subsection
(47)(1) of this section for all personnel who handle [will be handling]
radioactive material.

(v) Sealed source or device evaluation.

(1) Any manufacturer or initial distributor of a sealed
source or device containing a sealed source may submit a request to
the department for evaluation of radiation safety information about its
product and for its registration.

(2) The request for review must [shall] be sent to the de-
partment as specified in [aeeordanee with] §289.201(k) of this chapter
[title] and must [shall] be submitted in duplicate accompanied by the
appropriate fee as specified in §289.204 of this chapter [title].

(3) In order to provide reasonable assurance that the radi-
ation safety properties of the source or device are adequate to protect
health and minimize danger to life and property, the request for evalu-
ation of a sealed source or device must [shall] include sufficient infor-
mation about the:

(A) design;

(B) manufacture;

(C) prototype testing;

(D) quality control program;
(E) labeling;

(F) proposed uses; and

(G) leak testing.

(4) The request for evaluation of a device must [shall] also
include sufficient information about:

(A) installation;

(B) service and maintenance;

(C) operating and safety instructions; and
(D) its potential hazards.

(5) The department normally evaluates a sealed source or a
device using radiation safety criteria within [#1] accepted industry stan-
dards. If these standards and criteria do not readily apply to a particular
case, the department formulates reasonable standards and criteria with
the help of the manufacturer or distributor. The department must [shal]
use criteria and standards sufficient to ensure [that] the radiation safety
properties of the device or sealed source are adequate to protect health
and minimize danger to life and property. Section 289.251(e)(1) - (3)
of this subchapter [title] includes specific criteria applying [that apply]
to certain exempt products and §289.251(f) of this subchapter [title]
includes specific criteria applying [applicable] to certain generally li-
censed devices. This section includes specific provisions applying [that
apply] to certain specifically licensed items.

(6) After completion of the evaluation, the department is-
sues a sealed source and device (SS & D) certificate of registration to
the person making the request. The SS & D certificate of registration
acknowledges the availability of the submitted information for inclu-
sion in an application for a specific license proposing use of the product,
or concerning use under an exemption from licensing or general license
as applicable for the category of SS & D certificate of registration.

(7) The person submitting the request for evaluation and
SS & D certificate of registration of safety information about the prod-
uct must [shall] manufacture and distribute the product as specified in
[aceordance with]:

(A) the statements and representations, including the
quality control program, contained in the request; and

(B) the provisions of the SS & D certificate of registra-
tion.

(8) Authority to manufacture or initially distribute a sealed
source or device to specific licensees must [shall] be provided in the
license without the issuance of a SS & D certificate of registration in
the following cases:

(A) calibration and reference sources must [shall] con-
tain no more than:

(i) 1 millicurie (mCi) [m€i] (37 MBq) for beta or

[and/er] gamma emitting radionuclides; or

49 TexReg 5276 July 19, 2024 Texas Register



(i) 10 pCi (0.37 MBq) for alpha emitting radionu-
clides; or

(B) the intended recipients are qualified by training and
experience and have sufficient facilities and equipment to safely use
and handle the requested quantity of radioactive material in any form
in the case of unregistered sources or, for registered sealed sources con-
tained in unregistered devices, are qualified by training and experience
and have sufficient facilities and equipment to safely use and handle
the requested quantity of radioactive material in unshielded form, as
specified in their licenses; and

(i) the intended recipients are licensed under [in
accordanee with] subsection (h) of this section, §289.256(0) of this
subchapter [title], or equivalent regulations of the NRC or any agree-
ment state; or

(ii) the recipients are authorized for research and de-
velopment; or

(iii) the sources and devices are to be built to the
unique specifications of the particular recipient and contain no more
than 20 curie (Ci) (740 gigabecquerel (GBq)) [€i (740 GBg)] of tritium
or 200 mCi (7.4 GBq) of any other radionuclide.

(9) After the SS & D certificate of registration is issued,
the department may conduct an additional review as it determines is
necessary to ensure compliance with current regulatory standards. In
conducting its review, the department will complete its evaluation
according to [in aceordanee with] criteria specified in this section.
The department may request [sueh] additional information [as] it
considers necessary to conduct its review and the SS & D certificate of
registration holder must [shall] provide the information [as] requested.

(10) Inactivation of SS & D certificates [eertificate(s)] of
registration.

(A) An SS & D certificate of registration holder [whe]
no longer manufacturing [manufactures] or initially transferring
[transfers] any of the sealed sources [seuree(s)] or devices [deviee(s)]
covered by a particular SS & D certificate of registration issued by the
department must [shall] request inactivation of the SS & D certificate
of registration. Such a request must [shall] be made to the department
by an appropriate method under [in aceerdanee with] §289.201(k) of
this chapter [title] and must [shall rermally] be made no later than two
[2] years after initial distribution of all of the sources [seureefs)] or
devices [deviee(s)] covered by the SS & D certificate of registration
have [has] ceased. However, if the SS & D certificate of registration
holder determines [that] an initial transfer was in fact the last initial
transfer more than two [2] years after that transfer, the SS & D
certificate of registration holder must [shall] request inactivation of the
SS & D certificate of registration within 90 days of this determination
and briefly describe the circumstances of the delay.

(B) If a distribution license is to be terminated under
[in accordanee with] subsection (y) of this section, the licensee must
[shall] request inactivation of its SS & D certificate of registration
[registration{s)] associated with that distribution license before the de-
partment will terminate the license. A [Sueh a] request for inactivation
of the SS & D certificate [eettificate(s)] of registration must [shal] in-
dicate [that] the license is being terminated and include the associated
specific license number.

(C) A specific license to manufacture or initially trans-
fer a source or device covered only by an inactivated SS & D certifi-
cate of registration no longer authorizes the licensee to initially transfer
such sources or devices for use. Servicing of devices must comply with
[shall be in accordance with] any conditions in the SS & D certificate

of registration, including in the case of an inactive SS & D certificate
of registration.

(w) Issuance of specific licenses.

(1) When the department determines [that] an application
meets the requirements of the Act and the rules of this chapter [the de-
partment], the department issues [will issue] a specific license autho-
rizing the proposed activity in such form and containing the conditions
and limitations as the department deems appropriate or necessary.

(2) The department may incorporate in any license at the
time of issuance, or [thereafter] by amendment, additional require-
ments and conditions with respect to the licensee's receipt, possession,
use, and transfer of radioactive material subject to this section as the
department deems appropriate or necessary [in erder] to:

(A) minimize danger to occupational and public health
and safety and the environment;

(B) require reports and the keeping of records, and [te]
provide for inspections of activities under [in accordanece with] the li-
cense as may be appropriate or necessary; and

(C) prevent loss or theft of radioactive material subject
to this chapter.

(3) The department may request, and the licensee must
[shall] provide, additional information after the license has been issued
to enable the department to determine whether the license should be
modified as specified in [accordance with] subsection (dd) of this
section.

(x) Specific terms and conditions of licenses.

(1) Eachlicense issued under [in aceordanece with] this sec-
tion is [shall be] subject to the applicable provisions of the Act and to
applicable rules [; now or hereafter| in effect[;] and orders of the de-
partment.

(2) No license issued or granted under [in accordance
with] this section and no right to possess or utilize radioactive material
granted by any license issued under [in aceordanee with] this section
may [shall] be transferred, assigned, or in any manner disposed of,
either voluntarily or involuntarily, directly or indirectly, through
transfer of control of any license to any person unless the department
[shall], after securing full information, finds [find that] the transfer
complies [is in aceordanece] with [the provisions of] the Act, [and to]
applicable rules in effect, [now or hereafter in effeet;] and orders of
the department. The department provides [; and shall give] its consent
in writing.

(3) An application for transfer of license must [shall] in-
clude:

(A) theidentity, technical and financial qualifications of
the proposed transferee; and

(B) financial assurance for decommissioning informa-
tion required by subsection (gg) of this section.

(4) Each person licensed by the department under [in ae-
eordanee with] this section must [shall] confine use and possession of
the radioactive material licensed to the locations and purposes autho-
rized in the license. Radioactive material must [shall] not be used or
stored in residential locations unless specifically authorized by the de-
partment.

(5) The licensee must [shall] notify the department[;] in
writing within 15 calendar days|;] of any of the following changes:

(A) name;
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(B) mailing address; or
(©) RSO.

(6) Each licensee must [shall] notify the department, in
writing, immediately following the filing of a voluntary or involuntary
petition for bankruptcy by the licensee or its parent company, if the
parent company is involved in the bankruptcy.

(7) The notification in paragraph six [(6)] of this subsection
must [shall] include:

(A) the bankruptcy court in which the petition for bank-
ruptcy was filed; and

(B) the date of the filing of the petition.

(8) A copy of the petition for bankruptcy must [shall] be
submitted to the department along with the written notification.

(9) Indeciding [making a determination] whether to grant,
deny, amend, renew, revoke, suspend, or restrict a license, the depart-
ment may consider the technical competence and compliance history
of an applicant or holder of a license. After an opportunity for a hear-
ing, the department may deny an application for a license, an amend-
ment to a license, or an application for renewal of a license if the ap-
plicant's compliance history reveals [that] three or more disciplinary
[department] actions have been issued against the applicant[;] within
the previous six years. Disciplinary actions include those assessing [;
that assess] administrative or civil penalties against the applicant[;] or
revoking [that reveke] or suspending [suspend] the applicant's license.

(10) Each licensee preparing technetium-99m radiophar-
maceuticals from molybdenum-99/technetium-99m generators or
rubidium-82 from strontium-82/rubidium-82 generators must [shaH]
test the generator eluates for molybdenum-99 breakthrough or stron-
tium-82 and strontium-85 contamination, respectively, under [in
aecordanee with]| §289.256 of this subchapter [title].

(A) The licensee must [shall] make, maintain, and re-
tain a record of the results of each test for inspection by the department,
as specified in [aceordanee with] subsection (mm) of this section.

(B) The licensee must [shall] report the results of any
test exceeding [that exeeeds] the permissible concentration listed in
§289.256(ii) of this subchapter [title] at the time of generator elution,

as specified in [accordance with] §289.256(www) [§289:256(xxx)}] of
this subchapter [title].

(11) Licensees must [shall] not hold radioactive waste,
sources, or devices not authorized for disposal by decay in storage,
and [that are] not in use for longer than 24 months following the last
principal activity use. Sources and devices kept in standby for future
use may be excluded from the 24-month time limit if the department
approves a plan for future use. A plan for an alternative disposal
timeframe may be submitted by the licensee if the 24-month time limit
cannot be met. Licensees must [shall] submit plans to the department
at least 30 days before the end of the 24 months of nonuse.

(y) Expiration and termination of licenses and decommission-
ing of sites and separate buildings or outdoor areas.

(1) Except as provided in paragraph (2) of this subsection
and subsection (z)(2) of this section, each specific license expires at the
end of the day, in the month and year stated in the license.

(2) Expiration of the specific license does not relieve the
licensee of the requirements of this chapter.

(3) Alllicense provisions continue in effect beyond the ex-
piration date, with respect to possession of radioactive material until
the department notifies the former licensee in writing [that] the provi-

sions of the license are no longer binding. During this time, the former
licensee must [shall]:

(A) be limited to actions involving radioactive material
to those [that are] related to decommissioning; and

(B) continue to control entry to restricted areas
until each location [the location(s)] is suitable for release for unre-
stricted use, as specified [in aceordance with the requirements] in
§289.202(ddd) of this chapter [title].

(4) Within 60 days of the occurrence of any of the follow-
ing, each licensee must [shall] provide notification to the department in
writing and either begin decommissioning a site, or any separate build-
ing or outdoor area containing [that eentains] residual radioactivity, so
[that] the building and outdoor area is suitable for release under [in ae-
eordance with] §289.202(eee) of this chapter [title], or submit within
12 months of notification a decommissioning plan, if required by para-
graph (7) of this subsection, and begin decommissioning upon approval
of that plan if:

(A) the license has expired or has been revoked, as
specified in [aceordance with] this subsection or subsection (dd) of
this section;

(B) the licensee has decided to permanently cease prin-
cipal activities, as defined in §289.201(b) of this chapter [title], at the
entire site or in any separate building or outdoor area containing [that
eontains] residual radioactivity and [sueh that] the building or outdoor
area is unsuitable for release, as specified in [aceordanee with] depart-
ment requirements;

(C) no principal activities at an entire site as specified
in the license have been conducted for a period of 24 months; or

(D) no principal activities have been conducted for a
period of 24 months in any separate building or outdoor area containing
[that eentains] residual radioactivity such that the building or outdoor
area is unsuitable for release under [in accordance with] §289.202(cee)
of this chapter [title].

(5) Coincident with the notification required by paragraph
(4) of this subsection, the licensee must [shall] maintain in effect all
decommissioning financial assurances established by the licensee,
as specified in [aceordanee with] subsection (gg) of this section in
conjunction with a license issuance or renewal or as required by
this section. The amount of the financial assurance must [shall] be
increased, or may be decreased, as appropriate, with department
approval, to cover the detailed cost estimate for decommissioning
established under [in aceordanee with]| paragraph (10)(E) of this
subsection.

(A) Any licensee who has not provided financial assur-
ance to cover the detailed cost estimate submitted with the decommis-
sioning plan must [shall] do so as specified in [aceordance with] sub-
section (gg) of this section.

(B) Following approval of the decommissioning plan, a
licensee may reduce the amount of the financial assurance as decom-
missioning proceeds and radiological contamination is reduced at the
site, with the approval of the department.

(6) The department may grant a request to delay or post-
pone initiation of the decommissioning process if the department de-
termines [that] such relief is not detrimental to the occupational and
public health and safety and is otherwise in the public interest. The
request must [shall] be submitted no later than 30 days before notifica-
tion under [in aceordance with| paragraph (4) of this subsection. The
schedule for decommissioning set forth in paragraph (4) of this subsec-
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tion must [may] not commence until the department has decided [made
a determinatien] on the request.

(7) A decommissioning plan must [shall] be submitted if
required by license condition or if the procedures and activities neces-
sary to carry out decommissioning of the site or separate building or
outdoor area have not been previously approved by the department and
these procedures could increase potential health and safety impacts to
workers or to the public, such as in any of the following cases:

(A) procedures would involve techniques not applied
routinely during cleanup or maintenance operations;

(B) workers would be entering areas not normally occu-
pied where surface contamination and radiation levels are significantly
higher than routinely encountered during operation;

(C) procedures could result in significantly greater air-
borne concentrations of radioactive materials than are present during
operation; or

(D) procedures could result in significantly greater re-
leases of radioactive material to the environment than those associated
with operation.

(8) The department may approve an alternate schedule for
submittal of a decommissioning plan required under [in aceordanee
with] paragraph (4) of this subsection if the department determines
[that] the alternative schedule is necessary to the effective conduct of
decommissioning operations and presents no undue risk from radiation
to the occupational and public health and safety and is otherwise in the
public interest.

(9) The procedures listed in paragraph (7) of this subsec-
tion must [may] not be carried out before approval of the decommis-
sioning plan.

(10) The proposed decommissioning plan for the site or
separate building or outdoor area must [shalt] include the following:

(A) adescription of the conditions of the site or separate
building or outdoor area sufficient to evaluate the acceptability of the
plan;

(B) a description of planned decommissioning activi-
ties;
(C) a description of methods used to ensure protection

of workers and the environment against radiation hazards during de-
commissioning;

(D) adescription of the planned final radiation survey;

(E) an updated detailed cost estimate for decommis-
sioning, comparison of that estimate with present funds set aside for
decommissioning, and a plan for assuring the availability of adequate
funds for completion of decommissioning; and

(F) for decommissioning plans calling for completion
of decommissioning later than 24 months after plan approval, a jus-
tification for the delay based on the criteria in paragraph (15) of this
subsection.

(11) The proposed decommissioning plan will be approved
by the department if the information in the plan demonstrates [that] the
decommissioning will be completed as soon as practicable and [that]
the health and safety of workers and the public will be adequately pro-
tected.

(12) Except as provided in paragraph (14) of this subsec-
tion, licensees must [shall] complete decommissioning of the site or

separate building or outdoor areas as soon as practicable but no later
than 24 months following the initiation of decommissioning.

(13) Except as provided in paragraph (14) of this subsec-
tion, when decommissioning involves the entire site, the licensee must
[shall] request license termination as soon as practicable but no later
than 24 months following the initiation of decommissioning.

(14) The department may approve a request for an alter-
nate schedule for completion of decommissioning of the site or sepa-
rate building or outdoor area, and license termination if appropriate, if
the department determines [that] the alternative is warranted by con-
sideration of the following:

(A) whether it is technically feasible to complete de-
commissioning within the allotted 24-month period;

(B) whether sufficient waste disposal capacity is avail-
able to allow completion of decommissioning within the allotted
24-month period;

(C) whether a significant volume reduction in wastes re-
quiring disposal is [will be] achieved by allowing short-lived radionu-
clides to decay;

(D) whether a significant reduction in radiation expo-
sure to workers can be achieved by allowing short-lived radionuclides
to decay; and

(E) other site-specific factors [that] the department may
consider appropriate on a case-by-case basis, such as the regulatory re-
quirements of other government agencies, lawsuits, groundwater treat-
ment activities, monitored natural ground-water restoration, actions
that could result in more environmental harm than deferred cleanup,
and other factors beyond the control of the licensee.

(15) As the final step in decommissioning, the licensee
must [shall de the following]:

(A) certify the disposition of all licensed material, in-
cluding accumulated wastes; and

(B) conduct a radiation survey of the premises where
the licensed activities were carried out and submit a report of the re-
sults of this survey unless the licensee demonstrates [that] the premises
are suitable for release according to [in aceordanece with] the radiolog-
ical requirements for license termination as specified in §289.202(ddd)
of this chapter [title]. The licensee must [shall do the felowing], as
appropriate:

(i) report the following levels:

(I) gamma radiation in units of microroentgen
per hour (uR/hr) (millisieverts per hour (mSv/hr)) at 1 meter (m) from
surfaces;

(II) radioactivity, including alpha and beta,
in units of disintegrations per minute (dpm) or microcuries (nCi)
(megabecquerels (MBq)) per 100 square centimeters (cm?) [(em? }]
for surfaces;

(1) pCi (MBq) per milliliter for water; and

(1V) picocuries (pCi) (becquerels (Bq)) per gram
(g) for solids such as soils or concrete; and

(ii) specify the manufacturer's name and model and
serial number of each survey instrument [survey instrument(s)] used
and certify [that] each instrument is properly calibrated, as specified in
[aceordance with] §289.202(p) of this chapter, [title] and tested.

(16) The department will provide written notification to
specific licensees, including former licensees with provisions contin-
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ued in effect beyond the expiration date under [in aceordance with]
paragraph (3) of this subsection, that the provisions of the license
are no longer binding. The department provides [will previde] such
notification when the department determines [that]:

(A) radioactive material has been properly disposed;

(B) reasonable effort has been made to eliminate resid-
ual radioactive contamination, if present;

(C) a radiation survey has been performed
demonstrating [that demenstrates that] the premises are suitable for
release according to [in accordanee with] the radiological requirements
for license termination as specified in §289.202(ddd) of this chapter
[title], or other information submitted by the licensee is sufficient
to demonstrate [that] the premises are suitable for release according
to [in acecordanee with] the radiological requirements for license
termination as specified in §289.202(ddd) of this chapter [title]; and

(D) any outstanding fees under [in aeceerdanee with]
§289.204 of this chapter [title] are paid and any outstanding notices of
violations of this chapter or of license conditions are resolved.

(17) Each licensee must [shall] submit to the department
all records required by §289.202(nn)(3) of this chapter [title] before
the license is terminated.

(z) Renewal of licenses.

(1) Requests for renewal of specific licenses must [shal]
be filed as specified in [accordanee with] subsection (d)(1) - (4) and (6)
- (8) of this section. In any application for renewal, the applicant may
incorporate drawings by clear and specific reference (for example, title,
date, and unique number of drawing), if no modifications have been
made since previously submitted.

(2) In any case in which a licensee, not less than 30 days
before expiration of an existing license, has filed a request in proper
form for renewal or for a new license authorizing the same activities,
the [sueh] existing license will [shall] not expire until the request has
been finally determined by the department. In any case in which a li-
censee, not more than 90 days after the expiration of an existing license,
has filed a request in proper form for renewal or for a new license au-
thorizing the same activities, the department may reinstate the license
and extend the expiration until the request has been finally determined
by the department. The requirements in this subsection are subject to
the provisions of Texas Government Code, §2001.054.

(3) An application for technical renewal of a license will
be approved if the department determines [that] the requirements of
subsection (e) of this section are [have been] satisfied.

(aa) Amendment of licenses at request of licensee.

(1) Requests for amendment of a license must [shall] be
filed as specified in [accordanee with] subsection (d)(1) - (4) of this
section, must [shall] be signed by management or the RSO, and must
[shall] specify the respects in which the licensee desires a license to be
amended and the grounds for the amendment.

(2) Requests for amendments to delete a subsite from a li-
cense must [shall] be filed as specified in [accordanee with] subsections
(d)(1) and (2) and (y)(13) and (15) of this section.

(bb) Department action on requests to renew or amend. In con-
sidering a request by a licensee to renew or amend a license, the depart-
ment applies [will apply] the criteria in subsection (e) of this section as
applicable.

(cc) Transfer of material.

(1) Alicensee must not [Ne licensee shall] transfer radioac-
tive material except as authorized under [in aceordanee with] this chap-
ter. This subsection does not include transfer for commercial distribu-
tion.

(2) Exceptas otherwise provided in a license and subject to
the provisions of paragraphs (3) and (4) of this subsection, any licensee
may transfer radioactive material:

(A) to the department, only after receiving approval
from the department [(A Licensee may transfer material to the depart-
ment only after receiving prior approval from the department)|;

(B) to the United States Department of Energy (DOE);

(C) to any person exempt from this section to the extent
permitted, as specified in [aceordanee with] such exemption;

(D) to any person authorized to receive such material
under [in accordanee with| the terms of a general license or its equiv-
alent, or a specific license or equivalent licensing document, issued by
the department, the NRC, or any agreement state, or to any person oth-
erwise authorized to receive such material by the federal government
or any agency of the federal government, the department, or any agree-
ment state; or

(E) as otherwise authorized by the department in writ-
ing.
(3) Before transferring radioactive material to a specific li-
censee of the department, the NRC, or any agreement state, or to a
general licensee who is required to register with the department, the
NRC, or any agreement state before receipt of the radioactive material,
the licensee transferring the material must [shall] verify [that] the trans-
feree's license authorizes the receipt of the type, form, and quantity of
radioactive material to be transferred.

(4) The following methods for the verification required by
paragraph (3) of this subsection are acceptable.

(A) The transferor possesses and has read [may pessess
and have read] a current copy of the transferee's specific license.

(B) When a current copy of the transferee's specific li-
cense described in subparagraph (A) of this paragraph is not readily
available or when a transferor desires to verify the [that] information
received is correct or up-to-date, the transferor may obtain and record
confirmation from the department, the NRC, or any agreement state
[that] the transferee is licensed to receive the radioactive material.

(5) Preparation for shipment and transport of radioactive
material must [shall] be performed as specified in [accordanee with|
the provisions of subsection (ff) of this section.

(6) Requirements for a specific license to initially transfer
source material to a person generally licensed under §289.251(f)(3) of
this subchapter [transfer of small quantities of souree material].

(A) An application for a specific license to ini-
tially transfer source material for use under [in accordance with]
§289.251(f)(3) of this subchapter [title]; 10 CFR [Fitle 10, €ER;]
§40.22; or equivalent regulations of any agreement state, will be
approved if:

(i) the applicant satisfies the general requirements as
specified in subsection (e) of this section; and

(ii) the applicant submits adequate information on,
and the department approves, the methods to be used for quality con-
trol, labeling, and providing safety instructions to recipients.
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(B) Quality control, labeling, safety instructions, and
records and reports. Each person licensed under subparagraph (A) of
this paragraph must [shall]:

(i) label the immediate container of each quantity of
source material with the type of source material and quantity of material
and the words, "radioactive material"; [“radioactive material"|

(ii)  ensure [that] the quantities and concentrations of
source material are as labeled and indicated in any transfer records;|-]

(iii) provide the information as specified in this
clause to each person to whom source material is transferred for use
under §289.251(f)(3) of this subchapter [title]; 10 CFR [Title 10;
CER;] §40.22; or equivalent regulations of any agreement state. This
information must be provided [transferred] before the source material
is transferred for the first time in each calendar year to the [particular]
recipient. The required information includes:

(I) acopy of this subsection, and[5] as applicable,
[ef] §289.251(f)(3) of this subchapter [title]; 10 CFR [Fitle 10; CER;]
§40.22; or the equivalent agreement state regulation [that applies]; and
[of this subseetion;] 10 CFR [Fitle 10; €ER;] §40.51; or the equivalent
agreement state regulations [that apply]; and

(II) appropriate radiation safety precautions and
instructions relating to handling, use, storage, and disposal of the ma-
terial; and[-]

(iv) report transfers as follows:

(1) File a report with the department and the Di-
rector, Office of Nuclear Material Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington, DC 20555. The report must
[shall] include the following information:

(-a-) the name, address, and license number
of the person who transferred the source material;

(-b-) for each general licensee under
§289.251(f)(3) of this subchapter [title]; 10 CFR [Fitle 10, CER;]
§40.22; or equivalent regulations of any agreement state to whom
greater than 50 grams (0.11 pounds (1b)) [(0-1} 1b)] of source material
has been transferred in a single calendar quarter, the name and address
of the general licensee to whom source material is distributed; a
responsible agent, by name or [andter] position and phone number,
of the general licensee to whom the material was sent; and the type,
physical form, and quantity of source material transferred; and

(-c-) the total quantity of each type and phys-
ical form of source material transferred in the reporting period to all
such generally licensed recipients.

(II) File a report with each responsible agree-
ment state agency that identifies all persons[;] operating under
§289.251(f)(3) of this subchapter [title]; 10 CFR [Fitle 10; €ER;]
§40.22;[;] or equivalent regulations of any agreement state to whom
greater than 50 grams (0.11 1b) of source material has been transferred
within a single calendar quarter. The report must [shall] include
the following information specific to those transfers made to the
agreement state being reported to:

(-a-) the name, address, and license number
of the person who transferred the source material; and

(-b-) the name and address of the general li-
censee to whom source material was distributed; a responsible agent,
by name or [and/er] position and phone number, of the general licensee
to whom the material was sent; and the type, physical form, and quan-
tity of source material transferred; and

(-c-) the total quantity of each type and phys-
ical form of source material transferred in the reporting period to all
such generally licensed recipients within the agreement state.

(III) The following are to be submitted to the de-
partment by January 31 of each year:

(-a-) each report required by subclauses (I)
and (IT) of this clause covering all transfers for the previous calendar
year;

(-b-) ifno transfers were made during the cur-
rent period to a person [persens]| generally licensed under [in aceor-
danee with] §289.251(f)(3) of this subchapter [title]; 10 CFR [Fitle 105
CER;] §40.22; or equivalent regulations of any agreement state, a re-
port to the department indicating so; and

(-c-) ifnotransfers have been made to general
licensees in a particular agreement state during the reporting period,
this information must [shall] be reported to the responsible agreement
state upon request of that agency.

(C) Records.

(i) The licensee must [shall] maintain all informa-
tion supporting [that supperts] the reports required by this paragraph
concerning each transfer to a general licensee for inspection by the de-
partment, as specified in [aceerdanee with] subsection (mm) of this
section.

(i) The licensee transferring [whe transferred] the
material must [shall] retain each record of transfer of radioactive ma-
terial until the department terminates each license authorizing [that au-
therizes] the activity [that is] subject to the recordkeeping requirement.

(dd) Modification, suspension, and revocation of licenses.

(1) The terms and conditions of all licenses are [shall be]
subject to revision or modification. A license may be modified, sus-
pended, or revoked due to [by reasen of] amendments to the Act or[;
by reason of| rules in this chapter, or orders issued by the department
or a court.

(2) Any license may be revoked, suspended, or modified,
in whole or in part, for any of the following:

(A) any material false statement in the application or
any statement of fact required under provisions of the Act;

(B) conditions revealed by such application or state-
ment of fact or any report, record, or inspection, or other means
warranting [that would warrant the] department refusal [te refuse] to
grant a license on an original application;

(C) violation of, or failure to observe any of the terms
and conditions of the Act, this chapter, the license, or order of the de-
partment or court; or

(D) existing conditions constituting [that eenstitate] a
substantial threat to the public health or safety or the environment.

(3) Each specific license revoked by the department ends at
the end of the day on the date of the department's final determination to
revoke the license, or on the revocation date stated in the determination,
or as otherwise provided by the department order.

(4) Except in cases in which the occupational and public
health or safety requires otherwise, no license will [shall] be suspended
or revoked unless, before the institution of proceedings [therefore],
facts or conduct warranting [that may warrant] such action is [shall
have been] called to the attention of the licensee in writing and the
licensee has been given [shall have been afforded] an opportunity to
demonstrate compliance with all lawful requirements.

(ee) Reciprocal recognition of licenses.

(1) Subject to this section, any person who holds a specific
license from the NRC or any agreement state, and issued by the agency
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having jurisdiction where the licensee maintains an office for directing
the licensed activity, and at which radiation safety records are normally
maintained, is granted a general license to conduct the activities autho-
rized in such licensing document within the State of Texas provided
[that]:

(A) the licensing document does not limit the activity
authorized by such document to specified installations or locations;

(B) the out-of-state licensee notifies the department in
writing at least three working days before engaging in such activity. If,
for a specific case, the three-working-day period would impose an un-
due hardship on the out-of-state licensee, the licensee may, upon appli-
cation to the department, obtain permission to proceed sooner. The de-
partment may waive the requirement for filing additional written notifi-
cations during the remainder of the calendar year following the receipt
of the initial notification from a person engaging in activities under [
acecordanee with] the general license provided in this subsection. Such
notification must [shall] include:

(i) the exact location, start date, duration, and type
of activity to be conducted;

(ii) the identification of the radioactive material to
be used;

(iii) the name [name(s)] and in-state address
[address(es)] of each individual [the individual(s)] performing the

activity;

(iv) acopy of the applicant's pertinent license;

(v) a copy of the licensee's operating, safety, and
emergency procedures;

(vi) a fee as specified in §289.204 of this chapter
[title]; and

(vii) acopy of the completed RC Form 252-1 (Busi-
ness Information Form);

(C) the out-of-state licensee complies with all applica-
ble rules of the department and with all the terms and conditions of the
licensee's licensing document, except any such terms and conditions
[that may be] inconsistent with applicable rules of the department;

(D) the out-of-state licensee supplies such other infor-
mation as the department may request;

(E) the out-of-state licensee must [shall] not transfer or
dispose of radioactive material possessed or used under [in accordanee
with] the general license provided in this subsection except by transfer
to a person:

(i) specifically licensed by the department, the NRC,
or any agreement state to receive such material, or

(i) exempt from the requirements for a license
for such material under [in accordance with] §289.251(e)(1) of this
subchapter [title]; and

(F) the out-of-state licensee must always [shall] have
the following documents in their possession [at all times] when con-
ducting work in Texas, and make them available for department review
upon request:

(i) a copy of the department letter granting the li-
censee reciprocal recognition of their out-of-state license;

(i) acopy of the licensee's operating and emergency
procedures;

(iii) a copy of the licensee's radioactive material li-
cense;

(iv) a copy of all applicable sections of this chapter
[25 FAC; Chapter 289]; and

(v) acopy of the completed RC Form 252-3 notify-
ing the department of the licensee's intent to work in Texas.

(2) In addition to the provisions of paragraph (1) of this
subsection, any person who holds a specific license issued by the NRC
or any agreement state authorizing the holder to manufacture, trans-
fer, install, or service the device described in §289.251(f)(4)(H) of this
subchapter [title] or in 10 CFR [TFitle 10; €FR;] §150.20, within areas
subject to the jurisdiction of the licensing body, is granted a general li-
cense to install, transfer, demonstrate, or service the device in the State
of Texas provided that:

(A) the person files a report with the department within
30 days after the end of each calendar quarter in which any device is
transferred to or installed in the State of Texas. Each report must [shall]
identify by name and address, each general licensee to whom the device
is transferred, the type of device transferred by manufacturer's name,
model and serial number of the device, and serial number of the sealed
source, and the quantity and type of radioactive material contained in
the device;

(B) the device has been manufactured, labeled, in-
stalled, and serviced as specified in [aceerdance with] applicable
provisions of the specific license issued to the person by the NRC or
any agreement state;

(C) the person assures [that] any labels required to be
affixed to the device according to [in accordanee with] requirements
of the authority licensing the [that licensed] manufacture of the device,
bear a statement that "Removal of this label is prohibited"; and

(D) the holder of the specific license furnishes to each
general licensee to whom the holder of the specific license transfers the
device, or on whose premises the holder of the specific license installs
the device, a copy of the general license contained in §289.251(f)(4)(H)
of this subchapter [title].

(3) The department may withdraw, limit, or qualify its ac-
ceptance of any specific license or equivalent licensing document is-
sued by another agency, or any product distributed under [in aceor-
danee with] the licensing document, upon determining [that] the action
is necessary [in order] to prevent undue hazard to occupational and
public health and safety and the environment.

(ff) Preparation of radioactive material for transport. Require-
ments for the preparation of radioactive material for transport are spec-
ified in §289.257 of this subchapter [title].

(gg) Financial assurance and record keeping for decommis-
sioning.

(1) The applicant for a specific license or renewal of a spe-
cific license, or holder of a specific license, authorizing the possession
and use of radioactive material must [shall] submit and receive writ-
ten authorization for a decommissioning funding plan as described in
paragraph (4) of this subsection in an amount sufficient to allow the de-
partment to engage a third party to decommission each site [the site(s)]
specified on the license for the following situations:

(A) when unsealed radioactive material requested or
authorized on the license, with a half-life greater than 120 days, is in
quantities exceeding 10° times the applicable quantities set forth in
subsection (jj)(2) of this section;
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(B) when a combination of the unsealed radionuclides
requested or authorized on the license, with a half-life greater than
120 days, results in the R of the radionuclides divided by 105 being
greater than 1 (unity rule), where R is defined as the sum of the ratios
of the quantity of each radionuclide to the applicable value in subsec-
tion (jj)(2) of this section;

(C) when sealed sources or plated foils requested or au-
thorized on the license, with a half-life greater than 120 days and in
quantities exceeding 10'2 times the applicable quantities set forth in
subsection (jj)(2) of this section (or when a combination of isotopes is
involved if R, as defined in this subsection, divided by 10'2 is greater
than 1), must [shall] submit a decommissioning funding plan as de-
scribed in paragraph (4) of this subsection; or

(D) when radioactive material requested or authorized
on the license is in quantities more than 100 mCi (3.7 GBq) [(3-7 giga-
beequerels (GBg))] of source material in a readily dispersible form.

(2) The applicant for a specific license or renewal of a spe-
cific license or the holder of a specific license authorizing possession
and use of radioactive material as specified in paragraph (3) of this sub-
section must [shall] either:

(A) submit a decommissioning funding plan as de-
scribed in paragraph (4) of this subsection in an amount sufficient to
allow the department to engage a third party to decommission each
site [the site{s)] specified on the license; or

(B) submit financial assurance for decommissioning in
the amount specified in [aeceordanee with] paragraph (3) of this sub-
section, using one of the methods described in paragraph (6) of this
subsection, in an amount sufficient to allow the department to engage
a third party to decommission each site [the site(s)] specified on the li-
cense.

(3) The required amount of financial assurance for decom-
missioning is determined by the quantity of material authorized by the
license and is determined as follows:

(A) $1,125,000 for quantities of material greater than
10* but less than or equal to 105 times the applicable quantities in sub-
section (jj)(2) of this section in unsealed form. (For a combination of
radionuclides, if R, as defined in paragraph (1) of this subsection, di-
vided by 10¢ is greater than 1 but R divided by 105 is less than or equal
to 1);

(B) $225,000 for quantities of material greater than 103
but less than or equal to 104 times the applicable quantities in subsection
(1)(2) of this section in unsealed form. (For a combination of radionu-
clides, if R, as defined in paragraph (1) of this subsection, divided by
103 is greater than 1 but R divided by 104 if less than or equal to 1);

(C) $113,000 for quantities of material greater than 1010
but less than or equal to 102 times the applicable quantities in sub-
section (jj)(2) of this section in sealed sources or plated foils. (For a
combination of radionuclides, if R, as defined in paragraph (1) of this
subsection, divided by 10 is greater than 1, but R divided by 1022 is
less than or equal to 1); or

(D) $225,000 for quantities of source material greater
than 10 mCi (0.37 GBq) but less than or equal to 100 mCi (3.7 GBq)
in a readily dispersible form.

(4) Each decommissioning funding plan must [shal]:

(A) be submitted for review and approval and must
[shall] contain the following:

(i) a detailed cost estimate for decommissioning in
an amount reflecting:

(I) the cost of an independent contractor to per-
form all decommissioning activities;

(II) the cost of meeting the criteria of
§289.202(ddd)(2) of this chapter [title] for unrestricted use[;] provided
that, if the applicant or licensee can demonstrate its ability to meet
the provisions of §289.202(ddd)(3) of this chapter [title], then the cost
estimate may be based on meeting the criteria of §289.202(ddd)(3) of
this chapter [title];

(1Il) the volume of onsite subsurface material
containing residual radioactivity requiring [that will require] remedia-
tion to meet the criteria for license termination; and

(1V) an adequate contingency factor;[-]

(it) identification of and justification for using the
key assumptions contained in the detailed cost estimate;

(iii)  a description of the method of assuring funds
for decommissioning from paragraph (6) of this subsection, including
means for adjusting cost estimates and associated funding levels peri-
odically over the life of the facility;

(iv) a certification by the licensee that financial as-
surance for decommissioning has been provided in the amount of the
cost estimate for decommissioning; and

(v) asigned original of the financial instrument ob-
tained to satisfy the requirements of paragraph (6) of this subsection
(unless a previously submitted and accepted financial instrument con-
tinues to cover the cost estimate for decommissioning); and

(B) Dbe resubmitted at the time of license renewal and at
intervals not to exceed three years[; the decommissioning funding plan;
be resubmitted] with adjustments as necessary to account for changes
in costs and the extent of contamination. If the amount of financial
assurance is [will be] adjusted downward, this cannot be done until
the updated decommissioning funding plan is approved. The decom-
missioning funding plan must [shall] update the information submitted
with the original or prior approved plan, and must [shall] specifically
consider the effect of the following events on decommissioning costs:

(i) spills of radioactive material producing addi-
tional residual radioactivity in onsite subsurface material;

(i) waste inventory increasing above the amount
previously estimated,

(iii) waste disposal costs increasing above the
amount previously estimated;

(iv) facility modifications;
(v) changes in authorized possession limits;

(vi) actual remediation costs exceeding [that ex-
eeed] the previous cost estimate;

(vii) onsite disposal; and
(viii) use of a settling pond.

(5) Financial assurance in conjunction with a decommis-
sioning funding plan must [shall] be submitted as follows:

(A) for an applicant for a specific license, financial as-
surance as described in paragraph (6) of this subsection, may be ob-
tained after the application has been approved and the license issued
by the department, but must [shall] be submitted to the department be-
fore receipt of licensed material; or

(B) for an applicant for renewal of a specific license,
or a holder of a specific license, a signed original of the financial in-
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strument obtained to satisfy the requirements of paragraph (6) of this
subsection must [shall] be submitted with the decommissioning fund-
ing plan.

(6) Financial assurance for decommissioning must [shall]
be provided by one or more of the following methods. The financial
instrument obtained must [shall] be continuous for the term of the li-
cense in a form prescribed by the department. The applicant or licensee
must [shall] obtain written approval of the financial instrument or any
amendment to it from the department.

(A) [Prepayment.] Prepayment is the deposit into an
account segregated from licensee assets and outside the licensee's ad-
ministrative control of cash or liquid assets such that the amount of
funds would be sufficient to pay decommissioning costs. Prepayment
may be in the form of a trust, escrow account, government fund, cer-
tificate of deposit, or deposit of government securities.

(B) A surety method, insurance, or other guarantee
method. These methods guarantee [that] decommissioning costs will
be paid. A surety method may be in the form of a surety bond, letter
of credit, or line of credit. A parent company guarantee of funds for
decommissioning costs based on a financial test may be used if the
guarantee and test are as contained in subsection (jj)(3) of this section.
A parent company guarantee may not be used in combination with
other financial methods to satisfy the requirements of this section. For
commercial corporations issuing [that issae] bonds, a guarantee of
funds by the applicant or licensee for decommissioning costs based on
a financial test may be used if the guarantee and test are as contained
in subsection (jj)(4) of this section. For commercial companies [that
de] not issuing [issue] bonds, a guarantee of funds by the applicant or
licensee for decommissioning costs may be used if the guarantee and
test are as contained in subsection (jj)(5) of this section. For nonprofit
entities, such as colleges, universities, and nonprofit hospitals, a
guarantee of funds by the applicant or licensee may be used if the guar-
antee and test are as contained in subsection (jj)(6) of this section. A
guarantee by the applicant or licensee may not be used in combination
with any other financial methods to satisfy the requirements of this
section or in any situation where the applicant or licensee has a parent
company holding majority control of the voting stock of the company.
Any surety method or insurance used to provide financial assurance
for decommissioning must [shall] contain the following conditions.

(i) The surety method or insurance must [shall] be
open-ended or, if written for a specified term, such as five years, must
[shall] be renewed automatically unless 90 days or more before the re-
newal date, the issuer notifies the department, the beneficiary, and the
licensee of its intention not to renew. The surety method or insurance
must [shall] also provide [that] the full face amount be paid to the ben-
eficiary automatically before the expiration without proof of forfeiture
if the licensee fails to provide a replacement acceptable to the depart-
ment within 30 days after receipt of notification of cancellation.

(i) The surety method or insurance must [shal] be
payable in the State of Texas to the Radiation and Perpetual Care Ac-
count.

(iii)  The surety method or insurance must [shall] re-
main in effect until the department has terminated the license.

(C) An external sinking fund in which deposits are
made at least annually, coupled with a surety method or insurance,
the value of which may decrease by the amount being accumulated in
the sinking fund. An external sinking fund is a fund established and
maintained by setting aside funds periodically in an account segregated
from licensee assets and outside the licensee's administrative control
in which the total amount of funds would be sufficient to pay decom-
missioning costs at the time termination of operation is expected. An

external sinking fund may be in the form of a trust, escrow account,
government fund, certificate of deposit, or deposit of government
securities. The surety or insurance provisions must comply [shall be
in accordanee] with subparagraph (B) of this paragraph.

(D) In the case of federal, state, or local government
licensees, a statement of intent containing a cost estimate for decom-
missioning or an amount as specified in [accordance with] paragraph
(3) of this subsection, and indicating [that] funds for decommissioning
will be obtained when necessary.

(E) When a governmental entity is assuming custody
and ownership of a site, there must [shall] be an arrangement [that is]
deemed acceptable by such governmental entity.

(7) Each person licensed under [in aceordance with] this
section must [shall] make, maintain, and retain records of information
important to the safe and effective decommissioning of the facility in
an identified location for inspection by the department, as specified in
[aceordance with] subsection (mm) of this section. If records of rele-
vant information are kept for other purposes, reference to these records
and their locations may be used. Information the department considers
important to decommissioning consists of the following:

(A) records of spills or other unusual occurrences in-
volving the spread of contamination in and around the facility, equip-
ment, or site. These records may be limited to instances when con-
tamination remains after any cleanup procedures or when there is rea-
sonable likelihood [that] contaminants may have spread to inaccessible
areas, as in the case of possible seepage into porous materials such as
concrete. These records must [shall] include any known information
on identification of involved nuclides, quantities, forms, and concen-
trations;

(B) as-built drawings and modifications of structures
and equipment in restricted areas where radioactive materials are used
or stored, and of locations of possible inaccessible contamination such
as buried pipes [that may be] subject to contamination. If required
drawings are referenced, each relevant document need not be indexed
individually. If drawings are not available, the licensee must [shal]
substitute appropriate records of available information concerning
these areas and locations;

(C) except for areas containing only sealed sources
(provided the sealed sources have not leaked or no contamination
remains after any leak) or byproduct materials having only half-lives
of less than 65 days, a list contained in a single document and updated

every two years[;] of [the foHowing]:

(i) all areas designated and formerly designated as
restricted areas as defined in §289.201(b) of this chapter [title];

(ii) all areas outside of restricted areas requiring
[that require] documentation under subparagraph (A) of this para-
graph; and

(iii)  all areas outside of restricted areas containing
[that eentain] material where [sueh that], if the license expired, the
licensee would be required to either decontaminate the area to meet the
criteria for decommissioning in §289.202(ddd) of this chapter [title],
or meet the requirements for approval of disposal under §289.202(ff) -
(kk) of this chapter [title]; and

(D) records of the cost estimate performed for the de-
commissioning funding plan or of the amount certified for decommis-
sioning, and records of the funding method used for assuring funds.
January 1; 1995; for renewal of license in aceordance with this section
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shall provide financial assurance for decommissioning in accordance
with paragraphs (1) and (2) of this subsection.]
(hh) Emergency plan for responding to a release.

(1) A new or renewal application for each specific license
to possess radioactive materials in unsealed form, on foils or plated
sources, or sealed in glass, in excess of the quantities in subsection
(37)(7) of this section, must [shall] contain either:

(A) an evaluation showing [that] the maximum dose to
a person offsite due to a release of radioactive material would not ex-
ceed 1 rem effective dose equivalent or 5 rem [rems] to the thyroid; or

(B) an emergency plan for responding to a release of
radioactive material.

(2) One or more of the following factors may be used to
support an evaluation submitted under [in aceordanee with] paragraph
(1)(A) of this subsection:

(A) the radioactive material is physically separated so
[that] only a portion could be involved in an accident;

(B) all or part of the radioactive material is not subject
to release during an accident because of the way it is stored or pack-
aged;

(C) the release fraction in the respirable size range
would be lower than the release fraction in subsection (jj)(7) of this
section due to the chemical or physical form of the material;

(D) the solubility of the radioactive material would re-
duce the dose received;

(E) facility design or engineered safety features in the
facility would cause the release fraction to be lower than that in sub-
section (jj)(7) of this section;

(F) operating restrictions or procedures would prevent
arelease fraction as large as that in subsection (jj)(7) of this section; or

(G) other factors appropriate for the specific facility.

(3) An emergency plan for responding to a release of
radioactive material submitted under [in acecordance with] paragraph
(1)(B) of this subsection must [shall] include the following informa-
tion.

(A) Facility description. A brief description of the li-
censee's facility and area near the site.

(B) Types of accidents. Identification [An identifiea-
tiert] of each [type of] radioactive materials accident type for which
protective actions may be needed.

(C) Classification of accidents. A classification system
for classifying accidents as alerts or site area emergencies.

(D) Detection of accidents. Identification of the means
of detecting each type of accident in a timely manner.

(E) Mitigation of consequences. A brief description of
the means and equipment for mitigating the consequences of each type
of accident, including those provided to protect workers onsite, and a
description of the program for maintaining the equipment.

(F) Assessment of releases. A brief description of the
methods and equipment to assess releases of radioactive materials.

(G) Responsibilities. A brief description of the respon-
sibilities of licensee personnel should an accident occur, including
identification of personnel responsible for promptly notifying offsite

response organizations and the department; also, responsibilities for
developing, maintaining, and updating the plan.

(H) Notification and coordination. A commitment to
and a brief description of the means to promptly notify offsite response
organizations and request offsite assistance, including medical assis-
tance for the treatment of contaminated, injured onsite workers, when
appropriate. A control point must [shall] be established. The notifica-
tion and coordination must [shall] be planned so [that] unavailability of
some personnel, parts of the facility, and some equipment will not pre-
vent the notification and coordination. The licensee must [shal] also
commit to notify the department immediately after notification of the
appropriate offsite response organizations and not later than one hour
after the licensee declares an emergency. These reporting requirements
do not supersede or release licensees from complying with the require-
ments under [in accordanee with] the Emergency Planning and Com-
munity Right-to-Know-Act of 1986, Title III, Publication L. 99-499 or
other state or federal reporting requirements.

(I) Information to be communicated. A brief descrip-
tion of the types of information on facility status, radioactive releases,
and recommended protective actions, if necessary, to be given to off-
site response organizations and to the department.

(J) Training. A brief description of the frequency, per-
formance objectives, and plans for the training [that] the licensee will
provide workers on how to respond to an emergency, including any
special instructions and orientation tours the licensee would offer to
fire, police, medical, and other emergency personnel. The training
must [shall] familiarize personnel with site-specific emergency proce-
dures. Also, the training must comprehensively [shall thereughly] pre-
pare site personnel to effectively respond to accidents considered [for
their responsibilities in the event of accident scenarios postulated] as
most probable for the specific site and include[; inehading] the use of
team training for such events [seenarios].

(K) Safe shutdown. A brief description of the means of
restoring the facility to a safe condition after an accident.

(L) Exercises. Provisions for conducting quarterly
communications checks with offsite response organizations at inter-
vals not to exceed three months and biennial onsite exercises to test
response to simulated emergencies. Communications checks with off-
site response organizations must [shall] include the check and update
of all necessary telephone numbers. The licensee must [shall] invite
offsite response organizations to participate in the biennial exercises.
Participation of offsite response organizations in biennial exercises,
although recommended, is not required. Exercises must [shall] use
accident scenarios postulated as most probable for the specific site and
the scenarios must [shall] not be known to most exercise participants.
The licensee must [shall] critique each exercise using individuals not
having direct implementation responsibility for the plan. Critiques
of exercises must [shall] evaluate the appropriateness of the plan,
emergency procedures, facilities, equipment, training of personnel,
and overall effectiveness of the response. Deficiencies found by the
critiques must [shall] be corrected.

(M) Hazardous chemicals. A certification [that] the ap-
plicant has met its responsibilities under [in aceordanece with] the Emer-
gency Planning and Community Right-to-Know Act of 1986, Title 111,
Publication L. 99-499, if applicable to the applicant's activities at the
proposed place of use of the radioactive material.

(4) The licensee must [shall] allow the offsite response or-
ganizations expected to respond in case of an accident 60 days to com-
ment on the licensee's emergency plan before submitting it to the de-
partment. The licensee must [shall] provide any comments received
during [within] the 60 days to the department with the emergency plan.
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(i) Physical protection of category 1 and category 2 quantities
of radioactive material.

(1) Specific exemptions. A licensee possessing [that pes-
sesses] radioactive waste containing [that eentains] category 1 or cate-
gory 2 quantities of radioactive material is exempt from the require-
ments of paragraphs (2) - (23) of this subsection, except [that] any
radioactive waste containing [that eontains]| discrete sources, ion-ex-
change resins, or activated material weighing [that weighs] less than
2,000 kilograms (kg) (4,409 1b) [¢4,409 peunds)] is not exempt from
the requirements of this subsection. The licensee must [shall] imple-
ment the following requirements to secure the radioactive waste:

(A) wuse continuous physical barriers allowing [that al-
lew] access to the radioactive waste only through established access
control points;

(B) use a locked door or gate with monitored alarm at
the access control point;

(C) assess and respond to each actual or attempted
unauthorized access to determine whether an actual or attempted theft,
sabotage, or diversion occurred; and

(D) immediately notify the local law enforcement
agency (LLEA) and request an armed response from the LLEA upon
determination [that] there was an actual or attempted theft, sabotage, or
diversion of the radioactive waste containing [that eentains] category
1 or category 2 quantities of radioactive material.

(2) Personnel access authorization requirements for cate-
gory 1 or category 2 quantities of radioactive material.

(A) General.

(i) Each licensee possessing [that pessesses] an ag-
gregated quantity of radioactive material at or above the category 2

threshold must [shall] establish, implement, and maintain its access au-
thorization program, as specified in [aceordanee with] the requirements
of this paragraph and paragraphs (3) - (8) of this subsection.

(i)  An applicant for a new license and each licensee
that would become subject to the requirements of this paragraph and
paragraphs (3) - (8) of this subsection upon application for modifica-
tion of'its license, must [shall] implement the requirements of this para-
graph and paragraphs (3) - (8) of this subsection, as appropriate, before
taking possession of an aggregated category 1 or category 2 quantity
of radioactive material.

(iii) Any licensee that has not previously imple-
mented the security orders or been subject to this paragraph and
paragraphs (3) - (8) of this subsection must [shall] implement the
provisions of these paragraphs before aggregating radioactive material

to a quantity equaling [that equals] or exceeding [exeeeds] the category
2 threshold.

(B) General performance objective. The licensee's ac-
cess authorization program must ensure [that the] individuals specified
in subparagraph (C)(i) of this paragraph are trustworthy and reliable.

(C) Applicability.

(i) Licensees must [shall] subject the following in-
dividuals to an access authorization program:

(1) any individual whose assigned duties require
unescorted access to category 1 or category 2 quantities of radioactive
material or to any device containing [that eentains] the radioactive ma-
terial; and

(II) reviewing officials.

(i) Licensees need not subject the categories of in-
dividuals listed in paragraph (6)(A)(i) - (xiii) of this subsection to the
investigation elements of the access authorization program.

(iii) Licensees must [shall] approve for unescorted
access to category 1 or category 2 quantities of radioactive material
only those individuals with job duties requiring [that require] un-
escorted access to category 1 or category 2 quantities of radioactive
material.

(iv) Licensees may include individuals needing ac-
cess to safeguards information-modified handling under 10 CFR [in
accordanece with Title 10; CER;] Part 73, in the access authorization
program under this paragraph and paragraphs (3) - (8) of this subsec-
tion.

(3) Access authorization program requirements.
(A) Granting unescorted access authorization.

(i) Licensees must [shall] implement the require-
ments of paragraph (2), this paragraph, and paragraphs (4) - (8) of
this subsection for granting initial or reinstated unescorted access
authorization.

(i) Individuals who have been determined to be
trustworthy and reliable must [shall] also complete the security train-
ing required by paragraph (10)(C) of this subsection before being
allowed unescorted access to category 1 or category 2 quantities of
radioactive material.[}]

(B) Reviewing officials.

(i) Reviewing officials are the only individuals who
may make trustworthiness and reliability determinations allowing [that
allew] individuals to have unescorted access to category 1 or category
2 quantities of radioactive materials possessed by the licensee.

(ii) Each licensee must [shall] name one or more in-
dividuals to be reviewing officials. After completing the background
investigation on the reviewing official, the licensee must [shall] provide
to the department under oath or affirmation, a certification [that] the
reviewing official is deemed trustworthy and reliable by the licensee.
The fingerprints of the named reviewing official must be taken by a
law enforcement agency, federal or state agencies providing [that pre-
vide] fingerprinting services to the public, or commercial fingerprint-
ing services authorized by a state to take fingerprints. The licensee
must [shall] recertify [that] the reviewing official is deemed trustwor-
thy and reliable every 10 years, as specifiedin [aecordanee with| para-
graph (4)(C) of this subsection.

(iii) Reviewing officials must be permitted to have
unescorted access to category 1 or category 2 quantities of radioactive
materials or access to safeguards information or safeguards informa-
tion-modified handling[;] if the licensee possesses safeguards informa-
tion or safeguards information-modified handling.

(iv) Reviewing officials cannot approve other indi-
viduals to act as reviewing officials.

(v) A reviewing official does not need to undergo a
new background investigation before being named by the licensee as
the reviewing official if:

(1) the individual has undergone a background
investigation, including [that ineluded] fingerprinting and a Federal
Bureau of Investigation (FBI) criminal history records check and has
been determined to be trustworthy and reliable by the licensee; or

(1I) the individual is subject to a category listed
in paragraph (6)(A) of this subsection.
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(C) Informed consent.

(i) Licensees may not initiate a background investi-
gation without the informed and signed consent of the subject individ-
ual. This consent must include authorization to share personal informa-
tion with other individuals or organizations as necessary to complete
the background investigation. Before a final adverse determination,
the licensee must [shall] provide the individual with an opportunity to
correct any inaccurate or incomplete information [that is] developed
during the background investigation. Licensees do not need to obtain
signed consent from those individuals meeting [that meet] the require-
ments of paragraph (4)(B) of this subsection. A signed consent must
be obtained before any reinvestigation.

(ii) The subject individual may withdraw his or her
consent at any time. Licensees must [shall] inform the individual that:

() if an individual withdraws his or her consent,
the licensee may not initiate any elements of the background investi-
gation [that were] not in progress at the time the individual withdrew
his or her consent; and

(II) the withdrawal of consent for the back-
ground investigation is sufficient cause for denial or termination of
unescorted access authorization.

(D) Personal history disclosure. Any individual who is
applying for unescorted access authorization must [shall] disclose the
personal history information [that is] required by the licensee's access
authorization program for the reviewing official to determine [make a
determination of] the individual's trustworthiness and reliability. Re-
fusal to provide, or the falsification of, any personal history informa-
tion required by paragraph (2), this paragraph, and paragraphs (4) - (8)
of this subsection is sufficient cause for denial or termination of un-
escorted access.

(E) Determination basis.

(i) The reviewing official must [shall] determine
whether to permit, deny, unfavorably terminate, maintain, or admin-
istratively withdraw an individual's unescorted access authorization
based on an evaluation of all [ef] the information collected to meet the
requirements of paragraph (2), this paragraph, and paragraphs (4) - (8)
of this subsection.

(i) The reviewing official may not permit any indi-
vidual to have unescorted access until the reviewing official has evalu-
ated all [ef] the information collected to meet the requirements of para-
graph (2), this paragraph, and paragraphs (4) - (8) of this subsection
and determined [that] the individual is trustworthy and reliable. The
reviewing official may deny unescorted access to any individual based
on information obtained at any time during the background investiga-
tion.

(iii)  The licensee must [shall] document the basis for
concluding whether [er neot] there is reasonable assurance [that] an in-
dividual is trustworthy and reliable.

(iv) The reviewing official may terminate or admin-
istratively withdraw an individual's unescorted access authorization
based on information obtained after the background investigation
has been completed and the individual granted unescorted access
authorization.

(v) Licensees must [shall] maintain a list of persons
currently approved for unescorted access authorization. When a li-
censee determines [that] a person no longer requires unescorted ac-
cess or meets the access authorization requirement, the licensee must

[shal]:

(I) remove the person from the approved list as
soon as possible, but no later than seven [#] working days; and

(1l) take prompt measures to ensure [that] the in-
dividual is unable to have unescorted access to the material.

(F) Procedures. Licensees must [shall] develop, imple-
ment, and maintain written procedures for implementing the access au-
thorization program. The procedures must:

(i) include provisions for the notification of individ-
uals who are denied unescorted access;

(ii) include provisions for the review, at the request
of the affected individual, of a denial or termination of unescorted ac-
cess authorization; and

(iii) contain a provision to ensure [that] the individ-
ual is informed of the grounds for the denial or termination of un-
escorted access authorization and allow the individual an opportunity
to provide additional relevant information.

(G) Right to correct and complete information.

(i) Before any final adverse determination, licensees
must [shall] provide each individual subject to paragraph (2), this para-
graph, and paragraphs (4) - (8) of this subsection with the right to com-
plete, correct, and explain information obtained resulting from [as a
result of] the licensee's background investigation. Confirmation of re-
ceipt by the individual of this notification must be maintained by the
licensee for inspection by the department as specified in [aceordance
with] subsection (mm) of this section.

(i) 1f, after reviewing his or her criminal history
record, an individual believes [that] it is incorrect or incomplete in
any respect and wishes to change, correct, update, or explain anything
in the record, the individual may initiate challenge procedures. These
procedures include direct application by the individual challenging the
record to the law enforcement agency contributing [that centributed)]
the questioned information or a direct challenge as to the accuracy or
completeness of any entry on the criminal history record to the Federal
Bureau of Investigation, Criminal Justice Information Services (CJIS)
Division, ATTN: SCU, Mod. D-2, 1000 Custer Hollow Road, Clarks-
burg, WV 26306 as set forth in 28 CFR [Fitle 28; €ER;] §§16.30 -
16.34. In the latter case, the FBI will forward the challenge to the
agency submitting [that submitted] the data[;] and will request [that]
the agency verify or correct the challenged entry. Upon receipt of an
official communication directly from the agency contributing [that
eontributed] the original information, the FBI Identification Division
makes any changes necessary according to [in aceordance with] the
information supplied by that agency. Licensees must [shall] provide
at least 10 days for an individual to initiate action to challenge the
results of an FBI criminal history records check after the record being
made available for his or her review. The licensee may make a final
adverse determination based upon the criminal history records only
after receipt of the FBI's confirmation or correction of the record.

(H) Records. The licensee must [shall] make, main-
tain, and retain the following records/documents for inspection by the
department as specified in [aceordance with] subsection (mm) of this
section. The licensee must [shall] maintain superseded versions or por-
tions of the following records/documents for inspection by the depart-
ment as specified in [aceordanee with] subsection (mm) of this section:

(i) documentation regarding the trustworthiness and
reliability of individual employees;

(ii) a copy of the current access authorization pro-
gram procedures; and
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(iii) the current list of persons approved for un-
escorted access authorization.

(4) Background investigations.

(A) Initial investigation. Before allowing an individual
unescorted access to category 1 or category 2 quantities of radioac-
tive material or to the devices containing [that eentain] the material,
licensees must [shall] complete a background investigation of the indi-
vidual seeking unescorted access authorization. The scope of the inves-
tigation must encompass at least the seven years preceding the date of
the background investigation or since the individual's eighteenth birth-
day, whichever is shorter. The background investigation must include
at a minimum:

(i) fingerprinting and an FBI identification and crim-
inal history records check as specified in [aceordanee with] paragraph
(5) of this subsection;

(ii) verification of true identity. Licensees must

(1) verify the true identity of the individual who
is applying for unescorted access authorization to ensure [that] the ap-
plicant is who the individual [ke er she] claims to be;

(1) review official identification documents
(e.g., driver's license; passport; government identification; certificate
of birth issued by the state, province, or country of birth) and compare
the documents to personal information data provided by the individual
to identify any discrepancy in the information;

(III) document the type, expiration, and identifi-
cation number of the identification document, or maintain a photocopy
of identifying documents on file as specified in [aceordanece with] para-
graph (7) of this subsection;

(IV) certify in writing [that] the identification
was properly reviewed; and

(V) maintain the certification and all related doc-
uments for inspection by the department as specified in [accordance
with] subsection (mm) of this section;

(iii) employment history verification. Licensees

must [shah]:

(I) complete an employment history verification,
including military history; and

(II)  verify the individual's employment with each
previous employer for the most recent seven [7] years before the date
of application;

(iv)  verification of education. Licensees must [shall]
verify [that] the individual participated in the education process during
the claimed period;

(v) character and reputation determination. Li-
censees must [shall] complete reference checks to determine the
character and reputation of the individual applying [whe has applied]
for unescorted access authorization. Unless other references are not
available, reference checks may not be conducted with any person who
is known to be a close member of the individual's family, including
the individual's spouse, parents, siblings, or children, or any individual
who resides in the individual's permanent household. Reference
checks as specified in paragraphs (2) and (3), this paragraph, and
paragraphs (5) - (8) of this subsection must be limited to whether the
individual has been and continues to be trustworthy and reliable;

(vi) the licensee must [shall] also, to the extent pos-
sible, obtain independent information to corroborate information [that]

provided by the individual (e.g., seek references not supplied by the
individual); and

(vii) if a previous employer, educational institution,
or any other entity with which the individual claims to have been en-
gaged fails to provide information or indicates an inability or unwill-
ingness to provide information within a time frame deemed appropri-
ate by the licensee, but at least after 10 business days of the request,
or if the licensee is unable to reach the entity, the licensee must [shall]
document the refusal, unwillingness, or inability in the record of in-
vestigation[;] and attempt to obtain the information from an alternate
source.

(B) Grandfathering.

(i) Individuals who have been determined to be
trustworthy and reliable for unescorted access to category 1 or category
2 quantities of radioactive material as specified in the fingerprint orders
may continue to have unescorted access to category 1 and category 2
quantities of radioactive material without further investigation. These
individuals are [shall be] subject to the reinvestigation requirement.

(ii) Individuals [whe have been] determined to be
trustworthy and reliable under 10 CFR [in aceordanece with Title 10;
CER;] Part 73, or the security orders for access to safeguards infor-
mation, safeguards information-modified handling, or risk-significant
material may have unescorted access to category 1 and category 2 quan-
tities of radioactive material without further investigation. The licensee
must [shall] document [that] the individual was determined to be trust-
worthy and reliable under 10 CFR [Fitle 10; €CER;] Part 73, or a secu-
rity order. Security order, in this context, refers to any order [that was]
issued by the NRC requiring [that required] fingerprints and an FBI
criminal history records check for access to safeguards information,
safeguards information-modified handling, or risk significant material
such as special nuclear material or large quantities of uranium hexaflu-
oride. These individuals are [shall be] subject to the reinvestigation
requirement.

(C) Reinvestigations. Licensees must [shall] conduct a
reinvestigation every 10 years for any individual with unescorted ac-
cess to category 1 or category 2 quantities of radioactive material. The
reinvestigation must [shall] consist of fingerprinting and an FBI identi-
fication and criminal history records check as specified in [aeeordanee
with] paragraph (5) of this subsection. The reinvestigations must be
completed within 10 years of the date on which these elements were
last completed.

(5) Requirements for criminal history records checks of in-
dividuals granted unescorted access to category 1 or category 2 quan-
tities of radioactive material.

(A) General performance objective and requirements.

(i) Except for those individuals listed in paragraph
(6) of this subsection and those individuals grandfathered under para-
graph (4)(B) of this subsection, each licensee subject to the require-
ments of paragraphs (2) - (4), this paragraph, and paragraphs (6) - (8)
of this subsection must [shall]:

() fingerprint each individual who is to be per-
mitted unescorted access to category 1 or category 2 quantities of ra-
dioactive material;

(II) transmit all collected fingerprints to the NRC
for transmission to the FBI; and

(IlI) use the information received from the FBI
as part of the required background investigation to determine whether
to grant or deny further unescorted access to category 1 or category 2
quantities of radioactive materials for that individual.
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(ii))  The licensee must [shall] notify each affected in-
dividual their [that his er her] fingerprints will be used to secure a re-
view of their [his er her| criminal history record[;] and must [shal]
inform the individual [him er her] of the procedures for revising the
record or adding explanations to the record.

(iii)  Fingerprinting is not required if a licensee is re-
instating an individual's unescorted access authorization to category 1
or category 2 quantities of radioactive materials if:

(1) the individual returns to the same facility
granting [that granted] unescorted access authorization within 365
days of the termination of the individual's [his er her] unescorted
access authorization; and

(II) the previous access was terminated under fa-
vorable conditions.

(iv)  Fingerprints do not need to be taken if an indi-
vidual who is an employee of a licensee, contractor, manufacturer, or
supplier has been granted unescorted access to category 1 or category 2
quantities of radioactive material, access to safeguards information, or
safeguards information-modified handling by another licensee, based
upon a background investigation conducted under [in aceerdanee with|
paragraphs (2) - (4), this paragraph, and paragraphs (6) - (8) of this sub-
section, the fingerprint orders, or 10 CFR [Title 10; €FR;] Part 73. An
existing criminal history records check file may be transferred to the
licensee asked to grant unescorted access as specified in [aceordance
with] the requirements of paragraph (7)(C) of this subsection.

(v) Licensees must [shall] use the information ob-
tained as part of a criminal history records check solely for the purpose
of determining an individual's suitability for unescorted access autho-
rization to category 1 or category 2 quantities of radioactive materials,
access to safeguards information, or safeguards information-modified
handling.

(B) Prohibitions.

(i) Licensees may not base a final determination to
deny an individual unescorted access authorization to category 1 or
category 2 quantities of radioactive material solely on the basis of in-
formation received from the FBI involving:

(I) an arrest more than one year old for which
there is no information of the disposition of the case; or

(II) an arrest resulting [that resulted] in dismissal
of the charge or an acquittal.

(i) Licensees may not use information received
from a criminal history records check obtained under paragraphs
(2) - (4), this paragraph, and paragraphs (6) - (8) of this subsection
in a manner infringing on [that weuld infringe upen] the rights of
any individual under the First Amendment to the Constitution of the
United States, nor may [shall] licensees use the information in any
way discriminating [that weuld diseriminate] among individuals on
the basis of race, religion, national origin, gender, or age.

(C) Procedures for processing of fingerprint checks.

(i) For the purpose of complying with paragraphs
(2) - (4), this paragraph, and paragraphs (6) - (8) of this subsection,
licensees must [shall] use an appropriate method listed in 10 CFR
[Fitle 109; €ER;] §37.7, to submit to the U.S. Nuclear Regulatory
Commission, Director, Division of Physical and Cyber Security
Policy, 11545 Rockville Pike, ATTN: Criminal History Program/Mail
Stop T-07D04M, 11545 Rockville Pike, Rockville, Maryland 20852,
one completed, legible standard fingerprint card (Form FD-258,
ORIMDNRCOOQZ), electronic fingerprint scan, or, where practica-

ble, other fingerprint record for each individual requiring unescorted
access to category 1 or category 2 quantities of radioactive material.
Copies of these forms may be obtained by emailing MAILSVS.Re-
source@nrc.gov. Guidance on submitting electronic fingerprints can
be found at Attps://www.nrc.gov/security/chp.html.

(ii)  Fees for the processing of fingerprint checks are
due upon application. Licensees must [shall] submit payment with the
application for the processing of fingerprints through corporate check,
certified check, cashier's check, money order, or electronic payment,
made payable to "U.S. NRC." (For guidance on making electronic
payments, contact the Division of Physical and Cyber Security Policy
by emailing Crimhist.Resource@nrc.gov.) Combined payment for
multiple applications is acceptable. The NRC publishes the amount
of the fingerprint check application fee on the NRC's public website.
(To find the current fee amount, go to the Licensee Criminal History
Records Checks & Firearms Background Check information page at
https://www.nrc.gov/security/chp.html and see the link for How do [
determine how much to pay for the request?).

(iii) The NRC will forward to the submitting li-
censee all data received from the FBI as a result of the licensee's

application [applieation{s)] for criminal history records checks.

(6) Relief from fingerprinting, identification, and criminal
history records checks and other elements of background investigations
for designated categories of individuals permitted unescorted access to
certain radioactive materials.

(A) Fingerprinting, [and] the identification and criminal
history records checks required by Section 149 of the Atomic Energy
Act of 1954, as amended, and other elements of the background inves-
tigation are not required for the following individuals before granting
unescorted access to category 1 or category 2 quantities of radioactive
materials:

(i) an employee of the NRC or of the Executive
Branch of the U.S. Government who has undergone fingerprinting for
a prior U.S. Government criminal history records check;

(i) a member of Congress;

(iii) an employee of a member of Congress or Con-
gressional committee who has undergone fingerprinting for a prior U.S.
Government criminal history records check;

(iv) the governor of a state or his or her designated
state employee representative;

(v) federal, state, or local law enforcement person-
nel;

(vi) state radiation control program directors and
state homeland security advisors or their designated state employee
representatives;

(vii) agreement state employees conducting security
inspections on behalf of the NRC under an agreement executed as spec-
ified in section 274.1. [§274-1] of the Atomic Energy Act;

(viii) representatives of the International Atomic
Energy Agency (IAEA) engaged in activities associated with the
U.S./IAEA Safeguards Agreement who have been certified by the
NRC;

(ix) emergency response personnel who are re-
sponding to an emergency;

(x) commercial vehicle drivers for road shipments of
category 1 and category 2 quantities of radioactive material;
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(xi) package handlers at transportation facilities
such as freight terminals and railroad yards;

(xii) any individual having [whe has] an active fed-
eral security clearance, if the individual [previded that he or she] makes
available the appropriate documentation. Written confirmation from
the agency/employer granting [that granted] the federal security clear-
ance or reviewed the criminal history records check must be provided
to the licensee. The licensee must [shall] maintain and retain this docu-
mentation for inspection by the department as specified in [aceordanee
with] subsection (mm) of this section; and

(xiii) any individual employed by a service provider
licensee for which the service provider licensee has conducted the
background investigation for the individual and approved the indi-
vidual for unescorted access to category 1 or category 2 quantities of
radioactive material. Written verification from the service provider
must be provided to the licensee. The licensee must [shall] maintain
and retain the documentation for inspection by the department as
specified in [aceordanee with] subsection (mm) of this section.

(B) Fingerprinting, and the identification and criminal
history records checks required by Section 149 of the Atomic Energy
Act of 1954, as amended, are not required for an individual who has
had a favorably adjudicated U.S. Government criminal history records
check within the last five [5] years, under a comparable U.S. Govern-
ment program involving fingerprinting and an FBI identification and
criminal history records check, provided the individual [that he or she]
makes available the appropriate documentation. Written confirmation
from the agency/employer reviewing [that reviewed] the criminal his-
tory records check must be provided to the licensee. The licensee must
[shall] maintain and retain this documentation for inspection by the
department as specified in [aceordance with] subsection (mm) of this
section. These programs include:

(i) National Agency Check;

(ii) Transportation Worker Identification Creden-
tials (TWIC) under 49 CFR [Fitle 49; €ER;] Part 1572;

(iii) Bureau of Alcohol, Tobacco, Firearms, and Ex-
plosives background check and clearances under 27 CFR [Fitle 27
CFR;] Part 555;

(iv) Health and Human Services security risk assess-
ments for possession and use of select agents and toxins under 42 CFR
[Fitle 42; CER;] Part 73;

(v) Hazardous Material security threat assessment
for hazardous material endorsement to commercial driver's license
under 49 CFR [Fitle 49; €CER;] Part 1572; and

(vi) Customs and Border Protection's Free and Se-
cure Trade (FAST) Program.

(7) Protection of information.

(A) Each licensee who obtains background information
on an individual under paragraphs (2) - (6), this paragraph, or paragraph
(8) of this subsection must [shall] establish and maintain a system of
files and written procedures for protection of the record and the per-
sonal information from unauthorized disclosure.

(B) The licensee may not disclose the record or personal
information collected and maintained to any person [persens] other
than the subject individual, the individual's [his e her] representative,
or to those having [whe have] a need to [have] access to the informa-
tion in performing assigned duties in the process of granting or denying
unescorted access to category 1 or category 2 quantities of radioactive
material, safeguards information, or safeguards information-modified

handling. No individual authorized to have access to the information
may disseminate the information to any other individual who does not
have a need to know.

(C) The personal information obtained on an individual
from a background investigation may be provided to another licensee:

(i) upon the individual's written request to the
licensee holding the data to disseminate the information contained in
his or her file; and

(ii) provided the recipient licensee verifies informa-
tion such as name, date of birth, social security number, gender, and
other applicable physical characteristics.

(D) The licensee must [shall] make background investi-
gation records obtained under paragraphs (2) - (6), this paragraph, and
paragraph (8) of this subsection available for examination by an autho-
rized representative of the department to determine compliance with
the regulations and laws.

(E) The licensee must retain [shall maintain] all finger-
print and criminal history records on an individual (including data in-
dicating no record) received from the FBI, or a copy of these records if
the individual's file has been transferred, for inspection by the depart-
ment as specified in [aceordanee with] subsection (mm) of this section.

(8) Access authorization program review.

(A) Each licensee is [shall be] responsible for the con-
tinuing effectiveness of the access authorization program. Each li-
censee must [shall] ensure [that] access authorization programs are re-
viewed to confirm compliance with the requirements of paragraphs (2)
- (7) and this paragraph of this subsection and [that] comprehensive ac-
tions are taken to correct any noncompliance [that is] identified. The
review program must [shall] evaluate all program performance objec-
tives and requirements. Each licensee must [shall] review the access
program content and implementation at least every 12 months.

(B) The results of the reviews, along with any recom-
mendations, must be documented. Each review report must identify
conditions [that are] adverse to the proper performance of the access
authorization program, the cause of each condition [the eondition{s)],
and, when appropriate, recommend corrective actions[;] and correc-
tive actions taken. The licensee must [shall] review the findings and
take any additional corrective actions necessary to preclude repetition
of the condition, including reassessment of the deficient areas where
indicated.

(C) Review records must be maintained for inspection
by the department as specified in [aecordanee with] subsection (mm)
of this section.

(9) Security program.
(A) Applicability.

(i) Each licensee possessing [that pessesses] an
aggregated category | or category 2 quantity of radioactive material
must [shall] establish, implement, and maintain a security program
complying [in aeeordanee] with the requirements of this paragraph
and paragraphs (10) - (17) of this subsection.

(i) An applicant for a new license and each licensee
becoming [that weuld become] newly subject to the requirements of
this paragraph and paragraphs (10) - (17) of this subsection upon ap-
plication for modification of its license must [shall] implement the re-
quirements of this paragraph and paragraphs (10) - (17) of this subsec-
tion, as appropriate, before taking possession of an aggregated category
1 or category 2 quantity of radioactive material.
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(iij) Any licensee [that has] not previously
implementing [implemented] the security orders or [been] subject to
the provisions of this paragraph and paragraphs (10) - (17) of this
subsection must [shall] provide written notification to the department
at least 90 days before aggregating radioactive material to a quantity
equaling [that equals] or exceeding [exeeeds] the category 2 threshold.

(B) General performance objective. Each licensee must
[shall] establish, implement, and maintain a security program [that is]
designed to monitor and, without delay, detect, assess, and respond to
an actual or attempted unauthorized access to category 1 or category 2
quantities of radioactive material.

(C) Program features. Each licensee's security program
must include the program features, as appropriate, described in para-
graphs (10) - (16) of this subsection.

(10) General security program requirements.
(A) Security plan.

(i) Each licensee identified in paragraph (9)(A) of
this subsection must [shall] develop a written security plan specific to
its facilities and operations. The purpose of the security plan is to es-
tablish the licensee's overall security strategy to ensure the integrated
and effective functioning of the security program required by paragraph
(9), this paragraph, and paragraphs (11) - (17) of this subsection. The
security plan must, at a minimum:

(1) describe the measures and strategies used to
implement the requirements of paragraph (9), this paragraph, and para-
graphs (11) - (17) of this subsection; and

(II) identify the security resources, equipment,
and technology used to satisfy the requirements of paragraph (9), this
paragraph, and paragraphs (11) - (17) of this subsection.

(ii) The security plan must be reviewed and ap-
proved by the individual with overall responsibility for the security
program.

(iii) A licensee must [shall] revise its security plan
as necessary to ensure the effective implementation of department and
NRC requirements. The licensee must [shall] ensure [that]:

(I) the revision has been reviewed and approved
by the individual with overall responsibility for the security program;
and

(1l) the affected individuals are instructed on the
revised plan before the changes are implemented.

(iv) The licensee must [shall] maintain a copy of the
current security plan as a record for inspection by the department as
specified in [aecordanee with] subsection (mm) of this section. If any
portion of the plan is superseded, the licensee must [shall] maintain
and retain the superseded material for inspection by the department as
specified in [aceordanee with] subsection (mm) of this section.

(B) Implementing procedures.

(i) The licensee must [shall] develop and maintain
written procedures documenting [that deeument] how the requirements
of paragraph (9), this paragraph, and paragraphs (11) - (17) of this sub-
section and the security plan are [will be] met.

(ii) The implementing procedures and revisions to

these procedures must be approved in writing by the individual with
overall responsibility for the security program.

(iii)  The licensee must retain [shall maintain] a copy
of the current procedure as a record for inspection by the department

as specified in [aceordanee with] subsection (mm) of this section. Su-
perseded portions of the procedure must [shall] be maintained for in-
spection by the department as specified in [aceordanece with] subsection
(mm) of this section.

(C) Training.

(i) Each licensee must [shall] conduct training to en-
sure [that] those individuals implementing the security program pos-
sess and maintain the knowledge, skills, and abilities to carry out their
assigned duties and responsibilities effectively. The training must in-
clude instruction in:

(I) the licensee's security program and proce-
dures to secure category 1 or category 2 quantities of radioactive
material, and in the purposes and functions of the security measures
employed;

(II) the responsibility to report promptly to the
licensee any condition causing [that eauses] or potentially causing [may
eause] a violation of the requirements of the department;

(III) the responsibility of the licensee to report
promptly to the local law enforcement agency and licensee any actual
or attempted theft, sabotage, or diversion of category 1 or category 2
quantities of radioactive material; and

(IV) the appropriate response to security alarms.

(i) In determining those individuals who must
[shall] be trained on the security program, the licensee must [shal]
consider each individual's assigned activities during authorized use
and response to potential situations involving actual or attempted
theft, diversion, or sabotage of category 1 or category 2 quantities of
radioactive material. The extent of the training must be commensurate
with the individual's potential involvement in the security of category
1 or category 2 quantities of radioactive material.

(iii) Refresher training must be provided at a fre-
quency not to exceed 12 months and when significant changes have
been made to the security program. This training must include:

(I) review of the training requirements of this
subparagraph [ef this paragraph| and any changes made to the security
program since the last training;

(1l) reports on any relevant security issues, prob-
lems, and lessons learned;

(III) relevant results of inspections by the depart-
ment; and

(IV) relevant results of the licensee's program re-
view and testing and maintenance.

(iv) Thelicensee must [shall] maintain records of the
initial and refresher training for inspection by the department as speci-
fied in [aceordanee with] subsection (mm) of this section. The training
records must [shall] include:

(1) the dates of the training;
(1l) the topics covered;

(1Il) a list of licensee personnel in attendance;
and

(IV) any related information.
(D) Protection of information.

(i) Licensees authorized to possess category 1 or cat-
egory 2 quantities of radioactive material must [shall] limit access to
and unauthorized disclosure of their security plan, implementing pro-
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cedures, and the list of individuals [that have been] approved for un-
escorted access.

(i) Efforts to limit access must [shall] include the
development, implementation, and maintenance of written policies and
procedures for controlling access to[;] and for proper handling and pro-
tection against unauthorized disclosure off;] the security plan, imple-
menting procedures, and the list of individuals [that have been] ap-
proved for unescorted access.

(iii) Before granting an individual access to the se-
curity plan, implementing procedures, or the list of individuals [that
have been] approved for unescorted access, licensees must [shall]:

(1) evaluate an individual's need to know the se-
curity plan, implementing procedures, or the list of individuals [that
have been] approved for unescorted access; and

(1)  if the individual has not been authorized for
unescorted access to category 1 or category 2 quantities of radioactive
material, safeguards information, or safeguards information-modified
handling, the licensee must complete a background investigation to de-
termine the individual's trustworthiness and reliability. A trustworthi-
ness and reliability determination must [shall] be conducted by the re-
viewing official and must [shall] include the background investigation
elements contained in paragraph (4)(A)(ii) - (vii) of this subsection.

(iv) Licensees need not subject the following indi-
viduals to the background investigation elements for protection of in-
formation:

(I) the categories of individuals listed in para-
graph (6)(A)(i) - (xiii) of this subsection; or

(II) security service provider employees, pro-
vided written verification [that] the employee has been determined to
be trustworthy and reliable, by the required background investigation
in paragraph (4)(A)(ii) - (vii) of this subsection, has been provided by
the security service provider.

(v) The licensee must [shall] document the basis for
concluding [that] an individual is trustworthy and reliable and should
be granted access to the security plan, implementing procedures, or the
list of individuals [that have been] approved for unescorted access.

(vi) Licensees must [shall] maintain a list of persons
currently approved for access to the security plan, implementing pro-
cedures, or the list of individuals [that have been] approved for un-
escorted access. When a licensee determines [that] a person no longer
needs access to the security plan, implementing procedures, and the
list of individuals [that have beer] approved for unescorted access, or
no longer meets the access authorization requirements for access to the
information, the licensee must [shall]:

(1) remove the individual [persen] from the ap-
proved list as soon as possible, but no later than seven [7] working
days; and

(II) take prompt measures to ensure [that] the in-
dividual is unable to obtain the security plan, implementing procedures,
or the list of individuals [that have been] approved for unescorted ac-

CESS.

(vii) When not in use, the licensee must [shall] store
its security plan, implementing procedures, and the list of individuals
[that have been] approved for unescorted access in a manner to prevent
unauthorized access. Information stored in nonremovable electronic
form must [shall] be password protected.

(viii)  The licensee must [shall] make, maintain, and
retain as a record for inspection by the department as specified in
[aceordance with] subsection (mm) of this section:

(1) a copy of the information protection proce-

dures; and

(1I) the list of individuals approved for access to
the security plan, implementing procedures, or the list of individuals
[that have been] approved for unescorted access.

(11) LLEA coordination.

(A) A licensee subject to paragraphs (9) and (10), this
paragraph, and paragraphs (12) - (17) of this subsection must [shall]
coordinate, to the extent practicable, with an LLEA for responding
to threats to the licensee's facility, including any necessary armed re-
sponse. The information provided to the LLEA must include:

(i) a description of the facilities and the category 1
and category 2 quantities of radioactive materials along with a descrip-
tion of the licensee's security measures [that have been] implemented
to comply with paragraphs (9) and (10), this paragraph, and paragraphs
(12) - (17) of this subsection; and

(i) a notification [that] the licensee will request a

timely armed response by the LLEA to any actual or attempted theft,
sabotage, or diversion of category 1 or category 2 quantities of material.

(B) The licensee must [shall] notify the department
within three business days if:

(i) the LLEA has not responded to the request for
coordination within 60 days of the coordination request; or

(i) the LLEA notifies the licensee [that] the LLEA
does not plan to participate in coordination activities.

(C) The licensee must [shall] document its efforts to co-
ordinate with the LLEA. The documentation must be kept for inspec-
tion by the department as specified in [accordanee with] subsection
(mm) of this section.

(D) The licensee must [shall] coordinate with the LLEA
at least every 12 months, or when changes to the facility design or
operation adversely affect the potential vulnerability of the licensee's
material to theft, sabotage, or diversion.

(12) Security zones.

(A) Licensees must [shall] ensure [that] all aggregated
category 1 and category 2 quantities of radioactive material are used or
stored within licensee-established [licensee established] security zones.
Security zones may be permanent or temporary.

(B) Temporary security zones must [shall] be estab-
lished as necessary to meet the licensee's transitory or intermittent
business activities, such as periods of maintenance, source delivery,
and source replacement.

(C) Security zones must, at a minimum, allow un-
escorted access only to approved individuals through:

(i) isolation of category 1 and category 2 quantities
of radioactive materials using [by the use of| continuous physical bar-
riers allowing [that allew] access to the security zone only through
established access control points. A physical barrier is a natural or
man-made structure or formation sufficient for the isolation of the cat-
egory 1 or category 2 quantities of radioactive material within a security
zone; or

(it)  direct control of the security zone by approved
individuals at all times; or
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(iii) a combination of continuous physical barriers
and direct control.

(D) For category 1 quantities of radioactive material
during periods of maintenance, source receipt, preparation for ship-
ment, installation, or source removal or exchange, the licensee must
[shall], at a minimum, provide sufficient individuals approved for
unescorted access to maintain continuous surveillance of sources in
temporary security zones and in any security zone in which physical
barriers or intrusion detection systems have been disabled to allow
such activities.

(E) Individuals not approved for unescorted access to
category 1 or category 2 quantities of radioactive material must be es-
corted by an approved individual when in a security zone.

(13) Monitoring, detection, and assessment.
(A) Monitoring and detection.
(i) Licensees must [shal]:

(1) establish and maintain the capability to con-
tinuously monitor and detect without delay all unauthorized entries into
its security zones;

(II) provide the means to maintain continuous
monitoring and detection capability in case [the event] of a loss of the
primary power source; or

(IlI) provide for an alarm and response in case
[the event] of a loss of this capability to continuously monitor and de-
tect unauthorized entries.

(i) Monitoring and detection must be performed by:

(I) a monitored intrusion detection system [that
is] linked to an onsite or offsite central monitoring facility;

(1l) electronic devices for intrusion detection
alarms alerting [that will alert] nearby facility personnel;

(IlI) a monitored video surveillance system;

(1V) direct visual surveillance by approved indi-
viduals located within the security zone; or

(V) direct visual surveillance by a licensee des-
ignated individual located outside the security zone.

(iii) A licensee subject to paragraphs (9) - (12), this
paragraph, and paragraphs (14) - (17) of this subsection must [shal]
also have a means to detect unauthorized removal of the radioactive
material from the security zone. This detection capability must pro-
vide:

(1) for category 1 quantities of radioactive mate-
rial, immediate detection of any attempted unauthorized removal of the
radioactive material from the security zone. Such immediate detection
capability must be provided by:

(-a-) electronic sensors linked to an alarm;

(-b-) continuous monitored video surveil-
lance; or

(-c-) direct visual surveillance; and

(II) for category 2 quantities of radioactive ma-
terial, weekly verification through physical checks, tamper indicating
devices, use, or other means to ensure [that] the radioactive material is
present.

(B) Assessment. Licensees must [shall] immediately
assess each actual or attempted unauthorized entry into the security

zone to determine whether the unauthorized access was an actual or at-
tempted theft, sabotage, or diversion.

(C) Personnel communications and data transmission.
For personnel and automated or electronic systems supporting the li-
censee's monitoring, detection, and assessment systems, licensees must

[shall]:

(i) maintain continuous capability for personnel
communication and electronic data transmission and processing
among site security systems; and

(i) provide an alternative communication capabil-
ity for personnel, and an alternative data transmission and processing
capability, in case [the event] of a loss of the primary means of com-
munication or data transmission and processing. Alternative commu-
nications and data transmission systems may not be subject to the same
failure modes as the primary systems.

(D) Response. Licensees must [shall] immediately re-
spond to any actual or attempted unauthorized access to the security
zones, or actual or attempted theft, sabotage, or diversion of category 1
or category 2 quantities of radioactive material at licensee facilities or
temporary job sites. For any unauthorized access involving an actual
or attempted theft, sabotage, or diversion of category 1 or category 2
quantities of radioactive material, the licensee's response must [shall]
include requesting, without delay, an armed response from the LLEA.

(14) Maintenance and testing.

(A) Each licensee subject to paragraphs (9) - (13), this
paragraph, and paragraphs (15) - (17) of this subsection must [shall] im-
plement a maintenance and testing program to ensure [that] intrusion
alarms, associated communication systems, and other physical com-
ponents of the systems used to secure or detect unauthorized access to
radioactive material are maintained in operable condition and are capa-
ble of performing their intended function when needed. The equipment
relied on to meet the security requirements of this subsection must be
inspected and tested for operability and performance at the manufac-
turer's suggested frequency. If there is no suggested manufacturer's
suggested frequency, the testing must be performed at least annually,
not to exceed 12 months.

(B) The licensee must [shall] maintain records on the
maintenance and testing activities for inspection by the department as
specified in [aceordanee with] subsection (mm) of this section.

(15) Requirements for mobile devices. Each licensee
possessing [that pessesses] mobile devices containing category 1 or
category 2 quantities of radioactive material must [shall]:

(A) have two independent physical controls forming
[that ferm] tangible barriers to secure the material from unauthorized
removal when the device is not under direct control and constant
surveillance by the licensee; and

(B) for devices in or on a vehicle or trailer, unless the
health and safety requirements for a site prohibit the disabling of the
vehicle, the licensee must [shall] utilize a method to disable the vehicle
or trailer when not under direct control and constant surveillance by the
licensee. Licensees must [shall] not rely on the removal of an ignition
key to meet this requirement.

(16) Security program review.

(A) Each licensee is [shall be] responsible for the
continuing effectiveness of the security program. Each licensee must
[shall] ensure [that] the security program is reviewed to confirm com-
pliance with the requirements of paragraphs (9) - (15), this paragraph,
and paragraph (17) of this subsection, and [that] comprehensive
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actions are taken to correct any noncompliance [that is] identified. The
review must [shall] include the radioactive material security program
content and implementation. Each licensee must [shall] review the
security program content and implementation at least every 12 months.

(B) The results of the review, along with any recom-
mendations, must be documented.

(i) Each review report must:

() identify conditions [that are] adverse to the
proper performance of the security program;

(1I) identify the cause of each condition [the een-
ditien(s)]; and

(II) when applicable, recommend corrective ac-
tions, and identify and document any corrective actions taken.

(i) The licensee must [shall] review the findings and
take any additional corrective actions necessary to preclude repetition
of the condition, including reassessment of the deficient areas where
indicated.

(C) The licensee must [shall] make, maintain, and
retain the documentation of the review required under subparagraph
(B) of this paragraph for inspection by the department as specified in
[aceordance with] subsection (mm) of this section.

(17) Reporting of events.

(A) The licensee must [shall] immediately notify the
LLEA after determining [that] an unauthorized entry resulted in an ac-
tual or attempted theft, sabotage, or diversion of a category 1 or cate-
gory 2 quantity of radioactive material. As soon as possible after initi-
ating a response, but not at the expense of causing delay or interfering
with the LLEA response to the event, the licensee must [shall] notify
the department at (512) 458-7460. Notification [In ne ease shall neti-
fieatien] to the department must not be later than four hours after the
discovery of any attempted or actual theft, sabotage, or diversion.

(B) The licensee must [shall] assess any suspicious ac-
tivity related to possible theft, sabotage, or diversion of category 1 or
category 2 quantities of radioactive material and notify the LLEA as
appropriate. As soon as possible but not later than four [4] hours after
notifying the LLEA, the licensee must [shall] notify the department at
(512) 458-7460.

(C) Each initial telephonic notification required by sub-
paragraphs (A) and (B) of this paragraph must be followed by, within
a period of 30 days, [by] a written report submitted to the department.
The report must include sufficient information for department analysis
and evaluation, including identification of any necessary corrective ac-
tions to prevent future instances.

(18) Additional requirements for transfer of category 1 and
category 2 quantities of radioactive material. A licensee transferring a
category 1 or category 2 quantity of radioactive material to a licensee
of the department, the NRC, or any agreement state must [shall] meet
the license verification requirements listed below instead of those listed
in subsection (cc)(4) of this section.

(A) Any licensee transferring category 1 quantities of
radioactive material to a licensee of the department, the NRC, or any
agreement state, before conducting such transfer, must [shall] verify
with the NRC's license verification system or the license issuing au-
thority [that] the transferee's license authorizes the receipt of the type,
form, and quantity of radioactive material to be transferred and [that]
the licensee is authorized to receive radioactive material at the location
requested for delivery. If the verification is conducted by contacting
the license issuing authority, the transferor must [shall] document the

verification. For transfers within the same organization, the licensee
does not need to verify the transfer.

(B) Any licensee transferring category 2 quantities of
radioactive material to a licensee of the department, the NRC, or any
agreement state, before conducting such transfer, must [shall] verify
with the NRC's license verification system or the license issuing au-
thority that the transferee's license authorizes the receipt of the type,
form, and quantity of radioactive material to be transferred. If the ver-
ification is conducted by contacting the license issuing authority, the
transferor must [shall] document the verification. For transfers within
the same organization, the licensee does not need to verify the transfer.

(C) In an emergency where the licensee cannot reach
the license issuing authority and the license verification system is non-
functional, the licensee may accept a written certification by the trans-
feree that it is authorized by license to receive the type, form, and quan-
tity of radioactive material to be transferred.

(i) The certification must include:
(1) the license number;
(1) the current revision number;
(III)  the issuing authority;
(IV) the expiration date; and

(V) for a category 1 shipment, the authorized ad-
dress.

(i) The licensee must [shall] keep a copy of the cer-
tification.

(iii) The certification must be confirmed by use of
the NRC's license verification system or by contacting the license issu-
ing authority by the end of the next business day.

(D) The transferor must [shall] keep a copy of the ver-
ification documentation required under this paragraph as a record for
inspection by the department as specified in [aceerdanee with] subsec-
tion (mm) of this section.

(19) Applicability of physical protection of category 1 and
category 2 quantities of radioactive material during transit. The ship-
ping licensee is [shall be] responsible for meeting the requirements of
paragraph (18), this paragraph, and paragraphs (20) - (23) of this sub-
section unless the receiving licensee has agreed in writing to arrange
for the in-transit physical protection required under this paragraph, and
paragraphs (20) - (23) of this subsection.

(20) Preplanning and coordination of shipment of category
1 and category 2 quantities of radioactive material.

(A) Each licensee planning [that plans] to transport, or
deliver to a carrier for transport, licensed material that is a category 1
quantity of radioactive material outside the confines of the licensee's
facility or other place of use or storage must [shal]:

(i) preplan and coordinate shipment arrival and de-
parture times with the receiving licensee;

(i) preplan and coordinate shipment information
with the governor or the governor's designee of any state through
which the shipment will pass to:

(1) discuss the state's intention to provide law en-
forcement escorts; and

(1) identify safe havens; and

(iii)  document the preplanning and coordination ac-
tivities.
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(B) Each licensee planning [that plans] to transport, or
deliver to a carrier for transport, licensed material that is a category
2 quantity of radioactive material outside the confines of the licensee's
facility or other place of use or storage must [shall] coordinate the ship-
ment no-later-than arrival time and the expected shipment arrival with
the receiving licensee. The licensee must [shall] document the coordi-
nation activities.

(C) Each licensee receiving [whe reeeives] a shipment
of a category 2 quantity of radioactive material must [shall] confirm
receipt of the shipment with the originator. If the shipment has not
arrived by the no-later-than arrival time, the receiving licensee must
[shall] notify the originator.

(D) Each licensee, who transports or plans to transport
a shipment of a category 2 quantity of radioactive material[;] and deter-
mines [that] the shipment will arrive after the no-later-than arrival time
provided pursuant to subparagraph (B) of this paragraph, must [shall]
promptly notify the receiving licensee of the new no-later-than arrival
time.

(E) The licensee must [shall] make, maintain, and re-
tain a copy of the documentation for preplanning and coordination and
any revision thereof, as a record for inspection by the department as
specified in [aceordance with] subsection (mm) of this section.

(21) Advance notification of shipment of category 1 quan-
tities of radioactive material. As specified in subparagraphs (A) and
(B) of this paragraph, for shipments initially made by an agreement
state licensee, each licensee must [shall] provide advance notification
to the Texas Department of Public Safety and the governor of the State
of Texas, or the governor's designee, of the shipment of licensed ma-
terial in a category 1 quantity, through or across the boundary of the
state, before the transport[;] or delivery to a carrier for transport of the
licensed material outside the confines of the licensee's facility or other
place of use or storage.

(A) Procedures for submitting advance notification.

(i) The notification must be made to the Texas De-
partment of Public Safety and to the office of each appropriate governor
or governor's designee.

(1) The contact information, including telephone
and mailing addresses, of governors and governors' designees, is avail-
able on the NRC's website [Web site] at https://scp.nrc.gov/special/de-
signee.pdf. A list of agreement state advance notification contact in-
formation is also available upon request from the Director, Division of
Materials Safety, Security, State, and Tribal Programs, Office of Nu-
clear Material Safety and Safeguards, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001.

(II) Notifications to the Texas Department of
Public Safety must be to the Director, Texas Department of Public
Safety, Office of Homeland Security, P.O. Box 4087, Austin, Texas
78773 or by fax to (512) 424-5708.

(i) A notification delivered by mail must be post-
marked at least seven days before transport of the shipment commences
at the shipping facility.

(iii) A notification delivered by any means other
than mail must reach the Texas Department of Public Safety at least
four days before the transport of the shipment commences; and

(iv)  Anotification delivered by any means other than
mail must reach the office of the governor or the governor's designee
at least four days before transport of a shipment within or through the
state.

(B) Information to be furnished in advance notification
of shipment. Each advance notification of shipment of category 1 quan-
tities of radioactive material must contain the following information, if
available at the time of notification:

(i) the name, address, and telephone number of the
shipper, carrier, and receiver of the category 1 radioactive material;

(ii)  the license numbers of the shipper and receiver;

(iii) a description of the radioactive material con-
tained in the shipment, including the radionuclides and quantity;

(iv)  the point of origin of the shipment and the esti-
mated time and date [that] shipment will commence;

(v) the estimated time and date [that] the shipment
is expected to enter each state along the route;

(vi) the estimated time and date of arrival of the ship-
ment at the destination; and

(vii) apoint of contact, with a telephone number, for
current shipment information.

(C) Revision notice.

(i) The licensee must [shall] provide any informa-
tion not previously available at the time of the initial notification, as
soon as the information becomes available but not later than com-
mencement of the shipment, to the governor of the state or the gover-
nor's designee and to the Director, Texas Department of Public Safety,
Office of Homeland Security, P.O. Box 4087, Austin, Texas 78773 or
by fax to (512) 424-5708.

(i) A licensee must [shall] provide notice as follows
of any changes to the information provided under [in aceordanee with|
subparagraphs (B) and (C)(i) of this paragraph.

(1) Promptly notify the governor of the state or
the governor's designee.

(II) Immediately notify the Director, Texas De-
partment of Public Safety, Office of Homeland Security, P.O. Box 4087,
Austin, Texas 78773 or by fax to (512) 424-5708.

(D) Cancellation notice.

(i) Each licensee who cancels a shipment for which
advance notification has been sent must [shall] send a cancellation no-
tice to:

(1) the governor of each state or to the governor's
designee previously notified; and

(II) the Director, Texas Department of Public
Safety, Office of Homeland Security, P.O. Box 4087, Austin, Texas
78773 or by fax to (512) 424-5708.

(i) The licensee must [shall] send the cancellation
notice before the shipment would have commenced or as soon there-
after as possible.

(iii) The licensee must [shall] state in the notice
[that] it is a cancellation and identify the advance notification [that is]
being cancelled.

(E) Records. The licensee must [shall] make, maintain,
and retain a copy of the advance notification and any revision and can-
cellation notices as a record for inspection by the department as speci-
fied in [aceordanee with] subsection (mm) of this section.

(F) Protection of information. State officials, state em-
ployees, and other individuals, whether [whether er net] licensees of
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the department, the NRC, or any agreement state, receiving [whe re-
eeive] schedule information of the kind specified in subparagraph (B)
of this paragraph must [shall] protect that information against unautho-
rized disclosure as specified in paragraph (10)(D) of this subsection.

(22) Requirements for physical protection of category 1 or
category 2 quantities of radioactive material during shipment.

(A) Shipments by road.

(i) Each licensee who transports, or delivers to a car-
rier for transport, in a single shipment, a category 1 quantity of radioac-
tive material must [shal]:

(I) ensure [that] movement control centers are
established maintaining [that maintain| position information from a
remote location. These control centers must [shall] monitor ship-
ments 24 hours a day, seven [7] days a week, and have the ability to
communicate immediately, in an emergency, with the appropriate law
enforcement agencies;

(1l) ensure [that] redundant communications are
established allowing [that allew] the transport to contact the escort ve-
hicle (when used) and movement control center at all times. Redundant
communications may not be subject to the same interference factors as
the primary communication;

(III) ensure [that] shipments are continuously
and actively monitored by a telemetric position monitoring system or
an alternative tracking system reporting to a movement control center.
A movement control center must [shall] provide positive confirmation
of the location, status, and control over the shipment. The movement
control center must be prepared to promptly implement preplanned
procedures in response to deviations from the authorized route or a
notification of actual, attempted, or suspicious activities related to the
theft, loss, or diversion of a shipment. These procedures will include
the identification of and contact information for the appropriate LLEA
along the shipment route;

(1V) provide an individual to accompany the
driver for those highway shipments with a driving time period greater
than the maximum number of allowable hours of service in a 24-hour
duty day as established by the Department of Transportation Federal
Motor Carrier Safety Administration. The accompanying individual
may be another driver; and

(V) develop written normal and contingency pro-
cedures to address:

(-a-) notifications to the communication cen-
ter and law enforcement agencies;

(-b-) communication protocols, which must
include a strategy for the use of authentication codes and duress codes
and provisions for refueling or other stops, detours, and locations where
communication is expected to be temporarily lost;

(-c-) loss of communications; and

(-d-) responses to an actual or attempted theft
or diversion of a shipment.

(ii) Each licensee who arranges [makes arrange-
ments] for the shipment of category 1 quantities of radioactive material
must [shall] ensure [that] drivers, accompanying personnel, and
movement control center personnel have access to the normal and
contingency procedures.

(iii)  Each licensee transporting [that transperts] cat-
egory 2 quantities of radioactive material must [shall] maintain con-
stant control or [and/er] surveillance during transit and have the capa-
bility for immediate communication to summon appropriate response
or assistance.

(iv) Each licensee delivering [whe delivers] to a car-
rier for transport, in a single shipment, a category 2 quantity of radioac-
tive material must [shall]:

(I) use carriers having [that have] established
package tracking systems. An established package tracking system is
a documented, proven, and reliable system routinely used to transport
objects of value. In order for a package tracking system to maintain
constant control or [and/er] surveillance, the package tracking system
must allow the shipper or transporter to identify when and where the
package was last and when it should arrive at the next point of control;

(II) use carriers maintaining [that maintain] con-
stant control or [and/er] surveillance during transit and have the capa-
bility for immediate communication to summon appropriate response
or assistance; and

(IlI) use carriers having [that have] established
tracking systems requiring [that require] an authorized signature before
releasing the package for delivery or return.

(B) Shipments by rail.

(i) Each licensee who transports, or delivers to a car-
rier for transport, in a single shipment, a category 1 quantity of radioac-
tive material must [shall]:

(1) ensure [that] rail shipments are monitored by
a telemetric position monitoring system or an alternative tracking sys-
tem reporting to the licensee, third-party, or railroad communications
center. The communications center must [shall] provide positive con-
firmation of the location of the shipment and its status. The commu-
nications center must [shall] implement preplanned procedures in re-
sponse to deviations from the authorized route or to a notification of
actual, attempted, or suspicious activities related to the theft or diver-
sion of a shipment. These procedures will include the identification of
and contact information for the appropriate LLEA along the shipment
route; and

(II) ensure [that] periodic reports to the commu-
nications center are made at preset intervals.

(i) Each licensee who transports, or delivers to a
carrier for transport, in a single shipment, a category 2 quantity of ra-
dioactive material must [shal]:

(1) use carriers having [that have] established
package tracking systems. An established package tracking system is
a documented, proven, and reliable system routinely used to transport
objects of value. In order for a package tracking system to maintain
constant control or [and/er| surveillance, the package tracking system
must allow the shipper or transporter to identify when and where the
package was last and when it should arrive at the next point of control;

(II) use carriers maintaining [that maintain] con-
stant control or [and/er] surveillance during transit and have the capa-
bility for immediate communication to summon appropriate response
or assistance; and

(II1) use carriers having [that have] established
tracking systems requiring [that require] an authorized signature before
releasing the package for delivery or return.

(C) Investigations.

(i) Each licensee making [whe makes] arrangements
for the shipment of category 1 quantities of radioactive material must
[shall] immediately investigate [eonduet an investigation] upon the dis-
covery [that] a category 1 shipment is lost or missing.
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(i) Each licensee making [whe makes] arrange-
ments for the shipment of category 2 quantities of radioactive material
must [shall] immediately investigate [conduet an investigation], in
coordination with the receiving licensee, [ef] any shipment [that has]
not arriving [arrived] by the designated no-later-than arrival time.

(23) Reporting of events during shipment.

(A) The shipping licensee must [shall] notify the appro-
priate LLEA and must [shall] notify the department at (512) 458-7460
within one hour of its determination [that] a shipment of category 1
quantities of radioactive material is lost or missing. The appropriate
LLEA is [weuld be] the law enforcement agency in the area of the
shipment's last confirmed location. During the investigation required
by paragraph (22)(C) of this subsection, the shipping licensee provides
[will previde] agreed upon updates to the department on the status of
the investigation.

(B) The shipping licensee must [shall] notify the depart-
ment at (512) 458-7460 within four hours of its determination [that] a
shipment of category 2 quantities of radioactive material is lost or miss-
ing. If, after 24 hours of its determination [that] the shipment is lost or
missing, the radioactive material has not been located and secured, the
licensee must [shall] immediately notify the department.

(C) The shipping licensee must [shall] notify the des-
ignated LLEA along the shipment route as soon as possible upon dis-
covery of any actual or attempted theft or diversion of a shipment or
suspicious activities related to the theft or diversion of a shipment of
a category 1 quantity of radioactive material. As soon as possible af-
ter notifying the LLEA, the licensee must [shall] notify the department
at (512) 458-7460 upon discovery of any actual or attempted theft or
diversion of a shipment, or any suspicious activity related to the ship-
ment of category 1 radioactive material.

(D) The shipping licensee must [shall] notify the de-
partment at (512) 458-7460 as soon as possible upon discovery of any
actual or attempted theft or diversion of a shipment, or any suspicious
activity related to the shipment, of a category 2 quantity of radioactive
material.

(E) The shipping licensee must [shall] notify the depart-
ment at (512) 458-7460 and the LLEA as soon as possible upon recov-
ery of any lost or missing category 1 quantities of radioactive material.

(F) The shipping licensee must [shalt] notify the depart-
ment at (512) 458-7460 as soon as possible upon recovery of any lost
or missing category 2 quantities of radioactive material.

(G) The initial telephonic notification required by sub-
paragraphs (A) - (D) of this paragraph must be followed, within [a pe-
ried of] 30 days, by a written report submitted to the department. A
written report is not required for notifications on suspicious activities
required by subparagraphs (C) and (D) of this paragraph. The report
must set forth the following information:

(i) a description of the licensed material involved,
including kind, quantity, and chemical and physical form;

(ii) a description of the circumstances under which
the loss or theft occurred;

(iii)  a statement of disposition, or probable disposi-
tion, of the licensed material involved;

(iv) actions [that have been] taken, or to [will] be
taken, to recover the material; and
(v) procedures or measures adopted [that have

been], or to [will] be[;] adopted, to ensure against a recurrence of the
loss or theft of licensed material.

(H) Subsequent to filing the written report, the licensee
must [shall] also report any additional substantive information on the
loss or theft within 30 days after the licensee learns of such information.

(24) Form of records. Each record required by this subsec-
tion must include all pertinent information and [shall] be stored in a
legible and reproducible format [legible] throughout the retention pe-
riod specified in the department's rules. [The record may be the original
or a reproduced copy or a microform; provided that the eopy or miero-
capable of producing a clear copy throughout the required retention
period: The record may alse be stored in electronic media with the ea-
the required retention peﬂeér Records sueh as letters; drawings; and
speeifications; must include all pertinent information such as stamps;
initials; and signatures:] The licensee must [shall] maintain adequate
safeguards against tampering with and loss of records.

(25) Record retention. All records/documents referenced
in this subsection must [shall] be made and maintained by the licensee
for inspection by the department as specified in [aceerdanee with| sub-
section (mm) of this section. Ifa retention period is not otherwise spec-
ified, these records must be retained until the department terminates
the facility's license. All records related to this subsection may be de-
stroyed upon department termination of the facility license.

(Jj) Appendices.
(1) Subjects to be included in training courses:
(A) fundamentals of radiation safety:
(i) characteristics of radiation;

(ii) units of radiation dose (rem) and activity of ra-
dioactivity (curie);

(iii)  significance of radiation dose;

(1) radiation protection standards; and

(1l) Dbiological effects of radiation;
(iv) levels of radiation from sources of radiation;
(v) methods of controlling radiation dose;

(1) time;

(1l) distance; and

(III)  shielding;

(vi) radiation safety practices, including prevention
of contamination and methods of decontamination; and

(vii)  discussion of internal exposure pathways;
(B) radiation detection instrumentation to be used:
(i) radiation survey instruments:
(1) operation;
(II) calibration; and
(III) limitations;
(ii) survey techniques; and
(iii)  individual monitoring devices;
(C) equipment to be used:
(i) handling equipment and remote handling tools;

(ii) sources of radiation;
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(iii) storage, control, disposal, and transport of
equipment and sources of radiation;

(iv) operation and control of equipment; and
(v) maintenance of equipment;

(D) the requirements of pertinent federal and state reg-
ulations;

(E) the licensee's written operating, safety, and emer-
gency procedures; and

(F) the licensee's record keeping procedures.

(2) Isotope quantities (for use in subsection (gg) of this sec-
tion).
Figure: 25 TAC §289.252 (jj)(2) (No change.)

(3) Ciriteria relating to use of financial tests and parent com-
pany guarantees for providing reasonable assurance of funds for de-
commissioning.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommission-
ing based on obtaining a parent company guarantee that funds will be
available for decommissioning costs and on a demonstration [that] the
parent company passes a financial test. This paragraph establishes cri-
teria for passing the financial test and for obtaining the parent company
guarantee.

(B) Financial test.

(i) To pass the financial test, the parent company
must [shall] meet the criteria of either subclause (I) or (II) of this
clause.

(1) The parent company must [shall] have:
(-a-) two of the following three ratios:

(-1-) aratio of total liabilities to net
worth less than 2.0;

(-2-) a ratio of the sum of net in-
come plus depreciation, depletion, and amortization to total liabilities
greater than 0.1; and

(-3-) aratio of current assets to cur-
rent liabilities greater than 1.5;

(-b-) net working capital and tangible net
worth each at least six times the current decommissioning cost es-
timates for the total of all facilities or parts thereof (or prescribed
amount if a certification is used);

(-c-) tangible net worth of at least $10 mil-
lion; and

(-d-) assets located in the United States
amounting to at least 90 percent of total assets or at least six times the
current decommissioning cost estimates for the total of all facilities or
parts thereof (or prescribed amount if a certification is used.)

(II) The parent company must [shall] have:

(-a-) a current rating for its most recent bond
issuance of AAA, AA, A, or BBB as issued by Standard and Poor's or
Aaa, Aa, A, or Baa as issued by Moody's;

(-b-) tangible net worth each at least six times
the current decommissioning cost estimate for the total of all facilities
or parts thereof (or prescribed amount if a certification is used);

(-c-) tangible net worth of at least $10 mil-
lion; and

(-d-) assets located in the United States
amounting to at least 90 percent of total assets or at least six times the

current decommissioning cost estimates for the total of all facilities or
parts thereof (or prescribed amount if certification is used).

(i) The parent company's independent certified pub-
lic accountant must [shall] have compared the data used by the parent
company in the financial test, which is derived from the independently
audited, year-end financial statements for the latest fiscal year, with the
amounts in such financial statement. In connection with that proce-
dure, the licensee must [shall] inform the department within 90 days of
any matters coming to the auditor's attention causing [that eause] the
auditor to believe [that] the data specified in the financial test should
be adjusted and [that] the company no longer passes the test.

(iii)  After the initial financial test, the parent com-
pany must [shall] repeat the passage of the test within 90 days after the
close of each succeeding fiscal year.

(iv) If the parent company no longer meets the re-
quirements of clause (i) of this subparagraph, the licensee must [shal]
send notice to the department of intent to establish alternate financial
assurance as specified in the department's regulations. The notice must
[shall] be sent by certified mail within 90 days after the end of the fis-
cal year for which the year-end financial data show [that] the parent
company no longer meets the financial test requirements. The licensee
must [shall] provide alternate financial assurance within 120 days after
the end of such fiscal year.

(C) Parent company guarantee. The terms of a parent
company guarantee that an applicant or licensee obtains must [shal]
provide [that]:

(i) the parent company guarantee will remain in
force unless the guarantor sends notice of cancellation by certified
mail to the licensee and the department. Cancellation may not occur,
however, during the 120 days beginning on the date of receipt of the
notice of cancellation by both the licensee and the department, as
evidenced by the return receipts;

(ii)  if the licensee fails to provide alternate financial
assurance as specified in the department's rules within 90 days after
receipt by the licensee and the department of a notice of cancellation
of the parent company guarantee from the guarantor, the guarantor will
provide such alternative financial assurance in the name of the licensee;

(iii)  the parent company guarantee and financial test
provisions must [shall] remain in effect until the department has termi-
nated the license; and

(iv) if a trust is established for decommissioning
costs, the trustee and trust must [shall] be acceptable to the depart-
ment. An acceptable trustee includes an appropriate state or federal
government agency or an entity having [that has] the authority to act
as a trustee and whose trust operations are regulated and examined by
a federal or state agency.

(4) Ciriteria relating to use of financial tests and self-guar-
antees for providing reasonable assurance of funds for decommission-

ing.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommissioning
based on furnishing its own guarantee [that] funds will be available
for decommissioning costs and on a demonstration [that] the company
passes a financial test of subparagraph (B) of this paragraph. Subpara-
graph (B) of this paragraph establishes criteria for passing the financial
test for the self-guarantee and establishes the terms for a self-guaran-
tee.

(B) Financial test.

49 TexReg 5298 July 19, 2024 Texas Register



(i) To pass the financial test, a company must [shall]
meet all of the following criteria:

() tangible net worth at least 10 times the total
current decommissioning cost estimate for the total of all facilities or
parts thereof (or the current amount required if certification is used for
all decommissioning activities for which the company is responsible as
self-guaranteeing licensee and as parent-guarantor);

(II) assets located in the United States amounting
to at least 90 percent of total assets or at least 10 times the total current
decommissioning cost estimate (or the current amount required if cer-
tification is used for all decommissioning activities for which the com-
pany is responsible as self-guaranteeing licensee and as parent-guaran-
tor); and

(III) a current rating for its most recent bond is-
suance of AAA, AA, A as issued by Standard and Poor's, or Aaa, Aa,
A as issued by Moody's.

(i) To pass the financial test, a company must [shal]
meet all of the following additional criteria:

(1) the company must [shall] have at least one
class of equity securities registered under the Securities Exchange Act
of 1934;

(II) the company's independent certified public
accountant must [shall] have compared the data used by the company
in the financial test [that is] derived from the independently audited
year-end financial statements, based on United States generally ac-
cepted accounting practices, for the latest fiscal year, with the amounts
in the [sueh] financial statement. In connection with that procedure,
the licensee must [shal] inform the department within 90 days of any
matters coming to the auditor's attention causing [that eause] the au-
ditor to believe [that] the data specified in the financial test should be
adjusted and [that] the company no longer passes the test; and

(IlI) after the initial financial test, the company
must [shall] repeat the passage of the test within 90 days after the close
of each succeeding fiscal year.

(iii)  If the licensee no longer meets the criteria of
clause (i) of this subparagraph, the licensee must [shall] send immedi-
ate notice to the department of its intent to establish alternate financial
assurance as specified in the department's rules within 120 days of the
[sueh] notice.

(C) Company self-guarantee. The terms of a self-guar-
antee [that] an applicant or licensee furnishes must [shall] provide
[that]:

(i) the company guarantee will remain in force un-
less the licensee sends notice of cancellation by certified mail to the
department. Cancellation may not occur, however, during the 120 days
beginning on the date of receipt of the notice of cancellation by the de-
partment, as evidenced by the return receipt.

(ii) the licensee must [shall] provide alternate finan-
cial assurance as specified in the department's rules within 90 days fol-
lowing receipt by the department of a notice of cancellation of the guar-
antee;

(iii)  the guarantee and financial test provisions must
[shall] remain in effect until the department has terminated the license
or until another financial assurance method acceptable to the depart-
ment has been put in effect by the licensee;

(iv)  the licensee will promptly forward to the depart-
ment and the licensee's independent auditor all reports covering the

latest fiscal year filed by the licensee with the Securities and Exchange
Commission as specified in [accordanee with] the requirements of the
Securities and Exchange Act of 1934, §13;

(v) if, at any time, the licensee's most recent bond
issuance ceases to be rated in any category of "A" or above by either
Standard and Poor's or Moody's, the licensee will provide notice in
writing [ef such faet] to the department within 20 days after publica-
tion of the change by the rating service. If the licensee's most recent
bond issuance ceases to be rated in any category of A or above by both
Standard and Poor's and Moody's, the licensee no longer meets the cri-
teria of subparagraph (B)(i) of this paragraph; and

(vi) the applicant or licensee must [shall] provide to
the department a written guarantee (a written commitment by a corpo-
rate officer) stating [that states that] the licensee will fund and carry
out the required decommissioning activities or, upon issuance of an or-
der by the department, the licensee will set up and fund a trust in the
amount of the current cost estimates for decommissioning.

(5) Criteria relating to use of financial tests and self-guar-
antees for providing reasonable assurance of funds for decommission-
ing by commercial companies having [that have] no outstanding rated
bonds.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommissioning
based on furnishing its own guarantee [that] funds will be available
for decommissioning costs and on a demonstration [that] the company
passes the financial test of subparagraph (B) of this paragraph. The
terms of the self-guarantee are in subparagraph (C) of this paragraph.
This paragraph establishes criteria for passing the financial test for the
self-guarantee and establishes the terms for a self-guarantee.

(B) Financial test.

(i) To pass the financial test a company must [shall]
meet the following criteria:

(I) tangible net worth greater than $10 million,
or at least 10 times the total current decommissioning cost estimate
(or the current amount required if certification is used), whichever is
greater, for all decommissioning activities for which the company is
responsible as self-guaranteeing licensee and as parent-guarantor;

(II)  assets located in the United States amounting
to at least 90 percent of total assets or at least 10 times the total current
decommissioning cost estimate (or the current amount required if certi-
fication is used) for all decommissioning activities for which the com-
pany is responsible as self-guaranteeing licensee and as parent-guaran-
tor; and

(I1II) aratio of cash flow divided by total liabili-
ties greater than 0.15 and a ratio of total liabilities divided by net worth
less than 1.5.

(i) In addition, to pass the financial test, a company
must [shall] meet all [ef] the following requirements.[:]

(1) The [the] company's independent certified
public accountant must [shall] have compared the data used by the
company in the financial test, [that is] required to be derived from the
independently audited year-end financial statement, based on United
States generally accepted accounting practices, for the latest fiscal
year, with the amounts in the financial statement. In connection with
that procedure, the licensee must [shall] inform the department within
90 days of any matters causing [that may eause] the auditor to believe
[that] the data specified in the financial test should be adjusted and
[that] the company no longer passes the test.[:]
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(1) After [after] the initial financial test, the
company must [shall] repeat passage of the test within 90 days after
the close of each succeeding fiscal year.[; and]

(111)  If [#] the licensee no longer meets the re-
quirements of subparagraph (B)(i) of this paragraph, the licensee must
[shall] send notice to the department of its intent to establish alternative
financial assurance as specified in the department's rules. The notice
must [shal] be sent by certified mail, return receipt requested, within
90 days after the end of the fiscal year for which the year-end financial
data show [that] the licensee no longer meets the financial test require-
ments. The licensee must [shall] provide alternative financial assurance
within 120 days after the end of such fiscal year.

(C) Company self-guarantee. The terms of a self-guar-
antee [that] an applicant or licensee furnishes must [shall] provide the
following.

(i) The guarantee must [shall] remain in force unless
the licensee sends notice of cancellation by certified mail, return receipt
requested, to the department. Cancellation may not occur until an al-
ternative financial assurance mechanism is in place.

(i) The licensee must [shall] provide alternative fi-
nancial assurance as specified in the department's rules within 90 days
following receipt by the department of a notice of cancellation of the
guarantee.

(iii) The guarantee and financial test provisions must
[shall] remain in effect until the department has terminated the license
or until another financial assurance method acceptable to the depart-
ment has been put in effect by the licensee.

(iv) The applicant or licensee must [shalt] provide to
the department a written guarantee (a written commitment by a corpo-
rate officer) stating [that states that] the licensee will fund and carry
out the required decommissioning activities or, upon issuance of an or-
der by the department, the licensee will set up and fund a trust in the
amount of the current cost estimates for decommissioning.

(6) Criteria relating to use of financial tests and self-guar-
antees for providing reasonable assurance of funds for decommission-
ing by nonprofit entities, such as colleges, universities, and nonprofit
hospitals.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommissioning
based on furnishing its own guarantee [that] funds will be available for
decommissioning costs and on a demonstration [that] the applicant or
licensee passes the financial test of subparagraph (B) of this paragraph.
The terms of the self-guarantee are in subparagraph (C) of this para-
graph. This paragraph establishes criteria for passing the financial test
for the self-guarantee and establishes the terms for a self-guarantee.

(B) Financial test.

(i) To pass the financial test, a college or university
must [shall] meet the criteria of subclause (I) or (IT) of this clause. The
college or university must [shall] meet one of the following:

(1) for applicants or licensees issuing [that issue]
bonds, a current rating for its most recent uninsured, uncollateralized,
and unencumbered bond issuance of AAA, AA, or A as issued by Stan-
dard and Poor's or Aaa, Aa, or A as issued by Moody's; or

(II) for applicants or licensees [that de] not
issuing [issae] bonds, unrestricted endowment consisting of assets
located in the United States of at least $50 million, or at least 30
times the total current decommissioning cost estimate (or the current
amount required if certification is used), whichever is greater, for

all decommissioning activities for which the college or university is
responsible as a self-guaranteeing licensee.

(i) To pass the financial test, a hospital must [shall]
meet the criteria in subclause (I) or (II) of this clause. The hospital
must [shall] meet one of the following:

(1)  for applicants or licensees issuing [that issue]
bonds, a current rating for its most recent uninsured, uncollateralized,
and unencumbered bond issuance of AAA, AA, or A as issued by Stan-
dard and Poor's or Aaa, Aa, or A as issued by Moody's; or

(1I) for applicants or licensees [that de] not

issuing [issue] bonds, all the following tests must [shall] be met:

(-a-) (total revenues less total expenditures)
divided by total revenues must [shall] be equal to or greater than 0.04;

(-b-) long term debt divided by net fixed as-
sets must [shall] be less than or equal to 0.67;

(-c-) (current assets and depreciation fund)
divided by current liabilities must [shall] be greater than or equal to
2.55; and

(-d-) operating revenues must [shall] be
at least 100 times the total current decommissioning cost estimate
(or the current amount required if certification is used) for all de-
commissioning activities for which the hospital is responsible as a
self-guaranteeing licensee.

(iii) In addition, to pass the financial test, a licensee
must [shall] meet all the following requirements.[:]

(I) The [the] licensee's independent certified
public accountant must [shall] have compared the data used by the
licensee in the financial test [that is] required to be derived from
the independently audited year-end financial statements, based on
United States generally accepted accounting practices, for the latest
fiscal year, with the amounts in the financial statement. In connection
with that procedure, the licensee must [shall] inform the department
within 90 days of any matters coming to the attention of the auditor
causing [that eause] the auditor to believe [that] the data specified in
the financial test should be adjusted and [that] the licensee no longer
passes the test.[; and]

(1I) After [after] the initial financial test, the li-
censee must [shall] repeat passage of the test within 90 days after the
close of each succeeding fiscal year.[3]

(11I) If [#] the licensee no longer meets the re-
quirements of subparagraph (A) of this paragraph, the licensee must
[shall] send notice to the department of'its intent to establish alternative
financial assurance as specified in the department's rules. The notice
must [shall] be sent by certified mail, return receipt requested, within
90 days after the end of the fiscal year for which the year-end financial
data show [that] the licensee no longer meets the financial test require-
ments. The licensee must [shall] provide alternate financial assurance
within 120 days after the end of such fiscal year.

(C) Self-guarantee. The terms of a self-guarantee [that]
an applicant or licensee furnishes must [shall] provide [the following]:

(i) The guarantee must [shall] remain in force unless
the licensee sends notice of cancellation by certified mail, return receipt
requested, to the department. Cancellation may not occur unless an
alternative financial assurance mechanism is in place.

(i) The licensee must [shall] provide alternative fi-
nancial assurance as specified in the department's regulations within 90
days following receipt by the department of a notice of cancellation of
the guarantee.
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(iii)  The guarantee and financial test provisions must
[shal] remain in effect until the department has terminated the license
or until another financial assurance method acceptable to the depart-
ment has been put in effect by the licensee.

(iv) The applicant or licensee must [shall] provide
to the department a written guarantee (a written commitment by a cor-
porate officer or officer of the institution) stating [that states that] the
licensee will fund and carry out the required decommissioning activi-
ties or, upon issuance of an order by the department, the licensee will
set up and fund a trust in the amount of the current cost estimates for
decommissioning.

(v) If, at any time, the licensee's most recent bond
issuance ceases to be rated in any category of "A" or above by either
Standard and Poor's or Moody's, the licensee must [shall] provide no-
tice in writing of the fact to the department within 20 days after publi-
cation of the change by the rating service.

(7) Quantities of radioactive materials requiring consider-
ation of the need for an emergency plan for responding to a release.
The following table contains quantities of radioactive materials requir-
ing consideration of the need for an emergency plan for responding to
a release.

Figure: 25 TAC §289.252 (jj)(7) (No change.)

(8) Requirements for demonstrating financial qualifica-
tions.

(A) Ifanapplicant or licensee is not required to submit
financial assurance as specified in [aceordanee with] subsection (gg)
of this section, that applicant or licensee must [shall] demonstrate fi-
nancial qualification by submitting an attestation [that] the applicant
or licensee is financially qualified to conduct the activity requested for
licensure, including any required decontamination, decommissioning,
reclamation, and disposal before the department issues a license.

(B) If an applicant or licensee is required to submit fi-
nancial assurance as specified in [accordanece with] subsection (gg) of
this section, the [that] applicant or licensee must [shal]:

(i) submit one of the following:

(1) the bonding company report or equivalent
(from which information can be obtained to calculate a ratio in clause
(i1) of this subparagraph) [that was] used to obtain the financial assur-
ance instrument used to meet the financial assurance requirement as
specified in subsection (gg) of this section. However, if the applicant
or licensee posted collateral to obtain the financial instrument used to
meet the requirement for financial assurance as specified in subsection
(gg) of this section, the applicant or licensee must [shall] demonstrate
financial qualification by one of the methods specified in subclause
(D) or (III) of this clause;

(1l) Securities and Exchange Commission docu-
mentation (from which information can be obtained to calculate a ratio
as described in clause (ii) of this subparagraph, if the applicant or li-

censee is a publicly held [publiely-held] company); or

(Ill)  a self-test (for example, an annual audit re-
port certifying a company's assets and liabilities and resulting ratio as
described in clause (ii) of this subparagraph or, in the case of a new
company, a business plan specifying expected expenses versus capital-
ization and anticipated revenues); and

(ii) declare its Standard Industry Classification
(SIC) code. Several companies publish lists, on an annual basis, of
acceptable assets-to-liabilities [assets-to liabilities] (assets divided
by liabilities) ratio ranges for each type of SIC code. If an applicant
or licensee submits documentation of its current assets and current

liabilities or, in the case of a new company, a business plan specifying
expected expenses versus capitalization and anticipated revenues, and
the resulting ratio falls within an acceptable range as published by
generally recognized companies (for example, Almanac of Business
and Industrial Financial Ratios, Industry NORM and Key Business
Ratios, Dun & Bradstreet Industry publications, and Manufacturing
USA: Industry Analyses, Statistics, and Leading Companies), the de-
partment considers [will eensider] that applicant or licensee financially
qualified to conduct the requested or licensed activity.

(C) If the applicant or licensee is a state or local gov-
ernment entity, a statement of this [saeh] will suffice as demonstration
[that] the government entity is financially qualified to conduct the re-
quested or licensed activities.

(D) The department will consider other types of docu-
mentation if the [that] documentation provides an equivalent measure
of assurance of the applicant's or licensee's financial qualifications as
found in subparagraphs (A) and (B) of this paragraph.

(9) Category 1 and category 2 radioactive materials. Li-
censees must [shall] use Figure: 25 TAC §289.252(jj)(9) to determine
whether a quantity of radioactive material constitutes a Category 1 or
Category 2 quantity of radioactive material.

Figure: 25 TAC §289.252(jj)(9)
[Eigure: 25 TAC §289:252 GHD]

(10) Broad scope license limits (for use in subsection (h)
of this section).

Figure: 25 TAC §289.252 (jj)(10) (No change.)

(kk) Requirements for the issuance of specific licenses for a
medical facility or educational institution to produce Positron Emission
Tomography (PET) radioactive drugs for noncommercial transfer to
licensees in its consortium.

(1) Alicense application will be approved if the department
determines [that] an application from a medical facility or educational
institution to produce PET radioactive drugs for noncommercial trans-
fer to licensees in its consortium authorized for medical use under [in
accordanee with] §289.256 of this subchapter [title] includes:

(A) a request for authorization for the production of
PET radionuclides or evidence of an existing license issued under [
acecordanee with] this section, the NRC, or another agreement state's
[states]requirements for a PET radionuclide production facility within
its consortium from which it receives PET radionuclides;

(B) evidence [that] the applicant is qualified to produce
radioactive drugs for medical use by meeting one of the criteria in sub-
section (1)(1)(A) of this section;

(C) identification of each individual [individual(s)] au-
thorized to prepare the PET radioactive drugs if the applicant is a phar-
macy, and documentation [that] each individual meets the requirements
of an authorized nuclear pharmacist as specified in subsection (r)(3)(B)
of this section; and

(D) information identified in subsection (r)(1)(B) of this
section on the PET drugs to be noncommercially transferred to mem-
bers of its consortium.

(2) Authorization under [in aceordanee with] paragraph (1)
of'this subsection to produce PET radioactive drugs for noncommercial
transfer to medical use licensees in its consortium does not relieve the
licensee from complying with applicable FDA, other federal, and state
requirements governing radioactive drugs.

(3) Each licensee authorized under [in acecordance with|
paragraph (1) of this subsection to produce PET radioactive drugs for
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noncommercial transfer to medical use licensees in its consortium must

[shall]:

(A) satisfy the labeling requirements in subsection
(r)(1)(C) of this section for each PET radioactive drug transport
radiation shield and each syringe, vial, or other container used to hold
a PET radioactive drug intended for noncommercial distribution to
members of its consortium; and

(B) possess and use instrumentation meeting the re-
quirements of §289.202(p)(3)(D) of this chapter [title] to measure the
radioactivity of the PET radioactive drugs intended for noncommercial
distribution to members of its consortium and meet the procedural,
radioactivity measurement, instrument test, instrument check, and
instrument adjustment requirements in subsection (r)(2) of this section.

(4) A licensee that is a pharmacy authorized under [in ae-
eordance with] paragraph (1) of this subsection to produce PET ra-
dioactive drugs for noncommercial transfer to medical use licensees
in its consortium must [shall] require [that] any individual preparing
[that prepares| PET radioactive drugs to [shall] be:

(A) an authorized nuclear pharmacist meeting [that
meets] the requirements in subsection (r)(3)(B) of this section; or

(B) anindividual under the supervision of an authorized
nuclear pharmacist as specified in §289.256(s) of this subchapter [title].

(5) A pharmacy, authorized under [in accordance with|
paragraph (1) of this subsection to produce PET radioactive drugs for
noncommercial transfer to medical use licensees in its consortium
allowing [that allews] an individual to work as an authorized nuclear
pharmacist, must [shall] meet the requirements of subsection (r)(3)(E)
of this section.

(1) Specific licenses for installation, repair, or maintenance of
devices containing sealed sources of radioactive material.

(1) In addition to the requirements in subsection (¢) of this
section, a specific license authorizing a person [persens] to perform in-
stallation, repair, or maintenance of devices containing sealed sources,
[seureefs)] including source exchanges will be issued if the department
approves the information submitted by the applicant.

(2) Each installation, repair, or maintenance activity must
[shall] be documented and a record maintained for inspection by the
department as specified in [aceerdanee with] subsection (mm) of this
section. The record must [shall] include the date, description of the ser-
vice, initial survey results, and the names of each individual [name(s)
of the individual(s)] who performed the work.

(3) Installation, repair, maintenance, or source exchange
activities must [shall] be performed by a specifically licensed person
unless otherwise authorized under [in aceordanee with] subsection (v)
of this section.

(mm) Records/documents retention. Each licensee must
[shall] make, maintain, and retain at each authorized use site and for
the time period set forth in the table, the records/documents described
in the following table and in the referenced rule provision, and must
[shall] make them available to the department for inspection, upon
reasonable notice.

Figure: 25 TAC §289.252 (mm)

[Eigure: 25 TAC §289252(mm)]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 2, 2024.
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General Counsel
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Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-6655
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TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 509. FREESTANDING
EMERGENCY MEDICAL CARE FACILITIES
SUBCHAPTER C. OPERATIONAL
REQUIREMENTS

26 TAC §509.47

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§509.47, concerning Emergency Services.

BACKGROUND AND PURPOSE

The proposal is necessary to implement Senate Bill (S.B.) 1402,
88th Legislature, Regular Session, 2023.

S.B. 1402 amended Texas Health and Safety Code (HSC)
§323.0045 and added new HSC §323.0046. Amended HSC
§323.0045 requires a person who performs a forensic medical
examination on a sexual assault survivor to complete at least
two hours of basic forensic evidence collection training or
equivalent education. Amended HSC §323.0045 also requires
each health care facility with an emergency department that is
not a sexual assault forensic exam-ready facility (SAFE-ready
facility) to develop a written policy to require staff who perform
forensic medical examinations on sexual assault survivors to
complete at least two hours of basic forensic evidence collec-
tion training. New HSC §323.0046 requires each health care
facility with an emergency department to provide at least one
hour of basic sexual assault response training to certain facility
employees and outlines the training content requirements. New
HSC §323.0046 also requires each non-SAFE-ready health
care facility with an emergency department to develop a written
policy to ensure all appropriate facility personnel complete the
basic sexual assault response training.

The proposed amendment adds the new training requirements in
HSC §323.0045 and §323.0046 to the freestanding emergency
medical care facility rules.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §509.47 adds new subsection
(h)(3) and (4), which require a freestanding emergency medical
care facility to comply with the forensic medical examination
training requirements under HSC §323.0045 and the basic
sexual assault response training requirements under HSC
§323.0046.

The proposed amendment also corrects a typographical error in
subsection (d)(2), updates the term "sexual assault survivor" to
"survivor of sexual assault" for consistency with industry stan-
dard language, and updates a reference.
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FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the rule is codifying current practices as
required by statute.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, does not impose a cost on
regulated persons, and is necessary to implement legislation that
does not specifically state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from rules that are con-
sistent with statutory requirements for forensic evidence collec-
tion and basic sexual assault response training requirements.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule is codifying current practices as required by statute.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R002" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
health and human services by the health and human services
agencies; and HSC §254.101, which authorizes HHSC to adopt
rules regarding freestanding emergency medical care facilities.

The amendment implements Texas Government Code
§531.0055 and HSC §§254.101, 323.0045, and 323.0046.

$§509.47.  Emergency Services.

(a) A facility shall provide to each patient, without regard to
the individual's ability to pay, an appropriate medical screening, exam-
ination, and stabilization within the facility's capability, including an-
cillary services routinely available to the facility, to determine whether
an emergency medical condition exists, and any necessary stabilizing
treatment.

(b) The organization of emergency services shall be appropri-
ate to the scope of the services offered. The services shall be organized
under the direction of a qualified physician member of the medical staff
who is the medical director or clinical director.

(c) A facility shall maintain patient medical records for all
emergency patients. The medical records shall contain patient identi-
fication, complaints, name of physician, name of nurse, time admitted
to the emergency suite, treatment, time discharged, and disposition.

(d) A facility shall comply with the following personnel re-
quirements.

(1) There shall be adequate medical and nursing personnel
qualified in emergency care to meet the written emergency procedures
and needs anticipated by the facility.

(2) As determined by the medical staff, there must always
be at least one person qualified and at least one nurse with current ad-
vanced cardiac life support and pediatric advanced life support certifi-
cation on duty and on-site [a] to initiate immediate appropriate lifesav-
ing measures.

(3) Qualified personnel shall always be physically present
in the emergency treatment area.

(4) One or more physicians shall always be on-site during
facility hours of operation.

(5) A facility shall maintain schedules, names, and tele-
phone numbers of all physicians and others on emergency call duty,
including alternates. The facility shall retain the schedules for at least
one year.
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(e) Adequate age-appropriate supplies and equipment shall be
available and in readiness for use. Equipment and supplies shall be
available for the administration of intravenous medications as well as
facilities for the control of bleeding and emergency splinting of frac-
tures. The facility shall periodically test the emergency equipment ac-
cording to its policy.

(f) Age-appropriate emergency equipment and supplies shall
include:

(1) emergency call system;

(2) oxygen;

(3) mechanical ventilatory assistance equipment, including
airways, manual breathing bag, and mask;

(4) cardiac defibrillator;

(5) cardiac monitoring equipment;

(6) laryngoscopes and endotracheal tubes;
(7) suction equipment;

(8) emergency drugs and supplies specified by the medical
staff;,

(9) stabilization devices for cervical injuries;
(10) blood pressure monitoring equipment; and

(11) pulse oximeter or similar medical device to measure
blood oxygenation.

(g) A facility shall participate in the local Emergency Medical
Service (EMS) system, based on the facility's capabilities and capacity,
and the locale's existing EMS plan and protocols.

(h) A facility shall comply with the following emergency ser-
vices requirements for survivors of sexual assault [sarvivers].

(1) This subsection does not affect the duty of a facility to
comply with subsection (a) of this section.

(2) The facility shall develop, implement, and enforce poli-
cies and procedures to ensure that after a survivor of sexual assault
[surviver] presents to the facility following a sexual assault, the facil-
ity shall provide the care specified under Texas Health and Safety Code
Chapter 323, Subchapter A [(relating to Emergeney Services for Sur-
vivors of Sexual Assault)].

(3) The facility shall develop, implement, and enforce poli-
cies and procedures to ensure a person who performs a forensic medi-
cal examination on a survivor of sexual assault completes the required
forensic evidence collection training or equivalent education required
by Texas Health and Safety Code §323.0045.

(4) The facility shall develop, implement, and enforce
policies and procedures to provide basic sexual assault response
training that meets the requirements under Texas Health and Safety
Code §323.0046 to facility employees who provide patient admission
functions, patient-related administrative support functions, or direct
patient care.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.
TRD-202402980

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591

¢ ¢ ¢

CHAPTER 510. PRIVATE PSYCHIATRIC
HOSPITALS AND CRISIS STABILIZATION
UNITS

SUBCHAPTER C. OPERATIONAL
REQUIREMENTS

26 TAC §510.44

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§510.44, concerning Miscellaneous Policies and Protocols.

BACKGROUND AND PURPOSE

The proposal is necessary to implement Senate Bill (S.B.) 186,
88th Legislature, Regular Session, 2023.

S.B. 186 added new Texas Health and Safety Code (HSC)
§256.003, which prohibits a hospital or other health care facility
from discharging or otherwise releasing a patient to a group
home, boarding home facility, or similar group-centered facility
unless the person operating the group-centered facility holds a
license or permit in accordance with applicable state law. New
HSC §256.003 also contains provisions to allow a hospital or
other health care facility to discharge a patient to a group-cen-
tered facility that does not hold an applicable license or permit
under certain circumstances.

The proposed amendment adds information regarding the new
discharge requirements in HSC §256.003.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §510.44 adds new subsection (e),
which requires a private psychiatric hospital or a crisis stabi-
lization unit to comply with the discharge requirements in HSC
§256.003. The proposed amendment also makes other minor
changes to correct outdated information; align with the other
rules in 26 Texas Administrative Code Chapter 510, such as re-
placing "hospital" with "facility;" and updates references.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;
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(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the rule is codifying current practices as
required by statute.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, does not impose a cost on
regulated persons, and is necessary to implement legislation that
does not specifically state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from rules that are
consistent with statutory requirements for discharging patients
to licensed group-centered facilities.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule is codifying current practices as required by statute.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R002" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
health and human services by the health and human services
agencies; and HSC §577.010, which requires HHSC to adopt
rules and standards necessary and appropriate to ensure the
proper care and treatment of patients in a private mental hospital
or mental health facility.

The amendment implements Texas Government Code

§531.0055 and HSC §577.010 and §256.003.
$510.44. Miscellaneous Policies and Protocols.

(a) Determination of death. The facility [hespital] shall adopt,
implement, and enforce protocols to be used in determining death
which comply with Texas Health and Safety Code (HSC)[; Fitle &;
Subtitle A;] Chapter 671, Subchapter A [(relating to Determination of

Death)].

(b) Organ and tissue donors. The facility [hespital] shall
adopt, implement, and enforce a written protocol to identify potential
organ and tissue donors which complies [is in complianee] with the
[Fexas Anatomical Gift Aet;] HSC[;] Chapter 692A [692]. The facility
[hespital] shall make its protocol available to the public during the
facility's [hespital's] normal business hours. The facility's [hespital's]
protocol shall include all requirements in HSC §692A.015[; §692-613

lating to Hospital P .

(c) Professional nurse reporting and peer review. A facility
shall adopt, implement, and enforce a policy to ensure that the fa-
cility complies with Texas Occupations Code Chapter 301, Subchap-
ter I[; §304+-401 (relating to Grounds for Reperting Registered Nurse);
§301.402 (relating to Duty of Registered Nurse to Report), §301.403
Gelating to Duty of Peer Review Committee to Report); §301-404 (re-
lating to Duty of Nursing Educational Program to Repert); §301-405
Gelating to Duty of Person Employing Registered Nurse to Repert);]
and Texas Occupations Code Chapter 303 [(relating to Nursing Peer
Reviewy], and with the rules adopted by the Texas Board of Nursing
[Board of Nurse Examiners] at [22] Texas Administrative Code, Title
22 §217.16 (relating to Minor Incidents), §217.19 (relating to Inci-
dent-Based Nursing Peer Review and Whistleblower Protections) and
§217.20 (relating to Safe Harbor Nursing Peer Review and Whistle-
blower Protections [for RNs]).

(d) Discrimination prohibited. A facility shall not discriminate
based on a patient's disability and shall comply with HSC [Texas Health
and Safety| Code Chapter 161, Subchapter S [(relating to Allecation of
Kidneys and Other Organs Available for Transplant)].

(e) Prohibited discharge of a patient to certain group-centered
facilities. A facility shall comply with HSC §256.003.

(1) Except as provided by paragraph (2) of this subsection,
a facility may discharge or release a patient to a group home, boarding
home facility, or similar group-centered facility only if the person op-
erating the group-centered facility holds a license or permit issued in
accordance with applicable state law.

(2) A facility may discharge or release a patient to a group
home, boarding home facility, or similar group-centered facility oper-
ated by a person who does not hold a license or permit issued in accor-
dance with applicable state law only if:

(A) there is no group-centered facility operated in the
county where the patient is discharged that is operated by a person hold-
ing the applicable license or permit; or
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(B) the patient voluntarily chooses to reside in the
group-centered facility operated by an unlicensed or unpermitted

person.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402981

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591

¢ ¢ ¢

CHAPTER 511. LIMITED SERVICES RURAL
HOSPITALS

SUBCHAPTER C. OPERATIONAL
REQUIREMENTS

26 TAC §511.62

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§511.62, concerning Discharge Planning.

BACKGROUND AND PURPOSE

The proposal is necessary to implement Senate Bill (S.B.) 186,
88th Legislature, Regular Session, 2023.

S.B. 186 added new Texas Health and Safety Code (HSC)
§256.003, which prohibits a hospital or other health care facility
from discharging or otherwise releasing a patient to a group
home, boarding home facility, or similar group-centered facility
unless the person operating the group-centered facility holds a
license or permit in accordance with applicable state law. New
HSC §256.003 also contains provisions to allow a hospital or
other health care facility to discharge a patient to a group-cen-
tered facility that does not hold an applicable license or permit
under certain circumstances.

The proposed amendment adds information regarding the new
discharge requirements in HSC §256.003.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §511.62 adds new subsection (m),
which requires a limited services rural hospital (LSRH) to comply
with the discharge requirements in HSC §256.003.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the rule is codifying current practices as
required by statute.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, does not impose a cost on
regulated persons, and is necessary to implement legislation that
does not specifically state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from rules that are
consistent with statutory requirements for discharging patients
to licensed group-centered facilities.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule is codifying current practices as required by statute.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
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indicate "Comments on Proposed Rule 24R002" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
health and human services by the health and human services
agencies; and HSC §241.302(b), which provides that the Ex-
ecutive Commissioner of HHSC shall adopt rules to implement
that section and establish minimum standards for LSRHSs.

The amendment implements Texas Government Code

§531.0055 and HSC §241.302(b) and §256.003.
§511.62. Discharge Planning.

(a) A limited services rural hospital (LSRH) shall have an ef-
fective, ongoing, discharge planning process that facilitates the provi-
sion of follow-up care and focuses on the patient's goals and treatment
preferences and includes the patient and their caregivers or support
persons as active partners in the discharge planning for post-discharge
care.

(b) The discharge planning process and the discharge plan
shall be consistent with the patient's goals for care and their treat-
ment preferences, ensure an effective transition of the patient from
the LSRH to post-discharge care, and reduce the factors leading to
preventable LSRH admissions or readmissions.

(c) An LSRH's discharge planning process shall identify, at an
carly stage of the provision of services, those patients who are likely
to suffer adverse health consequences on discharge in the absence of
adequate discharge planning and must provide a discharge planning
evaluation for those patients so identified as well as for other patients
upon the request of the patient, patient's legally authorized representa-
tive, or patient's physician.

(d) Any discharge planning evaluation must be made on a
timely basis to ensure appropriate arrangements for post-LSRH care
will be made before discharge and to avoid unnecessary delays in
discharge.

(e) A discharge planning evaluation must include:

(1) an evaluation of a patient's likely need for appropriate
services following those furnished by the LSRH, including:

(A) hospice care services;

(B) post-LSRH extended care services;
(C) home health services;

(D) non-health care services; and

(E) community-based care providers;

(2) a determination of the availability of the appropriate
services; and

(3) adetermination of the patient's access to those services.

(f) The discharge planning evaluation must be included in the
patient's medical record for use in establishing an appropriate discharge
plan and the results of the evaluation must be discussed with the patient
(or the patient's legally authorized representative).

(g) On the request of a patient's physician, the LSRH must ar-
range for the development and initial implementation of a discharge
plan for the patient.

(h) Any discharge planning evaluation or discharge plan re-
quired under this section must be developed by, or under the supervi-
sion of, a registered nurse, social worker, or other appropriately quali-
fied personnel.

(i) The LSRH's discharge planning process must require reg-
ular re-evaluation of the patient's condition to identify changes that re-
quire modification of the discharge plan. The discharge plan must be
updated, as needed, to reflect these changes.

(j) The LSRH must assess its discharge planning process on a
regular basis. The assessment must include ongoing periodic review of
a representative sample of discharge plans.

(k) The LSRH must assist patients, their families, or the pa-
tient's legally authorized representative in selecting a post-acute care
provider by using and sharing data that includes, but is not limited
to, home health agency, skilled nursing facility (SNF), inpatient reha-
bilitation facility, or long-term care hospital data on quality measures
and data on resource use measures. The LSRH must ensure that the
post-acute care data on quality measures and data on resource use mea-
sures is relevant and applicable to the patient's goals of care and treat-
ment preferences.

(1) The LSRH must discharge the patient, and also transfer or
refer the patient where applicable, along with all necessary medical
information pertaining to the patient's current course of illness and
treatment, post-discharge goals of care, and treatment preferences,
at the time of discharge, to the appropriate post-acute care service
providers and suppliers, facilities, agencies, and other outpatient ser-
vice providers and practitioners responsible for the patient's follow-up
or ancillary care.

(m) An LSRH shall comply with Texas Health and Safety
Code §256.003.

(1) Except as provided by paragraph (2) of this subsection,
an LSRH may discharge or release a patient to a group home, boarding
home facility, or similar group-centered facility only if the person op-
erating the group-centered facility holds a license or permit issued in
accordance with applicable state law.

(2) An LSRH may discharge or release a patient to a group
home, boarding home facility, or similar group-centered facility oper-
ated by a person who does not hold a license or permit issued in accor-
dance with applicable state law only if:

(A) there is no group-centered facility operated in the
county where the patient is discharged that is operated by a person hold-
ing the applicable license or permit; or

(B) the patient voluntarily chooses to reside in the
group-centered facility operated by an unlicensed or unpermitted
person.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402982

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591
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CHAPTER 568. STANDARDS OF CARE AND
TREATMENT IN PSYCHIATRIC HOSPITALS

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§568.22, concerning Voluntary Admission, andnew §568.42,
concerning Responding to a Psychiatric Emergency.

BACKGROUND AND PURPOSE

This proposal is necessary to implement Senate Bill (S.B.)
26, 88th Legislature, Regular Session, 2023, which, in part,
amended Texas Health and Safety Code (THSC) Chapter 572
by adding new THSC §572.0026.

This statute authorizes a private psychiatric hospital's facility ad-
ministrator or their designee to approve the admission of a per-
son who files a request for voluntary inpatient services only if the
hospital has available space when the person files the request.

This proposal is also necessary to increase consistency in emer-
gency medication monitoring requirements between state rules
and federal Centers for Medicare & Medicaid Services (CMS)
Conditions of Participation for psychiatric hospitals.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §568.22(f)(5) is consistent with
THSC §572.0026 and authorizes a private psychiatric hospital
to voluntarily admit a prospective patient only if the hospital has
available space at the time the prospective patient requests vol-
untary admission. The proposed amendment to §568.22 also
makes minor, non-substantive changes to formatting and gram-
mar for clarity and consistency with HHSC rulemaking guidelines
and corrects an internal reference in §568.22(h)(1).

Proposed new §568.42 defines certain terms and outlines re-
quirements for responding to a psychiatric emergency, includ-
ing ordering and administering a psychoactive medication; mon-
itoring a patient after administering a psychoactive medication;
adopting, implementing, and enforcing certain policies and pro-
cedures; requiring staff, physicians, registered nurses, and other
licensed practitioners to receive certain trainings; requiring a pa-
tient evaluation within one hour after administering a psychoac-
tive medication; and documenting certain information in the pa-
tient's clinical record.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state governments.
There is an expected fiscal impact to local governments.

There is one state-licensed-only psychiatric hospital owned or
operated by a local government that may incur costs if they need
to make staffing changes or develop new policies and proce-
dures to comply with the new and amended rules. Because fa-
cilities across the state use a wide variety of systems and will be
developing individualized policies and procedures, HHSC lacks
the data needed to estimate the costs that this entity may incur
to comply with the new and amended rule requirements.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there may be an adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities to comply with new §568.42. The proposed
amendment to §568.22 does not impose a cost or require small
businesses, micro-businesses, or rural communities to alter their
current business practices because entities subject to the rule
are already required to comply with S.B. 26 provisions.

There are currently 63 private psychiatric hospitals subject to the
rules. Additionally, licensed general and special hospitals that
provide mental health services must comply with these rules.
Currently, there are 658 licensed general and special hospitals.
HHSC lacks the data to determine how many of these facilities
are small businesses, micro-businesses, or run by rural commu-
nities.

Most hospitals subject to the rules must comply with federal CMS
requirements because they have voluntarily sought CMS certifi-
cation. Therefore, this proposal codifies practices that most hos-
pitals already do because new §568.42 is consistent with exist-
ing federal CMS regulations. However, there may be costs to
comply with new §568.42 for the 13 private psychiatric hospitals
and 38 general or special hospitals that are state-licensed-only
and do not have to comply with CMS regulations. Most of these
state-licensed-only hospitals do not meet the definition of a small
business or micro-business and none meet the definition of a ru-
ral community.

HHSC determined that alternative methods to achieve the pur-
pose of proposed new §568.42 for small businesses, micro-busi-
nesses, or rural communities would not be consistent with ensur-
ing the health and safety of individuals receiving mental health
services. This rule also implements the required state statute
and HHSC has no regulatory flexibility in the implementation.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rules are in effect, the public will benefit from increased
consistency between the psychiatric hospital standards of care
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rules, new statutory requirements for voluntary admission to
psychiatric hospitals, and existing federal regulations regarding
monitoring requirements for psychoactive medications adminis-
tered to patients.

Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with new
§568.42 may incur economic costs. Facilities may incur costs
if they need to make staffing changes or develop new policies
and procedures to comply with the new rule. Because facilities
across the state use a wide variety of systems and will be de-
veloping individualized policies and procedures, HHSC lacks the
data needed to estimate the costs that entities may incur to com-
ply with the new §568.42 requirements.

There are no anticipated economic costs to persons who are re-
quired to comply with amended §568.22 because the rule does
not require persons subject to the rule to alter their current busi-
ness practices as these entities are required to comply with the
law as added by S.B. 26, and the amended rule only ensures
consistency with current statutory requirements.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R017" in the subject
line.

SUBCHAPTER B. ADMISSION
26 TAC §568.22
STATUTORY AUTHORITY

The amendment and new rule are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agen-
cies; THSC §572.0025, which requires that the Executive Com-
missioner of HHSC adopt rules governing the voluntary admis-
sion of a patient to an inpatient mental health facility; and THSC
§577.010, which requires that the Executive Commissioner of
HHSC adopt rules and standards the Executive Commissioner
considers necessary and appropriate to ensure the proper care
and treatment of patients in a private mental hospital or mental
health facility required to obtain a license under THSC Chapter
577.

The amendment and new rule implement Texas Government
Code §531.0055 and THSC §572.0026.

$568.22.  Voluntary Admission.
(a) A request for voluntary admission:

(1) may be made only by a person authorized to do so under
Texas Health and Safety Code §572.001;

(2) must be in writing and signed by the individual making
the request; and

(3) must include a statement that the individual making the
request:

(A) certifies [that] the individual is legally authorized to
act on the prospective patient's behalf;

(B) has provided the facility with documentation
demonstrating [that] the individual is legally authorized to act on the
prospective patient's behalf;

(C) agrees [that] the prospective patient will remain in
the hospital until discharged; and

(D) consents to diagnosis, observation, care, and treat-
ment of the prospective patient until the earlier of:

(i) the discharge of the prospective patient; or

(ii) the prospective patient is entitled to leave the
hospital, in accordance with Texas Health and Safety Code §572.004,
after a request for discharge is made.

(b) The consent given under subsection (a)(3)(D) of this sec-
tion does not waive any rights a patient has under any statute or rule.

(c) [Capaeity to eonsent:] If a prospective patient does not
have the capacity to consent to diagnosis, observation, care, and treat-
ment, as determined by a physician, then the hospital may not admit
the prospective patient on a voluntary basis. When appropriate, the
hospital may initiate an emergency detention proceeding in accordance
with Texas Health and Safety Code Chapter 573 or file an application
for court-ordered inpatient mental health services in accordance with
Texas Health and Safety Code Chapter 574.

(d) Anindividual who voluntarily presents to the hospital may
leave the hospital at any time during the pre-admission screening and
assessment process prior to their admission.

(e) A hospital shall comply with the following pre-admission
[Pre-admission]| screening requirements.

(1) Before voluntary admission of a prospective patient,
pre-admission screening personnel (PASP) shall conduct a pre-admis-
sion screening of the prospective patient.

(2) Ifthe PASP determines that the prospective patient does
not need an admission examination, the hospital may not admit the
prospective patient and shall refer the prospective patient to alterna-
tive services. If the PASP determines the prospective patient needs an
admission examination, a physician shall conduct an admission exam-
ination of the prospective patient.

(3) Ifthe pre-admission screening is conducted by a physi-
cian, the physician may conduct the pre-admission screening as part
of the admission examination referenced in subsection (f)(2)(A) of this
section.

(f) [Requirements for voluntary admission:] A hospital may

voluntarily admit a prospective patient only if:

(1) arequest for admission is made in accordance with sub-
section (a) of this section;

(2) a physician has, in accordance with Texas Health and
Safety Code §572.0025:
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(A) conducted, or consulted with a physician who has
conducted, either in person or through audiovisual telecommunications
[telemedicine medical services], an admission examination in accor-
dance with subsection (h) of this section within 72 hours before or 24
hours after admission; and

(B) issued an order admitting the prospective patient;

(3) the prospective patient meets the hospital's admission
criteria;

(4) the prospective patient is a person:

(A) with mental illness or who demonstrates symptoms
of a serious emotional disorder; and

(B) who presents a risk of serious harm to self or others
if not immediately restrained or hospitalized; [an€]

(5) the hospital has available space at the time the prospec-
tive patient files the request for voluntary admission, in accordance
with Texas Health and Safety Code §572.0026; and

(6) [65)] [in accordanee with Texas Health and Safety Code
§572.0025()(2);] the administrator or administrator's designee has
signed a written statement agreeing to admit the prospective patient,
in accordance with Texas Health and Safety Code §572.0025(f)(2).

(g) [Intake:] In accordance with Texas Health and Safety
Code §572.0025(b), a hospital shall, before voluntary admission of a
prospective patient, conduct an intake process, that includes:

(1) obtaining relevant information about the prospective
patient, including information about finances, insurance benefits and
advance directives; and

(2) explaining[;] orally and in writing to the patient and, as
applicable, the patient's legally authorized representative, the prospec-
tive patient's rights described in 25 TAC Chapter 404, Subchapter E
(relating to [eoneerning] Rights of Persons Receiving Mental Health
Services), including:

(A) the hospital's services and treatment as they relate
to the prospective patient; and

(B) explaining, orally and in writing, the existence, pur-
pose, telephone number, and address of the protection and advocacy
system of the state of Texas, pursuant to Texas Health and Safety Code
§576.008.

(h) An admission [Admissien] examination shall comply with
the following requirements.

(1) The admission examination referenced in subsection
D(2)(A) [(HEXA)] of this section shall be conducted by a physician
in accordance with Texas Health and Safety Code Chapter 572 and in-
clude a physical and psychiatric examination conducted in the physical
presence of the patient or by using audiovisual telecommunications.

(2) The physical examination may consist of an assessment
for medical stability.

(3) The physician may not delegate conducting the admis-
sion examination to a non-physician.

(i) [Pecumentation of admission erder:] In accordance with
Texas Health and Safety Code §572.0025(f)(1), the order described in
subsection (f)(2)(B) of this section shall:

(1) beissued in writing and signed by the issuing physician;
or

(2) beissued orally or electronically if, within 24 hours af-
ter its issuance, the hospital has a written order signed by the issuing
physician.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402983

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591

L4 ¢ L4
SUBCHAPTER C. EMERGENCY
TREATMENTS
26 TAC §568.42
STATUTORY AUTHORITY

The amendment and new rule are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agen-
cies; THSC §572.0025, which requires that the Executive Com-
missioner of HHSC adopt rules governing the voluntary admis-
sion of a patient to an inpatient mental health facility; and THSC
§577.010, which requires that the Executive Commissioner of
HHSC adopt rules and standards the Executive Commissioner
considers necessary and appropriate to ensure the proper care
and treatment of patients in a private mental hospital or mental
health facility required to obtain a license under THSC Chapter
577.

The amendment and new rule implement Texas Government
Code §531.0055 and THSC §572.0026.

§568.42.  Responding to a Psychiatric Emergency.

(a) The following words and terms, when used in this section,
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Emergency psychoactive medication--A psychoactive
medication administered to a patient in a psychiatric emergency.

(2) Psychiatric emergency--A situation in which it is im-
mediately necessary to administer medication to a patient to prevent:

(A) imminent probable death or substantial bodily harm
to the patient because the patient:

(i) overtly or continually is threatening or attempt-
ing to commit suicide or serious bodily harm; or

(it) _is behaving in a manner that indicates that the
patient is unable to satisfy the patient's need for nourishment, essential
medical care, or self-protection; or

(B) imminent physical or emotional harm to another be-
cause of threats, attempts, or other acts the patient overtly or continu-
ally makes or commits.

(3) Psychoactive medication--A medication prescribed for
the treatment of symptoms of psychosis or other severe mental or emo-
tional disorders and that is used to exercise an effect on the central
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nervous system to influence and modify behavior, cognition, or affec-

of the psychoactive medication to evaluate and document in the pa-

tive state when treating the symptoms of mental illness. "Psychoactive

tient's clinical record:

medication" includes the following categories when used as described
in this section:

(A) antipsychotics or neuroleptics;

(B) antidepressants;

(C) agents for control of mania or depression;

(D) antianxiety agents;

(E) sedatives, hypnotics, or other sleep-promoting

(1) the patient's immediate situation;

(2) the patient's reaction to the medication;

(3) the patient's medical and behavioral condition; and

(4) the need to continue or safely discontinue administra-
tion of the emergency psychoactive medication.

(g) A physician, other licensed practitioner, or registered nurse
who conducts the in-person evaluation specified in subsection (f) of this

drugs; and
(F) psychomotor stimulants.
(b) In accordance with 25 TAC §414.41 (relating to Psychi-
atric Emergencies), only a treating physician may issue an order to ad-

minister emergency psychoactive medication without a patient's con-
sent.

(c) A treating physician may only issue an order to administer

section shall have completed training in the following:

(1) techniques identifying staff member and patient behav-
iors, events, and environmental factors that may trigger a psychiatric

emergency,
(2) use of nonphysical intervention skills;

(3) choosing the least restrictive intervention based on an
individualized assessment of the patient's medical or behavioral status

emergency psychoactive medication without a patient's consent when

or condition;

less restrictive interventions are determined ineffective to protect the
patient or others from harm.

(d) A hospital shall adopt, implement, and enforce written

(4) safe administration of emergency psychoactive medi-
cations and how to recognize and respond to signs of physical and psy-
chological distress;

policies and procedures to ensure safe administration of an emergency
psychoactive medication. These policies and procedures shall:

(1) identify the staff members authorized to administer an
emergency psychoactive medication;

(2) identify the psychoactive medications permitted and

(5) clinical identification of specific behavioral changes in-
dicating the psychiatric emergency's conclusion;

(6) monitoring the physical and psychological well-being
of the patient who has received an emergency psychoactive medication,
including the patient's respiratory and circulatory status, vital signs, and

approved by the hospital for administration in a psychiatric emergency;

any special requirements specified by hospital policy associated with

(3) prescribe how and with what frequency a staff member
shall monitor a patient who has received an emergency psychoactive
medication, in addition to the in-person evaluation conducted as re-

conducting the in-person evaluation; and

(7) the use of first aid techniques and certification in the use
of cardiopulmonary resuscitation, including required periodic recerti-

quired by subsection (f) of this section; and

(4) ensure staff members follow all monitoring and evalu-
ation requirements under this section and all hospital policies and pro-

fication.

(h) If a trained registered nurse conducts the in-person eval-
uation specified in subsection (f) of this section, the trained registered

cedures regarding administration of an emergency psychoactive med-

nurse shall consult the attending physician or other licensed practitioner

ication each time a patient receives a separate dose of an emergency

responsible for the patient's care as soon as possible after completing

psychoactive medication.

(e) Staff members authorized by the hospital's policies and
procedures to administer an emergency psychoactive medication shall

the evaluation.

(1) The physician or other licensed practitioner responsible for
the patient's care shall document in the patient's clinical record in spe-

receive training on and demonstrate competency in the following:

(1) knowledge of the psychoactive medications permitted
and approved by the hospital for administration in a psychiatric emer-

cific medical or behavioral terms:

(1) the information required by 25 TAC §414.410(b) (re-
lating to Psychiatric Emergencies) as applicable;

ency;

(2) safe and appropriate administration of an emergency

(2) the evaluation findings specified in subsection (f)(1) -
(4) of this section;

psychoactive medication; and

(3) management of emergency medical conditions in ac-

(3) a description of the patient's behavior and the emer-
gency psychoactive medication used;

cordance with the hospital's policies and procedures and other applica-
ble requirements for:

(A) obtaining emergency medical assistance; and

(B) obtaining training in and using techniques for car-

(4) alternatives or other less restrictive interventions
attempted, as applicable;

(5) the patient's condition or symptoms warranting the
emergency psychoactive medication; and

diopulmonary respiration and airway obstruction removal.

(f)  When a staff member administers a psychoactive medica-

(6) the patient's response to the emergency psychoactive
medication, including the rationale for continued use of the medication.

tion to a patient experiencing a psychiatric emergency, a physician,
other licensed practitioner, or registered nurse trained in accordance
with the requirements specified in subsection (g) of this section shall
examine the patient in person within one hour after the administration

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402984

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 834-4591

¢ ¢ ¢

CHAPTER 745. LICENSING

SUBCHAPTER K. INSPECTIONS,
INVESTIGATIONS, AND CONFIDENTIALITY
DIVISION 1. OVERVIEW OF INSPECTIONS
AND INVESTIGATIONS

26 TAC §745.8401, §745.8411

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §745.8401, concerning Who may inspect or investigate an
operation under this division, and §745.8411, concerning What
are my responsibilities when Licensing or the Texas Department
of Family and Protective Services inspects or investigates my
operation.

BACKGROUND AND PURPOSE

The proposal is necessary to implement House Bill (H.B.) 4696,
88th Legislature, Regular Session, 2023. H.B. 4696 amended
Texas Health and Safety Code §253.001(4), and Texas Human
Resources Code §48.251(a)(3) and §48.252(b) and (c) to specify
that HHSC is responsible for investigating an allegation of abuse,
neglect, and exploitation of an elderly person or an adult with a
disability who resides in a residential child-care facility. Accord-
ingly, HHSC Child Care Regulation (CCR) is proposing to amend
rules that clarify what authorized entities may inspect or inves-
tigate according to Title 26, Chapter 745, Subchapter K, Divi-
sion 1, and responsibilities an operation has when an authorized
entity conducts an inspection or investigation. This rule project
contains most of the rules needed to implement H.B. 4696, and
a separate rule project is amending one rule relating to confiden-
tiality to complete the rule development needed to implement the
bill.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §745.8401 (1) adds that HHSC is
responsible for investigating an allegation of abuse, neglect, or
exploitation of an elderly adult or an adult with a disability in a
residential child-care operation; and (2) makes non-substantive
changes for better readability and understanding.

The proposed amendment to §745.8411 (1) amends the title of
the rule so that it is not specific to CCR and the Texas Depart-
ment of Family and Protective Services, since a department of
HHSC other than CCRis responsible for conducting some inves-
tigations; (2) extends an operation's responsibilities during an in-
spection or investigation to a representative of an HHSC depart-
ment other than CCR; and (3) makes non-substantive changes
for better readability and understanding.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there

will be no cost to state government as a result of enforcing or
administering the rules as proposed. Enforcing or administering
the rules does not have foreseeable implications relating to costs
or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will not expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect the public benefit will be in-
creased compliance with statutory requirements.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the rules do not require any training or resources to meet
compliance.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.
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Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R033" in the subject
line.

STATUTORY AUTHORITY

The proposed amendments are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services system, as
well as Texas Government Code §531.033, which requires the
Executive Commissioner to adopt rules necessary to carry out
the duties of HHSC under Texas Government Code Chapter 531.

The amendments affect Texas Government Code §531.0055,
Texas Health and Safety Code §253.001(4), and Texas Human
Resources Code §48.251(a)(3) and §48.252(b) and (c).

§$745.8401. Who is responsible for inspecting [meay inspeet] or
investigating [investigate] an operation under this division?

(a) Child Care Regulation (CCR) is responsible for inspect-
ing [An autherized representative of Licensing may inspeet] or
investigating [investigate]:

(1) An operation that is subject to regulation under Texas
Human Resources Code (HRC) Chapter 42 to:

(A) Monitor the operation's compliance with
[Heensing] statutes, rules, and minimum standards; and

(B) Investigate an allegation of non-compliance with
[Heensing] statutes, rules, and minimum standards; and

(2) An unlicensed program providing care to children
to determine whether the program is subject to regulation by CCR

[Eieensing].
(b) The following entities are responsible for investigating an

allegation [An autherized representative] of abuse, neglect, or exploita-
tion:

(1) The [the] Texas Department of Family and Protective
Services is responsible for investigating [(PEPS) may investigate an
operation that is subjeet to regulation under HRC Chapter 42 to inves-
tigate| an allegation of child abuse, neglect, or exploitation at an oper-
ation that is subject to regulation under HRC Chapter 42, as described
in Title 40, Part 19, Chapter 707, Subchapter C, Child Care Investiga-
tions; and [-]

(2) The Texas Health and Human Services Commission
(HHSC) is responsible for investigating an allegation of abuse, neglect,
or exploitation of an elderly adult or an adult with a disability in a res-
idential child-care operation, as described in Texas Human Resources
Code, Chapter 48, Subchapter F.

(c) An authorized representative of CCR [Licensing] may in-
spect under subsection (a) of this section during or after an [a DEPS]
investigation under subsection (b) of this section.

§745.8411. What are my responsibilities when an authorized repre-
sentative [Licensing or the Texas Department of Family and Protective
Serviees| inspects or investigates my operation?

(a) You must ensure that no one at your operation interferes
with an inspection or investigation by Child Care Regulation (CCR),
another department of the Texas Health and Human Services Commis-

sion (HHSC), or [Licensing or an investigation by] the Department of
Family and Protective Services (DFPS).

(b) For an inspection or investigation described in Subsection
a), you [Yer] must ensure your operation:

(1) Admits authorized [the Licensing er DEPS] represen-
tatives involved in conducting the inspection or investigation [te the
eperation];

(2) Provides access to all areas of the operation;

(3) Provides access to all records; and

(4) Does not delay or prevent authorized [the Licensing or
DEPS] representatives from conducting an inspection or investigation.

(c) Ifanyone at your operation refuses to admit, refuses access,
or prevents or delays an authorized [a Lieensing or DEPS] represen-
tative of CCR, another department of HHSC, or DFPS from visiting,
inspecting, or investigating the operation, [Lieensing may take] any or
all of the following may occur [aetions]:

(1) CCR may issue [Issue] the operation a deficiency;

(2) CCR may recommend [}mpese] an enforcement action
as specified in Subchapter L of this chapter (relating to Enforcement
Actions); or

(3) CCR, DFPS, or HHSC may seek [Seek] a court order
granting [Eieensing] access to the operation and records maintained by
the operation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402985

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

SUBCHAPTER N. ADMINISTRATOR'S
LICENSING

DIVISION 7. REMEDIAL ACTIONS

26 TAC §745.9037

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§745.9037, concerning Under what circumstances may Licens-
ing take remedial action against my administrator's license or
administrator's license application.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement House Bill (H.B.)
4170, 88th Legislature, Regular Session, 2023. H.B. 4170
amended Texas Human Resources Code (HRC) §43.010, which
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July 19, 2024 49 TexReg 5313


mailto:CCRRules@hhs.texas.gov

makes a person ineligible to apply for another administrator's
license for five years after the date HHSC refused to renew the
person's administrator's license. Prior to this amendment, this
subsection only applied the five-year ban to when HHSC re-
voked an administrator's license. The proposed amendment to
§745.9037 is necessary to be consistent with HRC §43.010(b).

SECTION-BY-SECTION SUMMARY

The proposed amendment to §745.9037 updates the rule to in-
clude that a person is not eligible to apply for an administrator's
license under HRC Chapter 43 for five years after HHSC refuses
to renew the administrator's license.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will expand existing regulation;

(7) the proposed rule will increase the number of individuals sub-
ject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rule does not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas; does not impose a cost on
regulated persons; and is necessary to implement legislation that
does not specifically state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rule is in effect, the public benefit will be that the rule will be
consistent with statutory requirements.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-

sons who are required to comply with the proposed rule because
this rule is merely codifying current procedures.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to E'Portia
Williams, Program Specialist VII, by e-mail to enforcementcoor-
dinationteam@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be emailed before midnight on the last day of the
comment period. If the last day to submit comments falls on a
holiday, comments must be emailed before midnight on the fol-
lowing business day to be accepted. When emailing comments,
please indicate "Comments on Proposed Rule 24R035" in the
subject line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and HRC
§43.005, which states the Executive Commissioner for HHSC
may adopt rules to administer Chapter 43, HRC.

The amendment affects Texas Government Code §531.0055
and HRC §43.005.

§$745.9037.  Under what circumstances may Licensing take remedial
action against my administrator's license or administrator's license ap-
plication?

(a) We may take remedial action against your administrator's
license or administrator's license application if you:

(1) Violate Chapter 43 of the Human Resources Code
(HRC) or a rule adopted under that chapter;

(2) Circumvent or attempt to circumvent the requirements
of Chapter 43 of the HRC or a rule adopted under that chapter;

(3) Engage in fraud or deceit related to the requirements of
Chapter 43 of the HRC or a rule adopted under that chapter;

(4) Provide false or misleading information to us during the
application or renewal process for your own or someone else's appli-
cation or license;

(5) Make a statement about a material fact during the li-
cense application or renewal process that you know or should know is
false;

(6) Do not comply with Subchapter F of this chapter (relat-
ing to Background Checks);

(7) Use or abuse drugs or alcohol in a manner that jeopar-
dizes your ability to function as an administrator;

(8) Perform your duties as an administrator in a negligent
manner; or

(9) Engage in conduct that makes you ineligible to:
(A) Receive a permit under HRC §42.072; or
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(B) Beemployed as a controlling person or serve in that
capacity in a facility or family home under HRC §42.062.

(b) If we deny you a full Child-Care Administrator's License
(CCAL) for an issue identified in subsection (a) of this section while
you have a provisional CCAL, your provisional CCAL is no longer
valid. You may not continue serving or representing yourself as a li-
censed child-care administrator pending the outcome of due process.

(c) If we revoke or refuse to renew your administrator's li-
cense, you are not eligible to apply for another administrator's license
for five years after the date the revocation or refusal to renew was im-
posed [license was reveked)].

(d) Ifyou have both a Child Care Administrator's License and
a Child-Placing Agency Administrator's License, remedial action may
be taken against both licenses. If we take remedial action against both
of your licenses, you will be notified that the action applies to both li-
censes. In such a case, any administrative review or due process hear-
ing for both licenses may be combined at our discretion.

(e) If we revoke your full administrator's license, deny you a
full CCAL after issuing you a provisional CCAL, refuse to renew your
full administrator's license, or you do not meet the renewal require-
ments, you must return your license certificate to us.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402972

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 751-8438

¢ ¢ ¢

CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS

SUBCHAPTER D. PERSONNEL

DIVISION 1. CHILD-CARE CENTER
DIRECTOR

26 TAC §§746.1053, 746.1065, 746.1067, 746.1069

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§746.1053, concerning Will the director's certificate expire;
and new §746.1065, concerning What is an interim director;
§746.1067, concerning When may | designate someone as
the interim director of my child-care center; and §746.1069,
concerning May someone serving as interim director of my
child-care center continue to serve as director after my child-care
center receives a full license.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement Senate Bill (S.B.)
1327, 88th Legislature, Regular Session, 2023. S.B. 1327
amended Texas Human Resources Code (HRC), Chapter
42, by adding §42.04201 and amending §42.0761(a). HRC
§42.04201 allows a child-care center operating under an initial
license to designate an individual who meets all the director

qualifications, except the education requirement, to serve as an
interim director. Since an initial license is valid for six months
from the date that HHSC Child Care Regulation (CCR) issues it
and may be renewed for an additional six months, the statute
allows a person to serve as an interim director for up to 12
months. Before the prospective 12-month period expires, the
interim director may obtain the education requirements and
be designated as a qualified director. If the interim director
does not meet the education requirements at the end of the
12-month period, the child-care center must obtain an approved
waiver for the requirements or employ a new director. HRC
§42.04761(a) adds the term "interim director" to the statute that
requires a child-care center to designate a qualified director
who is routinely present at the operation. Accordingly, CCR is
proposing to add rules to provide a definition of "interim director"
and describe the requirements related to qualifying for that
designation. CCR is also proposing to amend one rule related
to expiring director certificates.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §746.1053 (1) updates language
to improve readability; (2) reorganizes the rule to separate the
types of expiring director certificates into paragraphs; and (3)
adds an interim director certificate to the list of types of director's
certificates that expire.

New §746.1065 provides a definition of "interim director." The
definition specifies that the interim director (1) is an individual the
child-care center designates to serve in that role if the individual
meets the requirements in proposed new §746.1067; and (2) has
the same responsibilities as a child-care center director.

New §746.1067 outlines when a child-care center may designate
someone as the interim director of the child-care center. The rule
specifies that the child-care center may designate an individual
to serve as the interim director if (1) the child-care center is op-
erating with an initial license; and (2) the individual meets all di-
rector requirements except for the educational requirements.

New §746.1069 clarifies the circumstances under which some-
one serving as an interim director may continue to serve as a
director after a child-care center receives a full license. The rule
specifies that (1) an individual serving as an interim director may
serve as the child-care center director for an operation with a full
license if (A) the individual has completed the required educa-
tion and fully qualifies as a director, or (B) the child-care center
obtains a waiver or variance from CCR that allows the child-care
center to employ a director who does not meet the educational
requirement; and (2) the child-care center must employ a new
director if the individual does not qualify under subsection (a) of
the rule.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

PROPOSED RULES
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(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create a new regulation;

(6) the proposed rules will not expand, limit, or repeal existing
regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities because the rules do not impose any additional
costs on small businesses, micro-businesses, or rural commu-
nities that are required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect, the public benefit will be rules
that (1) increase the number of child-care center director can-
didates for new operations, potentially expanding licensed child-
care capacity in areas challenged with finding qualified directors;
and (2) comply with state law.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause choosing to designate an interim director during a child-
care center's initial license period is optional and the associated
rules do not impose fees, require a child-care center to purchase
curriculum or equipment, or require a child-care center to alter
current staffing patterns.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Aimee Belden by email at Aimee.Belden@hhs.texas.gov.

Written comments on the proposal may be submitted to Aimee
Belden, Rules Writer, Child Care Regulation, Texas Health and
Human Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of

the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R027" in the subject
line.

STATUTORY AUTHORITY

The amended and new sections are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services system,
and Texas Government Code §531.033, which requires the Ex-
ecutive Commissioner to adopt rules necessary to carry out the
duties of HHSC under Chapter 531 of Texas Government Code.
In addition, HRC §42.042(a) requires HHSC to adopt rules to
carry out the requirements of Chapter 42 of HRC.

The amended and new sections affect Texas Government Code
§531.0055 and HRC §42.042.

$746.1053.

The director's certificate will not expire unless [have an expiration date;
] the director was qualified: [ander]

(1) Under (5) or (6) in Figure: 26 TAC §746.1015
[subseetion {a); options {5) or {6) in §746-1015] of this division [title]
(relating to What qualifications must the director of my child-care
center licensed for 13 or more children meet?);

(2) Under (4) or (6) in Figure: 26 TAC §746.1017 [or sub-
seetion {a); optiens {4) or {6) in §746-1017] of this division [title] (re-
lating to What qualifications must the director of my child-care center
licensed for 12 or fewer children meet?); or

(3) As an interim director as outlined in §746.1067 of this
division (relating to When may I designate someone as the interim di-
rector of my child-care center?). [Otherwise the Licensing Child-Care
$746.1065.

(a) An interim director is an individual designated to serve as
the director of a child-care center under §746.1067 of this division (re-
lating to When may I designate someone as the interim director of my

child-care center?).

(b) The interim director has the same responsibilities as a
child-care center director as outlined in this chapter.

§746.1067. When may I designate someone as the interim director of
my child-care center?

Will the director's certificate expire?

What is an interim director?

You may designate someone to serve as the interim director of your
center if:

(1) Your center is operating with an initial license; and

(2) The individual you designate as interim director meets
all the requirements to serve as director except the educational require-
ment in:

(A) §746.1015 of this division (relating to relating to
What qualifications must the director of my child-care center licensed
for 13 or more children meet?); or

(B) §746.1017 of this division (relating to What quali-
fications must the director of my child-care center licensed for 12 or
fewer children meet?).
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§746.1069. May someone serving as interim director of my center
continue to serve as director after my center receives a full license?

(a) Someone serving as interim director of your center may
serve as your center's director after your center receives a full license
if:

(1) The individual has completed the educational require-
ment and fully qualifies to serve as a child-care center director; or

(2) You obtain a waiver or variance from Child Care Reg-
ulation that allows you to have a director who does not meet the edu-
cational requirement.

(b) You must employ a new director if the individual who
served as interim director does not qualify under subsection (a) of this
section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 2, 2024.

TRD-202402925

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

CHAPTER 748. MINIMUM STANDARDS FOR
GENERAL RESIDENTIAL OPERATIONS
SUBCHAPTER D. REPORTS AND RECORD
KEEPING

DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES

26 TAC §748.303

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§748.303, concerning When must | report and document a
serious incident.

BACKGROUND AND PURPOSE

The proposal is necessary to implement House Bill (H.B.) 4696,
88th Legislature, Regular Session, 2023. H.B. 4696 amended
Texas Health and Safety Code §253.001(4), and Texas Human
Resources Code §48.251(a)(3) and §48.252(b) and (c) to spec-
ify that HHSC is responsible for investigating an allegation of
abuse, neglect, and exploitation of an elderly person or an adult
with a disability who resides in a residential child-care facility.
Presently, Title 26 §748.303(d)(3) says that Adult Protective Ser-
vices at the Texas Department of Family and Protective Services
is responsible for conducting such an investigation.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §748.303 (1) clarifies that a general
residential operation must report a serious incident involving the
possible abuse, neglect, or exploitation of an adult resident to
HHSC through the Texas Abuse and Neglect Hotline; and (2)
makes non-substantive changes to the rule for better readability
and understanding.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, there
will be no cost to state government as a result of enforcing or
administering the rule as proposed. Enforcing or administering
the rule does not have foreseeable implications relating to costs
or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will not expand existing regulations;

(7) the proposed rule will not change the number of individuals
subject to the rules; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rule does not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule does not require any training or resources to meet com-
pliance.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

PROPOSED RULES
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Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R033" in the subject
line.

STATUTORY AUTHORITY

The proposed amendment is authorized by Texas Government
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision
of services by the health and human services system, as well
as Texas Government Code §531.033, which requires the Ex-
ecutive Commissioner to adopt rules necessary to carry out the
duties of HHSC under Texas Government Code Chapter 531.

The amendment affects Texas Government Code §531.0055,
Texas Health and Safety Code §253.001(4), and Texas Human
Resources Code §48.251(a)(3) and §48.252(b) and (c).

$748.303.  When must I report and document a serious incident?

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made
to the following entities, and the reporting and documenting must be
within the specified time frames:

Figure: 26 TAC §748.303(a) (No change.)

(b) If there is a medically pertinent incident that does not rise
to the level of a serious incident, you do not have to report the incident
but you must document the incident in the same manner as for a serious
incident, as described in §748.311 of this division (relating to How
must I document a serious incident?).

(c) If a [the] child returns before the required reporting
timeframe outlined in (a)(8) - (10) in Figure: 26 TAC §748.303(a)
[subsection (a)8) - (10) of this seetion], you are not required to report
the absence as a serious incident. Instead, you must document within
24 hours after you become aware of the unauthorized absence in the
same manner as for a serious incident, as described in §748.311 of this
division.

(d) If there is a serious incident involving an allegation of
abuse, neglect, or exploitation of an elderly adult or an adult with a
disability in a residential child-care operation, [resident; you do net
have to report the ineident to Licensing; but] you must document the
incident in the same manner as a serious incident. You must also [de
have to] report the incident to:

(1) The Department of Family and Protective and Services
intake through:

(A) The Texas Abuse and Neglect Hotline (1-800-252-

5400); or
(B) Online at https://www.txabusehotline.org;
(2) [H] Law enforcement, if there is a fatality; and

(3) [)] The parent, if the adult resident is not capable of
making decisions about the resident's own care.[; and]

13) Adult Protective Services through the Texas Abuse
and Negleet Hotline if there is reason to believe the adult resident has
been abused; neglected or exploited-}

(¢) You must report and document the following types of se-
rious incidents involving your operation, an employee, a professional
level service provider, contract staff, or a volunteer to the following

entities within the specified time frames:
Figure: 26 TAC §748.303(e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402986

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

CHAPTER 749. MINIMUM STANDARDS FOR
CHILD-PLACING AGENCIES

SUBCHAPTER D. REPORTS AND RECORD
KEEPING

DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES

26 TAC §749.503

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§749.503, concerning When must | report and document a
serious incident.

BACKGROUND AND PURPOSE

The proposal is necessary to implement House Bill (H.B.) 4696,
88th Legislature, Regular Session, 2023. H.B. 4696 amended
Texas Health and Safety Code §253.001(4), and Texas Human
Resources Code §48.251(a)(3) and §48.252(b) and (c) to spec-
ify that HHSC is responsible for investigating an allegation of
abuse, neglect, and exploitation of an elderly person or an adult
with a disability who resides in a residential child-care facility.
Presently, Title 26 §749.503(d)(3) says that Adult Protective Ser-
vices at the Texas Department of Family and Protective Services
is responsible for conducting such an investigation.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §749.503 (1) clarifies that a child
placing agency must report a serious incident involving the pos-
sible abuse, neglect, or exploitation of an adult resident to HHSC
through the Texas Abuse and Neglect Hotline; and (2) makes
non-substantive changes to the rule for better readability and un-
derstanding.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, there
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will be no cost to state government as a result of enforcing or
administering the rule as proposed. Enforcing or administering
the rule does not have foreseeable implications relating to costs
or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will not expand existing regulations;

(7) the proposed rule will not change the number of individuals
subject to the rules; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rule does not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule does not require any training or resources to meet com-
pliance.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R033" in the subject
line.

STATUTORY AUTHORITY

The proposed amendment is authorized by Texas Government
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision
of services by the health and human services system, as well
as Texas Government Code §531.033, which requires the Ex-
ecutive Commissioner to adopt rules necessary to carry out the
duties of HHSC under Texas Government Code Chapter 531.

The amendment affects Texas Government Code §531.0055,
Texas Health and Safety Code §253.001(4), and Texas Human
Resources Code §48.251(a)(3) and §48.252(b) and (c).

§749.503.  When must I report and document a serious incident?

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made
to the following entities, and the reporting and documenting must be
within the specified timeframes:

Figure: 26 TAC §749.503(a) (No change.)

(b) If there is a medically pertinent incident that does not rise
to the level of a serious incident, you do not have to report the incident
but you must document the incident in the same manner as for a serious
incident, as described in §749.511 of this division (relating to How
must I document a serious incident?).

(c) If a child returns before the required reporting timeframe
outlined in (a)(8) - (10) in Figure: 26 TAC §749.503(a) [subsection
(a)(8) - (10) of this seetion], you are not required to report the absence
as a serious incident. Instead, you must document within 24 hours after
you become aware of the unauthorized absence in the same manner as
for a serious incident, as described in §749.511 of this division.

(d) If there is a serious incident involving an allegation of
abuse, neglect, or exploitation of an elderly adult or an adult with a
disability in a residential child-care operation, [resident; you do net
have to report the ineident to Licensing; but] you must document the
incident in the same manner as a serious incident. You must also [de
have to] report the incident to:

(1) The Department of Family and Protective Services in-
take through:

(A) The Texas Abuse and Neglect Hotline (1-800-252-

5400); or
(B) Online at https://www.txabusehotline.org;

(2) [H] Law enforcement, if there is a fatality; and

(3) [€2)] The parent, if the adult resident is not capable of
making decisions about the resident's own care.[; and]
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[(3) Adult Protective Serviees through the Texas Abuse
and Neglect Hotline if there is reason to believe the adult resident has
been abused; neglected or exploited}

(¢) You must report and document the following types of se-
rious incidents involving your agency, one of your foster homes, an
employee, professional level service provider, contract staff, or a vol-

unteer to the following entities within the specified timeframe:
Figure: 26 TAC §749.503(e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402987

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC

COMPOUNDS

SUBCHAPTER E. SOLVENT-USING
PROCESSES

DIVISION 7. MISCELLANEOUS INDUSTRIAL

ADHESIVES
30 TAC §§115.470, 115.471, 115.473

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to 30 Texas
Administrative Code (TAC) §§115.470, 115.471, and 115.473.

If adopted, the amended sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the State Implementation Plan (SIP).

Background and Summary of the Factual Basis for the Proposed
Rules

Effective November 7, 2022, EPA reclassified nonattainment
areas under the 2008 ozone National Ambient Air Quality Stan-
dards (NAAQS) (87 Federal Register (FR) 60926). A 10-county
Dallas-Fort Worth (DFW) area (Collin, Dallas, Denton, Ellis,
Johnson, Kaufman, Parker, Rockwall, Tarrant, and Wise Coun-
ties) and an eight-county Houston-Galveston-Brazoria (HGB)
area (Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties) were reclassified from
serious to severe nonattainment with a 2026 attainment year
and an attainment deadline of July 20, 2027. Reclassification
to severe nonattainment triggered emission control evaluation,
emission reduction quantification, rule writing, and SIP submis-
sion requirements for the DFW and HGB 2008 ozone NAAQS
nonattainment areas that were submitted to EPA on May 7,

2024, to meet the deadline established in EPA's reclassification
action for the 2008 ozone NAAQS.

The proposed rule revisions would address federal Clean Air Act
(FCAA) contingency measure requirements for the DFW and
HGB ozone nonattainment areas. Contingency measures are
control requirements that would take effect and result in emis-
sions reductions if an area fails to attain a NAAQS by the appli-
cable attainment date or fails to demonstrate reasonable further
progress (RFP). Requirements for SIP contingency measures
are established under FCAA, §172(c)(9) and §182(c)(9). This
rule proposal specifically addresses the requirement for a con-
tingency measure that would take effect if either or both of the
DFW and HGB nonattainment areas fail to attain or fail to demon-
strate RFP under the 2008 eight-hour ozone NAAQS. Contin-
gency measures for the DFW and HGB 2008 eight-hour ozone
nonattainment areas were developed and submitted to EPA in a
30 TAC Chapter 115 rulemaking (Project No. 2023-116-115-Al)
and three SIP revisions adopted April 24, 2024: the DFW 2008
Ozone NAAQS Severe Attainment Demonstration (AD) SIP Re-
vision (Project No. 2023-107-SIP-NR), the HGB 2008 Ozone
NAAQS Severe AD SIP Revision (Project No. 2023-110-SIP-
NR), and the DFW-HGB 2008 Ozone NAAQS Severe RFP SIP
Revision (Project No. 2023-108-SIP-NR). The contingency mea-
sures included in this proposed rulemaking were inadvertently
omitted from the Chapter 115 rulemaking adopted April 24, 2024.

Prior to adoption of the previous Chapter 115 rulemaking (Project
No. 2023-116-115-Al), TCEQ staff determined there were omis-
sions and incorrect limits in 30 TAC Chapter 115, Subchapter
E, Division 7 rule revisions relating to Miscellaneous Industrial
Adhesives. Omissions and incorrect limits in the rulemaking for
the industrial adhesive volatile organic compounds (VOC) cat-
egory resulted in an adopted industrial adhesive contingency
measure that was insufficient to achieve the intended emission
reductions in the associated SIP revisions. The industrial ad-
hesives contingency measure was developed and intended to
achieve VOC emissions reductions of 3.31 tons per day (tpd)
in the DFW area and 3.12 tpd in the HGB area. However, the
April 24, 2024 rulemaking implemented a measure that would
only achieve 1.05 tpd in the DFW area and 0.99 tpd in the HGB
area. If adopted and the contingency measures were triggered,
this proposed rule revision would result in additional VOC emis-
sions reductions of 2.26 tpd in the DFW area and 2.13 tpd in the
HGB area. These additional SIP contingency emissions reduc-
tions would achieve the total contingency emissions reductions
originally intended, 3.31 tpd in the DFW area and 3.12 tpd in
the HGB area. Therefore, if adopted, this rulemaking would re-
store the emissions reductions to the amounts described in the
contingency plan narratives in the adopted DFW AD SIP revi-
sion (Project No. 2023-107-SIP-NR), the HGB AD SIP revision
(Project No. 2023-110-SIP-NR), and the DFW-HGB RFP SIP re-
vision (Project No. 2023-108-SIP-NR).

The revisions proposed in this draft rule proposal (Project No.
2024-024-115-Al) would apply independently and separately for
the DFW and HGB 2008 ozone NAAQS nonattainment areas.
Implementation of a contingency measure would be triggered
upon EPA publication of a notice in the Federal Register that
the specified area(s) failed to meet the applicable ozone NAAQS
by the applicable attainment date or demonstrate RFP and the
commission's subsequent publication in the Texas Register that
compliance with the contingency measure is required. Affected
sources would be required to comply with the contingency rules
by no later than 270 days after Texas Register publication.
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Demonstrating Noninterference under Federal Clean Air
Act, §110(1)

Under FCAA, §110(I), EPA cannot approve a SIP revision if it
"would interfere with any applicable requirement concerning at-
tainment and reasonable further progress, or any other applica-
ble requirement of [the FCAA]." The commission provides the
following information to demonstrate why the proposed changes
to the Chapter 115, Subchapter E, Division 7 rules in §115.470
(relating to Applicability and Definitions) and §115.473 (relating
to Control Requirements) would not negatively impact the state's
progress towards attainment, interfere with control measures,
or prevent reasonable further progress toward attainment of the
ozone NAAQS in the DFW or HGB nonattainment areas.

The commission proposes changes to Subchapter E, Division
7, Miscellaneous Industrial Adhesives, to implement a SIP
contingency measure, as required by FCAA, §172(c)(9) and
§182(c)(9). This measure, if triggered, would reduce VOC
emissions in the DFW and/or HGB areas by revising VOC
content limits on various types of industrial adhesives. The
changes add new and revised VOC content limits in 30 TAC
§115.473(e) and (f) that would apply if the contingency measure
were triggered for the DFW or HGB area, respectively. These
limits would, upon triggering, replace the current Chapter 115
VOC content limits in §115.473(a) for the DFW and/or HGB ar-
eas with limits taken from South Coast Air Quality Management
District (SCAQMD) Rule 1168, as amended November 4, 2022.

Existing limits for industrial adhesives in 30 TAC §115.473(a)
were developed to meet reasonably available control technol-
ogy (RACT) requirements established by the 2008 EPA Control
Techniques Guidelines (CTG) for Miscellaneous Industrial
Adhesives. The emission limit recommended in the CTG is
based on the 2005 version of SCAQMD Rule 1168. Since
2005, SCAQMD Rule 1168 has been amended to establish
emission limits for bonding specific substrates. After the 2005
amendment of SCAQMD Rule 1168, several industry groups
commented that no available adhesives could meet the VOC
content limits for several categories of materials, and SCAQMD
amended the rule in 2005 to allow higher interim VOC content
adhesives while lower VOC content adhesives were being
developed. This process continued through 2022, with multiple
studies, interim limits, and revised lower VOC content limits
once compliant adhesives were developed.

The six VOC content limits reduced in this proposed rule are be-
yond the limits in the rulemaking adopted April 24, 2024 (Project
No. 2023-116-115-Al), which were set at the interim limits for
those materials categories in SCAQMD Rule 1168. The pro-
posed limits would replace the Rule 1168 interim limits previ-
ously adopted with the SCAQMD Rule 1168 final limits for those
materials categories. Changes in SCAQMD Rule 1168 since
2005 for pressure sensitive adhesive primers, adhesives to join
two specialty plastics, adhesives used in the manufacturing of
computer diskettes, and adhesives for structural wood compo-
nents have increased VOC content limits beyond the VOC con-
tent in §115.473(a). The adhesive applications in these cate-
gories were new subcategories of previous SCAQMD Rule 1168
and TCEQ adhesive rule categories. TCEQ chose its indus-
trial adhesive contingency measure VOC content limits to equal
the SCAQMD Rule 1168 limits adopted November 4, 2022, be-
cause TCEQ agrees with SCAQMD's analysis on technological
feasibility for these limits. SCAQMD's analysis can be found in
SCAQMD's Preliminary Draft Staff Report for Rule 1168 - Adhe-
sive and Sealant Applications, dated August 2022.

Calculated emissions reductions for this measure sum the re-
ductions in some adhesive categories and the increases in other
categories to produce net emission reductions. In the current
proposed rulemaking, TCEQ provides the contingency measure
emission reductions in a manner that avoids negatively impact-
ing the status of the state's progress towards attainment or pre-
venting reasonable further progress toward attainment of the
ozone NAAQS in the DFW and HGB nonattainment areas or any
other applicable requirement of the FCAA.

Section by Section Discussion

In addition to the information provided above for a background
and summary of the proposed rules, including a demonstration
of noninterference with §110(I) of the FCAA, the commission also
proposes non-substantive changes to update the rules in ac-
cordance with current Texas Register style and format require-
ments, improve readability, establish consistency in the rules,
and conform to the standards in the Texas Legislative Coun-
cil Drafting Manual, September 2020. The specific substantive
changes are discussed in greater detail in this Section by Section
Discussion in the corresponding portions related to the affected
rule sections.

SUBCHAPTER E: SOLVENT-USING PROCESSES
DIVISION 7. MISCELLANEOUS INDUSTRIAL ADHESIVES

The commission proposes amendments to Subchapter E,
Division 7 to establish lower contingency VOC content limits
for some existing industrial adhesive source categories, to
add new subcategories of industrial adhesives with associated
contingency measure VOC content limits, and to specify that
the contingency VOC content limits, if triggered, would apply
to adhesives used in the field. All contingency measure VOC
content limits proposed in this rulemaking are the same or lower
than the contingency measure limits added in the rulemaking
adopted April 24, 2024 (Project No. 2023-116-115-Al). These
amendments would be implemented in the DFW and/or HGB
2008 ozone NAAQS nonattainment areas if triggered for SIP
contingency purposes.

In the rulemaking adopted April 24, 2024 (Project No. 2023-
116-115-Al), staff inadvertently used interim higher VOC content
limits from SCAQMD Rule 1168 for six industrial adhesive cate-
gories in Figures 30 TAC §115.473(e) and §115.473(f): acryloni-
trile-butadiene-styrene (ABS) to polyvinyl chloride (PVC) Tran-
sition Cement, chlorinated polyvinyl chloride (CPVC) Welding
Cement, Higher Viscosity CPVC, PVC Welding Cement, Rub-
ber Vulcanization Adhesive, and Top and Trim Adhesive. This
proposed rulemaking would correct each of these unintended
VOC content limits with limits that are more stringent, as pre-
viously intended. The proposed rulemaking would also specify
that the contingency VOC content limits, if triggered, would apply
to adhesives used in the field. The proposed VOC content limits
and applicability specification would align the SIP contingency
rules in Chapter 115 with the limits used to calculate SIP con-
tingency measure VOC emission reductions in the SIP revisions
adopted April 24, 2024: the DFW AD SIP revision (Project No.
2023-107-SIP-NR), the HGB AD SIP revision (Project No. 2023-
110-SIP-NR), and the DFW-HGB RFP SIP revision (Project No.
2023-108-SIP-NR).

Four of the contingency VOC content limits included in the Chap-
ter 115 rulemaking adopted April 24, 2024, (Project No. 2023-
116-115-Al) would be revised in this proposed rulemaking to be
higher than the associated non-contingency VOC content limits
in existing §115.473(a): ABS to PVC Transition Cement, PVC
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Welding Cement, Rubber Vulcanization Adhesive, and Top and
Trim Adhesive. These changes will not interfere with meeting
FCAA requirements in the DFW or HGB areas, as described
elsewhere in this preamble, with all changes collectively produc-
ing net emission reductions.

This proposal would also add 20 industrial adhesive subcate-
gories and establish industrial adhesive VOC content limits that,
if triggered for SIP contingency purposes, would achieve VOC
emissions reductions consistent with the limits used to calculate
VOC emissions reductions in the SIP revisions adopted April 24,
2024: the DFW AD SIP revision (Project No. 2023-107-SIP-
NR), the HGB AD SIP revision (Project No. 2023-110-SIP-NR),
and the DFW-HGB RFP SIP revision (Project No. 2023-108-
SIP-NR). The 20 industrial adhesive category VOC content lim-
its were inadvertently omitted from the Chapter 115 rulemaking
adopted April 24, 2024 (Project No. 2023-116-115-Al).

§115.470 Applicability and Definitions

The commission proposes to add a provision to §115.470(a)
which, upon triggering for SIP contingency purposes for either
the DFW or HGB area, or both, would make adhesives and ad-
hesive primers applied for compensation subject to this rule divi-
sion. This is intended to exclude consumer use while including
institutional, commercial, and industrial uses. It would also ex-
clude use by volunteers such as a Habitat for Humanity home
build or volunteers repairing homes. Home building and remod-
eling contractors would be included since they are compensated
for their work applying adhesives. Adhesive use in commercial,
institutional, and industrial settings is included because those
uses are assumed to be for compensation. Emissions from con-
sumer use were not included in the emissions reductions calcu-
lation for this contingency measure. Prior to triggering for con-
tingency, field use of adhesives would continue not to be subject
to the division.

The commission proposes to add 43 new definitions and to
amend three existing definitions in §115.470(b). The new
definitions were inadvertently omitted from the Chapter 115 rule-
making adopted April 24, 2024, (Project No. 2023-116-115-Al)
and would be necessary to implement VOC content limits for
the proposed industrial adhesive source categories. New defi-
nitions are proposed to differentiate the new application-specific
adhesives VOC content limits proposed in §115.473(e) and
(f); to clarify the proposed lower VOC content limits for ex-
isting application-specific adhesive content limits in proposed
§115.473(e) and (f); to clarify the applicability of existing control
requirements in §115.473(b); and to clarify the applicability of
exemptions in existing §115.471(d)(2)(A), §115.471(d)(2)(G),
and §115.471(d)(2)(1).

New definitions are proposed for architectural application; build-
ing envelope; building envelope membrane adhesive; carpet
pad adhesive; chlorinated polyvinyl chloride (CPVC) welding
or CPVC welding cement for life safety systems; computer
diskette manufacturing; dry wall adhesive; ethylene propylene
diene terpolymer (EPDM) and thermoplastic polyolefin (TPO)
single-ply roof membrane adhesive; glass, porcelain, and stone
tile adhesive; hot applied modified bitumen or built up roof
adhesive; modified bituminous material; modified bituminous
primer; panel adhesive; roof adhesive primer; rubber flooring
adhesive; rubber vulcanization adhesive; shingle laminating
adhesive; structural glazing adhesive; structural wood member
adhesive; subfloor adhesive; vinyl compositions tile (VCT); vinyl
compositions tile or VCT adhesive; and wood flooring adhesive.
The proposed new definitions in §115.470(b) would specify the

meaning of VOC limits for the application-specific adhesives
included in the tables in proposed §115.473(e) and §115.473(f).

The commission also proposes new definitions in §115.470(b)
for acrylonitrile-butadiene-styrene (ABS); acrylonitrile-buta-
diene-styrene or ABS to polyvinyl chloride (PVC) transition
cement; acrylonitrile-butadiene-styrene or ABS welding cement;
edge glue; fiberglass; higher viscosity CPVC welding cement;
pressure sensitive adhesive; tire tread adhesive; top and trim
adhesive; traffic marking tape; and vehicle glass adhesive
primer. The proposed new definitions would clarify which
adhesives and primers would be subject to the lower VOC
content limits in proposed §115.473(e) and (f) if triggered for
contingency purposes.

The commission also proposes new definitions in §115.470(b)
for dip coat; electrostatic spray; flow coat; hand application meth-
ods; high volume low-pressure (HVLP) spray; and transfer effi-
ciency. The proposed new definitions would clarify the applica-
bility of control requirements in existing §115.473(b).

The commission also proposes new terms and definitions for ad-
hesive tapes; shoe repair, luggage, and handbag adhesive; and
solvent welding in §115.470(b). The proposed new terms and
definitions would clarify the applicability of exemptions in exist-
ing §115.471(d)(2)(A), §115.471(d)(2)(G), and §115.471(d)(2)(I).

The commission proposes to amend three existing definitions in
§115.470(b). Language would be added to the definition for chlo-
rinated polyvinyl chloride or CPVC welding to clarify that the VOC
content limit in §115.473 (e) and (f) would apply to adhesives
used in CPVC components for shower pan liner, drain, closet
flange, and backwater valve systems as well as CPVC pipe and
fittings. The commission also proposes amendments to the def-
initions for the existing terms indoor floor covering installation
adhesive and multipurpose construction adhesive. The commis-
sion proposes to add language to each of these two definitions
that would maintain the existing definition for use with the exist-
ing exemption provisions in §115.471(a) - (c) and add a revised
definition for use with the exemption provisions in §115.471(d)
and the control requirements in §115.473(e) and (f) if a contin-
gency scenario is triggered in the DFW area, the HGB area, or
both areas. Existing definitions in §115.470 would be renum-
bered and reordered accordingly but would not otherwise be sub-
stantively changed.

§115.471 Exemptions

The commission proposes to amend the last sentence of
§115.471(d) to reference §115.479(c) or (d), rather than
§115.479(c) or (e). This amendment would correctly stipulate
the compliance schedule for a contingency scenario in either
the DFW or HGB area, or both areas.

§115.473 Control Requirements

The commission proposes to adjust VOC content limits asso-
ciated with the miscellaneous industrial adhesives to correct
contingency measure deficiencies in existing subsection
§115.473(e) for the DFW area and §115.473(f) for the HGB
area. The existing contingency control requirements are the
same for both areas and specify that the limits must be met by
applying low-VOC adhesives or adhesive primers. Proposed
changes would correct some VOC content limits included in
a Chapter 115 rulemaking adopted April 24, 2024, and would
add VOC content limits meant to be included in that previous
rulemaking. The proposed revisions would establish emissions
limits in §115.473(e) and §115.473(f) that are consistent with
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the current SCAQMD Rule 1168, as originally intended for the
previously adopted rulemaking.

Proposed VOC content limits in the architectural applications
category consist of building envelope membrane adhesive; car-
pet pad adhesive; ceramic tile installation adhesive; cove base
installation adhesive, dry wall adhesive, glass, porcelain, and
stone tile adhesive; multipurpose construction adhesives; and
panel adhesive

Proposed VOC content limits in the roofing category consist of
hot applied modified bitumen or built up roof adhesive, ethylene
propylene diene terpolymer (EPDM) and thermoplastic poly-
olefin (TPO) single-ply roof membrane adhesive, single-ply roof
installation and repair membrane adhesive (except EPDM and
TPO), shingle laminating adhesive, and all other roof adhesives.

Other individual VOC content limits for application-specific adhe-
sives are proposed for rubber floor adhesive, structural glazing
adhesive, structural wood member adhesive, subfloor adhesive,
vinyl compositions tile (VCT) and asphalt tile adhesive, wood
flooring adhesive, all other indoor floor covering adhesives, and
all other outdoor floor covering adhesives.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has
determined that for the first five-year period the proposed rules
are in effect, no fiscal implications are anticipated for the agency
or for other units of state or local government as a result of ad-
ministration or enforcement of the proposed rule.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years the
proposed rules are in effect, the public benefit anticipated would
be compliance with federal law and continued protection of the
environment and public health and safety combined with efficient
and fair administration of VOC emission standards for the DFW
and HGB areas. The proposed rulemaking is not anticipated to
result in fiscal implications for individuals.

Proposed rulemaking in Subchapter E, Division 7 would incorpo-
rate additional contingency control provisions for the DFW and
HGB areas. Should contingency requirements be triggered in
these areas, this rulemaking would result in an estimated $1.6
million annual costs for all sources in the DFW area and $1.5 mil-
lion annual costs for all sources in the HGB area. The total fis-
cal impact estimated to implement contingency requirements re-
mains identical to that specified in an earlier rulemaking adopted
on April 24, 2024 (Project No. 2023-116-115-Al). It is conser-
vatively estimated at $2.3 million annually for all sources in the
DFW area and $2.2 million annually for all sources in the HGB
area as necessary to achieve VOC emission reductions of 1,208
and 1,139 tons VOC per year for the DFW area and the HGB
area, respectively.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required
because the proposed rulemaking does not adversely affect a lo-
cal economy in a significant way for the first five years that the
proposed rule is in effect.

Rural Communities Impact Assessment

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect
rural communities in a material way for the first five years that

the proposed rules are in effect. The amendments are specific
to sources in the DFW and HGB areas. These areas have large
urban populations, though there are some communities in these
counties which are rural. The amendments would not dispropor-
tionately affect rural communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five
years the proposed rules are in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program
and would not require an increase or decrease in future leg-
islative appropriations to the agency. The proposed rulemaking
does not require the creation of new employee positions, elim-
inate current employee positions, or require an increase or de-
crease in fees paid to the agency. The proposed rulemaking
amends an existing regulation, and it does not create, expand,
repeal, or limit this regulation. The proposed rulemaking does
not increase or decrease the number of individuals subject to its
applicability. During the first five years, the proposed rule should
not impact positively or negatively the state's economy.

Draft Regulatory Impact Analysis Determination
Takings Impact Assessment

Under Texas Government Code, §2007.002(5), taking means a
governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that re-
quires the governmental entity to compensate the private real
property owner as provided by the Fifth and Fourteenth Amend-
ments to the United States Constitution or §17 or §19, Article
I, Texas Constitution; or a governmental action that affects an
owner's private real property that is the subject of the govern-
mental action, in whole or in part or temporarily or permanently,
in a manner that restricts or limits the owner's right to the prop-
erty that would otherwise exist in the absence of the governmen-
tal action; and is the producing cause of a reduction of at least 25
percent in the market value of the affected private real property,
determined by comparing the market value of the property as if
the governmental action is not in effect and the market value of
the property determined as if the governmental action is in ef-
fect. The commission completed a takings impact analysis for
the proposed rulemaking action under the Texas Government
Code, §2007.043.

The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to meet federal require-
ments for the implementation of control strategies necessary
to attain and maintain the NAAQS for ozone mandated by 42
United States Code (USC), 7410, FCAA, §110, and required to
be included in operating permits by 42 USC, §7661a, FCAA,
§502. The proposed rule addresses contingency measure re-
quirements for the DFW and HGB 2008 eight-hour ozone nonat-
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tainment areas, as discussed elsewhere in this preamble. States
are required to adopt SIPs with enforceable emission limitations
and other control measures, means, or techniques, as well as
schedules and timetables for compliance, as may be neces-
sary or appropriate to meet the applicable requirements of the
FCAA. If a state does not comply with its obligations under 42
USC, §7410, FCAA, §110 to submit SIPs, states are subject
to discretionary sanctions under 42 USC, §7410(m) or manda-
tory sanctions under 42 USC, §7509, FCAA, §179; as well as
the imposition of a federal implementation plan under 42 USC,
§7410, FCAA, §110(c). Under 42 USC, §7661a, FCAA, §502,
states are required to have federal operating permit programs
that provide authority to issue permits and assure compliance
with each applicable standard, regulation, or requirement under
the FCAA, including enforceable emission limitations and other
control measures, means, or techniques, which are required un-
der 42 USC, §7410, FCAA, §110. Similar to requirements in 42
USC, §7410, FCAA, §110, regarding the requirement to adopt
and implement plans to attain and maintain the national ambient
air quality standards, states are not free to ignore requirements
in 42 USC, §7661a, FCAA, §502 and must develop and submit
programs to provide for operating permits for major sources that
include all applicable requirements of the FCAA. Lastly, states
are also subject to the imposition of sanctions under 42 USC,
§7661a(d) and (i), FCAA, §502(d) and (i) for failure to submit
an operating permits program, the disapproval of any operating
permits program, or failure to adequately administer and enforce
the approved operating permits program.

The proposed rules would not create any additional burden on
private real property beyond what is required under federal law,
as the proposed rules, if adopted by the commission and ap-
proved by EPA, will become federal law as part of the approved
SIP required by 42 U.S.C. §7410, FCAA, §110. The proposed
rules would not affect private real property in a manner that would
require compensation to private real property owners under the
United States Constitution or the Texas Constitution. The pro-
posal also would not affect private real property in a manner that
restricts or limits an owner's right to the property that would other-
wise exist in the absence of the governmental action. Therefore,
the proposed rulemaking would not cause a taking under Texas
Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
that the proposal is subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act, Texas Natural Resources Code, §§33.201 et seq., and
therefore must be consistent with all applicable CMP goals
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal
Coordination Act Implementation Rules, 31 TAC §29.22 and
found the proposed rulemaking is consistent with the appli-
cable CMP goals and policies. The CMP goal applicable to
the proposed rulemaking is the goal to protect, preserve, and
enhance the diversity, quality, quantity, functions, and values of
coastal natural resource areas (31 TAC §26.12(l)). The CMP
policy applicable to the proposed rulemaking is the policy that
commission rules comply with federal regulations in 40 CFR,
to protect and enhance air quality in the coastal areas (31
TAC §26.32). The proposed rulemaking would not increase
emissions of air pollutants and is therefore consistent with the
CMP goal in 31 TAC §26.12(1) and the CMP policy in 31 TAC
§26.32. Promulgation and enforcement of these rules would not
violate or exceed any standards identified in the applicable CMP

goals and policies because the proposed rules are consistent
with these CMP goals and policies and because these rules do
not create or have a direct or significant adverse effect on any
coastal natural resource areas. Therefore, in accordance with
31 TAC §29.22(e), the commission affirms that this rulemaking
action is consistent with CMP goals and policies. Written com-
ments on the consistency of this rulemaking may be submitted
to the contact person at the address listed under the Submittal
of Comments section of this preamble.

Effect on Sites Subject to the Federal Operating Permits Pro-
gram

Chapter 115 is an applicable requirement under 30 TAC Chapter
122, Federal Operating Permits Program. If the proposed rules
are adopted, owners or operators of affected sites subject to the
federal operating permit program must, consistent with the revi-
sion process in Chapter 122, upon the effective date of the rule-
making, revise their operating permit to include the new Chapter
115 requirements.

Announcement of Hearing

The commission will hold a hold a virtual public hearing on this
proposal on July 25, 2024, at 10:00 a.m. Central Daylight Time
(CDT). The hearing is structured for the receipt of oral comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion will
not be permitted during the hearing; however, commission staff
members will be available to discuss the proposal 30 minutes
prior to the hearing at 9:30 a.m. CDT.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by July 23, 2024. To register for the hearing, please
e-mail Rules@tceq.texas.gov and provide the following informa-
tion: your name, your affiliation, your e-mail address, your phone
number, and whether or not you plan to provide oral comments
during the hearing. Instructions for participating in the hearing
will be sent on July 24, 2024, to those who register for the hear-
ing.

For the public who do not wish to provide oral com-
ments but would like to view the hearing may do
so at no cost at https://teams.microsoft.com/l/mee-
tupjoin/19%3ameeting_ OTZiNTAyNjgtN2Y3My00OMD-
hhLTg20ODEtMDNIZGRiYzk4NDc1%40thread.v2/0?con-
text=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-8156-
3bcd93a08fba%22%2c%220id%22%3a%22e74a40ea-69d4-
469d-a8ef-06f2c9ac2a80%22%7d.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https://tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via the
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2024-024-115-Al. The comment pe-
riod closes on July 29, 2024. Please choose one of the methods
provided to submit your written comments.
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Copies of the proposed rulemaking can be obtained from the
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html.  For further information, please contact
Kimberly Sauceda, Air Quality Planning Section, at (512)
239-1493 or kimberly.sauceda@tceq.texas.gov, Stationary
Source Programs Team, 12100 Park 35 Circle, Bldg. F, Austin,
Texas 78753, Mail: MC-206, P.O. Box 13087, Austin, Texas
78711-3087.

Statutory Authority

The amendments are proposed under Texas Water Code (TWC),
§5.102, concerning general powers; §5.103, concerning Rules;
TWC, §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers
and duties under the TWC; TWC, §7.002, concerning Enforce-
ment Authority, which authorizes the commission to enforce the
provisions of the Water Code and the Health and Safety Code
within the commission's jurisdiction; and under Texas Health and
Safety Code (THSC), §382.017, concerning Rules, which autho-
rizes the commission to adopt rules consistent with the policy
and purpose of the Texas Clean Air Act.

The amendments are also proposed under THSC, §382.002,
concerning Policy and Purpose, which establishes the commis-
sion's purpose to safeguard the state's air resources, consistent
with the protection of public health, general welfare, and physi-
cal property; THSC, §382.011, concerning General Powers and
Duties, which authorizes the commission to control the quality of
the state's air; THSC, §382.012, concerning the State Air Control
Plan, which authorizes the commission to prepare and develop a
general, comprehensive plan for the proper control of the state's
air; THSC, §382.016, concerning Monitoring Requirements; Ex-
amination of Records, which authorizes the commission to pre-
scribe reasonable requirements for measuring and monitoring
the emissions of air contaminants; and THSC, §382.021, con-
cerning Sampling Methods and Procedures.

The proposed amendments implement TWC, §§5.102, 5.103,
and 7.002; and THSC, §§382.002, 382.011, 382.012, 382.016,
382.017, and 382.021.

$115.470.  Applicability and Definitions.

(a) Applicability. Except as specified in §115.471 of this ti-
tle (relating to Exemptions), the requirements in this division apply to
the owner or operator of a manufacturing operation using adhesives
or adhesive primers for any of the application processes specified in
§115.473 of this title (relating to Control Requirements) in the Bexar
County, Dallas-Fort Worth and Houston-Galveston-Brazoria areas, as
defined in §115.10 of this title (relating to Definitions). Adhesives or
adhesive primers applied in the field (e.g., construction jobs in the field)
are not subject to this division. If the commission publishes notice
in the Texas Register, as provided in §115.479(c) of this title (relat-
ing to Compliance Schedules) for either the Dallas-Fort Worth area, or
§115.479(d) of this title for the Houston-Galveston-Brazoria area, or
both areas, to require compliance with the contingency measure con-
trol requirements of §115.473(e) of this title for the Dallas-Fort Worth
area and/or §115.473(f) of this title for the Houston-Galveston-Brazo-
ria area, all adhesives or adhesive primers applied for compensation,
regardless of location within the specified area, are subject to this di-
vision as of the compliance date specified in §115.479(c) or (d) of this
title.

(b) Definitions. Unless specifically defined in the Texas Clean
Air Act (Texas Health and Safety Code, Chapter 382) or in §§3.2,
101.1, or 115.10 of this title (relating to Definitions), the terms in this
division have the meanings commonly used in the field of air pollution

control. In addition, the following meanings apply in this division un-
less the context clearly indicates otherwise.

(1) Acrylonitrile-butadiene-styrene (ABS)--A plastic that
is made by reacting monomers of acrylonitrile, butadiene, and styrene
and is normally identified with an ABS marking.

(2) [€B] Acrylonitrile-butadiene-styrene or ABS welding-
-Any process to weld acrylonitrile-butadiene-styrene pipe.

(3) Acrylonitrile-butadiene-styrene or ABS to polyvinyl
chloride (PVC) transition cement--A plastic welding cement used to
join ABS and PVC building drains or building sewers.

(4) Acrylonitrile-butadiene-styrene or ABS welding ce-
ment--A plastic welding cement that is used to join ABS pipe, fittings,
and other system components, including, but not limited to, compo-
nents for shower pan liner, drain, closet flange, and backwater valve

systems.

(5) [)] Adhesive--Any chemical substance applied for the
purpose of bonding two surfaces together other than by mechanical
means.

(6) [£3)] Adhesive primer--Any product intended by the
manufacturer for application to a substrate, prior to the application of
an adhesive, to provide a bonding surface.

(7) Adhesive tape--A backing material coated with an ad-
hesive, and includes, but is not limited to, drywall tape, heat sensitive
tape, pressure-sensitive adhesive tape, and water-activated tape.

(8) [)] Aerosol adhesive or adhesive primer--An adhe-
sive or adhesive primer packaged as an aerosol product in which the
spray mechanism is permanently housed in a non-refillable can de-
signed for handheld application without the need for ancillary hoses
or spray equipment.

(9) [€5)] Aerospace component--Any fabricated part, pro-
cessed part, assembly of parts, or completed unit of any aircraft in-
cluding but not limited to airplanes, helicopters, missiles, rockets, and
space vehicles. This definition includes electronic components.

(10)  Architectural application--The use of adhesives or ad-
hesive primers or both adhesive primers and adhesives on stationary
structures, or their appurtenances including but not limited to mobile
homes, hand railings; cabinets; bathroom and kitchen fixtures; fences;
rain-gutters and down-spouts; window screens; lampposts; heating and
air conditioning equipment; other mechanical equipment; large fixed
stationary tools; signs; motion picture and television production sets;
and concrete forms.

(11) [¢6)] Application process--A series of one or more ap-
plication systems and any associated drying area or oven where an ad-
hesive or adhesive primer is applied, dried, or cured. An application
process ends at the point where the adhesive is dried or cured, or prior
to any subsequent application of a different adhesive. It is not neces-
sary for an application process to have an oven or flash-off area.

(12) [€H] Application system--Devices or equipment de-
signed for the purpose of applying an adhesive or adhesive primer to
a surface. The devices may include, but are not limited to, brushes,
sprayers, flow coaters, dip tanks, rollers, and extrusion coaters.

(13) Building envelope--The exterior and demising parti-
tions of a building that enclose conditioned space.

(14) Building envelope membrane adhesive--An adhesive
used to adhere membranes applied to the building envelope to provide
a barrier to air or vapor leakage through the building envelope that
separates conditioned from unconditioned spaces. Building envelope
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membranes are applied to diverse materials, including, but not limited
to, concrete masonry units, oriented stranded board, gypsum board, and

(26) Dip coat--A method of application to a substrate by
submersion into, and removal from, a bath.

wood substrates.

(15) Carpet pad adhesive--An adhesive used for the instal-

(27) Dry wall adhesive--An adhesive used during the in-
stallation of gypsum dry wall to studs or solid surfaces.

lation of a carpet pad (or cushion) beneath a carpet.

(16) [(8)] Ceramic tile installation adhesive--Any adhesive
intended by the manufacturer for use in the installation of ceramic tiles.

(17) [€9] Chlorinated polyvinyl chloride plastic or CPVC
plastic welding--A polymer of the vinyl chloride monomer that
contains 67% chlorine and is normally identified with a chlorinated
polyvinyl chloride marking.

(18) Chlorinated polyvinyl chloride or CPVC welding ce-

(28) Edge glue--An adhesive applied to the edge of multi-
sheet carbonless forms prior to being fanned apart after drying.

(29) Electrostatic spray--A spray method where the atom-
ized droplets are charged and subsequently deposited on the substrate
by electrostatic attraction.

(30) Ethylene propylene diene terpolymer (EPDM) and
thermoplastic polyolefin (TPO) single-ply roof membrane adhe-
sive--Any adhesive to be used for the installation or repair of ethylene

ment for life safety systems--A CPVC welding cement with an in-

propylene diene terpolymer (EPDM) and thermoplastic polyolefin

creased resistance to high temperatures which is used for life safety

(TPO) single-ply roof membrane. Installation includes, but is not

systems, including standalone and multipurpose fire sprinkler systems.

limited to, attaching the edge of the membrane to the edge of the roof

(19) [(1®)] Chlorinated polyvinyl chloride welding or
CPVC welding--An adhesive labeled for welding of chlorinated
polyvinyl chloride that is used to join CPVC pipe, fittings, and other
system components, including, but not limited to, components for
shower pan liner, drain, closet flange, and backwater valve systems.

(20) Computer diskette manufacturing--The process where
the fold-over flaps are glued to the body of a vinyl jacket.

(21) [EB] Contact adhesive--An adhesive:

(A) designed for application to both surfaces to be
bonded together;

(B) allowed to dry before the two surfaces are placed in
contact with each other;

(C) forms an immediate bond that is impossible, or dif-
ficult, to reposition after both adhesive-coated surfaces are placed in
contact with each other;

(D) does not need sustained pressure or clamping of
surfaces after the adhesive-coated surfaces have been brought together
using sufficient momentary pressure to establish full contact between
both surfaces; and

(E) does not include rubber cements that are primarily
intended for use on paper substrates or vulcanizing fluids that are de-
signed and labeled for tire repair only.

(22) [E2)] Cove base--A flooring trim unit, generally made
of vinyl or rubber, having a concave radius on one edge and a convex
radius on the opposite edge that is used in forming a junction between
the bottom wall course and the floor or to form an inside corner.

(23) [(+3)] Cove base installation adhesive--Any adhesive
intended by the manufacturer to be used for the installation of cove
base or wall base on a wall or vertical surface at floor level.

(24) [6E4)] Cyanoacrylate adhesive--Any adhesive with a
cyanoacrylate content of at least 95% by weight.

(25) [€+5)] Daily weighted average--The total weight of
volatile organic compounds (VOC) emissions from all adhesives or ad-
hesive primers subject to the same VOC content limit in §115.473(a)
of this title (relating to Control Requirements), divided by the total vol-
ume of those adhesives or adhesive primers (minus water and exempt
solvent) delivered to the application system each day. Adhesives or ad-
hesive primers subject to different emission standards in §115.473(a)
of this title must not be combined for purposes of calculating the daily
weighted average. In addition, determination of compliance is based
on each adhesive or adhesive primer application process.

and applying flashings to vents, pipes, or ducts that protrude through
the membrane.

(31) [(46)] Ethylene propylene diene [prepylenediene]
monomer [(EPDM)] roof membrane--A prefabricated single sheet

of elastomeric material composed of ethylene propylene diene
[propylenediene] monomer and that is field-applied to a building roof
using one layer or membrane material.

(32) Fiberglass--A material composed of fine filaments of

glass.

(33) [ED] Flexible vinyl--Non-rigid polyvinyl chloride
plastic with a 5.0% by weight plasticizer content.

(34) Flow coat--An application method that coats an object

by flowing a stream of an adhesive or adhesive primers or both adhesive
primers and adhesives over the object and draining off any excess.

(35) Glass, porcelain, and stone tile adhesive--Any adhe-
sive used for the installation of tile products.

(36) Hand application methods--The application of adhe-
sives or adhesive primers or both adhesive primers and adhesives us-
ing handheld equipment. Such equipment includes paint brush, hand
roller, trowel, spatula, dauber, rag, sponge, and mechanically- and/or
pneumatic-driven syringe provided there is no atomization of the ma-
terials.

(37) High-volume, low-pressure (HVLP) spray--Applica-
tion method to apply adhesives or adhesive primers or both adhesive
primers and adhesives by means of a spray gun that is designed to be
operated between 0.1 and 10 pounds per square inch gauge air pressure
measured dynamically at the center of the air cap and at the air horns.

(38) Higher viscosity CPVC welding cement--A CPVC
welding cement with a viscosity greater than or equal to 500 centipoise.

(39) Hot applied modified bitumen or built up roof adhe-
sive-A thermoplastic hot melt adhesive which requires high tempera-
ture conversion to a fluid at the point of application and complies with
ASTM International Test Method D312 or D6152. Installation or re-
pair includes the application of roofing insulation, roofing ply sheets,
roofing membranes, and aggregate surfacing.

(40) [E48)] Indoor floor covering installation adhe-
sive--Any adhesive intended by the manufacturer for use in the instal-
lation of wood flooring, carpet, resilient tile, vinyl tile, vinyl-backed
carpet, resilient sheet and roll, or artificial grass. Adhesives used to
install ceramic tile and perimeter-bonded sheet flooring with vinyl
backing onto a non-porous substrate, such as flexible vinyl, are
excluded from this definition. In the context of the provisions of
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§115.471(d) of this title (relating to Exemptions), and §115.473(e)

forced plastic, and similar pre-decorated or non-decorated panels to

and (f) of this title (relating to Control Requirements), indoor floor

studs or solid surfaces.

covering installation adhesive is defined as any adhesive used during
the installation of a carpet or indoor flooring that is in an enclosure
and is not exposed to ambient weather conditions during normal use.

(41) [(9)] Laminate--A product made by bonding together
two or more layers of material.

(42) [20)] Metal to urethane/rubber molding or casting
adhesive--Any adhesive intended by the manufacturer to bond metal
to high density or elastomeric urethane or molded rubber materials,
in heater molding or casting processes, to fabricate products such as
rollers for computer printers or other paper handling equipment.

(43) Modified bituminous material--A material obtained
from natural deposits of asphalt or residues from the distillation of
crude oil petroleum or coal which consist mainly of hydrocarbons, and
include, but are not limited to, asphalt, tar, pitch, and asphalt tile that
are soluble in carbon disulfide.

(44) Modified bituminous primer--A primer coating con-
sisting of bituminous materials, and a high flash solvent used to pre-
pare a surface by improving the adhesion and absorbing dust from the
surface for adhesive or flashing cement bitumen membrane.

(45) [2B] Motor vehicle adhesive--An adhesive, includ-
ing glass-bonding adhesive, used in a process that is not an automobile
or light-duty truck assembly coating process, applied for the purpose of
bonding two vehicle surfaces together without regard to the substrates
involved.

(46) [22)] Motor vehicle glass-bonding primer--A primer,
used in a process that is not an automobile or light-duty truck assem-
bly coating process, applied to windshield or other glass, or to body
openings, to prepare the glass or body opening for the application of
glass-bonding adhesives or the installation of adhesive-bonded glass.
Motor vehicle glass-bonding primer includes glass-bonding/cleaning
primers that perform both functions (cleaning and priming of the wind-
shield or other glass, or body openings) prior to the application of ad-
hesive or the installation of adhesive-bonded glass.

(47) [€23)] Motor vehicle weatherstrip adhesive--An adhe-
sive, used in a process that is not an automobile or light-duty truck as-
sembly coating process, applied to weatherstripping materials for the
purpose of bonding the weatherstrip material to the surface of the ve-
hicle.

(48) [€24)] Multipurpose construction adhesive--Any ad-
hesive intended by the manufacturer for use in the installation or repair
of multiple [varieus] construction materials, including but not limited
to drywall, subfloor, panel, fiberglass reinforced plastic (FRP), ceiling
tile, and acoustical tile. In the context of the provisions of §115.471(d)
of this title, and §115.473(e), and (f) of this title, multipurpose con-
struction adhesive is defined as adhesives designated by the manufac-

(51) [€26)] Panel installation--The installation of plywood,
pre-decorated hardboard or tileboard, fiberglass reinforced plastic, and
similar pre-decorated or non-decorated panels to studs or solid surfaces
using an adhesive formulated for that purpose.

(52) [€2D] Perimeter bonded sheet flooring installation--
The installation of sheet flooring with vinyl backing onto a nonporous
substrate using an adhesive designed to be applied only to a strip of up
to four inches wide around the perimeter of the sheet flooring.

(53) [(28)] Plastic solvent welding adhesive--Any adhesive
intended by the manufacturer for use to dissolve the surface of plastic
to form a bond between mating surfaces.

(54) [29)] Plastic solvent welding adhesive primer--Any
primer intended by the manufacturer for use to prepare plastic sub-
strates prior to bonding or welding.

(55) [€89)] Plastic foam --Foam constructed of plastics.

(56) [(3D] Plastics--Synthetic materials chemically
formed by the polymerization of organic (carbon-based) substances.
Plastics are usually compounded with modifiers, extenders, or rein-
forcers and are capable of being molded, extruded, cast into various
shapes and films, or drawn into filaments.

(57) [€32)] Polyvinyl chloride plastic or PVC plastic--A
polymer of the chlorinated vinyl monomer that contains 57% chlorine.

(58) [€33)] Polyvinyl chloride welding adhesive or PVC
welding adhesive--Any adhesive intended by the manufacturer for use
in the welding of polyvinyl chloride plastic pipe.

(59) [4)] Porous material--A substance that has tiny
openings, often microscopic, in which fluids may be absorbed or
discharged, including, but not limited to, paper and corrugated paper-
board. For the purposes of this definition, porous material does not
include wood.

(60) [€35)] Pounds of volatile organic compounds (VOC)
per gallon of adhesive (minus water and exempt solvent)--The basis
for content limits for application processes that can be calculated by
the following equation:

Figure: 30 TAC §115.470(b)(60)
[Figure: 30 TAC §H5:470(b)35)]

(61) [£36)] Pounds of volatile organic compounds (VOC)
per gallon of solids--The basis for content limits for application pro-
cesses that can be calculated by the following equation:

Figure: 30 TAC §115.470(b)(61)

[Figure: 30 TAC $H5.470(b)36)]

(62) Pressure sensitive adhesive--An adhesive, typically
coated on backings or release liners that forms a bond when pressure

turer to be used to adhere multiple different substrates together. Ad-

is applied, without the need for solvent, water, or heat.

hesives such as ABS to CPVC transition cement; carpet pad adhesive;
glass, porcelain, and stone tile adhesive; or adhesives used to install ce-
ramic tile and perimeter-bonded sheet flooring with vinyl backing onto
a non-porous substrate, such as flexible vinyl, are excluded from this
definition.

(49) [25)] Outdoor floor covering installation adhesive--
Any adhesive intended by the manufacturer for use in the installation of
floor covering that is not in an enclosure and that is exposed to ambient
weather conditions during normal use.

(50) Panel adhesive--An adhesive used for the installation
of plywood, pre-decorated hardboard (or tileboard), fiberglass rein-

(63) [BD] Reinforced plastic composite--A composite
material consisting of plastic reinforced with fibers.

(64) Roof adhesive primer--A film-forming material ap-
plied to a substrate, prior to the application of an adhesive or adhesive
tape to increase adhesion or bond strength, promote wetting, or form a
chemical bond with a subsequently applied adhesive and is marketed
and sold exclusively for the installation or repair of roofing materials.

(65) [3%)] Rubber--Any natural or manmade rubber sub-
strate, including, but not limited to, styrene-butadiene rubber, poly-
chloroprene (neoprene), butyl rubber, nitrile rubber, chlorosulfonated
polyethylene, and ethylene propylene diene terpolymer.
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(66) Rubber flooring adhesive--An adhesive that is used for
the installation of flooring material in which both the back and top sur-
faces are made of synthetic rubber, and which may be in sheet or tile
form.

(67) Rubber vulcanization adhesive--A reactive adhesive
used for rubber-to-substrate bonding achieved during vulcanization of
the rubber elastomer at temperatures greater than 250°F. Vulcanized
rubber adhesive does not include bonding previously vulcanized rub-
ber.

(68) [39)] Sheet rubber lining installation--The process of
applying sheet rubber liners by hand to metal or plastic substrates to
protect the underlying substrate from corrosion or abrasion. These pro-
cesses also include laminating sheet rubber to fabric by hand.

(69) Shingle laminating adhesive--An asphalt based ther-

(80) [(45)] Subfloor installation--The installation of sub-
flooring material over floor joists, including the construction of any
load-bearing joists. Subflooring is covered by a finish surface mate-
rial.

(81) [€46)] Thin metal laminating adhesive--Any adhesive
intended by the manufacturer for use in bonding multiple layers of
metal to metal or metal to plastic in the production of electronic or
magnetic components in which the thickness of the bond line(s) is less
than 0.25 mil.

(82) [€4D)] Tire repair--A process that includes expanding
a hole, tear, fissure, or blemish in a tire casing by grinding or gouging,
applying adhesive, and filling the hole or crevice with rubber.

(83) Tire tread adhesive--Any adhesive to be applied to the
back of precured tread rubber and to the casing and cushion rubber, or

moplastic hot melt adhesive used to adhere individual layers during

to be used to seal buffed tire casings to prevent oxidation while the tire

the manufacture of multi-layer asphalt shingles.

(70)  Shoe repair, luggage, and handbag adhesive--An ad-
hesive used to repair worn, torn, or otherwise damaged uppers, soles,

is being prepared for a new tread.

(84) Top and trim adhesive--An adhesive used during the
installation of automotive and marine trim, including, but not limited

and heels of shoes, or for making repairs to luggage and handbags.

to, headliners, vinyl tops, vinyl trim, sunroofs, dash covering, door

(71) [€40)] Single-ply roof membrane--A prefabri-
cated single sheet of rubber, normally ethylene propylene diene
[propylenediene] terpolymer, that is field-applied to a building roof
using one layer of membrane material. For the purposes of this
definition, single-ply roof membrane does not include membranes pre-

fabricated from ethylene propylene diene [propylenediene] monomer.

(72) [(4D)] Single-ply roof membrane installation and re-
pair adhesive--Any adhesive labeled for use in the installation or repair
of single-ply roof membrane. Installation includes, as a minimum, at-
taching the edge of the membrane to the edge of the roof and applying
flashings to vents, pipes, and ducts that protrude through the membrane.
Repair includes gluing the edges of torn membrane together, attaching
a patch over a hole, and reapplying flashings to vents, pipes, or ducts
installed through the membrane.

(73) [€42)] Single-ply roof membrane adhesive primer-
-Any primer labeled for use to clean and promote adhesion of the
single-ply roof membrane seams or splices prior to bonding.

(74)  Solvent welding--The softening of the surfaces of two

covering, floor covering, panel covering, and upholstery.

(85) Traffic marking tape--Preformed reflective tape that is
applied to public streets, highways, and other surfaces, including, but
not limited to, curbs, berms, driveways, and parking lots.

(86) Transfer efficiency--The ratio of the amount of adhe-
sive or adhesive primer adhering to an object to the total weight or vol-
ume, respectively, of the solids dispensed in the application process,
expressed as a percentage.

(87) [48)] Undersea-based weapon system components--
The fabrication of parts, assembly of parts or completed units of any
portion of a missile launching system used on undersea ships.

(88) Vehicle glass adhesive primer--A primer applied to
vehicle glass or to the frame of a vehicle prior to installation or repair
of the vehicle glass using an adhesive or sealant to improve adhesion
to the pinch weld. For the purposes of this definition, a vehicle is a
mobile machine that transports passengers or cargo, and includes, but
is not limited to, automobiles, trucks, buses, motorcycles, trains, ships,
and boats.

substrates by wetting them with solvents or adhesives or both and join-
ing them together through a chemical reaction or series of reactions to
form a fused union.

(75) [€43)] Specialty adhesives--A contact adhesive that is
used to bond all of the following substrates to any surface: melamine
covered board, metal, unsupported vinyl, Teflon, ultra-high molecu-
lar weight polyethylene, rubber, and wood veneer 1/16 inch or less in
thickness.

(76) [€44)] Structural glazing--A process that includes the
application of adhesive to bond glass, ceramic, metal, stone, or com-
posite panels to exterior building frames.

(77)  Structural glazing adhesive--An adhesive used to ad-
here glass, ceramic, metal, stone, or composite panels to exterior build-
ing frames.

(78) Structural wood member adhesive--An adhesive used

for the construction of any load bearing joints in wooden joists, trusses,
or beams.

(79) Subfloor adhesive--is an adhesive used for the instal-
lation of subflooring material over floor joists.

(89) Vinyl compositions tile (VCT)-- A material made
from thermoplastic resins, fillers, and pigments.

(90) Vinyl compositions tile adhesive or VCT adhesive-
-An adhesive that is used for the installation of VCT material.

(91) [€49)] Waterproof resorcinol glue--A two-part resorci-
nol-resin-based adhesive designed for applications where the bond line
must be resistant to conditions of continuous immersion in fresh or salt
water.

(92) Wood flooring adhesive--an adhesive used to install a
wood floor surface, which may be in the form of parquet tiles, wood
planks, or strip-wood.

§115.471.

Exemptions.

(a) Except as specified in subsection (d) of this section, the
owner or operator of application processes located on a property with
actual combined emissions of volatile organic compounds (VOC) less
than 3.0 tons per calendar year, when uncontrolled, from all adhesives,
adhesive primers, and solvents used during related cleaning operations,
is exempt from the requirements of this division, except as specified in
§115.478(b)(2) of this title (relating to Monitoring and Recordkeeping
Requirements). When calculating the VOC emissions, adhesives and
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adhesive primers that are exempt under subsections (b) and (c) of this
section are excluded.

(b) Except as specified in subsection (d) of this section, the
following application processes are exempt from the VOC limits in
§115.473(a) of this title (relating to Control Requirements) and the ap-
plication system requirements in §115.473(b) of this title:

(1) adhesives or adhesive primers being tested or evaluated
in any research and development, quality assurance, or analytical lab-
oratory;

(2) adhesives or adhesive primers used in the assembly,
repair, or manufacture of aerospace components or undersea-based
weapon system components;

(3) adhesives or adhesive primers used in medical equip-
ment manufacturing operations;

(4) cyanoacrylate adhesive application processes;

(5) aerosol adhesive and aerosol adhesive primer applica-
tion processes;

(6) polyester-bonding putties used to assemble fiberglass
parts at fiberglass boat manufacturing properties and at other reinforced
plastic composite manufacturing properties; and

(7) processes using adhesives and adhesive primers that are
supplied to the manufacturer in containers with a net volume of 16
ounces or less or a net weight of 1.0 pound or less.

(c) Except as specified in subsection (d) of this section, the
owner or operator of any process or operation subject to another divi-
sion of this chapter that specifies VOC content limits for adhesives or
adhesive primers used during any of the application processes listed in
§115.473(a) of this title, is exempt from the requirements in this di-
vision. Adhesives and adhesive primers used for miscellaneous metal
and plastic parts surface coating processes in §115.453(a)(1)(C) - (F)
and (2) of this title (related to Control Requirements) meeting a spe-
cialty application process definition in §115.470 of this title (relating to
Applicability and Definitions) are not included in this exemption. Con-
tact adhesives are not included in this exemption. When an adhesive
or adhesive primer meets more than one adhesive application process
definition in §115.470 of this title, the least stringent applicable VOC
content limit applies.

(d) If the commission publishes notice in the Texas Register,
as provided either in §115.479(c) of this title (relating to Compliance
Schedules) for [either] the Dallas-Fort Worth area or §115.479(d) of
this title for the Houston-Galveston-Brazoria area, or both areas, to
require compliance with the contingency measure control require-
ments of §115.473(e) of this title for the Dallas-Fort Worth area and/or
§115.473(f) of this title for the Houston-Galveston-Brazoria area, then
the exemptions in subsections (a) - (c) of this section are no longer
available, and the following exemptions apply in the applicable area as
of the compliance date specified in §115.479(c) or (d) [€e}] of this title.

(1) The owner or operator of application processes who
demonstrates that the total volume of noncompliant products, includ-
ing all adhesives, adhesive primers, and solvents used during related
cleaning operations, located on the property is less than 55 gallons per
calendar year is exempt from the requirements of this division, except
as specified in §115.478(b)(2) of this title. The owner or operator may
not use this paragraph to exclude noncompliant adhesives used in ar-
chitectural applications; contact adhesives; special purpose contact ad-
hesives; adhesives used on porous substrates; rubber vulcanization ad-
hesives and top and trim adhesives.

(2) The requirements in §115.473(e) and (f) do not apply
to:

(A) adhesives or adhesive primers used in the assembly,
repair, or manufacture of acrospace components;

(B) adhesive tape;

(C) aerosol adhesives and primers dispensed from non-
refillable aerosol spray systems;

(D) regulated products sold in quantities of one fluid
ounce or less;

(E) adhesives used to glue flowers to parade floats;

(F) adhesives used to fabricate orthotics and prosthetics
under a medical doctor's prescription;

(G) shoe repair, luggage, and handbag adhesives;

(H) research and development programs and quality as-
surance labs;

(I) solvent welding operations used in the manufactur-
ing of medical devices; or

(J) adhesives used in tire repair.

$§115.473.  Control Requirements.

(a) The owner or operator shall limit volatile organic com-
pounds (VOC) emissions from all adhesives and adhesive primers used
during the specified application processes to the following VOC con-
tent limits in pounds of VOC per gallon of adhesive (Ib VOC/gal ad-
hesive) (minus water and exempt solvent compounds), as delivered to
the application system. These limits are based on the daily weighted
average of all adhesives or adhesive primers delivered to the applica-
tion system each day. If an adhesive or adhesive primer is used to bond
dissimilar substrates together, then the applicable substrate category
with the least stringent VOC content limit applies. The requirements
in this subsection are replaced with the requirements in subsection (e)
of this section in the Dallas-Fort Worth area upon the compliance date
specified in §115.479(c) of this title (relating to Compliance Sched-
ules) or with the requirements in subsection (f) of this section in the
Houston-Galveston-Brazoria area upon the compliance date specified
in §115.479(d) of this title.

Figure: 30 TAC §115.473(a) (No change.)

(1) The owner or operator shall meet the VOC content lim-
its in this subsection by using one of the following options.

(A) The owner or operator shall apply low-VOC adhe-
sives or adhesive primers.

(B) The owner or operator shall apply adhesives or ad-
hesive primers in combination with the operation of a vapor control
system.

(2) As an alternative to paragraph (1) of this subsection,
the owner or operator may operate a vapor control system capable of
achieving an overall control efficiency of 85% of the VOC emissions
from adhesives and adhesive primers. Control device and capture ef-
ficiency testing must be performed in accordance with the testing re-
quirements in §115.475(3) and (4) of this title (relating to Approved
Test Methods and Testing Requirements). If the owner or operator
complies with the overall control efficiency option under this para-
graph, then the owner or operator is exempt from the application system
requirements of subsection (b) of this section.

(3) An owner or operator applying adhesives or adhesive
primers in combination with a vapor control system to meet the VOC
content limits in paragraph (1) of this subsection, shall use the follow-
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ing equation to determine the minimum overall control efficiency nec-
essary to demonstrate equivalency. Control device and capture effi-
ciency testing must be performed in accordance with the testing re-
quirements in §115.475(3) and (4) of this title.

Figure: 30 TAC §115.473(a)(3) (No change.)

(b) The owner or operator of any application process subject
to this division shall not apply adhesives or adhesive primers unless
one of the following application systems is used:

(1) electrostatic spray;
(2) high-volume, low-pressure spray (HVLP);
(3) flow coat;

(4) roll coat or hand application, including non-spray ap-
plication methods similar to hand or mechanically powered caulking
gun, brush, or direct hand application;

(5) dip coat;
(6) airless spray;
(7) air-assisted airless spray; or

(8) other application system capable of achieving a transfer
efficiency equivalent to or better than that achieved by HVLP spray.
For the purpose of this requirement, the transfer efficiency of HVLP
spray is assumed to be 65%. The owner or operator shall demonstrate
that either the application system being used is equivalent to the transfer
efficiency of an HVLP spray or that the application system being used
has a transfer efficiency of at least 65%.

(c) The following work practices apply to the owner or opera-
tor of each application process subject to this division.

(1) For the storage, mixing, and handling of all adhesives,
adhesive primers, thinners, and adhesive-related waste materials, the
owner or operator shall:

(A) store all VOC-containing adhesives, adhesive
primers, and process-related waste materials in closed containers;

(B) ensure that mixing and storage containers used
for VOC-containing adhesives, adhesive primers, and process-related
waste materials are kept closed at all times;

(C) minimize spills of VOC-containing adhesives, ad-
hesive primers, and process-related waste materials; and

(D) convey VOC-containing adhesives, adhesive
primers, and process-related waste materials from one location to
another in closed containers or pipes.

(2) For the storage, mixing, and handling of all surface
preparation materials and cleaning materials, the owner or operator
shall:

(A) store all VOC-containing cleaning materials and
used shop towels in closed containers;

(B) ensure that storage containers used for VOC-con-
taining cleaning materials are kept closed at all times except when de-
positing or removing these materials;

(C) minimize spills of VOC-containing cleaning mate-
rials;

(D) convey VOC-containing cleaning materials from
one location to another in closed containers or pipes; and

(E) minimize VOC emissions from the cleaning of ap-
plication, storage, mixing, and conveying equipment by ensuring that

equipment cleaning is performed without atomizing the cleaning sol-
vent and all spent solvent is captured in closed containers.

(d) An application process that becomes subject to subsection
(a) of this section by exceeding the exemption limits in §115.471(a) of
this title (relating to Exemptions) is subject to the provisions in subsec-
tion (a) of this section even if throughput or emissions later fall below
exemption limits unless emissions are maintained at or below the con-
trolled emissions level achieved while complying with subsection (a)
of this section and one of the following conditions is met.

(1) The project that caused a throughput or emission rate
to fall below the exemption limits in §115.471(a) of this title must be
authorized by a permit, permit amendment, standard permit, or permit
by rule required by Chapters 106 or 116 of this title (relating to Permits
by Rule; and Control of Air Pollution by Permits for New Construction
or Modification, respectively). If a permit by rule is available for the
project, the owner or operator shall continue to comply with subsec-
tion (a) of this section for 30 days after the filing of documentation of
compliance with that permit by rule.

(2) Ifauthorization by permit, permit amendment, standard
permit, or permit by rule is not required for the project, the owner or op-
erator shall provide the executive director 30 days notice of the project
in writing.

(¢) In accordance with the compliance schedule for contin-
gency requirements in §115.479(c) of this title in the Dallas-Fort Worth
area, the owner or operator shall apply low-VOC adhesives or adhe-
sive primers to limit VOC emissions from all adhesives and adhesive
primers used during the specified application processes to the VOC
content limits listed in the tables in this subsection in grams of VOC
per liter of adhesive (minus water and exempt solvent compounds), as
delivered to the application system. If an adhesive or adhesive primer
is used to bond dissimilar substrates together, then the applicable sub-
strate category with the least stringent VOC content limit applies.
Figure: 30 TAC §115.473(e)

[Eigure: 30 TAC §115.473(e)]

(f) In accordance with the compliance schedule for contin-
gency requirements in §115.479(d) of this title in the Houston-Galve-
ston-Brazoria area, the owner or operator shall apply low-VOC
adhesives or adhesive primers to limit VOC emissions from all
adhesives and adhesive primers used during the specified applica-
tion processes to the VOC content limits listed in the tables in this
subsection in grams of VOC per liter of adhesive (minus water and
exempt solvent compounds), as delivered to the application system. If
an adhesive or adhesive primer is used to bond dissimilar substrates
together, then the applicable substrate category with the least stringent
VOC content limit applies.

Figure: 30 TAC §115.473(f)

[Eigure: 30 TAC §H5:473(H)]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 9, 2024.

TRD-202403028

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 239-2678
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 51. EXECUTIVE
SUBCHAPTER B. AUTHORITY TO
CONTRACT

31 TAC §51.61

The Texas Parks and Wildlife Department (TPWD) proposes an
amendment to 31 TAC §51.61, concerning Enhanced Contract
Monitoring. The proposed amendment would add a comprehen-
sive provision to the list of factors in subsection (b) that the de-
partment considers when making a determination to implement
enhanced contract monitoring measures.

Under Government Code, §2261.253(c), a state agency is re-
quired to establish by rule a procedure to identify each contract
that requires enhanced contract or performance monitoring. The
current rule lists multiple factors that TPWD will consider when
determining whether a contract requires enhanced monitoring.
The proposed amendment would add new paragraph (17) to pro-
vide for the consideration of any factors in addition to those enu-
merated in subsection (b) and is intended to provide the depart-
ment with additional flexibility to consider other important factors,
especially those recommended by the Comptroller of Public Ac-
counts Statewide Procurement Division.

The proposed amendment is a result of the department's re-
view of its regulations under the provisions of Government Code,
§2001.039, which requires each state agency to review each of
its regulations no less frequently than every four years and to
re-adopt, adopt with changes, or repeal each rule as a result of
the review.

Tammy Dunham, Director of Contracting, has determined that for
each of the first five years that the rule as proposed is in effect,
there will be no fiscal implications to state or local governments
as a result of administering or enforcing the rule.

Ms. Dunham also has determined that for each of the first five
years that the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the proposed
rule will be enhancement of the department's ability to ensure
that contracts and contractors are effectively monitored, which
will ensure that the public trust is preserved.

There will be no adverse economic effect on persons required to
comply with the rule, as the rule applies only to internal depart-
ment administrative processes.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses, micro-businesses, or rural
communities. As required by Government Code, §2006.002(g),
the Office of the Attorney General has prepared guidelines to as-
sist state agencies in determining a proposed rule's potential ad-
verse economic impact on small and microbusinesses and rural
communities. Those guidelines state that an agency need only
consider a proposed rule's direct adverse economic impacts to
determine if any further analysis is required. The department
considers "direct economic impact" to mean a requirement that

would directly impose recordkeeping or reporting requirements;
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification
of equipment or services.

The department has determined that proposed rule would result
in no direct economic effect on any small businesses, micro-busi-
nesses, or rural community, as the rule applies only to internal
department administrative processes and not to any business or
person. Therefore, neither the economic impact statement nor
the regulatory flexibility analysis described in Government Code,
Chapter 20086, is required.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government
program; not result in an increase or decrease in the number
of full-time equivalent employee needs; not result in a need
for additional General Revenue funding; not affect the amount
of an existing fee; not create, expand, or repeal an existing
regulation; not increase or decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.

Comments on the proposal may be submitted to Tammy Dunham
at (512) 389-4752, e-mail: tammy.dunham@tpwd.texas.gov.
Comments also may be submitted via the department's website
at  http://www.tpwd.texas.gov/business/feedback/public_com-
ment/.

The amendment is proposed under the authority of Government
Code, §2261.253(c), which requires state agencies to establish
by rule a procedure to identify each contract that requires en-
hanced contract or performance monitoring.

The proposed amendment affects Government Code,
§2261.253.
$51.61. Enhanced Contract Monitoring.

(a) (No change.)

(b) In determining if a contract requires enhanced contract
monitoring, the department will consider the following factors, to the
extent applicable:

(1) - (16) (No change.)

(17) Additional Factors. The department will consider ad-
ditional factors that it determines appropriate, in accordance with Gov-
ernment Code, §2261.253(¢).

(c) - (d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402989

James Murphy

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 389-4775

¢ L4 ¢
SUBCHAPTER G. NONPROFIT
ORGANIZATIONS

31 TAC §51.168

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §51.168, concerning Nonprofit Partnerships
to Promote Hunting and Fishing by Resident Veterans. The
proposed amendment would replace an inaccurate acronym
where necessary throughout the section. Under the provisions
of §51.161, concerning Definitions, the acronym for "Nonprofit
partner" in Subchapter G is "NP." However, in §51.168, the
acronym "NPP" is employed, which could cause confusion. The
proposed amendment would rectify the inaccuracy.

The proposed amendment is a result of the department's re-
view of its regulations under the provisions of Government Code,
§2001.039, which requires each state agency to review each of
its regulations no less frequently than every four years and to
re-adopt, adopt with changes, or repeal each rule as a result of
the review.

Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rule as proposed
is in effect, there will be no fiscal implications to state or local
governments as a result of administering or enforcing the rule.

Mr. Macdonald also has determined that for each of the first
five years that the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the proposed
rule will be accurate department regulations.

There will be no adverse economic effect on persons required to
comply with the rule, as the rule applies only to internal depart-
ment administrative processes.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses, micro-businesses, or rural
communities. As required by Government Code, §2006.002(g),
the Office of the Attorney General has prepared guidelines to as-
sist state agencies in determining a proposed rule's potential ad-
verse economic impact on small and microbusinesses and rural
communities. Those guidelines state that an agency need only
consider a proposed rule's direct adverse economic impacts to
determine if any further analysis is required. The department
considers "direct economic impact" to mean a requirement that
would directly impose recordkeeping or reporting requirements;
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification
of equipment or services.

The department has determined that proposed rule would result
in no direct economic effect on any small businesses, micro-busi-
nesses, or rural community, as the rule applies only to internal
department administrative processes and not to any business or

person. Therefore, neither the economic impact statement nor
the regulatory flexibility analysis described in Government Code,
Chapter 20086, is required.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government
program; not result in an increase or decrease in the number
of full-time equivalent employee needs; not result in a need
for additional General Revenue funding; not affect the amount
of an existing fee; not create, expand, or repeal an existing
regulation; not increase or decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.

Comments on the proposal may be submitted to Robert
Macdonald at (512) 389-4775, e-mail:  robert.macdon-
ald@tpwd.texas.gov. Comments also may be submitted via
the department's website at http://www.tpwd.texas.gov/busi-
ness/feedback/public_comment/.

The amendment is proposed under the authority of Parks and
Wildlife Code, §11.208, which allows the commission to estab-
lish by rule the criteria under which the department may select a
nonprofit partner and the guidelines under which a representa-
tive of or a veteran served by a nonprofit partner may engage in
hunting or fishing activities provided by the nonprofit partner.

The proposed amendment affects Parks and Wildlife Code,
Chapter 11.

§51.168.  Nonmprofit Partnerships to Promote Hunting and Fishing by
Resident Veterans.

(a) Thedepartment shall select one or more NP [nenprofit part-
ners (NPP)] to promote hunting and fishing by residents of this state
who are veterans of the United States Armed Forces. A prospective
(NP) [@NPP)] under this section must exist exclusively to serve vet-
erans of the United States Armed Forces. The selection process shall
be conducted according to the applicable provisions of this subchapter,
and shall occur at three-year intervals by means of a request for pro-
posals published by the department.

(b) The following guidelines shall govern hunting and fishing
activities under this section.

(1) An (NP) [(NPP)] must provide angling and hunting op-
portunities on private lands and/or public waters in Texas.

(2) (No change.)

(3) Hunting and fishing opportunity provided by an (NP)
[NPP)] under this section:

(A) (No change.)

(B) must be advertised by the (NP) [(INPP)] by provid-
ing public notice.
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(4) Hunting and fishing opportunity provided by an (NP)
[@NPP)] shall be at no cost to participants, not to include travel, lodging,
meals, and other expenses ancillary to hunting and fishing activities
unless those costs are provided by the (NP) [(NPP)] at the discretion of

the (NP) [(NPP)].

(5) Not less than 30 days before any hunting or fishing ac-
tivity may be provided or engaged in, an (NP) [(NPP)] shall complete
and provide to the department on a form provided or approved by the
department, the specific hunting and/or angling opportunities to be pro-
vided, to include the following, at a minimum:

(A) - (C) (No change.)

(D) the name and address of each representative of the
(NP) [NPP)] who will be participating in the activity.

(6) (No change.)

(7) The representative of an (NP) [(NPP)] who accompa-
nies a participant who engages in hunting activities shall immediately
tag any animal or bird killed by a participant for which a tag is required
under Parks and Wildlife Code, Chapter 42 with a tag issued by the
department to the (NP) [(NPP)] for the hunting opportunity.

(8) The representative of an (NP) [(NPP)] who accompa-
nies a participant who engages in fishing activities shall immediately
tag any fish caught by a participant for which a tag is required under
Parks and Wildlife Code, Chapter 46 with a tag issued by the depart-
ment to the (NP) [(NPP)] for the fishing opportunity.

(9) A wildlife resource document provided by the depart-
ment to the (NP) [(NPP}] and completed by the representative of an
(NP) [&NPP)] who accompanies a participant who engages in hunting
or fishing activities shall accompany any harvested wildlife resource
or portion thereof not accompanied by a tag until the wildlife resource
reaches:

(A) - (C) (No change.)

(10) An (NP) [(NPP)] shall maintain a daily harvest log of
hunting or fishing activity conducted.

(A) (No change.)

(B) The representative of an (NP) [(NPP)] who accom-
panies a participant who engages in hunting or fishing activities shall,
on the same day that a wildlife resource is killed or caught, legibly en-
ter the following information in the daily harvest log:

(i) the name of the (NP) [(NPP)] representative;
(ii) - (v)/ (No change.)
(C) (No change.)

(D) The daily harvest log shall be retained by an (NP)
[E@NRPP)] for a period of two years following the latest entry of hunting
or fishing activity required to be recorded in the log.

(11)  An (NP) [(NPP)] shall complete and submit an annual
report to the department on a form prescribed or approved by the de-
partment.

(c) A person acting as a representative of an (NP) [(NPP)] un-
der this section is not exempt from any licensing, stamp, documenta-
tion, or other rule of the department while engaging in hunting or fish-
ing activities under this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402990

James Murphy

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 389-4775
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SUBCHAPTER K. DISCLOSURE OF
CUSTOMER INFORMATION

31 TAC §51.301

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §51.301, concerning Duties of the Department.
The proposed amendment would eliminate subsection (a), which
is no longer necessary.

The Texas Parks and Wildlife Commission in 2021 repealed 31
TAC §51.301 (46 TexReg 7891) to conform department rules
with statutory changes enacted by the 87th Texas Legislature
(R.S.). Section §51.301(a) is unnecessary and should have
been removed in the 2021 rulemaking. The proposed amend-
ment rectifies that oversight.

The proposed amendment is a result of the department's re-
view of its regulations under the provisions of Government Code,
§2001.039, which requires each state agency to review each of
its regulations no less frequently than every four years and to
re-adopt, adopt with changes, or repeal each rule as a result of
the review.

Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rule as proposed
is in effect, there will be no fiscal implications to state or local
governments as a result of administering or enforcing the rule.

Mr. Macdonald also has determined that for each of the first
five years that the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the proposed
rule will be accurate department regulations.

There will be no adverse economic effect on persons required to
comply with the rule, as the rule applies only to internal depart-
ment administrative processes.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses, micro-businesses, or rural
communities. As required by Government Code, §2006.002(g),
the Office of the Attorney General has prepared guidelines to as-
sist state agencies in determining a proposed rule's potential ad-
verse economic impact on small and microbusinesses and rural
communities. Those guidelines state that an agency need only
consider a proposed rule's direct adverse economic impacts to
determine if any further analysis is required. The department
considers "direct economic impact" to mean a requirement that
would directly impose recordkeeping or reporting requirements;
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification
of equipment or services.

The department has determined that proposed rule would result
in no direct economic effect on any small businesses, micro-busi-
nesses, or rural community, as the rule applies only to internal
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department administrative processes and not to any business or
person. Therefore, neither the economic impact statement nor
the regulatory flexibility analysis described in Government Code,
Chapter 2006, is required.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government
program; not result in an increase or decrease in the number
of full-time equivalent employee needs; not result in a need
for additional General Revenue funding; not affect the amount
of an existing fee; not create, expand, or repeal an existing
regulation; not increase or decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.

Comments on the proposal may be submitted to Robert
Macdonald at (512) 389-4775, e-mail:  robert.macdon-
ald@tpwd.texas.gov. Comments also may be submitted via
the department's website at http://www.tpwd.texas.gov/busi-
ness/feedback/public_comment/.

The amendment is proposed under Parks and Wildlife Code,
§11.030, which requires the commission to adopt policies relat-
ing to the release and use of customer information by rule.

The proposed amendment affects Parks and Wildlife Code,
Chapter 11.

§51.301.

(a) [The executive director shall prepare and make available a
included in each of the applicable categories listed in §51.300 of this
title (relating to Definitions).]

[)] The department will collect only that customer informa-
tion and personal customer information required to carry out depart-
ment functions.

Duties of the Department.

(b) [€e)] The department will use customer information and
personal customer information only as required to carry out department
functions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402991

James Murphy

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 389-4775
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CHAPTER 65. WILDLIFE
SUBCHAPTER B. DISEASE DETECTION AND
RESPONSE

DIVISION 1. CHRONIC WASTING DISEASE
(CWD)

31 TAC §65.82

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §65.82, concerning Disease Detection and Re-
sponse. The proposed amendment would establish five new
Surveillance Zones (SZs) in response to the continued detection
of chronic wasting disease (CWD) in deer breeding facilities.

The proposed amendment would implement heightened surveil-
lance efforts in the affected areas as part of the agency's effort
to manage chronic wasting disease (CWD).

CWD is a fatal neurodegenerative disorder that affects some
cervid species, including white-tailed deer, mule deer, elk, red
deer, sika, and their hybrids (referred to collectively as suscepti-
ble species). It is classified as a TSE (transmissible spongiform
encephalopathy), a family of diseases that includes scrapie
(found in sheep), bovine spongiform encephalopathy (BSE,
found in cattle and commonly known as "Mad Cow Disease"),
and variant Creutzfeldt-Jakob Disease (vCJD) in humans.

Much remains unknown about CWD, although robust efforts to
increase knowledge are underway in many states and countries.
The peculiarities of its transmission (how it is passed from animal
to animal), infection rate (the frequency of occurrence through
time or other comparative standard), incubation period (the time
from exposure to clinical manifestation), and potential for trans-
mission to other species are still being investigated. Currently,
scientific evidence suggests that CWD has zoonotic potential;
however, no confirmed cases of CWD have been found in hu-
mans. Consequently, both the Centers for Disease Control and
Prevention and the World Health Organization strongly recom-
mend testing animals taken in areas where CWD exists, and if
positive, recommend not consuming the meat. What is known
is that CWD is invariably fatal to certain species of cervids (in-
cluding white-tailed and mule deer) and is transmitted both di-
rectly (through animal-to-animal contact) and indirectly (through
environmental contamination). If CWD is not contained and con-
trolled, the implications of the disease for Texas and its multi-bil-
lion-dollar ranching, hunting, wildlife management, and real es-
tate economies could be significant.

The department has engaged in several rulemakings over the
years to address the threat posed by CWD, including rules to
designate a system of zones in areas where CWD has been con-
firmed. The purpose of those CWD zones is to determine the ge-
ographic extent and prevalence of the disease while containing
it by limiting the unnatural movement of live CWD-susceptible
species as well as the movement of carcass parts.

The department's response to the emergence of CWD
in captive and free-ranging populations is guided
by the departments CWD Management Plan (Plan)
https://tpwd.texas.gov/huntwild/wild/diseases/cwd/plan.phtml.

Developed in 2012 in consultation with the Texas Animal Health
Commission (TAHC), other governmental entities and conser-
vation organizations, and various advisory groups consisting
of landowners, hunters, deer managers, veterinarians, and
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epidemiologists, the Plan sets forth the department's CWD
management strategies and informs regulatory responses to
the detection of the disease in captive and free-ranging cervid
populations in the State of Texas. The Plan is intended to
be dynamic; in fact, it must be so in order to accommodate
the growing understanding of the etiology, pathology, and
epidemiology of the disease and the potential management
pathways that emerge as it becomes better understood through
time. The Plan proceeds from the premise that disease
surveillance and active management of CWD once it is detected
are critical to containing it on the landscape.

When CWD is detected in a deer breeding facility, a SZ is cre-
ated, consisting of the area within a two-mile radius around the
deer breeding facility (the physical facility, not the boundaries of
the property where the facility is located), within which the de-
partment implements heightened sampling efforts in an effort to
quickly determine the prevalence and spread of CWD, if it exists,
surrounding the facility where it has been discovered.

On March 11, 2024, the department received confirmation of
CWD in a 10.5-year-old female deer in a deer breeding facil-
ity in Real County. On April 5, 2024, the department received
confirmation of CWD in two 2.6-year-old female deer in a deer
breeding facility in Edwards County (the department notes that
both deer had tested negative via ante-mortem test one year
earlier, which illustrates why ante-mortem testing, at this point in
time, cannot be used as a definitive test for individual animals).
On April 11, 2024, the department received confirmation of CWD
in a 2.6-year-old male deer in a deer breeding facility in Zavala
County. On June 7, 2024, the department received confirmation
of CWD in a 2.9-year-old female deer in a deer breeding facility in
Trinity County. On June 26, 2024, the department received con-
firmation of CWD in a 1.9-year-old female deer in a deer breed-
ing facility in Sutton County. In response to these detections, per
department policy, the proposed amendment would create new
SZs in Real, Edwards, Zavala, Trinity, and Sutton counties, to
consist of a two-mile radius around each positive facility.

NOTE: Regulation of CWD response and surveillance efforts
within deer breeding facilities is not the subject of this rulemak-
ing; the rules governing CWD response and surveillance within
deer breeding facilities are located in Division 2 of this subchap-
ter and are not affected or implicated by this rulemaking.

Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rule as proposed are
in effect, there will be no fiscal implications to state and local
governments as a result of enforcing or administering the rule
as proposed, as department personnel currently allocated to
the administration and enforcement of disease management
activities will administer and enforce the rules as part of their
current job duties.

Mr. Macdonald also has determined that for each of the first five
years the amendment as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the rule as
proposed will be a reduction of the probability of CWD being
spread from locations where it might exist and an increase in the
probability of detecting CWD if it does exist, thus ensuring the
public of continued enjoyment of the resource and also ensuring
the continued beneficial economic impacts of hunting in Texas.

There could be adverse economic impact to persons required
to comply with the rules as proposed. Persons who harvest
deer within a SZ where mandatory testing requirements are in
effect (which would be the case in all four proposed new SZs)

are required to preserve and present the heads of harvested
animals to the department for CWD testing (testing costs are
borne by the department). Therefore, persons who harvest a
deer within a SZ would incur the cost of transporting the head
to a department-designated check station, unless a tissue sam-
ple is removed at the site of harvest by a TAHC-certified CWD
sample collector (training and certification are free) or the de-
partment has approved an alternative arrangement in writing.
The department estimates the cost of compliance to be less than
$50, which represents the maximum fuel cost to travel 100 miles
round-trip averaging 20 miles per gallon fuel efficiency at the cur-
rent per-gallon gasoline average cost in Texas of $3.10.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and
a regulatory flexibility analysis for a rule that may have an ad-
verse economic effect on small businesses, micro-businesses,
and rural communities. As required by Government Code,
§2006.002(g), in April 2008, the Office of the Attorney General
issued guidelines to assist state agencies in determining a
proposed rule's potential adverse economic impact on small
businesses. Those guidelines state that an agency need only
consider a proposed rule's "direct adverse economic impacts"
to small businesses and micro-businesses to determine if any
further analysis is required. For that purpose, the department
considers "direct economic impact" to mean a requirement that
would directly impose recordkeeping or reporting requirements;
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification
of equipment or services.

The department has determined that because the proposed rule
does not directly or indirectly regulate any small business, mi-
crobusiness or rural community, neither the economic impact
statement nor the regulatory flexibility analysis required under
Government Code, Chapter 2006, is not required.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
result in direct impacts to local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules. Any impacts resulting
from the discovery of CWD in or near private real property would
be the result of the discovery of CWD and not the proposed rule.

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will neither create nor eliminate a government pro-
gram; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of
any fee; create a new regulation;

will not limit or repeal an existing regulation, but will expand an
existing regulation (by adding new SZs); not increase the num-
ber of individuals subject to regulation; and not positively or ad-
versely affect the state's economy.

Comments on the proposed rule may be submitted to Dr.
Hunter Reed, Texas Parks and Wildlife Department, 4200 Smith
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School Road, Austin, Texas, 78744; (830) 890-1230 (e-mail:
jhunter.reed@tpwd.texas.gov); or via the department's website
at www.tpwd.texas.gov.

The amendment is proposed under the authority of Parks and
Wildlife Code, §42.0177, 42.0177, which authorizes the com-
mission to modify or eliminate the tagging, carcass, final destina-
tion, or final processing requirements or provisions of §§42.001,
42.018, 42.0185, 42.019, or 42.020, or other similar require-
ments or provisions in Chapter 42; Chapter 43, Subchapter L,
which authorizes the commission to make regulations governing
the possession, transfer, purchase, sale, of breeder deer held
under the authority of the subchapter; and §61.021, which pro-
vides that no person may possess a game animal at any time
or in any place except as permitted under a proclamation of the

29.80811297580;

-99.63579243040,

29.80816901510;

commission.

The proposed amendment affects Parks and Wildlife Code,
Chapter 42, Chapter 43, Subchapter L, Chapter 61.

$§65.82.  Surveillance Zones; Restrictions.

The areas described in paragraph (1) of this section are SZs and the
provisions of this subchapter applicable within the described areas.

(1) Surveillance Zones.
(A) - (W) (No change.)
(X) Surveillance Zone 27.

Surveillance Zone 27

is that portion of Real County lying within the area described

by the following latitude/longitude pairs:

-99.63358622690,

29.74740424300; -99.63384664940, 29.74740588320;
-99.63630602460, 29.74742972970; -99.63822561720,
29.74749661820; -99.64039583640, 29.74768937750;
-99.64254697450, 29.74800554780; -99.64466982810,
29.74844377660; -99.64675531410, 29.74900218880;
-99.64879450940, 29.74967839550; -99.65077868790,
29.75046950360; -99.65269935880, 29.75137212810;

-99.65454830190,

29.75238240720;

-99.65631760350,

29.75349601800;

-99.65799968990,

29.75470819550;

-99.65958735980,

29.75601375260;

-99.66107381480,

-99.63333624990, 29.80816193950; -99.63115486740,
29.80809333070; -99.62898330790, 29.80790041000;
-99.62683087880, 29.80758400430; -99.62470680510,
29.80714546970; -99.62262018990, 29.80658668590;
-99.62057997540, 29.80591004760; -99.61859490440,
29.80511845490; -99.61667348280, 29.80421530040;
-99.61482394310, 29.80320445470; -99.61305420890,
29.80209024970; -99.61137186130, 29.80087746030;
-99.60978410580, 29.79957128340; -99.60829774200,
29.79817731620; -99.60691913410, 29.79670153150;
-99.60565418370, 29.79515025270; -99.60450830490,
29.79353012600; -99.60348640070, 29.79184809250;
-99.60259284230, 29.79011135800; -99.60183145040,
29.78832736240; -99.60120547900, 29.78650374740;
-99.60071760170, 29.78464832410; -99.60036989990,
29.78276903940; -99.60016385460, 29.78087394180;
-99.60010033990, 29.77897114720; -99.60010413750,
29.77862487110; -99.60012056250, 29.77770164640;,
-99.60013070060, 29.77631311540; -99.60020951860,
29.77449091000; -99.60043123760, 29.77259716500;
-99.60079444130, 29.77072012560; -99.60129756640,
29.76886782830; -99.60193845100, 29.76704820330;
-99.60271434360, 29.76526904030; -99.60362191550,
29.76353795550; -99.60465727490, 29.76186235890;
-99.60581598360, 29.76024942230; -99.60709307600,
29.75870604930; -99.60848308080, 29.75723884530;
-99.60998004430, 29.75585408930; -99.61157755570,
29.75455770730; -99.61326877490, 29.75335524680;
-99.61504646140, 29.75225185330; -99.61690300570,
29.75125224800; -99.61883046170, 29.75036070820;

-99.62082058030,

29.74958104830;

-99.62286484520,

29.74891660410;

-99.62495450890,

29.74837021860;

-99.62708063010,

29.74794422920;

-99.62923411210,

29.74764045850;

-99.63140574140,

29.74746020600; and

-99.63358622690, 29.74740424300.

(Y) Surveillance Zone 28.

Surveillance Zone 28

is that portion of Edwards County lying within the area described

29.75740710260; -99.66245268930, 29.75888228260; by the following latitude/longitude pairs: -100.24143575900,
-99.66371807700, 29.76043297940; -99.66486455660, 30.02348759070;, -100.23781875700, 30.02348063380;
29.76205255620; -99.66588721470, 29.76373408120;, -100.23577840300, 30.02342242490;, -100.23360080700,
-99.66678166770, 29.76547035690; -99.66754407970, 30.02323984810; -100.23144160800, 30.02293369070;
29.76725395110; -99.66817117940, 29.76907722870, -100.22931006000, 30.02250526490;, -100.22721529900,
-99.66866027470, 29.77093238430; -99.66900926350, 30.02195640690; -100.22516630100, 30.02128946910;
29.77281147530; -99.66921664330, 29.77470645650;, -100.22317184700, 30.02050730990;, -100.22124048300,
-99.66928151800, 29.77660921390; -99.66927855890, 30.01961328150; -100.21938048500, 30.01861121520;
29.77747272590; -99.66927764360, 29.77761817260;, -100.21759982100, 30.01750540560; -100.21590611800,
-99.66926996550, 29.77845652150; -99.66926258990, 30.01630059130; -100.21430663200, 30.01500193530;
29.77887855860; -99.66924042410, 29.77973782920;, -100.21280821100, 30.01361500240;, -100.21141727300,
-99.66917079570, 29.78107273250; -99.66895040620, 30.01214573530; -100.21013977000, 30.01060042950;
29.78296660170; -99.66858848220, 29.78484384230; -100.20898117300, 30.00898570570; -100.20794643700,
-99.66808656550, 29.78669641440; -99.66744679790, 30.00730848180; -100.20703998900, 30.00557594300;
29.78851638320; -99.66667191200, 29.79029595330; -100.20626570500, 30.00379551120; -100.20562689500,
-99.66576521960, 29.79202750180; -99.66473059780, 30.00197481290; -100.20512628600, 30.00012164690;
29.79370361100; -99.66357247240, 29.79531710050; -100.20476601500, 29.99824395020; -100.20454761700,
-99.66229579900, 29.79686105770; -99.66090604180, 29.99634976470; -100.20447201800, 29.99444720240;
29.79832886750; -99.65940915040, 29.79971424070; -100.20453953400, 29.99254441050;, -100.20461978700,
-99.65781153410, 29.80101124140, -99.65612003490, 29.99166022680; -100.20479826200, 29.99001389450;
29.80221431160; -99.65434189770, 29.80331829610; -100.20492833800, 29.98900320480; -100.20528057000,
-99.65248473950, 29.80431846380; -99.65055651660, 29.98712436310; -100.20577319100, 29.98526959720;
29.80521052850; -99.64856549090, 29.80599066700; -100.20640408500, 29.98344684780; -100.20717054200,
-99.64652019380, 29.80665553590; -99.64442938980, 29.98166391820; -100.20806927500, 29.97992844060;,
29.80720228570; -99.64230203930, 29.80762857290; -100.20909642900, 29.97824784390; -100.21024760100,
-99.64014725950, 29.80793257060; -99.63797428540, 29.97662932150; -100.21151785700, 29.97507980080;,
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-100.21290175600, 29.97360591340; -100.21439337000, 28.84335032100;, -99.72295926260, 28.84508553450;
29.97221396730; -100.21598631100, 29.97090991900; -99.72371550010, 28.84686810780; -99.72433772640,
-100.21767375800, 29.96969934900; -100.21944848600, 28.84869041010; -99.72482327020, 28.85054464020,
29.96858743750; -100.22130290000, 29.96757894230; -99.72517004490, 28.85242285970; -99.72537655770,
-100.22322906200, 29.96667817840; -100.22521872800, 28.85431702700;, -99.72544191610, 28.85621903160;
29.96588900010; -100.22726338300, 29.96521478370; -99.72543869810, 28.85655912860; -99.72543352620,
-100.22935427900, 29.96465841400;, -100.23148247000, 28.85688024760; -99.72542913840, 28.85720137580;
29.96422227130; -100.23363884900, 29.96390822160; -99.72535534130, 28.85882548070; -99.72525540900,
-100.23581419000, 29.96371760840;, -100.23770772400, 28.85985043490; -99.72523936150, 28.85998669040;
29.96365289980; -100.24133424100, 29.96361851440; -99.72512208270, 28.86085498370; -99.72476466730,
-100.24162570300, 29.96361685350; -100.24381100900, 28.86273167270; -99.72426857030, 28.86458376540;
29.96367496580; -100.24598727800, 29.96385736540; -99.72363590890, 28.86640332930; -99.72286938540,
-100.24814519900, 29.96416327200; -100.25027554000, 28.86818257050; -99.72222581770, 28.86945405140;
29.96459137680; -100.25236918500, 29.96513984830; -99.72190409340, 28.87005081490; -99.72165054830,
-100.25441717700, 29.96580633980; -100.25641075200, 28.87051063050; -99.72062667710, 28.87218656460;
29.96658799990; -100.25834137900, 29.96748148410; -99.71948043510, 28.87379995780; -99.71821672730,
-100.26020079500, 29.96848296950; -100.26198104200, 28.87534389780; -99.71684096230, 28.87681176950;
29.96958817110; -100.26367449900, 29.97079235960; -99.71535902990, 28.87819728370; -99.71377727530,
-100.26527391700, 29.97209038230; -100.26677244700, 28.87949450330; -99.71210247250, 28.88069786980;
29.97347668460; -100.26816367100, 29.97494533390; -99.71034179500, 28.88180222640; -99.70850278480,
-100.26944163100, 29.97649004490; -100.27060085200, 28.88280284040; -99.70659332070, 28.88369542350;
29.97810420640; -100.27163636500, 29.97978090980; -99.70462158380, 28.88447615050; -99.70259602300,
-100.27254373200, 29.98151297830; -100.27331906100, 28.88514167530; -99.70052531830, 28.88568914550;
29.98329299770; -100.27395902800, 29.98511334830; -99.69841834360, 28.88611621460; -99.69628412890,
-100.27446088300, 29.98696623710; -100.27482247000, 28.88642105210; -99.69413182090, 28.88660235150;
29.98884373140; -100.27504223400, 29.99073779280; -99.69197064430, 28.88665933580; -99.68980986190,
-100.27511922400, 29.99264031130; -100.27505310200, 28.88659176060; -99.68971724040, 28.88658607300;
29.99454314030; -100.27496162900, 29.99553538140;, -99.68779617360, 28.88646570420; -99.68779617360,
-100.27477259300, 29.99722316270; -100.27465510400, 28.88646570420; -99.68664422150, 28.88639351180;
29.99812591280; -100.27430418600, 30.00000495070;, -99.68605810440, 28.88635677600; -99.68605810440,
-100.27381280900, 30.00185998760; -100.27318307100, 28.88635677600; -99.68379316800, 28.88621479160;
30.00368307830; -100.27241766100, 30.00546641400; -99.68173468150, 28.88602853720; -99.67960245650,
-100.27151985000, 30.00720235560; -100.27049347700, 28.88571314420; -99.67749825210, 28.88527565650;
30.00888346680; -100.26934293200, 30.01050254570; -99.67543108620, 28.88471794910; -99.67340981760,
-100.26807313900, 30.01205265570; -100.26668953200, 28.88404241230; -99.67144310790, 28.88325194150;
30.01352715560; -100.26519803400, 30.01491972750; -99.66953938420, 28.88234992450; -99.66770680320,
-100.26360503200, 30.01622440460, -100.26191734800, 28.88134022700; -99.66595321580, 28.88022717630;
30.01743559620;, -100.26014220900, 30.01854811220; -99.66428613390, 28.87901554210; -99.66271269760,
-100.25828722000, 30.01955718500; -100.25636032900, 28.87771051660; -99.66123964520, 28.87631769200;
30.02045849020;, -100.25436979100, 30.02124816520; -99.65987328390, 28.87484303650; -99.65861946300,
-100.25232413500, 30.02192282560; -100.25023212800, 28.87329286840; -99.65748354880, 28.87167382960;
30.02247957990; -100.24810273400, 30.02291604200; -99.65647040180, 28.86999285620; -99.65558435590,
-100.24594508100, 30.02323034110; -100.24376841500, 28.86825714980; -99.65482919960, 28.86647414580;
30.02342113010;  -100.24158206600,  30.02348759130;  and -99.65420816050, 28.86465148180; -99.65372389090,

-100.24143575900, 30.02348759070.

(Z) Surveillance Zone 29.

Surveillance Zone 29

is that portion of Zavala County lying within the area described

by the following

latitude/longitude pairs:

-99.68691279230,

28.82582867400;

-99.68907222500,

28.82589629680;

28.86279696470;

-99.65337845730,

28.86091853770;

-99.65317333080,

28.85902424570;,

-99.65310938190,

28.85712220090;

-99.65318687590,

28.85522054860;

-99.65340547300,

28.85332743150;

-99.65376422880,

28.85145095560;

-99.65417222990,

28.84989534010;

-99.65485195240 28.84759377430; -99.65494131770
-99.69122201900, 28.82608811120; -99.69335297670, ’ > 2
28.84729758900; -99.65557513810, 28.84547839050;
28.82640329670; -99.69528037820, 28.82679906960;
-99.65634271210, 28.84369958230; -99.65724074650,
-99.69691072370, 28.82717952280; -99.69708632770,
28.84196877910; -99.65826539060, 28.84029338950;
28.82722095580; -99.69820768350, 28.82750727510;
-99.65941225200, 28.83868058470; -99.66067641600,
-99.69827582530, 28.82752582970; -99.69834598970,
28.83713726730; -99.66205246680, 28.83567004260;
28.82753711480; -99.69894341040, 28.82763821740;
-99.66353451030, 28.83428518960; -99.66511619960,
-99.70104646620, 28.82807533230; -99.70311257680,
28.83298863470; -99.66679076240, 28.83178592600;
28.82863260100; -99.70513290160, 28.82930763950;
-99.66855102960, 28.83068221000; -99.67038946610,
-99.70709879560, 28.83009755960; -99.70900184580,
- 2 28.82968220940; -99.67229820320, 28.82879020280;
28.83099898180; -99.71083390770, 28.83200804910;
-99.67426907200, 28.82801000680; -99.67629363830,
-99.71258713970, 28.83312044410;, -99.71425403680,
: ’ 28.82734495950; -99.67836323910, 28.82679790610;
28.83433140700; -99.71582746270, 28.83563575590;
-99.68046901880, 28.82637118710; -99.68260196760,
-99.71730068030, 28.83702790930; -99.71866738030,
28.82606662820; -99.68475295970,  28.82588553230; and
28.83850190960; -99.71992170880, 28.84005144870; 99 68691279230, 2882582867400
-99.72105829180, 28.84166989480; -99.72207225860, >
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(AA) Surveillance Zone 30. Surveillance Zone 30 -95.38384044870, 30.96842104560; -95.38377650230,
is that portion of Trinity County lying within the area described 30.96830761660; -95.38326802920, 30.96736302470;
by the following latitude/longitude pairs: -95.41825903620, -95.38244098290, 30.96559763780; -95.38174972510,
30.91987565240; -95.42046121760, 30.92001665360; 30.96378941490; -95.38119720890, 30.96194610120;
-95.42264799820, 30.92028148930; -95.42481002210, -95.38078579260, 30.96007559190; -95.38051723010,
30.92066902660; -95.42693803910, 30.92117760720; 30.95818589820; -95.38039266300, 30.95628511280;
-95.42799685780, 30.92147976490; -95.42931635910, -95.38041261590, 30.95438137570; -95.38057699500,
30.92187727490; -95.43034245440, 30.92220255500; 30.95248283890; -95.38075944830, 30.95126417830;
-95.43237534520, 30.92294616530; -95.43434750510, -95.38077466290, 30.95117708750; -95.38078152510,
30.92380277750; -95.43625049430, 30.92476872650; 30.95108921390; -95.38089911850, 30.94992992920,
-95.43807616800, 30.92583987920; -95.43981671160, -95.38120719660, 30.94804472080; -95.38165765700,
30.92701165210; -95.44146467380, 30.92827903110; 30.94618091330; -95.38192847900, 30.94528198140;
-95.44301299890, 30.92963659280; -95.44445505660, -95.38219713100, 30.94444536480; -95.38251720930,
30.93107852770; -95.44578467030, 30.93259866460; 30.94350986920; -95.38307458990, 30.94210307800;
-95.44699614430, 30.93419049790; -95.44808428720, -95.38356642230, 30.94095820250; -95.38373783970,
30.93584721430; -95.44904443520, 30.93756172270; 30.94056779840; -95.38460140130, 30.93881552770;
-95.44987247120, 30.93932668420; -95.45056484330, -95.38510090270, 30.93792733960; -95.38553325800,
30.94113454360; -95.45111857980, 30.94297756160; 30.93719063890; -95.38602838440, 30.93637898210;
-95.45153130180, 30.94484784770; -95.45168984950, -95.38714981300, 30.93473883870; -95.38839324390,
30.94583046340; -95.45170153190, 30.94591317890; 30.93316541860; -95.38873164430, 30.93277291650;
-95.45172156340, 30.94599469660; -95.45204820280, -95.38993859090, 30.93139727740; -95.39096026730,
30.94752464490; -95.45231815290, 30.94941419030; 30.93028980720; -95.39243118200, 30.92886970750;
-95.45244414500, 30.95131490660; -95.45242563090, -95.39400664490, 30.92753556120; -95.39567990970,
30.95321865500; -95.45226268130, 30.95511728330; 30.92629307760; -95.39744381240, 30.92514757340;
-95.45195598540, 30.95700266070; -95.45150684820, -95.39929080230, 30.92410395050; -95.40121297360,
30.95886671290; -95.45091718520, 30.96070145600; 30.92316667430; -95.40320209980, 30.92233975530;
-95.45074663350, 30.96115844470; -95.45070131910, -95.40524966840, 30.92162673160; -95.40734691780,
30.96127651180; -95.45014419810, 30.96261709860; 30.92103065380; -95.40948487410, 30.92055407230;
-95.44976470130, 30.96342785740; -95.44972935510, -95.41165438970, 30.92019902600; -95.41384618260,
30.96350021710; -95.44970201260, 30.96357510720; 30.91996703410; -95.41605087550,  30.91985908890; and
-95.44899338020, 30.96532023480; -95.44813076220, -95.41825903620, 30.91987565240.
30.96707293470; -95.44713692960, 30.96877325800; (BB) Surveillance Zone 31. Surveillance Zone 31
-95.44643645170, 30.96982702420; -95.44629526740, is that portion of Sulgt(\)/n County lyin v.vithiri1 :/he area described
30.97002949370; -95.44615803280, 30.97023396980; P . . ¥ ymg wit
- by the following latitude/longitude pairs:  -100.30709999600,
-95.44545086040, 30.97124012350; -95.44420787480,
30.45531644700; -100.30929655300, 30.45537343720;
30.97281409130; -95.44284803920, 30.97431462580;
- -100.31148411100, 30.45555472780; -100.31365331200,
-95.44264024460, 30.97452699470; -95.44245258470,
30.45585954330; -100.31579487400, 30.45628657970;
30.97471693710; -95.44118950960, 30.97592523840;
-100.31789963500, 30.45683400980; -100.31995859000,
-95.43961390750, 30.97725995860; -95.43794032090,
- 30.45749949170; -100.32196292700, 30.45828017800;
30.97850300970; -95.43617591750, 30.97964906540;
-100.32390407000, 30.45917272850; -100.32577371100,
-95.43432825530, 30.98069321440; -95.43240524960,
30.46017332420; -100.32756384700, 30.46127768380;
30.98163098210; -95.43058471020, 30.98239317780;
-100.32926681700, 30.46248108180; -100.33087532900,
-95.43034208550, 30.98248711670; -95.43017251450,
30.46377836860; -100.33238249700, 30.46516399290;
30.98255228830; -95.42812382350, 30.98326570610;
-100.33378186400, 30.46663202480; -100.33437532300,
-95.42602533470, 30.98386212040; -95.42388604110,
30.46734486030; -100.33453905200, 30.46750807180;
30.98433897500; -95.42171511110, 30.98469422610;
- -100.33488142900, 30.46785462040; -100.33594775500,
-95.42067176220, 30.98482031430; -95.42025288460,
30.46899057560; -100.33723339600, 30.47053471100;
30.98486520430; -95.41910297020, 30.98497123750; -
-100.33839973500, 30.47214836470; -100.33944177300,
-95.41689677470, 30.98507923460; -95.41646984180,
30.47382463000; -100.34035504400, 30.47555633210;
30.98508574490; -95.41622407820, 30.98508815300; -
- -100.34113563100, 30.47733605840; -100.34178018600,
-95.41597843730, 30.98509526360; -95.41565537550, - 2
30.47915619030; -100.34228594000, 30.48100893580;
30.98510328120; -95.41344570410, 30.98508667300; -
-100.34265072100, 30.48288636280; -100.34287295800,
-95.41124202970, 30.98494555210; -95.40905379730, - 2
30.48478043310; -100.34295169300, 30.48668303680;
30.98468052340; -95.40689038540, 30.98429272280; -
-100.34295216400, 30.48681482550; -100.34288704900,
-95.40476106630, 30.98378381230; -95.40267496520,
30.48871781560; -100.34277468300, 30.48989300360;
30.98315597310; -95.40064102200, 30.98241189600;
-100.34275229700, 30.49008076470; -100.34265596900,
-95.39866795240, 30.98155476990; -95.39815043740,
30.49080080390; -100.34230458000, 30.49268015210;
30.98130622990; -95.39751076160, 30.98099264800; -
- -100.34181199300, 30.49453557230; -100.34118031100,
-95.39612454410, 30.98027467920; -95.39429829930,
30.49635911780; -100.34041223000, 30.49814297770;
30.97920293460; -95.39255736250, 30.97803054940; -
- -100.33951103400, 30.49987951090; -100.33902135800,
-95.39090919050, 30.97676254770; -95.38936084220, - 2
30.50071192280; -100.33885428600, 30.50098499780;
30.97540436270; -95.38791894750, 30.97396181430; -
- -100.33831350100, 30.50183435270; -100.33750815900,
-95.38658967980, 30.97244108320; -95.38537872860, - 2
30.97084868500: 205.38429127610 30.96919144200. 30.50298798940; -100.33737830400, 30.50316462340;
: > - 2 - . -100.33725313200, 30.50334377430; -100.33649928000,
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30.50437335860; -100.33522402700, 30.50592423780;
-100.33383432000, 30.50739956170; -100.33233610900,
30.50879300920; -100.33073580800, 30.51009860950;
-100.32904027100, 30.51131076820; -100.32725675900,
30.51242429090; -100.32539291300, 30.51343440580;,
-100.32345671800, 30.51433678420; -100.32145647000,
30.51512755870; -100.31940073900, 30.51580334030;
-100.31729833500, 30.51636123280; -100.31515826700,
30.51679884510; -100.31298970800, 30.51711430170;
-100.31080195200, 30.51730625030; -100.30860437600,
30.51737386840; -100.30640639700, 30.51731686620;
-100.30421743800, 30.51713548790; -100.30204688000,
30.51683051090; -100.29990402500, 30.51640324250;
-100.29779805800, 30.51585551380; -100.29573800300,
30.51518967230; -100.29373268900, 30.51440857180;
-100.29179070800, 30.51351555980; -100.29025187700,
30.51270272510; -100.28976799600, 30.51243144270;
-100.28943452900, 30.51224448600; -100.28924634700,
30.51213988080; -100.28904778000, 30.51203284760;
-100.28864343700, 30.51181648750; -100.28864343700,
30.51181648750; -100.28819794100, 30.51157810390;
-100.28779159200, 30.51136079360; -100.28749632500,
30.51120331780; -100.28749632500, 30.51120331780;
-100.28746031400, 30.51118411210; -100.28648769700,
30.51064519690; -100.28469711100, 30.50954025830;
-100.28299386500, 30.50833626260; -100.28138525300,
30.50703836940; -100.27987816500, 30.50565213990;
-100.27847905300, 30.50418351410; -100.27719390800,
30.50263878440; -100.27602822900, 30.50102456910;
-100.27498700400, 30.49934778400; -100.27407468800,
30.49761561230; -100.27329518200, 30.49583547440;
-100.27265181700, 30.49401499540; -100.27214734100,
30.49216197320; -100.27178390600, 30.49028434420;
-100.27156306100, 30.48839014990; -100.27148574300,
30.48648750250; -100.27155227500, 30.48458454950;
-100.27176236300, 30.48268943940; -100.27211509900,
30.48081028680; -100.27260896400, 30.47895513720;
-100.27309872000, 30.47750855770; -100.27320853700,
30.47721279440; -100.27335165300, 30.47683616960;
-100.27412081100, 30.47505271550; -100.27502295800,
30.47331664640; -100.27605422600, 30.47163539380;
-100.27721019400, 30.47001615390; -100.27848590800,
30.46846585730; -100.27987590200, 30.46699113890;
-100.28087571900, 30.46604167090;, -100.28089699200,
30.46602234420; -100.28143846200, 30.46552317010;
-100.28210527200, 30.46492576840; -100.28226336300,
30.46478903300; -100.28330722900, 30.46389214950;
-100.28474932100, 30.46272388560; -100.28591052700,
30.46187673440; -100.28607154500, 30.46176455230;
-100.28660557500, 30.46140013550;, -100.28838860900,
30.46028718370; -100.29025181100, 30.45927761180;
-100.29218720700, 30.45837573970; -100.29418651200,
30.45758542600; -100.29456534200, 30.45745080510;
-100.29463441500, 30.45742668400;, -100.29631024500,
30.45688593040; -100.29841146700, 30.45632838520;
-100.30055026000, 30.45589105500;, -100.30271747500,
30.45557581080;  -100.30490383800, 30.45538400120;  and

-100.30709999600, 30.45531644700.

(CC) [€9)] Existing SZs may be modified and addi-
tional SZs may be designated as necessary by the executive director as
provided in §65.84 of this title (relating to Powers and Duties of the
Executive Director).

(2) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 8, 2024.

TRD-202402992

Todd S. George

Assistant General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 389-4775

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 5. TEXAS VETERANS LAND
BOARD

CHAPTER 178. TEXAS STATE VETERANS
CEMETERIES

40 TAC §178.5

The Texas Veterans Land Board (VLB) proposes amendments
to Texas Administrative Code, Title 40, Part 5, Chapter 178,
§178.5, concerning Burial Eligibility Criteria.

The proposed amendments to §178.5 respond to changes in re-
quirements for those eligible for burial in Texas State Veterans
Cemeteries (TSVCs). On June 12, 2023, the Governor signed
the Bishop Evans Act (House Bill 90) to provide death benefits
to Texas military forces members killed on active state duty and
their families. In response, at its October 19, 2023, meeting, the
VLB unanimously resolved to allow Texas military forces mem-
bers killed on active state duty or on training and other duty to
be interred in TSVCs.

At its June 25, 2024, meeting and pursuant to the Texas Nat-
ural Resources Code, §164.005(f), the Texas State Veterans
Cemetery Committee (Committee) established guidelines for de-
termining eligibility for burial in the TSVCs. These guidelines
direct the VLB to determine burial eligibility and engage in re-
lated rulemaking. These guidelines allow the Board to extend
such eligibility to individuals not provided for in laws and regu-
lations associated with the Department of Veterans' Affairs Na-
tional Cemetery Administration (NCA) to the extent permitted by
law, or if such eligibility does not jeopardize future (NCA)-related
funding.

In line with the Committee's guidelines, the VLB proposes
amendments to §178.5 extending eligibility for interment in
TSVCs to these Texas military forces members killed on active
state duty or on training and other duty.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: Mr.
Darren Fitz Gerald, Assistant Executive Secretary for the VLB,
has determined that for the first five-year period the proposed
amendments are in effect, there will be no fiscal implications
for the state or local governments as a result of the proposed
amendments.

PUBLIC BENEFITS AND PROBABLE ECONOMIC COSTS: Mr.
Fitz Gerald has determined that for each year of the first five
years the proposed amendments are in effect, there will be no
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economic effect on businesses or individuals. The economic ef-
fect of will be limited to the VLB, as it will pay the costs associated
with these interments. The public benefit will be the increase in
benefits available to individuals performing duties in support of
the state.

LOCAL EMPLOYMENT IMPACT STATEMENT: Mr. Fitz Gerald
has determined that the proposed amendments will not affect
a local economy, so the VLB is not required to prepare a local
employment impact statement under Texas Government Code,
§2001.022.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The VLB has de-
termined there will be no adverse economic effect on small
businesses, micro-businesses, or rural communities as a result
of the proposed amendments, therefore preparation of an
economic impact statement and a regulatory flexibility analysis,
as detailed under Texas Government Code, §2006.002, is not
required.

GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to
Texas Government Code, §2001.0221, Mr. Fitz Gerald provides
the following Government Growth Impact Statement for the pro-
posed amendments. For each year of the first five years the
proposed amendments will be in effect, the VLB has determined
the following:

(1) the proposed amendments will not create or eliminate a gov-
ernment program;

(2) implementation of the proposed amendments will not require
the creation or elimination of existing employee positions;

(3) implementation of the proposed amendments will not require
an increase or decrease in future legislative appropriations to the
VLB;

(4) the proposed amendments will not require an increase or
decrease in fees paid to the VLB;

(5) the proposed amendments do not create a new regulation;

(6) the proposed amendments will not expand, limit, or repeal an
existing regulation;

(7) the proposed amendments will not increase or decrease the
number of individuals subject to the rules; and

(8) the proposed amendments will not affect this state's econ-
omy.

Written comments on the proposed amendments may be submit-
ted by mail to Mr. Walter Talley, Texas Register Liaison, Texas
General Land Office, P.O. Box 12873, Austin, Texas 78711, or by
email to walter.talley@glo.texas.gov. Written comments must be
received no later than 5:00 p.m., thirty (30) days from the date of
publication of the proposed amendments in the Texas Register.

The amendments are proposed pursuant to Section 164.004 of
the Texas Natural Resources Code, which allows the VLB to
adopt rules concerning the construction, acquisition, ownership,
operation, maintenance, enlargement, improvement, furnishing,
and equipping TSVCs.

The code affected by the proposed amendments is Texas Natu-
ral Resources Code, Chapter 164.

$§178.5.  Burial Eligibility Criteria.

For [In erder to qualify for all funding available from the USDVA
through the State Cemetery Program; the Board; for] each TSVC, the

Board will allow for [enly] the interment of veterans and eligible rela-

tives as defined by the USDVA laws and regulations[; as they may be
amended from time-to-time]. In addition, the Board will allow for the
interment of Texas military forces members killed on state active duty
or during state training and other duty, as defined in Chapter 437 of the
Texas Government Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 2, 2024.

TRD-202402929

Jennifer Jones

Chief Clerk

Texas Veterans Land Board

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 475-1859

¢ ¢ ¢

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
CHAPTER 800. GENERAL ADMINISTRATION

The Texas Workforce Commission (TWC) proposes amend-
ments to the following sections of Chapter 800, relating to
General Administration:

Subchapter B. Allocations, §§800.52, 800.63, 800.71, 800.74,
800.75, and 800.77.

TWC proposes the repeal of the following section of Chapter
800, relating to General Administration:

Subchapter B. Allocations, §800.65
PART |. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the proposed Chapter 800 rule change is to
amend Subchapter B, Allocations, to:

--update rule language to conform with current federal program
requirements, particularly those relating to the Workforce Inno-
vation and Opportunity Act (WIOA); and

--repeal §800.65 relating to Project Reintegration of Offenders
(Project RIO) to align with the Commission's repeal of Texas
Administrative Code (TAC), Title 40, Chapter 847, Project RIO
Employment Activities and Support Services. Though Project
RIO is no longer operational, Local Workforce Development
Boards (Boards) continue their ongoing efforts to serve ex-of-
fenders through other program activities and services, as
appropriate.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor editorial changes are made that do not change the
meaning of the rules and, therefore, are not discussed in the
Explanation of Individual Provisions.)

SUBCHAPTER B. ALLOCATIONS
TWC proposes the following amendments to Subchapter B:
§800.52. Definitions

Section 800.52 is amended to align language and references
with current federal programs.
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§800.63. Workforce Investment Act (WIA) Allocations

Section 800.63 is amended to align language with current federal
programs and update statutory references. Section 800.63(i) is
amended, and (j) and (k) are removed, to align WIOA statewide
funding methodologies with federal regulations. Removal of sub-
section (k) further clarifies the Commission's ability to use and
transmit statewide funds to Boards as needed, including use of
funds to address emerging needs in regions throughout Texas.

Section 800.63 is amended to change the section name from
"Workforce Investment Act (WIA) Allocations" to "Workforce In-
novation and Opportunity Act (WIOA) Allocations."

§800.65. Project Reintegration of Offenders

Section 800.65 is repealed to align with the Commission's repeal
of Chapter 847, Project RIO Employment Activities and Support
Services.

§800.71. General Deobligation and Reallocation Provisions

Section 800.71 is amended to remove inactive programs and
add WIOA formula funding. Additionally, statewide funds ref-
erences are removed from deobligation and reallocation pro-
cesses, enhancing statutory flexibility provided to the Commis-
sion in determining use of these funds, and further aligning rule
with federal regulations.

§800.74. Midyear Deobligation of Funds

Section 800.74 is amended to remove inactive programs. Ad-
ditionally, statewide funds references are removed from deobli-
gation and reallocation processes, enhancing statutory flexibility
provided to the Commission in determining use of these funds,
and further aligning rule with federal regulations.

§800.75. Second-Year WIA Deobligation of Funds

Section 800.75 is amended to align language with current federal
programs.

Section 800.75 is amended to change the section name from
"Second-Year WIA Deobligation of Funds" to "Second-Year
WIOA Deobligation of Funds."

§800.77. Reallocation of Funds

Section 800.77 is amended to remove inactive programs and
include WIOA formula funding. Additionally, statewide funds ref-
erences are removed from deobligation and reallocation pro-
cesses, enhancing statutory flexibility provided to the Commis-
sion in determining use of these funds, and further aligning rule
with federal regulations.

PART IIl. IMPACT STATEMENTS

Chris Nelson, Chief Financial Officer, has determined that for
each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to individuals required
to comply with the rules.

There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules.

Based on the analyses required by Texas Government Code
§2001.024, TWC has determined that the requirement to re-
peal or amend a rule, as required by Texas Government Code
§2001.0045, does not apply to this rulemaking.

Takings Impact Assessment

Under Texas Government Code §2007.002(5), "taking" means a
governmental action that affects private real property, in whole or
in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the US Constitution or the Texas Constitution, §17 or §19, Ar-
ticle I, or restricts or limits the owner's right to the property that
would otherwise exist in the absence of the governmental action,
and is the producing cause of a reduction of at least 25 percent
in the market value of the affected private real property, deter-
mined by comparing the market value of the property as if the
governmental action is not in effect and the market value of the
property determined as if the governmental action is in effect.
TWC completed a Takings Impact Assessment for the proposed
rulemaking action under Texas Government Code §2007.043.
The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to amend Subchapter B,
Allocations, to align with current federal program requirements,
primarily those relating to WIOA, and to repeal §800.65, relat-
ing to Project RIO, to align with the Commission's repeal of 40
TAC, Chapter 847, Project RIO Employment Activities and Sup-
port Services.

The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real prop-
erty owners under the US Constitution or the Texas Constitution.
The proposal also will not affect private real property in a man-
ner that restricts or limits an owner's right to the property that
would otherwise exist in the absence of the governmental ac-
tion. Therefore, the proposed rulemaking will not cause a taking
under Texas Government Code, Chapter 2007.

Government Growth Impact Statement

TWC has determined that during the first five years the rules will
be in effect, they:

--will not create or eliminate a government program;

--will not require the creation or elimination of employee posi-
tions;

--will not require an increase or decrease in future legislative ap-
propriations to TWC;

--will not require an increase or decrease in fees paid to TWC;
--will not create a new regulation;
--will not expand, limit, or eliminate an existing regulation;

--will not change the number of individuals subject to the rules;
and
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--will not positively or adversely affect the state's economy.
Economic Impact Statement and Regulatory Flexibility Analysis

TWC has determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the
proposed rules place no requirements on small businesses or
rural communities.

Mariana Vega, Director, Labor Market Information, has deter-
mined that there is not a significant negative impact upon em-
ployment conditions in the state as a result of the rules.

Mary York, Director, Workforce Development Division, has de-
termined that for each year of the first five years the rules are in
effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to enhance availability of Commission-ap-
proved initiatives by removing self-imposed agency restrictions
for Boards throughout Texas.

PART IV. COORDINATION ACTIVITIES

The proposed amendments update TWC rules to align with fed-
eral program requirements under WIOA and the Commission's
repeal of 40 TAC, Chapter 847, Project RIO Employment Activ-
ities and Support Services. The public will have an opportunity
to comment on these proposed rules when they are published in
the Texas Register as set forth below.

PART V. PUBLIC COMMENTS

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than
August 19, 2024.

SUBCHAPTER B. ALLOCATIONS

40 TAC §§800.52, 800.63, 800.71, 800.74, 800.75, 800.77
STATUTORY AUTHORITY

The proposed rules implement provisions of WIOA by making
conforming changes to TWC rules to align with current federal
program requirements.

The rules are proposed under Texas Labor Code
§301.0015(a)(6) and §302.002(d), which provide TWC with
the general authority to adopt, amend, or repeal such rules as
it deems necessary for the effective administration of TWC
services and activities.

$§800.52.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Accrued Expenditures--Charges incurred during a
given period for goods and tangible property received and services
performed that cause decreases in net financial resources.

(2) All-Family Participation Rate--The percentage of all
families receiving Temporary Assistance for Needy Families (TANF)
benefits that a state must engage in an approved work activity for
a specified number of hours per week as provided by Title IV, Part
A, §407 of the Social Security Act (42 USC §607) [the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996,
§407; as amended)].

(3) Contract Closeout Settlement Package--Financial, per-

formance, and other reports required as a condition of the contract,
which must be submitted when one of the following conditions is met:

(A) the contract has expired;

(B) all available funds for the contract period have been
paid out;

(C) all accrued expenditures chargeable to the specific
contract have been incurred; or

(D) the period of available funds has expired or been
terminated.

(4) Contract Period--The length of time in which a contract
for allocated funds between the Commission and a Local Workforce
Development Board (Board) or an Adult Education and Literacy (AEL)
grant recipient is in effect and during which funds may be expended for
a specified purpose, unless prohibited by a federal grantor agency. A
contract period longer than a program year shall be specified under the
terms of a properly executed contract.

(5) Deobligation--An action adopted by the Commission
to decrease an amount for a specific program and contract period in a
contract with a Board or an AEL grant recipient for allocated funds[;]
on the basis of provisions as set forth in §§800.73, 800.74, 800.78, and
800.79 of this subchapter.

(6) Equal Base Amount--An amount equivalent to .10 per-
cent (one-tenth of one percent) of a total allocation, which shall be pro-
vided equally to each local workforce development area (workforce
area).

(7) Hold Harmless/Stop Gain--A procedure that ensures
[assures] that a relative proportion of an allocation to a workforce area
is not below 90 percent of the corresponding proportion for the past
two years, or that the current year proportion is not above 125 percent
of the prior two-year relative proportion.

(8) Monthly expenditure report--A written or electron-
ically submitted report by a Board or an AEL grant recipient that
contains information regarding services for each category of funding
allocated by the Commission, and in which the Board or an AEL grant
recipient lists expenditures and obligations by category of funding.

(9) Obligation--A debt established by a legally binding
contract, letter of agreement, sub-grant award, or purchase order,
which has been executed prior to the end of a contract period, for goods
and services provided by the end of the contract period, and which will
be liquidated 60 calendar days after the end of the [a] contract period,
unless such definition is superseded by federal requirements.

(10) Relative proportion of the program year--The corre-
sponding part of the program year that is used to compare expenditures.
That is, if 50 percent of the program year has transpired, then the rela-
tive proportion of the program year is 50 percent.

(11) WIOA [WHA] Formula Allocated Funds--Funds allo-
cated by formula to workforce areas for each of the following separate
categories of Workforce Innovation and Opportunity Act (WIOA) Title
1 funding: [WHA] Adult, Dislocated Worker, and Youth.

$800.63. Workforce Innovation and Opportunity [Twvestiment] Act
WIOA [FHA] Allocations.

(a) Definitions. The following words and terms when used in
this section[;] shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Area of substantial unemployment--As defined in
WIOA [WHA 29 US-CA: and WHA]
§132(b)(1)(B)(v)IT) (29 USC §3172(b)(1)(B)(v){II)) [29 US-CA-
§2862(b)}HB)v)HD)].

(2) Disadvantaged adult--As defined in WIOA
§132(b)(HBYV)AV - V) (29 USC §3172(b)(1)(BY)WV)(AV-V)) [WHA
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(3) Disadvantaged youth--As defined in WIOA

§3173(b)(2)) [29 US-CA: §2863(b)2)] based on the following

[WIA] §127(b)2)(C) (29 USC §31622(b)(2)(C)) [29 U.S.C.A.
§28352(B)2HEN].

(b) Scope and Authority. Funds available to the Commission
under Title I of WIOA [WHA] for youth activities, adult employment
and training activities, and dislocated worker employment and training
activities shall be allocated to workforce areas or reserved for statewide
activities in accordance with:

(1) the provisions of prior consistent state law as au-
thorized by WIOA §193(a)(1)(A) (29 USC §3253(a)(1)(A)) [WHA

$H94a A Q9 US.CA ], including, but not
limited to, Texas Labor Code §302.062, as amended, and Subchapter

B of this title [(relating to Allecations and Funding)|;

(2) WIOA [the WHA] and related federal regulations as
amended; and

(3) the WIOA [WIA] State Plan.

(c) Reserves and Allocations for Youth and Adult Employ-
ment and Training Activities. The Commission shall reserve no more
than 15 percent [%] and shall allocate to workforce areas at least 85
percent [%] of the youth activities and adult employment and training
activities allotments from the US [United States] Department of Labor.

(d) Reserves and Allocations for Dislocated Worker Employ-
ment and Training Activities. The Commission shall allocate the dislo-
cated worker employment and training allotment in the following man-
ner:

(1) reserve no more than 15 percent [%] for statewide
workforce investment activities;

(2) reserve no more than 25 percent [%] for state-level
[state level] rapid response and additional local assistance activities,
and determine the proportion allocated to each activity; and

(3) allocate at least 60 percent [%] to workforce areas.

(e) State-Adopted [State Adepted] Elements, Formulas, and
Weights. The Commission shall implement the following elements,
formulas, and weights adopted for Texas in the WIOA [WIA] State
Plan in allocating WIOA [WAA] funds to workforce areas.

(1) WIOA [WHA] adult employment and training activ-
ities funds not reserved by the Commission under §800.63(c) of
this section shall be allocated to the workforce areas as provided in
WIOA §133(b)(2) (29 USC §3173(b)(2)) [WHA §132(b)(H)(B) and (29
US-.CA- §2863(b)2))] based on the following:

(A) 33-1/3 [33 /3] percent on the basis of the relative
number of unemployed individuals in areas of substantial unemploy-
ment in each workforce area, compared to the total number of unem-
ployed individuals in areas of substantial unemployment in the state
[State];

(B) 33-1/3 [33 1/3] percent on the basis of the rela-
tive excess number of unemployed individuals in each workforce area,
compared to the total excess number of unemployed individuals in the
state [State]; and

(C) 33-1/3 [33 +/3] percent on the basis of the relative
number of disadvantaged adults in each workforce area, compared to
the total number of disadvantaged adults in the state [State].

(2) 33-1/3 [33 1A] dislocated worker employment and
training activities funds not reserved by the State of Texas under

subsection (d) [§860-63(d)] of this section shall be allocated to the

factors:
(A) insured unemployment data;
(B) [average] unemployment concentrations;

(C) plant closings and mass layoff [Werker Adjustment
and Retaining Notification Aet 29 U-S:C-A- §2101 et seq)] data;

(D) declining industries data;

(E) farmer-rancher economic hardship data; and
(F) long-term unemployment data.

(3) WIOA [WIA] youth activities funds not reserved by
the Commission under §800.63(c) of this section shall be allocated to
the workforce areas as provided in WIOA [WAA] §128(b)(2) (29 USC

§3163(b)(2)) [29 B-S-C-A- §2853(b)(2))] based on the following:

(A) 33-1/3 [33 4/3] percent on the basis of the relative
number of unemployed individuals in areas of substantial unemploy-
ment in each workforce area, compared to the total number of unem-
ployed individuals in all areas of substantial unemployment in the state
[State];

(B) 33-1/3 [33 1A] percent on the basis of the rela-
tive excess number of unemployed individuals in each workforce area,
compared to the total excess number of unemployed individuals in the
state [State]; and

(C) 33-1/3 [33 1/3] percent on the basis of the relative
number of disadvantaged youth in each workforce area, compared to
the total number of disadvantaged youth in the state [State].

(f) In making allocations of WIOA [WAA] formula funds, the
Commission will apply minimum funding [held harmless] procedures,
as set forth in federal regulations (20 CFR 683.125 [667-135])).

(g) Nomore than 10 percent [%] of the funds expended as part
of a workforce area's allocation shall be used for administrative costs,
as defined by federal regulations and Commission policy.

(h) Reserved Funds. The Commission shall make available
the funds reserved under subsection (c¢) and (d)(1) [§§800-63(¢) and
800-63(H(H)] of this section to provide required and, if funds are
available, allowable statewide activities as outlined in WIOA §129(b)
and §134(a) (29 USC §3164 and §3174(a)) [WIA §§129 and 134 (29

U.S.C.A. §§2854 and 2864)].

(i) The Commission may allocate such proportion of available
WIOA Statewide [WHA Alternative] Funding [for Statewide Aetivities]
as it determines appropriate[; utilizing a distribution methodelogy that
is based on the proportionality of all amounts of WIA formula funds al-
loeated during the same program year; as well as an equal base amount].

o Expenditure Level for Statewide Aectivity Funding. A
Beard shall demenstrate an 80 percent expenditure level of prier
year WIA allocated funds in order to be eligible to receive WIA
Alternative Funding for Statewide Aetivities and WIA Alternative
Funding for One-Stop Enhancements: The Commission may reduce
the amount of WHA Alternative Funding for Statewide Aetivities and
WHA Alternative Funding for One-Stop Enhancements if a Board fails
to achieve an 80 perecent expenditure level of prior year WHA formula
alleeated funds-]

workforce areas as provided in WIOA [WHA] §133(b)(2) (29 USC $800.71.  General Deobligation and Reallocation Provisions.
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(a) Purpose. The purpose of this rule is to promote effective
service delivery, financial planning, and management to ensure full uti-
lization of funding, and to reallocate funds to populations in need.

(b) Scope. Sections 800.71 - 800.80 of this subchapter shall
apply to funds provided to workforce areas under a contract between
the Board or an AEL grant recipient and the Commission for the fol-
lowing categories of funding:

(1) Adult Education and Literacy

(2) Child Care

(3) Choices

(4) Employment Service

(5) SNAP E&T

(6) WIOA Formula Funds

K6y Project RIO}

[(8) WIA Alternative Funding for One-Stop Enhance-

ments]
§800.74.  Midyear Deobligation of Funds.

(a) The Commission may deobligate funds from a workforce
area during the program year if a workforce area is not meeting the
expenditure thresholds set forth in subsection (b) of this section.

(1) Workforce areas that fail to meet the expenditure
thresholds set forth in subsection (b) of this section at the end of months
five, six, seven, or eight of the program year (that is, [fes] midyear)
will be reviewed to determine the causes for the under expenditure

[anderexpenditare] of funds, except as set forth in subsection (d) of
this section.

(2) The Commission shall not deobligate more than the dif-
ference between a workforce area's actual expenditures and the amount
corresponding to the relative proportion of the program year.

(3) The Commission shall not deobligate funds from a
workforce area that failed to meet the expenditure thresholds set forth
in subsection (b) of this section, if within 60 days prior to the potential
deobligation period the Commission executes a contract amendment
for a supplemental allocation or reallocation of funds in the same
program funding category.

(b) The Commission may deobligate the following funds
midyear, as set forth in subsection (a) of this section, if a workforce
area fails to achieve the expenditure of an amount corresponding to 90
percent or more of the relative proportion of the program year:

(1) Child care (with the exception of unmatched federal
child care funds that are contingent upon a workforce area securing
local funds, as set forth in §800.73 of this subchapter)

(2) Choices

(3) Employment Service

(4) SNAP E&T

K5y Project RIO}

H6) WIA Al ve Fundine for S d ivities]

H WIA Alternative Funding for One-Stop Enhanee-
ments}

(¢) A workforce area subject to deobligation for failure to meet
the requirements set forth in this section shall, upon request by the

Commission, submit a written justification with a copy to the Board
Chair. The written justification shall provide sufficient detail regard-
ing the actions a workforce area will take to address its deficiencies,
including:

(1) expansion of services proportionate to the available re-
sources;

(2) projected service levels and related performance;
(3) reporting outstanding obligations; and

(4) any other factors a workforce area would like the Com-
mission to consider.

(d) To the extent this section is found not to comply with fed-
eral requirements, or should any related federal waivers expire, the
Commission will be subject to federal requirements in effect, as ap-
plicable.

$800.75.  Second-Year WIOA [WAA] Deobligation of Funds.

(a) In each month of the second year in which the WIOA
[WAAT] formula funds are available, the Commission may deobligate
funds if a workforce area's unobligated balance of WIOA [WHA]
formula funds exceeds 20 percent of the allocation for each category
of WIOA [WAA] formula funds for the program year.

(b) The Commission shall not deobligate more than the differ-
ence between a workforce area's actual expenditures and the amount
of unobligated funds that exceed 20 percent of the allocation for each
category of WIOA [WHA] formula funds for the program year.

(¢) The Commission shall not deobligate funds from a work-
force area that failed to meet the expenditure thresholds set forth in
subsection (a) of this section if within 60 days prior to the potential
deobligation period[;] the Commission executes a contract amendment
for a supplemental allocation or reallocation of funds in the same pro-
gram funding category.

$800.77.  Reallocation of Funds.

(a) Reallocation. A workforce area may be eligible for reallo-
cation of the following funds allocated by the Commission:

(1) Child care (including unmatched federal child care
funds that are contingent upon a workforce area securing local funds)

(2) Choices
(3) Employment Service
(4) SNAP E&T
K5 Projeet RIO}
(5) [€6)] WIOA [WHA] Formula Funds
{8y WHA Alternative Funding for One-Stop Enhanee-
ments}
(b) Eligibility.

(1) For a workforce area to be eligible for a reallocation of
child care funds (excluding unmatched federal funds that are contingent
upon a workforce area securing local funds), and the funds set forth
in subsection (a)(2) - (5) [subseetion (a)}2) - (8] of this section, the
Commission may consider whether a workforce area:

(A) has met targeted expenditure levels as required by
§800.74(a) of this subchapter, as applicable, for that period;

(B) has not expended or obligated more than 100 per-
cent of the workforce area's allocation for the category of funding;
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(C) has demonstrated that expenditures conform to cost
category limits for funding;

(D) has demonstrated the need for and ability to use ad-
ditional funds;

(E) has an established plan for working with at least one
of the governor's [Geverner's] industry clusters, as specified in the local
Board plan;

(F) is current on expenditure reporting;
(G) is current with all single audit requirements; and
(H) is not under sanction.

(2) For a workforce area to be eligible for a reallocation of
unmatched federal child care funds that are contingent upon a work-
force area securing local funds, the Commission may consider:

(A) whether a workforce area has met the level for se-
curing and completing local match requirements set out in §800.73(a)
of this subchapter; and

(B) the applicable factors listed in paragraph (1) of this
subsection, including factors in paragraph (1)(B) - (H) of this subsec-
tion.

(¢) The Commission may reallocate funds to an eligible work-
force area based on the applicable method of allocation, as set forth in
this subchapter, and may modify the amount to be reallocated by con-
sidering the following:

(1) the amount specified in a workforce area's written re-
quest for additional funds;

(2) the amount available for reallocation versus the total
dollar amount of requests;

(3) the demonstrated ability of a workforce area to effec-
tively expend funds to address the need for services in the workforce
area;

(4) the extent to which the project supports activities re-
lated to the governor's [Geverner's] industry clusters;

(5) the workforce area's performance during the current
and prior program year; and

Commission will be subject to federal requirements in effect, as ap-
plicable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 2, 2024.

TRD-202402927

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 850-8356

¢ ¢ ¢
40 TAC §800.65

The repeal is proposed under Texas Labor Code
§301.0015(a)(6) and §302.002(d), which provide TWC with
the general authority to adopt, amend, or repeal such rules as
it deems necessary for the effective administration of TWC
services and activities.

The repeal relates to Texas Labor Code, particularly Chapters
301, 302, and 306; Texas Education Code, Chapter 19; and
Texas Government Code, Chapter 552.

$800.65.  Project Reintegration of Offenders.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 2, 2024.

TRD-202402928

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: August 18, 2024
For further information, please call: (512) 850-8356

(6) related factors, as necessary, to ensure that funds are ¢ ¢ ¢
fully used.
(d) To the extent this section is found not to comply with fed-
eral requirements, or should any related federal waivers expire, the
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	(2) Report to the Texas Legislature. By December 31st of each even-numbered year, the SMMCAC files a written report with the Texas Legislature of any policy recommendations made to the HHSC executive commissioner. [Executive Commissioner.] (e) Meetings. (1) Open meetings. The SMMCAC complies with the requirements [requirement] for open meetings under Texas Govern-ment Code Chapter 551 [551.] as if it were a governmental body. (2) Frequency. The SMMCAC will meet quarterly. (3) Quorum. Thirteen members consti



	(vii) [(iv)] a family member of a child with special health care needs or an advocate representing children with special health care needs; [(v) a person who is 65 years of age or older, the person's family member, or an advocate representing persons who are 65 years of age or older;] (viii) a person who is 18 years of age or older who will transition or has transitioned from a child and adolescent managed care program to an adult managed care program, a guardian of the per-son, or an advocate representing 
	(vii) [(iv)] a family member of a child with special health care needs or an advocate representing children with special health care needs; [(v) a person who is 65 years of age or older, the person's family member, or an advocate representing persons who are 65 years of age or older;] (viii) a person who is 18 years of age or older who will transition or has transitioned from a child and adolescent managed care program to an adult managed care program, a guardian of the per-son, or an advocate representing 




	(II) children from families that are low-income; (III) children with special health care needs; (IV) people with disabilities; (V) people 65 years of age or older; or (VI) people needing perinatal care; and (C) four managed care organizations participating in Texas Medicaid, including: (i) [both] national plans; [and] (ii) community-based plans; and (iii) [(ii)] dental maintenance organizations (for the purpose of this section). (3) HHSC appoints members for staggered terms so that terms of an equal or almo
	(II) children from families that are low-income; (III) children with special health care needs; (IV) people with disabilities; (V) people 65 years of age or older; or (VI) people needing perinatal care; and (C) four managed care organizations participating in Texas Medicaid, including: (i) [both] national plans; [and] (ii) community-based plans; and (iii) [(ii)] dental maintenance organizations (for the purpose of this section). (3) HHSC appoints members for staggered terms so that terms of an equal or almo
	(II) children from families that are low-income; (III) children with special health care needs; (IV) people with disabilities; (V) people 65 years of age or older; or (VI) people needing perinatal care; and (C) four managed care organizations participating in Texas Medicaid, including: (i) [both] national plans; [and] (ii) community-based plans; and (iii) [(ii)] dental maintenance organizations (for the purpose of this section). (3) HHSC appoints members for staggered terms so that terms of an equal or almo
	(II) children from families that are low-income; (III) children with special health care needs; (IV) people with disabilities; (V) people 65 years of age or older; or (VI) people needing perinatal care; and (C) four managed care organizations participating in Texas Medicaid, including: (i) [both] national plans; [and] (ii) community-based plans; and (iii) [(ii)] dental maintenance organizations (for the purpose of this section). (3) HHSC appoints members for staggered terms so that terms of an equal or almo


	(j) [(i)] Date of abolition. The SMMCAC is abolished, and this section expires, on December 31, 2028 [December 31st, 2024]. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402978 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 438-2910
	(j) [(i)] Date of abolition. The SMMCAC is abolished, and this section expires, on December 31, 2028 [December 31st, 2024]. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402978 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 438-2910


	The proposed amendment adds new paragraphs (2) and (3) in subsection (e), regarding frequency of meetings and quorum, respectively. The proposed amendment adds language to subsection (f) re-garding membership requirements and terms of service, includ-ing adding HHSC's Community Services Division as an ex-officio representative and specifying that a previously "at large" voting membership category should be for a person with cross-system experience supporting children and the families of children with a disa
	The proposed amendment adds new paragraphs (2) and (3) in subsection (e), regarding frequency of meetings and quorum, respectively. The proposed amendment adds language to subsection (f) re-garding membership requirements and terms of service, includ-ing adding HHSC's Community Services Division as an ex-officio representative and specifying that a previously "at large" voting membership category should be for a person with cross-system experience supporting children and the families of children with a disa
	The proposed amendment adds new paragraphs (2) and (3) in subsection (e), regarding frequency of meetings and quorum, respectively. The proposed amendment adds language to subsection (f) re-garding membership requirements and terms of service, includ-ing adding HHSC's Community Services Division as an ex-officio representative and specifying that a previously "at large" voting membership category should be for a person with cross-system experience supporting children and the families of children with a disa
	Texas Government Code §2001.0045 does not apply to this rule because the rule does not impose a cost on regulated persons and the rule is necessary to protect the health, safety, and wel-fare of the residents of Texas. PUBLIC BENEFIT AND COSTS Emily Zalkovsky, State Medicaid Director, has determined that for each year of the first five years the rule is in effect, the public benefit will be that the PCCF will continue to advise HHS agen-cies on opportunities to improve services for children with dis-abiliti
	Texas Government Code §2001.0045 does not apply to this rule because the rule does not impose a cost on regulated persons and the rule is necessary to protect the health, safety, and wel-fare of the residents of Texas. PUBLIC BENEFIT AND COSTS Emily Zalkovsky, State Medicaid Director, has determined that for each year of the first five years the rule is in effect, the public benefit will be that the PCCF will continue to advise HHS agen-cies on opportunities to improve services for children with dis-abiliti
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	(c) Tasks. The PCCF [Policy Council] performs the following tasks: (1) studies and makes recommendations to improve coor-dination between the state's health, education, and human services sys-tems to ensure that children with disabilities and their families have access to high quality services; (2) studies and makes recommendations to improve long-term services and supports, including community-based supports for children with special health and mental health care needs, as well as children with disabilitie
	(c) Tasks. The PCCF [Policy Council] performs the following tasks: (1) studies and makes recommendations to improve coor-dination between the state's health, education, and human services sys-tems to ensure that children with disabilities and their families have access to high quality services; (2) studies and makes recommendations to improve long-term services and supports, including community-based supports for children with special health and mental health care needs, as well as children with disabilitie
	(c) Tasks. The PCCF [Policy Council] performs the following tasks: (1) studies and makes recommendations to improve coor-dination between the state's health, education, and human services sys-tems to ensure that children with disabilities and their families have access to high quality services; (2) studies and makes recommendations to improve long-term services and supports, including community-based supports for children with special health and mental health care needs, as well as children with disabilitie


	(A) describes current gaps and barriers to the provision of services to children with disabilities and their families through the state's health and human services system; and (B) provides recommendations consistent with the PCCF's [Policy Council's] purposes. (e) Meetings. (1) Open Meetings. The PCCF [Policy Council] complies with the requirements for open meetings under Texas Government Code Chapter 551, as if it were a governmental body. (2) Frequency. The PCCF will meet at least twice each year. (3) Quo
	(A) describes current gaps and barriers to the provision of services to children with disabilities and their families through the state's health and human services system; and (B) provides recommendations consistent with the PCCF's [Policy Council's] purposes. (e) Meetings. (1) Open Meetings. The PCCF [Policy Council] complies with the requirements for open meetings under Texas Government Code Chapter 551, as if it were a governmental body. (2) Frequency. The PCCF will meet at least twice each year. (3) Quo
	(A) describes current gaps and barriers to the provision of services to children with disabilities and their families through the state's health and human services system; and (B) provides recommendations consistent with the PCCF's [Policy Council's] purposes. (e) Meetings. (1) Open Meetings. The PCCF [Policy Council] complies with the requirements for open meetings under Texas Government Code Chapter 551, as if it were a governmental body. (2) Frequency. The PCCF will meet at least twice each year. (3) Quo



	(iv) an individual with expertise providing mental health services to children with disabilities; (v) an organization providing services to children with disabilities and their families; (vi) an organization providing community services; (vii) an organization or professional that advocates for or provides services or resources to children and the families of children with autism spectrum disorder; and (viii) one individual with expertise or experience providing cross-system, holistic support for children an
	(iv) an individual with expertise providing mental health services to children with disabilities; (v) an organization providing services to children with disabilities and their families; (vi) an organization providing community services; (vii) an organization or professional that advocates for or provides services or resources to children and the families of children with autism spectrum disorder; and (viii) one individual with expertise or experience providing cross-system, holistic support for children an
	(iv) an individual with expertise providing mental health services to children with disabilities; (v) an organization providing services to children with disabilities and their families; (vi) an organization providing community services; (vii) an organization or professional that advocates for or provides services or resources to children and the families of children with autism spectrum disorder; and (viii) one individual with expertise or experience providing cross-system, holistic support for children an
	(iv) an individual with expertise providing mental health services to children with disabilities; (v) an organization providing services to children with disabilities and their families; (vi) an organization providing community services; (vii) an organization or professional that advocates for or provides services or resources to children and the families of children with autism spectrum disorder; and (viii) one individual with expertise or experience providing cross-system, holistic support for children an
	(iv) an individual with expertise providing mental health services to children with disabilities; (v) an organization providing services to children with disabilities and their families; (vi) an organization providing community services; (vii) an organization or professional that advocates for or provides services or resources to children and the families of children with autism spectrum disorder; and (viii) one individual with expertise or experience providing cross-system, holistic support for children an


	[(3) A presiding officer or assistant presiding officer re-mains in his or her position until the Policy Council selects a successor; however, the individual may not remain in office past the individual's membership term.] (h) Required Training. Each member must [shall] complete all training on relevant statutes and rules, including this section and §351.801 of this division [subchapter] (relating to Authority and General Provisions); [and] Texas Government Code §531.012; [, and] Texas Government Code Chapt
	[(3) A presiding officer or assistant presiding officer re-mains in his or her position until the Policy Council selects a successor; however, the individual may not remain in office past the individual's membership term.] (h) Required Training. Each member must [shall] complete all training on relevant statutes and rules, including this section and §351.801 of this division [subchapter] (relating to Authority and General Provisions); [and] Texas Government Code §531.012; [, and] Texas Government Code Chapt



	to identify low active participation rates in the MCO's special dis-ease management program and the reason for the low rates and to increase active participation in the program for high-risk mem-bers. This is proposed to implement Texas Government Code Section 533.009(c)(3) added by H.B. 2658. The proposed amendment, throughout the section and in the rule title, includes editorial changes to use correct formatting, use consistent terminology, and correct the use of acronyms to improve the readability of the
	to identify low active participation rates in the MCO's special dis-ease management program and the reason for the low rates and to increase active participation in the program for high-risk mem-bers. This is proposed to implement Texas Government Code Section 533.009(c)(3) added by H.B. 2658. The proposed amendment, throughout the section and in the rule title, includes editorial changes to use correct formatting, use consistent terminology, and correct the use of acronyms to improve the readability of the
	sons who are required to comply with the proposed rule because Medicaid health care MCOs already have mechanisms in place to implement the proposed rule amendment. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Ru
	sons who are required to comply with the proposed rule because Medicaid health care MCOs already have mechanisms in place to implement the proposed rule amendment. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Ru
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	havioral health conditions, or both, with clinical instability undergoing active treatment and at risk of avoidable emergency room visits or hos-pitalizations. (3) Special disease management--Coordinated healthcare interventions and communications for populations with conditions in which patient self-care efforts are significant. [(a) For purposes of this rule, "Special Disease Management" means a program of coordinated healthcare interventions and commu-nications for populations with conditions in which pa
	havioral health conditions, or both, with clinical instability undergoing active treatment and at risk of avoidable emergency room visits or hos-pitalizations. (3) Special disease management--Coordinated healthcare interventions and communications for populations with conditions in which patient self-care efforts are significant. [(a) For purposes of this rule, "Special Disease Management" means a program of coordinated healthcare interventions and commu-nications for populations with conditions in which pa
	havioral health conditions, or both, with clinical instability undergoing active treatment and at risk of avoidable emergency room visits or hos-pitalizations. (3) Special disease management--Coordinated healthcare interventions and communications for populations with conditions in which patient self-care efforts are significant. [(a) For purposes of this rule, "Special Disease Management" means a program of coordinated healthcare interventions and commu-nications for populations with conditions in which pa
	havioral health conditions, or both, with clinical instability undergoing active treatment and at risk of avoidable emergency room visits or hos-pitalizations. (3) Special disease management--Coordinated healthcare interventions and communications for populations with conditions in which patient self-care efforts are significant. [(a) For purposes of this rule, "Special Disease Management" means a program of coordinated healthcare interventions and commu-nications for populations with conditions in which pa


	(8) mechanisms [Mechanisms] to monitor the impact of the special disease management program over time, including both the clinical and the financial impact; (9) a [A] system to track and monitor all members enrolled in a special disease management program [participants] for clinical, utilization, and cost measures; (10) designated [Designated] staff to implement and main-tain the program and assist members in accessing program services; (11) a [A] system that enables providers to request specific special di
	(8) mechanisms [Mechanisms] to monitor the impact of the special disease management program over time, including both the clinical and the financial impact; (9) a [A] system to track and monitor all members enrolled in a special disease management program [participants] for clinical, utilization, and cost measures; (10) designated [Designated] staff to implement and main-tain the program and assist members in accessing program services; (11) a [A] system that enables providers to request specific special di
	(8) mechanisms [Mechanisms] to monitor the impact of the special disease management program over time, including both the clinical and the financial impact; (9) a [A] system to track and monitor all members enrolled in a special disease management program [participants] for clinical, utilization, and cost measures; (10) designated [Designated] staff to implement and main-tain the program and assist members in accessing program services; (11) a [A] system that enables providers to request specific special di
	(8) mechanisms [Mechanisms] to monitor the impact of the special disease management program over time, including both the clinical and the financial impact; (9) a [A] system to track and monitor all members enrolled in a special disease management program [participants] for clinical, utilization, and cost measures; (10) designated [Designated] staff to implement and main-tain the program and assist members in accessing program services; (11) a [A] system that enables providers to request specific special di




	§353.1311, concerning Quality Metrics for the Texas Incentives for Physicians and Professional Services Program. BACKGROUND AND PURPOSE The purpose of the proposal is to amend §353.1311 to implement the quality reporting necessary for the pay-for-performance com-ponent of §353.1309. Each directed payment program (DPP) has a quality rule and a financial rule. Effective January 28, 2024, HHSC amended the Texas Incentives for Physicians and Professional Services (TIPPS) financial rule to add a pay-for-performa
	§353.1311, concerning Quality Metrics for the Texas Incentives for Physicians and Professional Services Program. BACKGROUND AND PURPOSE The purpose of the proposal is to amend §353.1311 to implement the quality reporting necessary for the pay-for-performance com-ponent of §353.1309. Each directed payment program (DPP) has a quality rule and a financial rule. Effective January 28, 2024, HHSC amended the Texas Incentives for Physicians and Professional Services (TIPPS) financial rule to add a pay-for-performa
	Subsection (i) of the rule consists of language previously con-tained in former subsection (f) and adds language to authorize HHSC to substitute measures for those suggested or published by HHSC if CMS requires the substituted measures. Subsection (j) renumbers former subsection (g). FISCAL NOTE Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect, enforcing or administering the rule does not have foreseeable implications relating to c

	in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to DPPQuality@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1)
	in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to DPPQuality@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1)
	in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to DPPQuality@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1)
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	(e) Quality metrics and program evaluation. HHSC will use reported performance of quality metrics to evaluate the degree to which the arrangement advances at least one of the goals and objectives that are incentivized by the payments described under §353.1309(g) of this subchapter. (1) All [A physician group must report all] quality metrics for [in] any Component in which a physician group [it] is participating must be reported by the participating physician group as a condition of participation. (2) Partic
	(e) Quality metrics and program evaluation. HHSC will use reported performance of quality metrics to evaluate the degree to which the arrangement advances at least one of the goals and objectives that are incentivized by the payments described under §353.1309(g) of this subchapter. (1) All [A physician group must report all] quality metrics for [in] any Component in which a physician group [it] is participating must be reported by the participating physician group as a condition of participation. (2) Partic
	(e) Quality metrics and program evaluation. HHSC will use reported performance of quality metrics to evaluate the degree to which the arrangement advances at least one of the goals and objectives that are incentivized by the payments described under §353.1309(g) of this subchapter. (1) All [A physician group must report all] quality metrics for [in] any Component in which a physician group [it] is participating must be reported by the participating physician group as a condition of participation. (2) Partic
	(e) Quality metrics and program evaluation. HHSC will use reported performance of quality metrics to evaluate the degree to which the arrangement advances at least one of the goals and objectives that are incentivized by the payments described under §353.1309(g) of this subchapter. (1) All [A physician group must report all] quality metrics for [in] any Component in which a physician group [it] is participating must be reported by the participating physician group as a condition of participation. (2) Partic





	ing physician groups, classes of physician groups, or service delivery areas. (2) HHSC will publish interim evaluation findings regard-ing the degree to which the arrangement advanced the established goal and objectives of each capitation rate component. (3) HHSC will publish a final evaluation report within 270 days of the conclusion of the program period. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the
	ing physician groups, classes of physician groups, or service delivery areas. (2) HHSC will publish interim evaluation findings regard-ing the degree to which the arrangement advanced the established goal and objectives of each capitation rate component. (3) HHSC will publish a final evaluation report within 270 days of the conclusion of the program period. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the
	SECTION-BY-SECTION SUMMARY The proposed repeal of Subchapter A, Program Purpose and Scope; Subchapter B, Contractor Requirements for The Refugee Cash Assistance Program (RCA); Subchapter C, Pro-gram Administration for the Refugee Cash Assistance Program (RCA); Subchapter D, Refugee Cash Assistance Participant Requirements; Subchapter E, Refugee Medical Assistance; and Subchapter F, Modified Adjusted Gross Income Method-ology, deletes the rules because they are no longer necessary as HHSC no longer administe

	Rob Ries, Deputy Executive Commissioner for Family Health Services has determined that for each year of the first five years the amended rule and repeals are in effect, the public benefit will be removal of unnecessary rules from the Texas Administrative Code and updating a rule to improve clarity of rule requirements. Trey Wood, Chief Financial Officer, has also determined that for the first five years the amended rule and repeals are in effect, there are no anticipated economic costs to persons who are re
	Rob Ries, Deputy Executive Commissioner for Family Health Services has determined that for each year of the first five years the amended rule and repeals are in effect, the public benefit will be removal of unnecessary rules from the Texas Administrative Code and updating a rule to improve clarity of rule requirements. Trey Wood, Chief Financial Officer, has also determined that for the first five years the amended rule and repeals are in effect, there are no anticipated economic costs to persons who are re
	Rob Ries, Deputy Executive Commissioner for Family Health Services has determined that for each year of the first five years the amended rule and repeals are in effect, the public benefit will be removal of unnecessary rules from the Texas Administrative Code and updating a rule to improve clarity of rule requirements. Trey Wood, Chief Financial Officer, has also determined that for the first five years the amended rule and repeals are in effect, there are no anticipated economic costs to persons who are re
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	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER B. CONTRACTOR REQUIREMENTS FOR THE REFUGEE CASH ASSISTANCE PROGRAM (RCA) 1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,375.211, 375.213, 375.215, 375.217, 375.219, 375.221 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall a
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER B. CONTRACTOR REQUIREMENTS FOR THE REFUGEE CASH ASSISTANCE PROGRAM (RCA) 1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,375.211, 375.213, 375.215, 375.217, 375.219, 375.221 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall a
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER B. CONTRACTOR REQUIREMENTS FOR THE REFUGEE CASH ASSISTANCE PROGRAM (RCA) 1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,375.211, 375.213, 375.215, 375.217, 375.219, 375.221 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall a
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER B. CONTRACTOR REQUIREMENTS FOR THE REFUGEE CASH ASSISTANCE PROGRAM (RCA) 1 TAC §§375.201, 375.203, 375.205, 375.207, 375.209,375.211, 375.213, 375.215, 375.217, 375.219, 375.221 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall a





	1 TAC §§375.301, 375.303, 375.305, 375.307, 375.309,375.311, 375.313, 375.315, 375.317, 375.319, 375.321, 375.323, 375.325, 375.327, 375.329, 375.331, 375.333, 375.335, 375.337, 375.339, 375.341, 375.343, 375.345, 375.347, 375.349, 375.351, 375.353 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government
	1 TAC §§375.301, 375.303, 375.305, 375.307, 375.309,375.311, 375.313, 375.315, 375.317, 375.319, 375.321, 375.323, 375.325, 375.327, 375.329, 375.331, 375.333, 375.335, 375.337, 375.339, 375.341, 375.343, 375.345, 375.347, 375.349, 375.351, 375.353 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government
	1 TAC §§375.301, 375.303, 375.305, 375.307, 375.309,375.311, 375.313, 375.315, 375.317, 375.319, 375.321, 375.323, 375.325, 375.327, 375.329, 375.331, 375.333, 375.335, 375.337, 375.339, 375.341, 375.343, 375.345, 375.347, 375.349, 375.351, 375.353 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government
	§375.345. What procedures must a contractor follow when authoriz-ing or denying an applicant benefits? §375.347. When may a contractor reduce, suspend, or terminate ben-efits? §375.349. What must a contractor do when reducing, suspending, or terminating benefits? §375.351. Can a contractor reduce, suspend, or terminate cash as-sistance if the participant requests a hearing? §375.353. How must contractors participate in coordination activi-ties with other refugee providers? The agency certifies that legal co

	§375.419. If a participant's benefits are denied, terminated, or re-duced because the employment provider has reported that the partici-pant is not meeting the employment requirements of the program, how can a participant appeal the decision? The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402958 Karen Ray Chief Counsel Texas Health and Human Servi
	§375.419. If a participant's benefits are denied, terminated, or re-duced because the employment provider has reported that the partici-pant is not meeting the employment requirements of the program, how can a participant appeal the decision? The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402958 Karen Ray Chief Counsel Texas Health and Human Servi
	§375.419. If a participant's benefits are denied, terminated, or re-duced because the employment provider has reported that the partici-pant is not meeting the employment requirements of the program, how can a participant appeal the decision? The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402958 Karen Ray Chief Counsel Texas Health and Human Servi


	§375.527. What services are provided under Refugee Medical Assis-tance (RMA)? §375.529. What happens if the refugee becomes covered by em-ployer-provided insurance? §375.531. What notices will HHSC provide to Refugee Medical As-sistance (RMA) participants? The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402959 Karen Ray Chief Counsel Texas Health a
	§375.527. What services are provided under Refugee Medical Assis-tance (RMA)? §375.529. What happens if the refugee becomes covered by em-ployer-provided insurance? §375.531. What notices will HHSC provide to Refugee Medical As-sistance (RMA) participants? The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402959 Karen Ray Chief Counsel Texas Health a
	§375.527. What services are provided under Refugee Medical Assis-tance (RMA)? §375.529. What happens if the refugee becomes covered by em-ployer-provided insurance? §375.531. What notices will HHSC provide to Refugee Medical As-sistance (RMA) participants? The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402959 Karen Ray Chief Counsel Texas Health a



	1 TAC §375.701 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The amendment implements Texas Government Code §531.0055 and §531.0411. §375.701. Local Governmental and Community Inp
	1 TAC §375.701 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The amendment implements Texas Government Code §531.0055 and §531.0411. §375.701. Local Governmental and Community Inp
	1 TAC §375.701 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The amendment implements Texas Government Code §531.0055 and §531.0411. §375.701. Local Governmental and Community Inp
	(1) A local resettlement agency must respond within 10 [ten] business days to a request from a local governmental entity or community stakeholder to meet. (2) If a request for a meeting is denied, the response must be in writing and the reason for denial must be clearly stated. (3) A copy of the denial must be submitted to HHSC by the local resettlement agency no later than three business days after it is sent to the local governmental entity or community stakeholder. (d) To facilitate consultation and effe
	(1) A local resettlement agency must respond within 10 [ten] business days to a request from a local governmental entity or community stakeholder to meet. (2) If a request for a meeting is denied, the response must be in writing and the reason for denial must be clearly stated. (3) A copy of the denial must be submitted to HHSC by the local resettlement agency no later than three business days after it is sent to the local governmental entity or community stakeholder. (d) To facilitate consultation and effe
	(1) A local resettlement agency must respond within 10 [ten] business days to a request from a local governmental entity or community stakeholder to meet. (2) If a request for a meeting is denied, the response must be in writing and the reason for denial must be clearly stated. (3) A copy of the denial must be submitted to HHSC by the local resettlement agency no later than three business days after it is sent to the local governmental entity or community stakeholder. (d) To facilitate consultation and effe




	TRD-202402961 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ CHAPTER 376. REFUGEE SOCIAL SERVICES The Executive Commissioner of the Texas Health and Hu-man Services Commission (HHSC) proposes the repeal of Subchapter A, concerning Purpose and Scope, comprised of §§376.101 -376.104; Subchapter B, concerning Contractor Requirements, comprised of §§376.201, 376.203, 376.205, 376.20
	TRD-202402961 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ CHAPTER 376. REFUGEE SOCIAL SERVICES The Executive Commissioner of the Texas Health and Hu-man Services Commission (HHSC) proposes the repeal of Subchapter A, concerning Purpose and Scope, comprised of §§376.101 -376.104; Subchapter B, concerning Contractor Requirements, comprised of §§376.201, 376.203, 376.205, 376.20
	TRD-202402961 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ CHAPTER 376. REFUGEE SOCIAL SERVICES The Executive Commissioner of the Texas Health and Hu-man Services Commission (HHSC) proposes the repeal of Subchapter A, concerning Purpose and Scope, comprised of §§376.101 -376.104; Subchapter B, concerning Contractor Requirements, comprised of §§376.201, 376.203, 376.205, 376.20
	The proposed amendment to §376.1001 deletes subsection (i) which no longer applies. The terms "C.F.R." and "refugee" are defined and minor non-substantive edits are made to correct for-matting to align with HHSC rulemaking guidelines. FISCAL NOTE Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the amended rule and repeals will be in effect, enforcing or administering the amended rule and repeals does not have foreseeable implications relating to costs or re


	in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; by email to FHSPublicComments@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must b
	in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; by email to FHSPublicComments@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must b
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	The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.201. What is the purpose of this subchapter? §376.203. Who can apply for a refug
	The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.201. What is the purpose of this subchapter? §376.203. Who can apply for a refug
	The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.201. What is the purpose of this subchapter? §376.203. Who can apply for a refug
	The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.201. What is the purpose of this subchapter? §376.203. Who can apply for a refug




	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.301. What is the purpose of this subchapter? §376.303. What services may be provided to assist refugees with em-ployability skills? §376.305. Can additional services be provided? §376.307. W
	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.301. What is the purpose of this subchapter? §376.303. What services may be provided to assist refugees with em-ployability skills? §376.305. Can additional services be provided? §376.307. W
	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.301. What is the purpose of this subchapter? §376.303. What services may be provided to assist refugees with em-ployability skills? §376.305. Can additional services be provided? §376.307. W
	STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.401. What is the purpose of this subchapter? §376.403. What 
	STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.401. What is the purpose of this subchapter? §376.403. What 
	STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.0411, which requires the Executive Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.401. What is the purpose of this subchapter? §376.403. What 




	Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.501. What is the purpose of this subchapter? §376.503. What regulations govern the Refugee Cash Assistance (RCA) program? §376.505. What are the employment requirements for participants in the Refugee Cash Assistance (RCA) program? §376.507. Can an applicant for refugee cash assistance claim ad-verse effects of accepting employment? §376.509. What are the employment 
	Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.501. What is the purpose of this subchapter? §376.503. What regulations govern the Refugee Cash Assistance (RCA) program? §376.505. What are the employment requirements for participants in the Refugee Cash Assistance (RCA) program? §376.507. Can an applicant for refugee cash assistance claim ad-verse effects of accepting employment? §376.509. What are the employment 
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER G. OTHER EMPLOYABILITY SERVICES 1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,376.711, 376.713, 376.715, 376.717, 376.719, 376.721 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provisio
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER G. OTHER EMPLOYABILITY SERVICES 1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,376.711, 376.713, 376.715, 376.717, 376.719, 376.721 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provisio
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER G. OTHER EMPLOYABILITY SERVICES 1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,376.711, 376.713, 376.715, 376.717, 376.719, 376.721 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provisio
	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER G. OTHER EMPLOYABILITY SERVICES 1 TAC §§376.701, 376.703, 376.705, 376.707, 376.709,376.711, 376.713, 376.715, 376.717, 376.719, 376.721 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provisio




	Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.801. What is the purpose of this subchapter? §376.802. What is a Targeted Assistance Grant (TAG)? §376.803. Are Targeted Assistance Grant (TAG) programs subject to the same regulations as other Refugee Social Services (RSS) programs? §376.804. What services are allowable under Targeted Assistance Grant (TAG) programs? §376.805. Which refugee groups receive priority f
	Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.801. What is the purpose of this subchapter? §376.802. What is a Targeted Assistance Grant (TAG)? §376.803. Are Targeted Assistance Grant (TAG) programs subject to the same regulations as other Refugee Social Services (RSS) programs? §376.804. What services are allowable under Targeted Assistance Grant (TAG) programs? §376.805. Which refugee groups receive priority f
	Commissioner of HHSC to adopt rules regarding refugee reset-tlement. The repeals implement Texas Government Code §531.0055 and §531.0411. §376.801. What is the purpose of this subchapter? §376.802. What is a Targeted Assistance Grant (TAG)? §376.803. Are Targeted Assistance Grant (TAG) programs subject to the same regulations as other Refugee Social Services (RSS) programs? §376.804. What services are allowable under Targeted Assistance Grant (TAG) programs? §376.805. Which refugee groups receive priority f
	Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402970 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER J. LOCAL RESETTLEMENT AGENCY REQUIREMENTS 1 TAC §376.1001 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provisi
	Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402970 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (737) 867-7585 ♦ ♦ ♦ SUBCHAPTER J. LOCAL RESETTLEMENT AGENCY REQUIREMENTS 1 TAC §376.1001 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provisi



	(C) representatives of local law enforcement agencies; and (2) community stakeholders, including: (A) major providers under the local health care system; and (B) major employers of refugees. (c) In addition to the quarterly meetings held under subsection (b) of this section, local governmental entities and community stake-holders may request to meet with a local resettlement agency regarding refugee placement. (1) A local resettlement agency must respond within 10 [ten] business days to a request from a loc
	(C) representatives of local law enforcement agencies; and (2) community stakeholders, including: (A) major providers under the local health care system; and (B) major employers of refugees. (c) In addition to the quarterly meetings held under subsection (b) of this section, local governmental entities and community stake-holders may request to meet with a local resettlement agency regarding refugee placement. (1) A local resettlement agency must respond within 10 [ten] business days to a request from a loc
	(C) representatives of local law enforcement agencies; and (2) community stakeholders, including: (A) major providers under the local health care system; and (B) major employers of refugees. (c) In addition to the quarterly meetings held under subsection (b) of this section, local governmental entities and community stake-holders may request to meet with a local resettlement agency regarding refugee placement. (1) A local resettlement agency must respond within 10 [ten] business days to a request from a loc
	(C) representatives of local law enforcement agencies; and (2) community stakeholders, including: (A) major providers under the local health care system; and (B) major employers of refugees. (c) In addition to the quarterly meetings held under subsection (b) of this section, local governmental entities and community stake-holders may request to meet with a local resettlement agency regarding refugee placement. (1) A local resettlement agency must respond within 10 [ten] business days to a request from a loc
	(C) representatives of local law enforcement agencies; and (2) community stakeholders, including: (A) major providers under the local health care system; and (B) major employers of refugees. (c) In addition to the quarterly meetings held under subsection (b) of this section, local governmental entities and community stake-holders may request to meet with a local resettlement agency regarding refugee placement. (1) A local resettlement agency must respond within 10 [ten] business days to a request from a loc



	[(i) In addition to applicable requirements specified in Sub-chapter B of this chapter (relating to Contractor Requirements), a con-tract with a local resettlement agency to provide Refugee Social Ser-vices must comply with the requirements of this subchapter.] The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402971 Karen Ray Chief Counsel Texas Hea
	[(i) In addition to applicable requirements specified in Sub-chapter B of this chapter (relating to Contractor Requirements), a con-tract with a local resettlement agency to provide Refugee Social Ser-vices must comply with the requirements of this subchapter.] The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402971 Karen Ray Chief Counsel Texas Hea


	requiring an e-mail address would be administratively expedient, while also allowing the Department the flexibility to process an application without an e-mail address on a case-by-case basis. HB 3743 §5 enacted Occupations Code §51.4014, which au-thorizes the Department to accept a license application from an inmate imprisoned in the Texas Department of Criminal Justice (TDCJ), but prohibits the Department from issuing the license until the applicant has been released. The Department inter-prets these prov
	requiring an e-mail address would be administratively expedient, while also allowing the Department the flexibility to process an application without an e-mail address on a case-by-case basis. HB 3743 §5 enacted Occupations Code §51.4014, which au-thorizes the Department to accept a license application from an inmate imprisoned in the Texas Department of Criminal Justice (TDCJ), but prohibits the Department from issuing the license until the applicant has been released. The Department inter-prets these prov
	requiring an e-mail address would be administratively expedient, while also allowing the Department the flexibility to process an application without an e-mail address on a case-by-case basis. HB 3743 §5 enacted Occupations Code §51.4014, which au-thorizes the Department to accept a license application from an inmate imprisoned in the Texas Department of Criminal Justice (TDCJ), but prohibits the Department from issuing the license until the applicant has been released. The Department inter-prets these prov
	(d)(2)(A) and (d)(2)(B), respectively. Subsection (d)(2)(A) refers to previously licensed inmates and subsection (d)(2)(B) refers to inmates who have completed participation in certain career preparation programs. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT Tony Couvillon, Policy Research and Budget Analyst, has deter-mined that for each year of the first five years the proposed rule is in effect, enforcing or administering the proposed rule does not have foreseeable implications relating to costs or revenu
	(d)(2)(A) and (d)(2)(B), respectively. Subsection (d)(2)(A) refers to previously licensed inmates and subsection (d)(2)(B) refers to inmates who have completed participation in certain career preparation programs. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT Tony Couvillon, Policy Research and Budget Analyst, has deter-mined that for each year of the first five years the proposed rule is in effect, enforcing or administering the proposed rule does not have foreseeable implications relating to costs or revenu



	2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules authorize the Department to require applicants, license holders, and other pe
	2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules authorize the Department to require applicants, license holders, and other pe
	2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules authorize the Department to require applicants, license holders, and other pe
	2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules authorize the Department to require applicants, license holders, and other pe
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	Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); Occupations Code, Chapters 202 (Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-ogists and Audiologists); 402 (Hearing Instrument Fitters and Dispensers); 403 (Dyslexia Practitioners and Therapists); 451 (Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians); 802 (Dog or Cat Breeders)
	Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); Occupations Code, Chapters 202 (Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-ogists and Audiologists); 402 (Hearing Instrument Fitters and Dispensers); 403 (Dyslexia Practitioners and Therapists); 451 (Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians); 802 (Dog or Cat Breeders)
	Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); Occupations Code, Chapters 202 (Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-ogists and Audiologists); 402 (Hearing Instrument Fitters and Dispensers); 403 (Dyslexia Practitioners and Therapists); 451 (Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians); 802 (Dog or Cat Breeders)
	Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); Occupations Code, Chapters 202 (Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-ogists and Audiologists); 402 (Hearing Instrument Fitters and Dispensers); 403 (Dyslexia Practitioners and Therapists); 451 (Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians); 802 (Dog or Cat Breeders)




	The statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapter 51, and the program statutes for all of the Department programs: Agri-culture Code, Chapter 301 (Weather Modification and Control); Education Code, Chapter 1001 (Driver and Traffic Safety Ed-ucation); Government Code, Chapters 171 (Court-Ordered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escala
	The statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapter 51, and the program statutes for all of the Department programs: Agri-culture Code, Chapter 301 (Weather Modification and Control); Education Code, Chapter 1001 (Driver and Traffic Safety Ed-ucation); Government Code, Chapters 171 (Court-Ordered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escala
	The statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapter 51, and the program statutes for all of the Department programs: Agri-culture Code, Chapter 301 (Weather Modification and Control); Education Code, Chapter 1001 (Driver and Traffic Safety Ed-ucation); Government Code, Chapters 171 (Court-Ordered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escala
	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402999 Doug Jennings General Counsel Texas Department of Licensing and Regulation Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 475-4879 ♦ ♦ ♦ SUBCHAPTER M. CONTINUING EDUCATION AUDITS FOR LICENSE RENEWALS IN CERTAIN PROGRAMS 16 TAC §60.700, §60.701 Th


	sure that a CE audit does not affect the renewal process for the license holder. The proposed rules are applicable only to the affected programs because, with regard to the reporting of CE completion, the af-fected programs differ from other licensing programs adminis-tered by the Department that have CE requirements. In other programs, CE providers are required to register with the Depart-ment and report CE completion by license holders directly to the Department, which eliminates the need for the Departme
	sure that a CE audit does not affect the renewal process for the license holder. The proposed rules are applicable only to the affected programs because, with regard to the reporting of CE completion, the af-fected programs differ from other licensing programs adminis-tered by the Department that have CE requirements. In other programs, CE providers are required to register with the Depart-ment and report CE completion by license holders directly to the Department, which eliminates the need for the Departme
	to correct a deficiency or as part of a disciplinary action cannot be applied toward the next renewal of the license. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT Tony Couvillon, Policy Research and Budget Analyst, has deter-mined that for each year of the first five years the proposed rules are in effect, there are no estimated additional costs or reduc-tions in costs to state or local government as a result of enforcing or administering the proposed rules. Mr. Couvillon has determined that for each year of
	to correct a deficiency or as part of a disciplinary action cannot be applied toward the next renewal of the license. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT Tony Couvillon, Policy Research and Budget Analyst, has deter-mined that for each year of the first five years the proposed rules are in effect, there are no estimated additional costs or reduc-tions in costs to state or local government as a result of enforcing or administering the proposed rules. Mr. Couvillon has determined that for each year of


	Pursuant to Texas Government Code §2001.0221, the agency provides the following Government Growth Impact Statement for the proposed rules. For each year of the first five years the pro-posed rules will be in effect, the agency has determined the fol-lowing: 1. The proposed rules do not create or eliminate a government program. 2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed ru
	Pursuant to Texas Government Code §2001.0221, the agency provides the following Government Growth Impact Statement for the proposed rules. For each year of the first five years the pro-posed rules will be in effect, the agency has determined the fol-lowing: 1. The proposed rules do not create or eliminate a government program. 2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed ru
	Pursuant to Texas Government Code §2001.0221, the agency provides the following Government Growth Impact Statement for the proposed rules. For each year of the first five years the pro-posed rules will be in effect, the agency has determined the fol-lowing: 1. The proposed rules do not create or eliminate a government program. 2. Implementation of the proposed rules does not require the creation of new employee positions or the elimination of existing employee positions. 3. Implementation of the proposed ru
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	tioners and Licensed Dyslexia Therapists; Texas Occupations Code, Chapter 451, Athletic Trainers; Texas Occupations Code, Chapter 455, Massage Therapy; Texas Occupations Code, Chapter 605, Orthotists and Prosthetists; Texas Occupations Code, Chapter 701, Dietitians; Texas Occupations Code, Chap-ter 1952, Code Enforcement Officers; Texas Occupations Code, Chapter 1953, Sanitarians; and Texas Occupations Code, Chapter 1958, Mold Assessors and Remediators. The statutory provisions affected by the proposed rule
	tioners and Licensed Dyslexia Therapists; Texas Occupations Code, Chapter 451, Athletic Trainers; Texas Occupations Code, Chapter 455, Massage Therapy; Texas Occupations Code, Chapter 605, Orthotists and Prosthetists; Texas Occupations Code, Chapter 701, Dietitians; Texas Occupations Code, Chap-ter 1952, Code Enforcement Officers; Texas Occupations Code, Chapter 1953, Sanitarians; and Texas Occupations Code, Chapter 1958, Mold Assessors and Remediators. The statutory provisions affected by the proposed rule



	(e) This subchapter does not affect the department's authority to conduct inspections or investigations that involve examining the li-cense holder's continuing education records. §60.701. Continuing Education Audits for License Renewal. (a) The department may employ the audit system provided by this section to verify compliance with the continuing education require-ments established for the programs listed under §60.700(a). The de-partment may audit a license holder under this section for each renewal of th
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	TITLE 19. EDUCATION PART 2. TEXAS EDUCATION AGENCY CHAPTER 89. ADAPTATIONS FOR SPECIAL POPULATIONS SUBCHAPTER AA. COMMISSIONER'S RULES CONCERNING SPECIAL EDUCATION SERVICES DIVISION 2. CLARIFICATION OF PROVISIONS IN FEDERAL REGULATIONS 19 TAC §§89.1035, 89.1053, 89.1070 The Texas Education Agency (TEA) proposes amendments to §§89.1035, 89.1053, and 89.1070, concerning clarification of provisions in federal regulations and state law. The proposed amendment to §89.1053 would implement Senate Bill (SB) 133, 88

	The proposed amendment to §89.1070(d) would state that a student in Grade 11 or 12 who has failed to achieve satisfactory performance on no more than two state assessments would be eligible to graduate under the first condition described in §89.1070(b)(1). Section 89.1070(e) and (f), related to students who entered Grade 9 before the 2014-2015 school year, would be deleted. Proposed new §89.1070(e) would specify that if a student reaches maximum age eligibility but has not met the require-ments for graduati
	The proposed amendment to §89.1070(d) would state that a student in Grade 11 or 12 who has failed to achieve satisfactory performance on no more than two state assessments would be eligible to graduate under the first condition described in §89.1070(b)(1). Section 89.1070(e) and (f), related to students who entered Grade 9 before the 2014-2015 school year, would be deleted. Proposed new §89.1070(e) would specify that if a student reaches maximum age eligibility but has not met the require-ments for graduati
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	increase or decrease the number of individuals subject to its ap-plicability; and would not positively or adversely affect the state's economy. PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has determined that for each year of the first five years the proposal is in effect, the public benefit anticipated as a result of enforcing the proposal would be ensuring the rules are current by align-ing them with federal law, state statute, and administrative rule; assisting school districts with implementation of s
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	which establishes criteria for school districts to receive an annual allotment for students in a special education program; Texas Government Code, §392.002, which establishes the use of person first respectful language required by the legislature and the Texas Legislative Council; 34 Code of Federal Regu-lations (CFR), §300.8, which defines terms regarding a child with a disability; 34 CFR, §300.100, which establishes eligibility criteria for a state to receive assistance; 34 CFR, §300.101, which defines th
	provisions of Texas Education Code (TEC), §37.0021 (Use of Confine-ment, Restraint, Seclusion, and Time-Out), it is the policy of the state to treat with dignity and respect all students, including students with disabilities who receive special education services under TEC, Chap-ter 29, Subchapter A. (b) Definitions. (1) Emergency means a situation in which a student's be-havior poses a threat of: (A) imminent, serious physical harm to the student or others; or (B) imminent, serious property destruction. (2
	provisions of Texas Education Code (TEC), §37.0021 (Use of Confine-ment, Restraint, Seclusion, and Time-Out), it is the policy of the state to treat with dignity and respect all students, including students with disabilities who receive special education services under TEC, Chap-ter 29, Subchapter A. (b) Definitions. (1) Emergency means a situation in which a student's be-havior poses a threat of: (A) imminent, serious physical harm to the student or others; or (B) imminent, serious property destruction. (2


	(1) On the day restraint is utilized, the campus administra-tor or designee must be notified verbally or in writing regarding the use of restraint. (2) On the day restraint is utilized, a good faith effort must be made to verbally notify the parent(s) regarding the use of restraint. (3) Written notification of the use of restraint must be placed in the mail or otherwise provided to the parent within one school day of the use of restraint. (4) Written documentation regarding the use of restraint must be plac
	(1) On the day restraint is utilized, the campus administra-tor or designee must be notified verbally or in writing regarding the use of restraint. (2) On the day restraint is utilized, a good faith effort must be made to verbally notify the parent(s) regarding the use of restraint. (3) Written notification of the use of restraint must be placed in the mail or otherwise provided to the parent within one school day of the use of restraint. (4) Written documentation regarding the use of restraint must be plac
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	(1) On the day restraint is utilized, the campus administra-tor or designee must be notified verbally or in writing regarding the use of restraint. (2) On the day restraint is utilized, a good faith effort must be made to verbally notify the parent(s) regarding the use of restraint. (3) Written notification of the use of restraint must be placed in the mail or otherwise provided to the parent within one school day of the use of restraint. (4) Written documentation regarding the use of restraint must be plac


	(1) physical contact or appropriately prescribed adaptive equipment to promote normative body positioning and/or physical functioning; (2) limited physical contact with a student to promote safety (e.g., holding a student's hand), prevent a potentially harmful action (e.g., running into the street), teach a skill, redirect attention, provide guidance to a location, or provide comfort; (3) limited physical contact or appropriately prescribed adaptive equipment to prevent a student from engaging in ongoing, r
	(1) physical contact or appropriately prescribed adaptive equipment to promote normative body positioning and/or physical functioning; (2) limited physical contact with a student to promote safety (e.g., holding a student's hand), prevent a potentially harmful action (e.g., running into the street), teach a skill, redirect attention, provide guidance to a location, or provide comfort; (3) limited physical contact or appropriately prescribed adaptive equipment to prevent a student from engaging in ongoing, r
	(1) physical contact or appropriately prescribed adaptive equipment to promote normative body positioning and/or physical functioning; (2) limited physical contact with a student to promote safety (e.g., holding a student's hand), prevent a potentially harmful action (e.g., running into the street), teach a skill, redirect attention, provide guidance to a location, or provide comfort; (3) limited physical contact or appropriately prescribed adaptive equipment to prevent a student from engaging in ongoing, r



	ARD committee must use any collected data to judge the effectiveness of the intervention and provide a basis for making determinations re-garding its continued use. (j) Student safety. Any behavior management technique and/or discipline management practice must be implemented in such a way as to protect the health and safety of the student and others. No discipline management practice may be calculated to inflict injury, cause harm, demean, or deprive the student of basic human necessities. (k) Data reporti
	end-of-course assessment instruments, which could include meeting the requirements of subsection (d) of this section. (2) The student has demonstrated mastery of the required state standards (or district standards if greater) in Chapters 110-117, 126-128, and 130 of this title; the student has [and] satisfactorily com-pleted credit requirements for graduation under the Foundation High School Program specified in §74.12 of this title applicable to students in general education; and [but] the student's admiss

	(3) performs satisfactorily as established in [the] TEC, Chapter 39, on the required end-of-course assessment instruments unless the student's ARD committee determines that satisfactory performance is not necessary. (d) A [Notwithstanding subsection (c)(3) of this section, a] student receiving special education services classified in Grade 11 or 12 who has taken each of the state assessments required by Chapter 101, Subchapter CC, of this title (relating to Commissioner's Rules Concern-ing Implementation of
	(3) performs satisfactorily as established in [the] TEC, Chapter 39, on the required end-of-course assessment instruments unless the student's ARD committee determines that satisfactory performance is not necessary. (d) A [Notwithstanding subsection (c)(3) of this section, a] student receiving special education services classified in Grade 11 or 12 who has taken each of the state assessments required by Chapter 101, Subchapter CC, of this title (relating to Commissioner's Rules Concern-ing Implementation of
	(3) performs satisfactorily as established in [the] TEC, Chapter 39, on the required end-of-course assessment instruments unless the student's ARD committee determines that satisfactory performance is not necessary. (d) A [Notwithstanding subsection (c)(3) of this section, a] student receiving special education services classified in Grade 11 or 12 who has taken each of the state assessments required by Chapter 101, Subchapter CC, of this title (relating to Commissioner's Rules Concern-ing Implementation of
	(3) performs satisfactorily as established in [the] TEC, Chapter 39, on the required end-of-course assessment instruments unless the student's ARD committee determines that satisfactory performance is not necessary. (d) A [Notwithstanding subsection (c)(3) of this section, a] student receiving special education services classified in Grade 11 or 12 who has taken each of the state assessments required by Chapter 101, Subchapter CC, of this title (relating to Commissioner's Rules Concern-ing Implementation of
	(3) performs satisfactorily as established in [the] TEC, Chapter 39, on the required end-of-course assessment instruments unless the student's ARD committee determines that satisfactory performance is not necessary. (d) A [Notwithstanding subsection (c)(3) of this section, a] student receiving special education services classified in Grade 11 or 12 who has taken each of the state assessments required by Chapter 101, Subchapter CC, of this title (relating to Commissioner's Rules Concern-ing Implementation of


	2007-2008) or Chapter 74, Subchapter G, of this title (relating to Grad-uation Requirements, Beginning with School Year 2012-2013)), as ap-plicable, including satisfactory performance as established in the TEC, Chapter 39, on the required state assessments.] [(2) Notwithstanding paragraph (1) of this subsection, as the TEC, §28.0258 and §39.025(a-2), modify the state assessment re-quirements applicable to students in general education, a student re-ceiving special education services who is classified in Gra
	2007-2008) or Chapter 74, Subchapter G, of this title (relating to Grad-uation Requirements, Beginning with School Year 2012-2013)), as ap-plicable, including satisfactory performance as established in the TEC, Chapter 39, on the required state assessments.] [(2) Notwithstanding paragraph (1) of this subsection, as the TEC, §28.0258 and §39.025(a-2), modify the state assessment re-quirements applicable to students in general education, a student re-ceiving special education services who is classified in Gra
	2007-2008) or Chapter 74, Subchapter G, of this title (relating to Grad-uation Requirements, Beginning with School Year 2012-2013)), as ap-plicable, including satisfactory performance as established in the TEC, Chapter 39, on the required state assessments.] [(2) Notwithstanding paragraph (1) of this subsection, as the TEC, §28.0258 and §39.025(a-2), modify the state assessment re-quirements applicable to students in general education, a student re-ceiving special education services who is classified in Gra




	adult service agencies on how to assist the student in meeting postsec-ondary goals. [An evaluation as required by 34 CFR, §300.305(e)(1), must be included as part of the summary for a student graduating under subsections (b)(2); (b)(3)(A), (B), or (C); or (f)(4)(A), (B), or (C) of this section.] (h) Students who meet graduation requirements under subsec-tion (b)(2) or (b)(3)(A), (B), or (C) of this section and who will con-tinue enrollment in public school to receive special education services aligned to t
	adult service agencies on how to assist the student in meeting postsec-ondary goals. [An evaluation as required by 34 CFR, §300.305(e)(1), must be included as part of the summary for a student graduating under subsections (b)(2); (b)(3)(A), (B), or (C); or (f)(4)(A), (B), or (C) of this section.] (h) Students who meet graduation requirements under subsec-tion (b)(2) or (b)(3)(A), (B), or (C) of this section and who will con-tinue enrollment in public school to receive special education services aligned to t
	BACKGROUND INFORMATION AND JUSTIFICATION: Texas Education Code (TEC), §37.009(a-2), as added by HB 114, 88th Texas Legislature, Regular Session, 2023, states that if a DAEP is at capacity at the time the campus behavior coordinator is de-termining placement of a student who engaged in an expellable offense under TEC, §37.007, for violent conduct, as defined by commissioner of education rule, a student who is currently placed at the DAEP for a marihuana, e-cigarette, alcohol, or abusable, volatile chemical o
	BACKGROUND INFORMATION AND JUSTIFICATION: Texas Education Code (TEC), §37.009(a-2), as added by HB 114, 88th Texas Legislature, Regular Session, 2023, states that if a DAEP is at capacity at the time the campus behavior coordinator is de-termining placement of a student who engaged in an expellable offense under TEC, §37.007, for violent conduct, as defined by commissioner of education rule, a student who is currently placed at the DAEP for a marihuana, e-cigarette, alcohol, or abusable, volatile chemical o


	is no anticipated economic cost to persons who are required to comply with the proposal. DATA AND REPORTING IMPACT: The proposal would have no data and reporting impact. PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-QUIREMENTS: TEA has determined that the proposal would not require a written report or other paperwork to be completed by a principal or classroom teacher. PUBLIC COMMENTS: The public comment period on the proposal begins July 19, 2024, and ends August 19, 2024. A request for a public hearing on 
	is no anticipated economic cost to persons who are required to comply with the proposal. DATA AND REPORTING IMPACT: The proposal would have no data and reporting impact. PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-QUIREMENTS: TEA has determined that the proposal would not require a written report or other paperwork to be completed by a principal or classroom teacher. PUBLIC COMMENTS: The public comment period on the proposal begins July 19, 2024, and ends August 19, 2024. A request for a public hearing on 
	is no anticipated economic cost to persons who are required to comply with the proposal. DATA AND REPORTING IMPACT: The proposal would have no data and reporting impact. PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-QUIREMENTS: TEA has determined that the proposal would not require a written report or other paperwork to be completed by a principal or classroom teacher. PUBLIC COMMENTS: The public comment period on the proposal begins July 19, 2024, and ends August 19, 2024. A request for a public hearing on 
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	false alarm or report under Texas Penal Code, §42.06, or terroristic threat under Texas Penal Code, §22.07. (2) TEC, §37.007(b)(2)(C)--While on or within 300 feet of school property, or while attending a school-sponsored or school-re-lated activity on or off school property, the student engages in conduct that contains the elements of the offense of assault under Texas Penal Code, §22.01(a)(1), including when committed as an act of retaliation against an employee or volunteer, as described in TEC, §37.007(d
	false alarm or report under Texas Penal Code, §42.06, or terroristic threat under Texas Penal Code, §22.07. (2) TEC, §37.007(b)(2)(C)--While on or within 300 feet of school property, or while attending a school-sponsored or school-re-lated activity on or off school property, the student engages in conduct that contains the elements of the offense of assault under Texas Penal Code, §22.01(a)(1), including when committed as an act of retaliation against an employee or volunteer, as described in TEC, §37.007(d



	(B) sexual assault under Texas Penal Code, §22.011; (C) aggravated sexual assault under Texas Penal Code, §22.021; (D) murder under Texas Penal Code, §19.02; (E) capital murder under Texas Penal Code, §19.03; or (F) criminal attempt to commit murder or capital mur-der under Texas Penal Code, §15.01. (6) TEC, §37.007(c)(1)-(4)--While placed in a DAEP and on the program campus, the student engages in documented serious misbehavior despite documented behavioral interventions. The agency certifies that legal co
	(B) sexual assault under Texas Penal Code, §22.011; (C) aggravated sexual assault under Texas Penal Code, §22.021; (D) murder under Texas Penal Code, §19.02; (E) capital murder under Texas Penal Code, §19.03; or (F) criminal attempt to commit murder or capital mur-der under Texas Penal Code, §15.01. (6) TEC, §37.007(c)(1)-(4)--While placed in a DAEP and on the program campus, the student engages in documented serious misbehavior despite documented behavioral interventions. The agency certifies that legal co
	(B) sexual assault under Texas Penal Code, §22.011; (C) aggravated sexual assault under Texas Penal Code, §22.021; (D) murder under Texas Penal Code, §19.02; (E) capital murder under Texas Penal Code, §19.03; or (F) criminal attempt to commit murder or capital mur-der under Texas Penal Code, §15.01. (6) TEC, §37.007(c)(1)-(4)--While placed in a DAEP and on the program campus, the student engages in documented serious misbehavior despite documented behavioral interventions. The agency certifies that legal co
	(B) sexual assault under Texas Penal Code, §22.011; (C) aggravated sexual assault under Texas Penal Code, §22.021; (D) murder under Texas Penal Code, §19.02; (E) capital murder under Texas Penal Code, §19.03; or (F) criminal attempt to commit murder or capital mur-der under Texas Penal Code, §15.01. (6) TEC, §37.007(c)(1)-(4)--While placed in a DAEP and on the program campus, the student engages in documented serious misbehavior despite documented behavioral interventions. The agency certifies that legal co


	Subsection (c) would identify the personnel requirements for completing the mental health training program. Subsection (d) would establish the criteria for selecting an evi-dence-based training program. Subsection (d)(1) would allow districts to select an evidence-based mental health training course that is on the recommended lists provided by the TEA, Texas Health and Human Services Commission, or an education service center. Subsection (d)(2) would establish requirements for a district that selects an evi
	Subsection (c) would identify the personnel requirements for completing the mental health training program. Subsection (d) would establish the criteria for selecting an evi-dence-based training program. Subsection (d)(1) would allow districts to select an evidence-based mental health training course that is on the recommended lists provided by the TEA, Texas Health and Human Services Commission, or an education service center. Subsection (d)(2) would establish requirements for a district that selects an evi


	decrease in fees paid to the agency; would not expand, limit, or repeal an existing regulation; would not increase or decrease the number of individuals subject to its applicability; and would not positively or adversely affect the state's economy. PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has determined that for each year of the first five years the proposal is in effect, the public benefit anticipated as a result of enforc-ing the proposal would be to ensure that district employees who regularly inte
	decrease in fees paid to the agency; would not expand, limit, or repeal an existing regulation; would not increase or decrease the number of individuals subject to its applicability; and would not positively or adversely affect the state's economy. PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has determined that for each year of the first five years the proposal is in effect, the public benefit anticipated as a result of enforc-ing the proposal would be to ensure that district employees who regularly inte
	decrease in fees paid to the agency; would not expand, limit, or repeal an existing regulation; would not increase or decrease the number of individuals subject to its applicability; and would not positively or adversely affect the state's economy. PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has determined that for each year of the first five years the proposal is in effect, the public benefit anticipated as a result of enforc-ing the proposal would be to ensure that district employees who regularly inte
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	(A) participate and complete the required content in subsection (d) of this section; (B) participate and complete the required content in subsection (e) of this section; and (C) submit and maintain supporting documentation of completion as described in subsection (f) of this section. (c) Personnel required to complete the evidence-based mental health training program. (1) A school district shall require each district employee who regularly interacts with students enrolled at the district to complete an evid
	(A) participate and complete the required content in subsection (d) of this section; (B) participate and complete the required content in subsection (e) of this section; and (C) submit and maintain supporting documentation of completion as described in subsection (f) of this section. (c) Personnel required to complete the evidence-based mental health training program. (1) A school district shall require each district employee who regularly interacts with students enrolled at the district to complete an evid
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	(A) participate and complete the required content in subsection (d) of this section; (B) participate and complete the required content in subsection (e) of this section; and (C) submit and maintain supporting documentation of completion as described in subsection (f) of this section. (c) Personnel required to complete the evidence-based mental health training program. (1) A school district shall require each district employee who regularly interacts with students enrolled at the district to complete an evid




	(A) awareness and understanding of mental health and substance use prevalence data; (B) knowledge, skills, and abilities for implementing mental health prevention and substance use prevention in a school to protect the health and safety of students and staff, including strategies to prevent harm or violence to self or others that may pose a threat to school safety; (C) awareness and introductory understanding of typical child development, adverse childhood experiences, grief and trauma, risk factors, the be
	(A) awareness and understanding of mental health and substance use prevalence data; (B) knowledge, skills, and abilities for implementing mental health prevention and substance use prevention in a school to protect the health and safety of students and staff, including strategies to prevent harm or violence to self or others that may pose a threat to school safety; (C) awareness and introductory understanding of typical child development, adverse childhood experiences, grief and trauma, risk factors, the be
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	cols designed to promote student mental health and wellness, to pre-vent harm or violence to self or others, and to prevent threats to school safety; (C) intervene effectively to engage parents or guardians and caregivers with practical evidence-based practices and programs, including in mental and behavioral health related crisis situations; (D) facilitate mental health safety planning, including suicide prevention and intervention; (E) facilitate referral pathways that connect parents, guardians, and care
	cols designed to promote student mental health and wellness, to pre-vent harm or violence to self or others, and to prevent threats to school safety; (C) intervene effectively to engage parents or guardians and caregivers with practical evidence-based practices and programs, including in mental and behavioral health related crisis situations; (D) facilitate mental health safety planning, including suicide prevention and intervention; (E) facilitate referral pathways that connect parents, guardians, and care


	inghouse on providing mental health training per TEC, §21.451; de-velop a local policy on what training will be provided; and determine the training frequency for personnel required to be trained. (e) Training Program Required Content Related to Local School District Practices and Procedures. (1) For applicability of the course content in subsection (d) of this section to local school district context, the personnel who regularly interact with students must be informed of the local district practices and pr
	inghouse on providing mental health training per TEC, §21.451; de-velop a local policy on what training will be provided; and determine the training frequency for personnel required to be trained. (e) Training Program Required Content Related to Local School District Practices and Procedures. (1) For applicability of the course content in subsection (d) of this section to local school district context, the personnel who regularly interact with students must be informed of the local district practices and pr
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	(A) When calculating the percentage of staff to be trained, the denominator is the number of school district employees who regularly interact with students who are required under subsection (c) of this section to receive mental health training. (B) The percentages in this subsection shall be calcu-lated using the number of school district employees who regularly in-teract with students and are employed by the district as of September 1 in any given school year. (C) The number and percentage of employees and
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	The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §133.45, concerning Miscellaneous Policies and Protocols. BACKGROUND AND PURPOSE The proposal is necessary to implement Senate Bill (S.B.) 186 and S.B. 1402, 88th Legislature, Regular Session, 2023. S.B. 186 added new Texas Health and Safety Code (HSC) §256.003, which prohibits a hospital or other health care facility from discharging or otherwise releasing a patient to a group home, boarding home fa
	The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §133.45, concerning Miscellaneous Policies and Protocols. BACKGROUND AND PURPOSE The proposal is necessary to implement Senate Bill (S.B.) 186 and S.B. 1402, 88th Legislature, Regular Session, 2023. S.B. 186 added new Texas Health and Safety Code (HSC) §256.003, which prohibits a hospital or other health care facility from discharging or otherwise releasing a patient to a group home, boarding home fa
	The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §133.45, concerning Miscellaneous Policies and Protocols. BACKGROUND AND PURPOSE The proposal is necessary to implement Senate Bill (S.B.) 186 and S.B. 1402, 88th Legislature, Regular Session, 2023. S.B. 186 added new Texas Health and Safety Code (HSC) §256.003, which prohibits a hospital or other health care facility from discharging or otherwise releasing a patient to a group home, boarding home fa
	The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §133.45, concerning Miscellaneous Policies and Protocols. BACKGROUND AND PURPOSE The proposal is necessary to implement Senate Bill (S.B.) 186 and S.B. 1402, 88th Legislature, Regular Session, 2023. S.B. 186 added new Texas Health and Safety Code (HSC) §256.003, which prohibits a hospital or other health care facility from discharging or otherwise releasing a patient to a group home, boarding home fa
	GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rule will not affect the number of HHSC employee positions; (3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6)
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	ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comment period; or (3) emailed before midnight on the last day of the comment period. If the last day to submit comments falls on a holiday, comments must be post-marked, shipped, or emailed before midnight on the following business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 24R002" in the subject line. STATUTORY AUT
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	(F) Pediatric ICU--The same as adult ICU, but for pa-tients 17 years and younger. (G) Pediatrics--Ward medical/surgical beds for patients 17 years and younger. (H) Physically available beds--Beds that are licensed, physically set up, and available for use. These are beds regularly main-tained in the hospital for the use of patients, which furnish accommoda-tions with supporting services (such as food, laundry, and housekeep-ing). These beds may or may not be staffed but are physically available. (I) Psychia
	(F) Pediatric ICU--The same as adult ICU, but for pa-tients 17 years and younger. (G) Pediatrics--Ward medical/surgical beds for patients 17 years and younger. (H) Physically available beds--Beds that are licensed, physically set up, and available for use. These are beds regularly main-tained in the hospital for the use of patients, which furnish accommoda-tions with supporting services (such as food, laundry, and housekeep-ing). These beds may or may not be staffed but are physically available. (I) Psychia
	(F) Pediatric ICU--The same as adult ICU, but for pa-tients 17 years and younger. (G) Pediatrics--Ward medical/surgical beds for patients 17 years and younger. (H) Physically available beds--Beds that are licensed, physically set up, and available for use. These are beds regularly main-tained in the hospital for the use of patients, which furnish accommoda-tions with supporting services (such as food, laundry, and housekeep-ing). These beds may or may not be staffed but are physically available. (I) Psychia



	(F) include evidence that the hospital has commu-nicated prospectively with the local utility and phone companies regarding the need for the hospital to be given priority for the restora-tion of utility and phone services and a process for testing internal and external communications systems regularly; (G) include the use of a Texas Department of State Health Services (DSHS) [department] approved process to update bed availability, as follows: (i) as requested by DSHS [the department] during a public health
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	(IV) transport of records and supplies, including the protocol for the transfer of patient specific medications and records to the receiving facility, which [. These records] shall include at a minimum: (-a-) the patient's most recent physician's as-sessment;[,] (-b-) order sheet;[,] (-c-) medication administration record (MAR); [, and] (-d-) patient history with physical documen-tation; and [.] (-e-) a [A] weather-proof patient identifica-tion wrist band (or equivalent identification), which must be intact

	(F) educational information in both English and Span-ish on: (i) pertussis disease and the availability of a vaccine to protect against pertussis, including information on the Centers for Disease Control and Prevention recommendation that parents receive Tdap during the postpartum period to protect newborns from the trans-mission of pertussis; and (ii) the incidence of cytomegalovirus, birth defects caused by congenital cytomegalovirus, and available resources for the family of an infant born with congenita
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	ber, and pneumococcal vaccine shall be made available throughout the year; (4) [(3)] require that the person administering the vaccine ask the elderly patient if they are currently vaccinated against influenza or pneumococcal disease, assess potential contraindications, and then, if appropriate, administer the vaccine under approved hospital proto-cols; and (5) [(4)] address required documentation of the vaccination in the patient medical record. (6) [(5)] HHSC [The department] may waive requirements relate



	CHAPTER 140. HEALTH PROFESSIONS REGULATION The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes the repeal of §140.433, concerning Licensing, Certification, or Registration of Military Service Members, Military Veterans, and Military Spouses, and new §140.433, concerning Licensing, Certification, or Registra-tion of Military Service Members, Military Spouses, and Military Veterans. BACKGROUND AND PURPOSE The proposal is necessary to comply with and implement Senate Bi
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	(7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural communities because the rule does not impose any additional costs or requirements for LCDC applicants or licensees. LOCAL EMPLOYMENT IMPACT The proposed rule will not affe
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	The repeal is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Occupations Code Chapter 504, which authorizes the Executive Commis-sioner to adopt rules governing the performance, conduct, and ethics for persons licensed as LCDCs. §140.433. Licensing, Certification, or Registration of Military Ser-vice Members, Military Veterans, and Military
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	United States or a reserve unit of one of those branches of the armed forces. (4) "License" means a license, certificate, registration, per-mit, or other form of authorization required by law or an HHSC rule to practice as a licensed chemical dependency counselor (LCDC), certi-fied clinical supervisor, or counselor intern (CI). (5) "Military service member" means a person who is on active duty. (6) "Military spouse" means a person who is married to a military service member. (7) "Military veteran" means a p
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	(h) HHSC's authority to require an applicant to undergo a criminal history background check, and the timeframes associated with that process, are not affected by the provisions of this section. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402975 Karen Ray Chief Counsel Department of State Health Services Earliest possible date of adoption: Augus
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	(2) implementation of the proposed rules will not affect the num-ber of DSHS employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to DSHS; (5) the proposed rules will create new regulations; (6) the proposed rules will not expand, limit, or repeal existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules
	(2) implementation of the proposed rules will not affect the num-ber of DSHS employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to DSHS; (5) the proposed rules will create new regulations; (6) the proposed rules will not expand, limit, or repeal existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules
	(2) implementation of the proposed rules will not affect the num-ber of DSHS employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to DSHS; (5) the proposed rules will create new regulations; (6) the proposed rules will not expand, limit, or repeal existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules
	(2) implementation of the proposed rules will not affect the num-ber of DSHS employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to DSHS; (5) the proposed rules will create new regulations; (6) the proposed rules will not expand, limit, or repeal existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules
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	last working day of the comment period; or (3) emailed before midnight on the last day of the comment period. If the last day to submit comments falls on a holiday, comments must be post-marked, shipped, or emailed before midnight on the following business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 23R080" in the subject line. STATUTORY AUTHORITY The new sections are authorized by Texas Health and Safety Code Chapter 431, which directs the Executive Commissioner o
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	(8) Meat food product--Has the meaning assigned by Sec-tion 1(j), Federal Meat Inspection Act (21 USC §601(j)). The term does not include an analogue product or a cell-cultured product. (9) Poultry--Has the meaning assigned by Section 4(e), Poultry Products Inspection Act (21 USC §453(e)). The term does not include an analogue product or a cell-cultured product. (10) Poultry product--Has the meaning assigned by Section 4(f), Poultry Products Inspection Act (21 USC §453(f)). The term does not include an anal
	(8) Meat food product--Has the meaning assigned by Sec-tion 1(j), Federal Meat Inspection Act (21 USC §601(j)). The term does not include an analogue product or a cell-cultured product. (9) Poultry--Has the meaning assigned by Section 4(e), Poultry Products Inspection Act (21 USC §453(e)). The term does not include an analogue product or a cell-cultured product. (10) Poultry product--Has the meaning assigned by Section 4(f), Poultry Products Inspection Act (21 USC §453(f)). The term does not include an anal
	(8) Meat food product--Has the meaning assigned by Sec-tion 1(j), Federal Meat Inspection Act (21 USC §601(j)). The term does not include an analogue product or a cell-cultured product. (9) Poultry--Has the meaning assigned by Section 4(e), Poultry Products Inspection Act (21 USC §453(e)). The term does not include an analogue product or a cell-cultured product. (10) Poultry product--Has the meaning assigned by Section 4(f), Poultry Products Inspection Act (21 USC §453(f)). The term does not include an anal
	(8) Meat food product--Has the meaning assigned by Sec-tion 1(j), Federal Meat Inspection Act (21 USC §601(j)). The term does not include an analogue product or a cell-cultured product. (9) Poultry--Has the meaning assigned by Section 4(e), Poultry Products Inspection Act (21 USC §453(e)). The term does not include an analogue product or a cell-cultured product. (10) Poultry product--Has the meaning assigned by Section 4(f), Poultry Products Inspection Act (21 USC §453(f)). The term does not include an anal






	Summary Sheets for Regulation Amendments (RATS Identifica-tion). The amendment updates NRC information, including the sum of ratios equation, used for determining whether aggregate quantities of radionuclides exceed the category 1 or category 2 radioactive material thresholds. An additional RATS Identifica-tion prescribes an update to the 21 Code of Federal Regulations (CFR) reference used when evaluating applications for specific licenses to manufacture, prepare, or transfer for commercial dis-tribution, r
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	§289.251(f)(3) of this subchapter" as is consistent with other subsections listing requirements for specific licenses. Proposed amendment to §289.252(dd)(1) and §289.252(dd)(2)(C) adds a reference to "court" orders to reflect that only a court can issue a civil penalty under Texas Health & Safety Code Chapter 401; the issuance of civil penalties is considered in matters of modification, suspension, and revocation of licenses. Proposed amendment to §289.252(gg)(8) deletes the paragraph and removes the obsole
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	Texas Government Code §2001.0045 does not apply to this rule because the rule is necessary to protect the health, safety, and welfare of the residents of Texas. PUBLIC BENEFITS AND COSTS Dr. Timothy Stevenson, Associate Commissioner, Consumer Protection Division, has determined for each year of the first five years the rule is in effect, the public will benefit from adopting the rule. The public benefit anticipated as the result of enforc-ing or administering the rule is to ensure continued enhanced protect
	Texas Government Code §2001.0045 does not apply to this rule because the rule is necessary to protect the health, safety, and welfare of the residents of Texas. PUBLIC BENEFITS AND COSTS Dr. Timothy Stevenson, Associate Commissioner, Consumer Protection Division, has determined for each year of the first five years the rule is in effect, the public will benefit from adopting the rule. The public benefit anticipated as the result of enforc-ing or administering the rule is to ensure continued enhanced protect
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	Safety Code §1001.075, which authorize the Executive Com-missioner of HHSC to adopt rules and policies for the operation and provision of health and human services by DSHS and for the administration of Texas Health and Safety Code Chapter 1001. The amendment also implements Texas Health and Safety Code Chapters 401 and 1001 and Texas Government Code Chapter 531. §289.252. Licensing of Radioactive Material. (a) Purpose. The intent of this section is as follows. (1) This section provides for the specific lice
	Safety Code §1001.075, which authorize the Executive Com-missioner of HHSC to adopt rules and policies for the operation and provision of health and human services by DSHS and for the administration of Texas Health and Safety Code Chapter 1001. The amendment also implements Texas Health and Safety Code Chapters 401 and 1001 and Texas Government Code Chapter 531. §289.252. Licensing of Radioactive Material. (a) Purpose. The intent of this section is as follows. (1) This section provides for the specific lice


	(2) Licensees engaged in well logging service operations and tracer studies are subject to the requirements of §289.253 of this subchapter [title]. (3) Licensees engaged in industrial radiographic opera-tions are subject to the requirements of §289.255 of this subchapter [title]. (4) Licensees using radioactive material for medical or veterinary use are subject to the requirements of §289.256 of this subchapter [title]. (5) Licensees using sealed sources in irradiators are subject to the requirements of §28
	(2) Licensees engaged in well logging service operations and tracer studies are subject to the requirements of §289.253 of this subchapter [title]. (3) Licensees engaged in industrial radiographic opera-tions are subject to the requirements of §289.255 of this subchapter [title]. (4) Licensees using radioactive material for medical or veterinary use are subject to the requirements of §289.256 of this subchapter [title]. (5) Licensees using sealed sources in irradiators are subject to the requirements of §28
	(2) Licensees engaged in well logging service operations and tracer studies are subject to the requirements of §289.253 of this subchapter [title]. (3) Licensees engaged in industrial radiographic opera-tions are subject to the requirements of §289.255 of this subchapter [title]. (4) Licensees using radioactive material for medical or veterinary use are subject to the requirements of §289.256 of this subchapter [title]. (5) Licensees using sealed sources in irradiators are subject to the requirements of §28


	to the department [that] it remains financially qualified to conduct the licensed activity before a license is renewed. Methods for demon-strating financial qualifications are specified in subsection (jj)(8) of this section. Demonstrating [The requirement for demonstration of] financial qualifications [qualification] is separate from the requirement as specified in subsection (gg) of this section for certain applicants or licensees to provide financial assurance. (8) If facility drawings submitted in conjun

	(iv) the results of a recent leak test. (12) For sealed sources and devices allowed to be dis-tributed without registration of safety information as specified in [accordance with] subsection (v)(8)(A) of this section, the applicant must [shall] supply [only] the manufacturer, model number, [and] radionuclide, and quantity. (13) If it is not feasible to identify each sealed source and device individually, the applicant must [shall] propose constraints on the number and type of sealed sources and devices to b
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	(e) General requirements for the issuance of specific licenses. A license application will be approved if the department determines [that]: (1) the applicant and all personnel who handle [will be han-dling] the radioactive material are qualified by [reason of] training and experience to use the material [in question] for the purpose requested under [in accordance with] this chapter in such a manner as to minimize danger to occupational and public health and safety, life, property, and the environment; (2) t
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	(C) training and experience necessary to supervise the radiation safety aspects of the licensed activity. (3) Every licensee must [shall] establish in writing the au-thority, duties, and responsibilities of the RSO and ensure [that] the RSO is provided sufficient authority, organizational freedom, time, re-sources, and management prerogative to perform the specific duties of the RSO, including [which include the following]: (A) establishing [to establish] and overseeing [oversee] operating, safety, emergenc
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	of the inventory of the radioactive sealed sources authorized for use on the license every six months, to] include [the following]: (i) isotopes [isotope(s)]; (ii) quantities [quantity(ies)]; (iii) activities [activity(ies)]; (iv) date inventory is performed; (v) location; (vi) unique identifying number or serial number; and (vii) signature of person performing the inventory; (N) [(M)] ensuring [to ensure that] personnel are com-plying with this chapter, the conditions of the license, and the operating, saf
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	(v) certification by the American Board of Medical Physics in Medical Health Physics; or (D) equivalent qualifications as approved by the depart-ment. (8) The qualifications in paragraph (7)(A) -(D) do not ap-ply to individuals who have been adequately trained and designated as an RSO [RSOs] on licenses issued before October 1, 2000. (g) Duties and responsibilities of the Radiation Safety Com-mittee (RSC). The duties and responsibilities of the RSC include [the following]: (1) meeting as often as necessary 
	(v) certification by the American Board of Medical Physics in Medical Health Physics; or (D) equivalent qualifications as approved by the depart-ment. (8) The qualifications in paragraph (7)(A) -(D) do not ap-ply to individuals who have been adequately trained and designated as an RSO [RSOs] on licenses issued before October 1, 2000. (g) Duties and responsibilities of the Radiation Safety Com-mittee (RSC). The duties and responsibilities of the RSC include [the following]: (1) meeting as often as necessary 
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	(v) certification by the American Board of Medical Physics in Medical Health Physics; or (D) equivalent qualifications as approved by the depart-ment. (8) The qualifications in paragraph (7)(A) -(D) do not ap-ply to individuals who have been adequately trained and designated as an RSO [RSOs] on licenses issued before October 1, 2000. (g) Duties and responsibilities of the Radiation Safety Com-mittee (RSC). The duties and responsibilities of the RSC include [the following]: (1) meeting as often as necessary 


	this section, for that radionuclide. The sum of the ratios for all radionu-clides possessed under the license shall not exceed unity.] (i) The possession limit for a Type B specific license of broad scope, if only one radionuclide is possessed under such a license, is the quantity specified for that radionuclide in subsection (jj)(10) of this section. (ii) If two or more radionuclides are possessed under such a license, the possession limit for each is determined as follows: (I) For each radionuclide, deter
	this section, for that radionuclide. The sum of the ratios for all radionu-clides possessed under the license shall not exceed unity.] (i) The possession limit for a Type B specific license of broad scope, if only one radionuclide is possessed under such a license, is the quantity specified for that radionuclide in subsection (jj)(10) of this section. (ii) If two or more radionuclides are possessed under such a license, the possession limit for each is determined as follows: (I) For each radionuclide, deter


	(iii) the establishment of appropriate administrative procedures to ensure: (I) control of procurement and use of radioactive material; (II) completion of safety evaluations of proposed uses of radioactive material that [which] take into consideration such matters as the adequacy of facilities and equipment, training and expe-rience of the user, and the operating or handling procedures; and (III) review, approval, and recording by the RSC of safety evaluations of proposed uses prepared as specified in [acco
	(5) An application filed pursuant to subsection (e) of this section for a specific license other than one of broad scope is [will be] considered by the department as an application for a specific license of broad scope [under this subsection] if the applicable requirements of this subsection are satisfied. (6) The following conditions apply to specific licenses of broad scope. (A) Unless specifically authorized by [in accordance with] a separate license, a person [persons] licensed under this sub-section mu
	(5) An application filed pursuant to subsection (e) of this section for a specific license other than one of broad scope is [will be] considered by the department as an application for a specific license of broad scope [under this subsection] if the applicable requirements of this subsection are satisfied. (6) The following conditions apply to specific licenses of broad scope. (A) Unless specifically authorized by [in accordance with] a separate license, a person [persons] licensed under this sub-section mu
	(5) An application filed pursuant to subsection (e) of this section for a specific license other than one of broad scope is [will be] considered by the department as an application for a specific license of broad scope [under this subsection] if the applicable requirements of this subsection are satisfied. (6) The following conditions apply to specific licenses of broad scope. (A) Unless specifically authorized by [in accordance with] a separate license, a person [persons] licensed under this sub-section mu



	(A) the combining of exempt quantities of radioactive material in a single device; (B) any program advising a person [persons] to com-bine exempt quantity sources and providing devices for them to do so; and (C) the possession and use of combined exempt sources, in a single unregistered device, by a person [persons] exempt from licensing under [in accordance with] §289.251(e)(2) of this subchapter [title]. (k) Specific licenses for incorporating [incorporation of] byproduct material or NARM into gas and aer
	(A) the combining of exempt quantities of radioactive material in a single device; (B) any program advising a person [persons] to com-bine exempt quantity sources and providing devices for them to do so; and (C) the possession and use of combined exempt sources, in a single unregistered device, by a person [persons] exempt from licensing under [in accordance with] §289.251(e)(2) of this subchapter [title]. (k) Specific licenses for incorporating [incorporation of] byproduct material or NARM into gas and aer
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	(ii) the requirement, or lack of requirement, for leak testing, or for testing any "on-off" mechanism and indicator, including the maximum time interval for such testing, and the identification of radioactive material by isotope, quantity of radioactivity, and date of determination of the quantity; and (iii) the information [called for] in one of the fol-lowing statements, as appropriate, in the same or substantially similar form: (I) For radioactive materials other than NARM, the following statement is app

	(I) radiotoxicity of contained radioactive material; and (J) operating experience with identical devices or simi-larly designed and constructed devices. (3) If [In the event] the applicant desires [that] the gen-eral licensee under [in accordance with] §289.251(f)(4)(H) of this subchapter [title] or [in accordance with] equivalent regulations of the NRC or any agreement state, be authorized to install [mount] the device, collect the sample to be analyzed by a specific licensee for radioactive material leaka
	(I) radiotoxicity of contained radioactive material; and (J) operating experience with identical devices or simi-larly designed and constructed devices. (3) If [In the event] the applicant desires [that] the gen-eral licensee under [in accordance with] §289.251(f)(4)(H) of this subchapter [title] or [in accordance with] equivalent regulations of the NRC or any agreement state, be authorized to install [mount] the device, collect the sample to be analyzed by a specific licensee for radioactive material leaka

	(E) information on acceptable disposal options, includ-ing estimated costs of disposal; (F) the name or position, address, and phone number of a contact person at the department, the NRC, or any agreement state, from which additional information may be obtained; and (G) a statement [an indication] that it is the NRC's pol-icy to issue high civil penalties for improper disposal if the device is commercially distributed to a general licensee of the NRC. (5) An alternative approach to informing customers may b
	(E) information on acceptable disposal options, includ-ing estimated costs of disposal; (F) the name or position, address, and phone number of a contact person at the department, the NRC, or any agreement state, from which additional information may be obtained; and (G) a statement [an indication] that it is the NRC's pol-icy to issue high civil penalties for improper disposal if the device is commercially distributed to a general licensee of the NRC. (5) An alternative approach to informing customers may b
	(E) information on acceptable disposal options, includ-ing estimated costs of disposal; (F) the name or position, address, and phone number of a contact person at the department, the NRC, or any agreement state, from which additional information may be obtained; and (G) a statement [an indication] that it is the NRC's pol-icy to issue high civil penalties for improper disposal if the device is commercially distributed to a general licensee of the NRC. (5) An alternative approach to informing customers may b



	for both the intended user and each intermediate person and clearly designate the intermediate person [person(s)]. (iii) If no commercial distributions have been made to a person [persons] generally licensed under [in accordance with] §289.251(f)(4)(H) of this subchapter [title] during the reporting period, the report must [shall] so indicate. (iv) For devices received from a general licensee, the report must [shall] include the identity of the general licensee by name and address, the type, model number, a
	for both the intended user and each intermediate person and clearly designate the intermediate person [person(s)]. (iii) If no commercial distributions have been made to a person [persons] generally licensed under [in accordance with] §289.251(f)(4)(H) of this subchapter [title] during the reporting period, the report must [shall] so indicate. (iv) For devices received from a general licensee, the report must [shall] include the identity of the general licensee by name and address, the type, model number, a
	for both the intended user and each intermediate person and clearly designate the intermediate person [person(s)]. (iii) If no commercial distributions have been made to a person [persons] generally licensed under [in accordance with] §289.251(f)(4)(H) of this subchapter [title] during the reporting period, the report must [shall] so indicate. (iv) For devices received from a general licensee, the report must [shall] include the identity of the general licensee by name and address, the type, model number, a
	(IV) identify each general licensee by name and mailing address for the location of use; if there is no mailing address for the location of use an alternate address for the licensee must [shall] be submitted along with the information on the actual location of use; (V) identify an individual by name, position, and phone number who has knowledge of and authority to take required actions to ensure compliance with the appropriate regulations and re-quirements; (VI) include the type, model and serial number of 
	(IV) identify each general licensee by name and mailing address for the location of use; if there is no mailing address for the location of use an alternate address for the licensee must [shall] be submitted along with the information on the actual location of use; (V) identify an individual by name, position, and phone number who has knowledge of and authority to take required actions to ensure compliance with the appropriate regulations and re-quirements; (VI) include the type, model and serial number of 
	(IV) identify each general licensee by name and mailing address for the location of use; if there is no mailing address for the location of use an alternate address for the licensee must [shall] be submitted along with the information on the actual location of use; (V) identify an individual by name, position, and phone number who has knowledge of and authority to take required actions to ensure compliance with the appropriate regulations and re-quirements; (VI) include the type, model and serial number of 



	(m) Specific licenses for the manufacture, assembly, repair, or initial transfer of luminous safety devices containing tritium or prome-thium-147 for use in aircraft for distribution to a person [persons] gen-erally licensed under [in accordance with] §289.251(f)(4)(B) of this subchapter [title]. In addition to the requirements in subsection (e) of this section, a specific license to manufacture, assemble, repair, or initially transfer luminous safety devices containing tritium or prome-thium-147 for use in
	(m) Specific licenses for the manufacture, assembly, repair, or initial transfer of luminous safety devices containing tritium or prome-thium-147 for use in aircraft for distribution to a person [persons] gen-erally licensed under [in accordance with] §289.251(f)(4)(B) of this subchapter [title]. In addition to the requirements in subsection (e) of this section, a specific license to manufacture, assemble, repair, or initially transfer luminous safety devices containing tritium or prome-thium-147 for use in
	(m) Specific licenses for the manufacture, assembly, repair, or initial transfer of luminous safety devices containing tritium or prome-thium-147 for use in aircraft for distribution to a person [persons] gen-erally licensed under [in accordance with] §289.251(f)(4)(B) of this subchapter [title]. In addition to the requirements in subsection (e) of this section, a specific license to manufacture, assemble, repair, or initially transfer luminous safety devices containing tritium or prome-thium-147 for use in


	integrity under stresses likely to be encountered in normal use and accidents; (D) for devices containing radioactive material, the ra-diation profile of a prototype device; (E) details of quality control procedures to assure [that] production sources and devices meet the standards of the design and prototype tests; (F) procedures and standards for calibrating sealed sources and devices; (G) instructions for handling and storing the sealed source or device from the radiation safety standpoint. These instruc

	(p) Specific licenses for the manufacture and commercial dis-tribution of radioactive material for certain in vitro clinical or labora-tory testing under [in accordance with] the general license. In addition to the requirements in subsection (e) of this section, a specific license to manufacture or commercially distribute radioactive material for use under [in accordance with] the general license in §289.251(f)(4)(G) of this subchapter [title] will be issued if the department approves the fol-lowing informa
	(p) Specific licenses for the manufacture and commercial dis-tribution of radioactive material for certain in vitro clinical or labora-tory testing under [in accordance with] the general license. In addition to the requirements in subsection (e) of this section, a specific license to manufacture or commercially distribute radioactive material for use under [in accordance with] the general license in §289.251(f)(4)(G) of this subchapter [title] will be issued if the department approves the fol-lowing informa
	(p) Specific licenses for the manufacture and commercial dis-tribution of radioactive material for certain in vitro clinical or labora-tory testing under [in accordance with] the general license. In addition to the requirements in subsection (e) of this section, a specific license to manufacture or commercially distribute radioactive material for use under [in accordance with] the general license in §289.251(f)(4)(G) of this subchapter [title] will be issued if the department approves the fol-lowing informa
	(p) Specific licenses for the manufacture and commercial dis-tribution of radioactive material for certain in vitro clinical or labora-tory testing under [in accordance with] the general license. In addition to the requirements in subsection (e) of this section, a specific license to manufacture or commercially distribute radioactive material for use under [in accordance with] the general license in §289.251(f)(4)(G) of this subchapter [title] will be issued if the department approves the fol-lowing informa
	(p) Specific licenses for the manufacture and commercial dis-tribution of radioactive material for certain in vitro clinical or labora-tory testing under [in accordance with] the general license. In addition to the requirements in subsection (e) of this section, a specific license to manufacture or commercially distribute radioactive material for use under [in accordance with] the general license in §289.251(f)(4)(G) of this subchapter [title] will be issued if the department approves the fol-lowing informa


	(q) Specific licenses for the manufacture and commercial dis-tribution of ice detection devices. In addition to the requirements of subsection (e) of this section, a specific license to manufacture and commercially distribute ice detection devices to a person [persons] gen-erally licensed under [in accordance with] §289.251(f)(4)(E) of this subchapter [title] will be issued if the department approves the informa-tion submitted by the applicant. This information must [shall] satisfy the requirements of 10 CF
	(q) Specific licenses for the manufacture and commercial dis-tribution of ice detection devices. In addition to the requirements of subsection (e) of this section, a specific license to manufacture and commercially distribute ice detection devices to a person [persons] gen-erally licensed under [in accordance with] §289.251(f)(4)(E) of this subchapter [title] will be issued if the department approves the informa-tion submitted by the applicant. This information must [shall] satisfy the requirements of 10 CF
	(q) Specific licenses for the manufacture and commercial dis-tribution of ice detection devices. In addition to the requirements of subsection (e) of this section, a specific license to manufacture and commercially distribute ice detection devices to a person [persons] gen-erally licensed under [in accordance with] §289.251(f)(4)(E) of this subchapter [title] will be issued if the department approves the informa-tion submitted by the applicant. This information must [shall] satisfy the requirements of 10 CF



	(ii) [that] each syringe, vial, or other container used to hold a radioactive drug to be transferred for commercial distribution must [shall] include [the following]: (I) radiation symbol and the words, "CAUTION, RADIOACTIVE MATERIAL" or "DANGER, RADIOACTIVE MA-TERIAL";["] and (II) an identifier ensuring [that ensures that] the syringe, vial, or other container can be correlated with the information on the transport radiation shield. (2) A licensee must [shall] possess and use instrumentation to measure the
	(ii) [that] each syringe, vial, or other container used to hold a radioactive drug to be transferred for commercial distribution must [shall] include [the following]: (I) radiation symbol and the words, "CAUTION, RADIOACTIVE MATERIAL" or "DANGER, RADIOACTIVE MA-TERIAL";["] and (II) an identifier ensuring [that ensures that] the syringe, vial, or other container can be correlated with the information on the transport radiation shield. (2) A licensee must [shall] possess and use instrumentation to measure the
	(ii) [that] each syringe, vial, or other container used to hold a radioactive drug to be transferred for commercial distribution must [shall] include [the following]: (I) radiation symbol and the words, "CAUTION, RADIOACTIVE MATERIAL" or "DANGER, RADIOACTIVE MA-TERIAL";["] and (II) an identifier ensuring [that ensures that] the syringe, vial, or other container can be correlated with the information on the transport radiation shield. (2) A licensee must [shall] possess and use instrumentation to measure the


	(ii) the individual practiced at a pharmacy at a gov-ernment agency or federally recognized Indian Tribe [or at all other pharmacies] before November 30, 2007, or at all other pharmacies be-fore August 8, 2009, or an earlier date [the effective date of this rule] as noticed by the NRC or the department. (E) The licensee must [shall] provide the following to the department: (i) a copy of each individual's certification by a specialty board whose certification process has been recognized by the NRC, the depar
	(ii) the individual practiced at a pharmacy at a gov-ernment agency or federally recognized Indian Tribe [or at all other pharmacies] before November 30, 2007, or at all other pharmacies be-fore August 8, 2009, or an earlier date [the effective date of this rule] as noticed by the NRC or the department. (E) The licensee must [shall] provide the following to the department: (i) a copy of each individual's certification by a specialty board whose certification process has been recognized by the NRC, the depar
	(ii) the individual practiced at a pharmacy at a gov-ernment agency or federally recognized Indian Tribe [or at all other pharmacies] before November 30, 2007, or at all other pharmacies be-fore August 8, 2009, or an earlier date [the effective date of this rule] as noticed by the NRC or the department. (E) The licensee must [shall] provide the following to the department: (i) a copy of each individual's certification by a specialty board whose certification process has been recognized by the NRC, the depar



	hazards of the product or device to provide reasonable assurance the [that] possession, use, or commercial distribution of the depleted ura-nium in the product or device is not likely to cause any individual to receive in any period of one year a radiation dose in excess of ten per-cent of the limits as specified in §289.202(f) of this chapter [title]; and (B) reasonable assurance is provided that unique bene-fits will accrue to the public because of the usefulness of the product or device. (2) In the case 
	hazards of the product or device to provide reasonable assurance the [that] possession, use, or commercial distribution of the depleted ura-nium in the product or device is not likely to cause any individual to receive in any period of one year a radiation dose in excess of ten per-cent of the limits as specified in §289.202(f) of this chapter [title]; and (B) reasonable assurance is provided that unique bene-fits will accrue to the public because of the usefulness of the product or device. (2) In the case 
	hazards of the product or device to provide reasonable assurance the [that] possession, use, or commercial distribution of the depleted ura-nium in the product or device is not likely to cause any individual to receive in any period of one year a radiation dose in excess of ten per-cent of the limits as specified in §289.202(f) of this chapter [title]; and (B) reasonable assurance is provided that unique bene-fits will accrue to the public because of the usefulness of the product or device. (2) In the case 
	or device is commercially distributed to the generally licensed person and must [shall] include the following: (I) the identity of each general licensee by name and address; (II) the identity of an individual by name and po-sition who may constitute a point of contact between the department and the general licensee; (III) the type and model number of devices com-mercially distributed; and (IV) the quantity of depleted uranium contained in the product or device. (ii) If no commercial distributions have been 

	(J) shipping procedures; and (K) disposition of unwanted or unused radioactive ma-terial; (3) scaled drawings of the facility to include: (A) air filtration; (B) ventilation system; (C) plumbing; and (D) radioactive material handling systems and, when applicable, remote handling hot cells; (4) details of the environmental monitoring program; and (5) documentation of training as specified in subsection (jj)(1) of this section for all personnel who handle [will be handling] radioactive materials. (u) Specific
	(J) shipping procedures; and (K) disposition of unwanted or unused radioactive ma-terial; (3) scaled drawings of the facility to include: (A) air filtration; (B) ventilation system; (C) plumbing; and (D) radioactive material handling systems and, when applicable, remote handling hot cells; (4) details of the environmental monitoring program; and (5) documentation of training as specified in subsection (jj)(1) of this section for all personnel who handle [will be handling] radioactive materials. (u) Specific

	(3) In order to provide reasonable assurance that the radi-ation safety properties of the source or device are adequate to protect health and minimize danger to life and property, the request for evalu-ation of a sealed source or device must [shall] include sufficient infor-mation about the: (A) design; (B) manufacture; (C) prototype testing; (D) quality control program; (E) labeling; (F) proposed uses; and (G) leak testing. (4) The request for evaluation of a device must [shall] also include sufficient inf
	(3) In order to provide reasonable assurance that the radi-ation safety properties of the source or device are adequate to protect health and minimize danger to life and property, the request for evalu-ation of a sealed source or device must [shall] include sufficient infor-mation about the: (A) design; (B) manufacture; (C) prototype testing; (D) quality control program; (E) labeling; (F) proposed uses; and (G) leak testing. (4) The request for evaluation of a device must [shall] also include sufficient inf
	(3) In order to provide reasonable assurance that the radi-ation safety properties of the source or device are adequate to protect health and minimize danger to life and property, the request for evalu-ation of a sealed source or device must [shall] include sufficient infor-mation about the: (A) design; (B) manufacture; (C) prototype testing; (D) quality control program; (E) labeling; (F) proposed uses; and (G) leak testing. (4) The request for evaluation of a device must [shall] also include sufficient inf
	(3) In order to provide reasonable assurance that the radi-ation safety properties of the source or device are adequate to protect health and minimize danger to life and property, the request for evalu-ation of a sealed source or device must [shall] include sufficient infor-mation about the: (A) design; (B) manufacture; (C) prototype testing; (D) quality control program; (E) labeling; (F) proposed uses; and (G) leak testing. (4) The request for evaluation of a device must [shall] also include sufficient inf




	(ii) 10 µCi (0.37 MBq) for alpha emitting radionu-clides; or (B) the intended recipients are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactive material in any form in the case of unregistered sources or, for registered sealed sources con-tained in unregistered devices, are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactiv
	(ii) 10 µCi (0.37 MBq) for alpha emitting radionu-clides; or (B) the intended recipients are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactive material in any form in the case of unregistered sources or, for registered sealed sources con-tained in unregistered devices, are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactiv
	(ii) 10 µCi (0.37 MBq) for alpha emitting radionu-clides; or (B) the intended recipients are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactive material in any form in the case of unregistered sources or, for registered sealed sources con-tained in unregistered devices, are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactiv
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	(ii) 10 µCi (0.37 MBq) for alpha emitting radionu-clides; or (B) the intended recipients are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactive material in any form in the case of unregistered sources or, for registered sealed sources con-tained in unregistered devices, are qualified by training and experience and have sufficient facilities and equipment to safely use and handle the requested quantity of radioactiv


	of registration, including in the case of an inactive SS & D certificate of registration. (w) Issuance of specific licenses. (1) When the department determines [that] an application meets the requirements of the Act and the rules of this chapter [the de-partment], the department issues [will issue] a specific license autho-rizing the proposed activity in such form and containing the conditions and limitations as the department deems appropriate or necessary. (2) The department may incorporate in any license

	(B) mailing address; or (C) RSO. (6) Each licensee must [shall] notify the department, in writing, immediately following the filing of a voluntary or involuntary petition for bankruptcy by the licensee or its parent company, if the parent company is involved in the bankruptcy. (7) The notification in paragraph six [(6)] of this subsection must [shall] include: (A) the bankruptcy court in which the petition for bank-ruptcy was filed; and (B) the date of the filing of the petition. (8) A copy of the petition 
	(B) mailing address; or (C) RSO. (6) Each licensee must [shall] notify the department, in writing, immediately following the filing of a voluntary or involuntary petition for bankruptcy by the licensee or its parent company, if the parent company is involved in the bankruptcy. (7) The notification in paragraph six [(6)] of this subsection must [shall] include: (A) the bankruptcy court in which the petition for bank-ruptcy was filed; and (B) the date of the filing of the petition. (8) A copy of the petition 
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	sions of the license are no longer binding. During this time, the former licensee must [shall]: (A) be limited to actions involving radioactive material to those [that are] related to decommissioning; and (B) continue to control entry to restricted areas until each location [the location(s)] is suitable for release for unre-stricted use, as specified [in accordance with the requirements] in §289.202(ddd) of this chapter [title]. (4) Within 60 days of the occurrence of any of the follow-ing, each licensee mu

	tion must [may] not commence until the department has decided [made a determination] on the request. (7) A decommissioning plan must [shall] be submitted if required by license condition or if the procedures and activities neces-sary to carry out decommissioning of the site or separate building or outdoor area have not been previously approved by the department and these procedures could increase potential health and safety impacts to workers or to the public, such as in any of the following cases: (A) proc
	tion must [may] not commence until the department has decided [made a determination] on the request. (7) A decommissioning plan must [shall] be submitted if required by license condition or if the procedures and activities neces-sary to carry out decommissioning of the site or separate building or outdoor area have not been previously approved by the department and these procedures could increase potential health and safety impacts to workers or to the public, such as in any of the following cases: (A) proc
	tion must [may] not commence until the department has decided [made a determination] on the request. (7) A decommissioning plan must [shall] be submitted if required by license condition or if the procedures and activities neces-sary to carry out decommissioning of the site or separate building or outdoor area have not been previously approved by the department and these procedures could increase potential health and safety impacts to workers or to the public, such as in any of the following cases: (A) proc
	separate building or outdoor areas as soon as practicable but no later than 24 months following the initiation of decommissioning. (13) Except as provided in paragraph (14) of this subsec-tion, when decommissioning involves the entire site, the licensee must [shall] request license termination as soon as practicable but no later than 24 months following the initiation of decommissioning. (14) The department may approve a request for an alter-nate schedule for completion of decommissioning of the site or sep

	ued in effect beyond the expiration date under [in accordance with] paragraph (3) of this subsection, that the provisions of the license are no longer binding. The department provides [will provide] such notification when the department determines [that]: (A) radioactive material has been properly disposed; (B) reasonable effort has been made to eliminate resid-ual radioactive contamination, if present; (C) a radiation survey has been performed demonstrating [that demonstrates that] the premises are suitabl
	(1) A licensee must not [No licensee shall] transfer radioac-tive material except as authorized under [in accordance with] this chap-ter. This subsection does not include transfer for commercial distribu-tion. (2) Except as otherwise provided in a license and subject to the provisions of paragraphs (3) and (4) of this subsection, any licensee may transfer radioactive material: (A) to the department, only after receiving approval from the department [(A licensee may transfer material to the depart-ment only 
	(1) A licensee must not [No licensee shall] transfer radioac-tive material except as authorized under [in accordance with] this chap-ter. This subsection does not include transfer for commercial distribu-tion. (2) Except as otherwise provided in a license and subject to the provisions of paragraphs (3) and (4) of this subsection, any licensee may transfer radioactive material: (A) to the department, only after receiving approval from the department [(A licensee may transfer material to the depart-ment only 
	(1) A licensee must not [No licensee shall] transfer radioac-tive material except as authorized under [in accordance with] this chap-ter. This subsection does not include transfer for commercial distribu-tion. (2) Except as otherwise provided in a license and subject to the provisions of paragraphs (3) and (4) of this subsection, any licensee may transfer radioactive material: (A) to the department, only after receiving approval from the department [(A licensee may transfer material to the depart-ment only 



	(B) Quality control, labeling, safety instructions, and records and reports. Each person licensed under subparagraph (A) of this paragraph must [shall]: (i) label the immediate container of each quantity of source material with the type of source material and quantity of material and the words, "radioactive material"; ["radioactive material."] (ii) ensure [that] the quantities and concentrations of source material are as labeled and indicated in any transfer records;[.] (iii) provide the information as spec
	(B) Quality control, labeling, safety instructions, and records and reports. Each person licensed under subparagraph (A) of this paragraph must [shall]: (i) label the immediate container of each quantity of source material with the type of source material and quantity of material and the words, "radioactive material"; ["radioactive material."] (ii) ensure [that] the quantities and concentrations of source material are as labeled and indicated in any transfer records;[.] (iii) provide the information as spec
	(B) Quality control, labeling, safety instructions, and records and reports. Each person licensed under subparagraph (A) of this paragraph must [shall]: (i) label the immediate container of each quantity of source material with the type of source material and quantity of material and the words, "radioactive material"; ["radioactive material."] (ii) ensure [that] the quantities and concentrations of source material are as labeled and indicated in any transfer records;[.] (iii) provide the information as spec
	(B) Quality control, labeling, safety instructions, and records and reports. Each person licensed under subparagraph (A) of this paragraph must [shall]: (i) label the immediate container of each quantity of source material with the type of source material and quantity of material and the words, "radioactive material"; ["radioactive material."] (ii) ensure [that] the quantities and concentrations of source material are as labeled and indicated in any transfer records;[.] (iii) provide the information as spec
	(B) Quality control, labeling, safety instructions, and records and reports. Each person licensed under subparagraph (A) of this paragraph must [shall]: (i) label the immediate container of each quantity of source material with the type of source material and quantity of material and the words, "radioactive material"; ["radioactive material."] (ii) ensure [that] the quantities and concentrations of source material are as labeled and indicated in any transfer records;[.] (iii) provide the information as spec


	(III) The following are to be submitted to the de-partment by January 31 of each year: (-a-) each report required by subclauses (I) and (II) of this clause covering all transfers for the previous calendar year; (-b-) if no transfers were made during the cur-rent period to a person [persons] generally licensed under [in accor-dance with] §289.251(f)(3) of this subchapter [title]; 10 CFR [Title 10, CFR,] §40.22; or equivalent regulations of any agreement state, a re-port to the department indicating so; and (

	having jurisdiction where the licensee maintains an office for directing the licensed activity, and at which radiation safety records are normally maintained, is granted a general license to conduct the activities autho-rized in such licensing document within the State of Texas provided [that]: (A) the licensing document does not limit the activity authorized by such document to specified installations or locations; (B) the out-of-state licensee notifies the department in writing at least three working days

	(iii) a copy of the licensee's radioactive material li-cense; (iv) a copy of all applicable sections of this chapter [25 TAC, Chapter 289]; and (v) a copy of the completed RC Form 252-3 notify-ing the department of the licensee's intent to work in Texas. (2) In addition to the provisions of paragraph (1) of this subsection, any person who holds a specific license issued by the NRC or any agreement state authorizing the holder to manufacture, trans-fer, install, or service the device described in §289.251(f)
	(iii) a copy of the licensee's radioactive material li-cense; (iv) a copy of all applicable sections of this chapter [25 TAC, Chapter 289]; and (v) a copy of the completed RC Form 252-3 notify-ing the department of the licensee's intent to work in Texas. (2) In addition to the provisions of paragraph (1) of this subsection, any person who holds a specific license issued by the NRC or any agreement state authorizing the holder to manufacture, trans-fer, install, or service the device described in §289.251(f)
	(B) when a combination of the unsealed radionuclides requested or authorized on the license, with a half-life greater than 120 days, results in the R of the radionuclides divided by 105 being greater than 1 (unity rule), where R is defined as the sum of the ratios of the quantity of each radionuclide to the applicable value in subsec-tion (jj)(2) of this section; (C) when sealed sources or plated foils requested or au-thorized on the license, with a half-life greater than 120 days and in quantities exceedin
	(B) when a combination of the unsealed radionuclides requested or authorized on the license, with a half-life greater than 120 days, results in the R of the radionuclides divided by 105 being greater than 1 (unity rule), where R is defined as the sum of the ratios of the quantity of each radionuclide to the applicable value in subsec-tion (jj)(2) of this section; (C) when sealed sources or plated foils requested or au-thorized on the license, with a half-life greater than 120 days and in quantities exceedin
	(B) when a combination of the unsealed radionuclides requested or authorized on the license, with a half-life greater than 120 days, results in the R of the radionuclides divided by 105 being greater than 1 (unity rule), where R is defined as the sum of the ratios of the quantity of each radionuclide to the applicable value in subsec-tion (jj)(2) of this section; (C) when sealed sources or plated foils requested or au-thorized on the license, with a half-life greater than 120 days and in quantities exceedin
	(B) when a combination of the unsealed radionuclides requested or authorized on the license, with a half-life greater than 120 days, results in the R of the radionuclides divided by 105 being greater than 1 (unity rule), where R is defined as the sum of the ratios of the quantity of each radionuclide to the applicable value in subsec-tion (jj)(2) of this section; (C) when sealed sources or plated foils requested or au-thorized on the license, with a half-life greater than 120 days and in quantities exceedin


	(I) the cost of an independent contractor to per-form all decommissioning activities; (II) the cost of meeting the criteria of §289.202(ddd)(2) of this chapter [title] for unrestricted use[,] provided that, if the applicant or licensee can demonstrate its ability to meet the provisions of §289.202(ddd)(3) of this chapter [title], then the cost estimate may be based on meeting the criteria of §289.202(ddd)(3) of this chapter [title]; (III) the volume of onsite subsurface material containing residual radioact
	(I) the cost of an independent contractor to per-form all decommissioning activities; (II) the cost of meeting the criteria of §289.202(ddd)(2) of this chapter [title] for unrestricted use[,] provided that, if the applicant or licensee can demonstrate its ability to meet the provisions of §289.202(ddd)(3) of this chapter [title], then the cost estimate may be based on meeting the criteria of §289.202(ddd)(3) of this chapter [title]; (III) the volume of onsite subsurface material containing residual radioact
	(I) the cost of an independent contractor to per-form all decommissioning activities; (II) the cost of meeting the criteria of §289.202(ddd)(2) of this chapter [title] for unrestricted use[,] provided that, if the applicant or licensee can demonstrate its ability to meet the provisions of §289.202(ddd)(3) of this chapter [title], then the cost estimate may be based on meeting the criteria of §289.202(ddd)(3) of this chapter [title]; (III) the volume of onsite subsurface material containing residual radioact



	strument obtained to satisfy the requirements of paragraph (6) of this subsection must [shall] be submitted with the decommissioning fund-ing plan. (6) Financial assurance for decommissioning must [shall] be provided by one or more of the following methods. The financial instrument obtained must [shall] be continuous for the term of the li-cense in a form prescribed by the department. The applicant or licensee must [shall] obtain written approval of the financial instrument or any amendment to it from the d
	external sinking fund may be in the form of a trust, escrow account, government fund, certificate of deposit, or deposit of government securities. The surety or insurance provisions must comply [shall be in accordance] with subparagraph (B) of this paragraph. (D) In the case of federal, state, or local government licensees, a statement of intent containing a cost estimate for decom-missioning or an amount as specified in [accordance with] paragraph (3) of this subsection, and indicating [that] funds for dec
	external sinking fund may be in the form of a trust, escrow account, government fund, certificate of deposit, or deposit of government securities. The surety or insurance provisions must comply [shall be in accordance] with subparagraph (B) of this paragraph. (D) In the case of federal, state, or local government licensees, a statement of intent containing a cost estimate for decom-missioning or an amount as specified in [accordance with] paragraph (3) of this subsection, and indicating [that] funds for dec


	shall provide financial assurance for decommissioning in accordance with paragraphs (1) and (2) of this subsection.] (hh) Emergency plan for responding to a release. (1) A new or renewal application for each specific license to possess radioactive materials in unsealed form, on foils or plated sources, or sealed in glass, in excess of the quantities in subsection (jj)(7) of this section, must [shall] contain either: (A) an evaluation showing [that] the maximum dose to a person offsite due to a release of ra
	shall provide financial assurance for decommissioning in accordance with paragraphs (1) and (2) of this subsection.] (hh) Emergency plan for responding to a release. (1) A new or renewal application for each specific license to possess radioactive materials in unsealed form, on foils or plated sources, or sealed in glass, in excess of the quantities in subsection (jj)(7) of this section, must [shall] contain either: (A) an evaluation showing [that] the maximum dose to a person offsite due to a release of ra
	shall provide financial assurance for decommissioning in accordance with paragraphs (1) and (2) of this subsection.] (hh) Emergency plan for responding to a release. (1) A new or renewal application for each specific license to possess radioactive materials in unsealed form, on foils or plated sources, or sealed in glass, in excess of the quantities in subsection (jj)(7) of this section, must [shall] contain either: (A) an evaluation showing [that] the maximum dose to a person offsite due to a release of ra
	shall provide financial assurance for decommissioning in accordance with paragraphs (1) and (2) of this subsection.] (hh) Emergency plan for responding to a release. (1) A new or renewal application for each specific license to possess radioactive materials in unsealed form, on foils or plated sources, or sealed in glass, in excess of the quantities in subsection (jj)(7) of this section, must [shall] contain either: (A) an evaluation showing [that] the maximum dose to a person offsite due to a release of ra

	response organizations and the department; also, responsibilities for developing, maintaining, and updating the plan. (H) Notification and coordination. A commitment to and a brief description of the means to promptly notify offsite response organizations and request offsite assistance, including medical assis-tance for the treatment of contaminated, injured onsite workers, when appropriate. A control point must [shall] be established. The notifica-tion and coordination must [shall] be planned so [that] una

	(ii) Physical protection of category 1 and category 2 quantities of radioactive material. (1) Specific exemptions. A licensee possessing [that pos-sesses] radioactive waste containing [that contains] category 1 or cate-gory 2 quantities of radioactive material is exempt from the require-ments of paragraphs (2) -(23) of this subsection, except [that] any radioactive waste containing [that contains] discrete sources, ion-ex-change resins, or activated material weighing [that weighs] less than 2,000 kilograms 
	(ii) Physical protection of category 1 and category 2 quantities of radioactive material. (1) Specific exemptions. A licensee possessing [that pos-sesses] radioactive waste containing [that contains] category 1 or cate-gory 2 quantities of radioactive material is exempt from the require-ments of paragraphs (2) -(23) of this subsection, except [that] any radioactive waste containing [that contains] discrete sources, ion-ex-change resins, or activated material weighing [that weighs] less than 2,000 kilograms 
	(ii) Physical protection of category 1 and category 2 quantities of radioactive material. (1) Specific exemptions. A licensee possessing [that pos-sesses] radioactive waste containing [that contains] category 1 or cate-gory 2 quantities of radioactive material is exempt from the require-ments of paragraphs (2) -(23) of this subsection, except [that] any radioactive waste containing [that contains] discrete sources, ion-ex-change resins, or activated material weighing [that weighs] less than 2,000 kilograms 


	(ii) Licensees need not subject the categories of in-dividuals listed in paragraph (6)(A)(i) -(xiii) of this subsection to the investigation elements of the access authorization program. (iii) Licensees must [shall] approve for unescorted access to category 1 or category 2 quantities of radioactive material only those individuals with job duties requiring [that require] un-escorted access to category 1 or category 2 quantities of radioactive material. (iv) Licensees may include individuals needing ac-cess t

	(C) Informed consent. (i) Licensees may not initiate a background investi-gation without the informed and signed consent of the subject individ-ual. This consent must include authorization to share personal informa-tion with other individuals or organizations as necessary to complete the background investigation. Before a final adverse determination, the licensee must [shall] provide the individual with an opportunity to correct any inaccurate or incomplete information [that is] developed during the backgro
	(C) Informed consent. (i) Licensees may not initiate a background investi-gation without the informed and signed consent of the subject individ-ual. This consent must include authorization to share personal informa-tion with other individuals or organizations as necessary to complete the background investigation. Before a final adverse determination, the licensee must [shall] provide the individual with an opportunity to correct any inaccurate or incomplete information [that is] developed during the backgro
	(C) Informed consent. (i) Licensees may not initiate a background investi-gation without the informed and signed consent of the subject individ-ual. This consent must include authorization to share personal informa-tion with other individuals or organizations as necessary to complete the background investigation. Before a final adverse determination, the licensee must [shall] provide the individual with an opportunity to correct any inaccurate or incomplete information [that is] developed during the backgro
	(I) remove the person from the approved list as soon as possible, but no later than seven [7] working days; and (II) take prompt measures to ensure [that] the in-dividual is unable to have unescorted access to the material. (F) Procedures. Licensees must [shall] develop, imple-ment, and maintain written procedures for implementing the access au-thorization program. The procedures must: (i) include provisions for the notification of individ-uals who are denied unescorted access; (ii) include provisions for t
	(I) remove the person from the approved list as soon as possible, but no later than seven [7] working days; and (II) take prompt measures to ensure [that] the in-dividual is unable to have unescorted access to the material. (F) Procedures. Licensees must [shall] develop, imple-ment, and maintain written procedures for implementing the access au-thorization program. The procedures must: (i) include provisions for the notification of individ-uals who are denied unescorted access; (ii) include provisions for t
	(I) remove the person from the approved list as soon as possible, but no later than seven [7] working days; and (II) take prompt measures to ensure [that] the in-dividual is unable to have unescorted access to the material. (F) Procedures. Licensees must [shall] develop, imple-ment, and maintain written procedures for implementing the access au-thorization program. The procedures must: (i) include provisions for the notification of individ-uals who are denied unescorted access; (ii) include provisions for t



	(iii) the current list of persons approved for un-escorted access authorization. (4) Background investigations. (A) Initial investigation. Before allowing an individual unescorted access to category 1 or category 2 quantities of radioac-tive material or to the devices containing [that contain] the material, licensees must [shall] complete a background investigation of the indi-vidual seeking unescorted access authorization. The scope of the inves-tigation must encompass at least the seven years preceding th
	provided by the individual (e.g., seek references not supplied by the individual); and (vii) if a previous employer, educational institution, or any other entity with which the individual claims to have been en-gaged fails to provide information or indicates an inability or unwill-ingness to provide information within a time frame deemed appropri-ate by the licensee, but at least after 10 business days of the request, or if the licensee is unable to reach the entity, the licensee must [shall] document the r

	(ii) The licensee must [shall] notify each affected in-dividual their [that his or her] fingerprints will be used to secure a re-view of their [his or her] criminal history record[,] and must [shall] inform the individual [him or her] of the procedures for revising the record or adding explanations to the record. (iii) Fingerprinting is not required if a licensee is re-instating an individual's unescorted access authorization to category 1 or category 2 quantities of radioactive materials if: (I) the indivi
	(ii) The licensee must [shall] notify each affected in-dividual their [that his or her] fingerprints will be used to secure a re-view of their [his or her] criminal history record[,] and must [shall] inform the individual [him or her] of the procedures for revising the record or adding explanations to the record. (iii) Fingerprinting is not required if a licensee is re-instating an individual's unescorted access authorization to category 1 or category 2 quantities of radioactive materials if: (I) the indivi
	(ii) The licensee must [shall] notify each affected in-dividual their [that his or her] fingerprints will be used to secure a re-view of their [his or her] criminal history record[,] and must [shall] inform the individual [him or her] of the procedures for revising the record or adding explanations to the record. (iii) Fingerprinting is not required if a licensee is re-instating an individual's unescorted access authorization to category 1 or category 2 quantities of radioactive materials if: (I) the indivi
	ble, other fingerprint record for each individual requiring unescorted access to category 1 or category 2 quantities of radioactive material. Copies of these forms may be obtained by emailing MAILSVS.Re-source@nrc.gov. Guidance on submitting electronic fingerprints can be found at https://www.nrc.gov/security/chp.html. (ii) Fees for the processing of fingerprint checks are due upon application. Licensees must [shall] submit payment with the application for the processing of fingerprints through corporate ch
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	(xi) package handlers at transportation facilities such as freight terminals and railroad yards; (xii) any individual having [who has] an active fed-eral security clearance, if the individual [provided that he or she] makes available the appropriate documentation. Written confirmation from the agency/employer granting [that granted] the federal security clear-ance or reviewed the criminal history records check must be provided to the licensee. The licensee must [shall] maintain and retain this docu-mentatio
	handling. No individual authorized to have access to the information may disseminate the information to any other individual who does not have a need to know. (C) The personal information obtained on an individual from a background investigation may be provided to another licensee: (i) upon the individual's written request to the licensee holding the data to disseminate the information contained in his or her file; and (ii) provided the recipient licensee verifies informa-tion such as name, date of birth, s

	(iii) Any licensee [that has] not previously implementing [implemented] the security orders or [been] subject to the provisions of this paragraph and paragraphs (10) -(17) of this subsection must [shall] provide written notification to the department at least 90 days before aggregating radioactive material to a quantity equaling [that equals] or exceeding [exceeds] the category 2 threshold. (B) General performance objective. Each licensee must [shall] establish, implement, and maintain a security program [t
	(iii) Any licensee [that has] not previously implementing [implemented] the security orders or [been] subject to the provisions of this paragraph and paragraphs (10) -(17) of this subsection must [shall] provide written notification to the department at least 90 days before aggregating radioactive material to a quantity equaling [that equals] or exceeding [exceeds] the category 2 threshold. (B) General performance objective. Each licensee must [shall] establish, implement, and maintain a security program [t
	(iii) Any licensee [that has] not previously implementing [implemented] the security orders or [been] subject to the provisions of this paragraph and paragraphs (10) -(17) of this subsection must [shall] provide written notification to the department at least 90 days before aggregating radioactive material to a quantity equaling [that equals] or exceeding [exceeds] the category 2 threshold. (B) General performance objective. Each licensee must [shall] establish, implement, and maintain a security program [t
	as specified in [accordance with] subsection (mm) of this section. Su-perseded portions of the procedure must [shall] be maintained for in-spection by the department as specified in [accordance with] subsection (mm) of this section. (C) Training. (i) Each licensee must [shall] conduct training to en-sure [that] those individuals implementing the security program pos-sess and maintain the knowledge, skills, and abilities to carry out their assigned duties and responsibilities effectively. The training must i
	as specified in [accordance with] subsection (mm) of this section. Su-perseded portions of the procedure must [shall] be maintained for in-spection by the department as specified in [accordance with] subsection (mm) of this section. (C) Training. (i) Each licensee must [shall] conduct training to en-sure [that] those individuals implementing the security program pos-sess and maintain the knowledge, skills, and abilities to carry out their assigned duties and responsibilities effectively. The training must i
	as specified in [accordance with] subsection (mm) of this section. Su-perseded portions of the procedure must [shall] be maintained for in-spection by the department as specified in [accordance with] subsection (mm) of this section. (C) Training. (i) Each licensee must [shall] conduct training to en-sure [that] those individuals implementing the security program pos-sess and maintain the knowledge, skills, and abilities to carry out their assigned duties and responsibilities effectively. The training must i



	cedures, and the list of individuals [that have been] approved for un-escorted access. (ii) Efforts to limit access must [shall] include the development, implementation, and maintenance of written policies and procedures for controlling access to[,] and for proper handling and pro-tection against unauthorized disclosure of[,] the security plan, imple-menting procedures, and the list of individuals [that have been] ap-proved for unescorted access. (iii) Before granting an individual access to the se-curity p
	(viii) The licensee must [shall] make, maintain, and retain as a record for inspection by the department as specified in [accordance with] subsection (mm) of this section: (I) a copy of the information protection proce-dures; and (II) the list of individuals approved for access to the security plan, implementing procedures, or the list of individuals [that have been] approved for unescorted access. (11) LLEA coordination. (A) A licensee subject to paragraphs (9) and (10), this paragraph, and paragraphs (12)

	(iii) a combination of continuous physical barriers and direct control. (D) For category 1 quantities of radioactive material during periods of maintenance, source receipt, preparation for ship-ment, installation, or source removal or exchange, the licensee must [shall], at a minimum, provide sufficient individuals approved for unescorted access to maintain continuous surveillance of sources in temporary security zones and in any security zone in which physical barriers or intrusion detection systems have b
	(iii) a combination of continuous physical barriers and direct control. (D) For category 1 quantities of radioactive material during periods of maintenance, source receipt, preparation for ship-ment, installation, or source removal or exchange, the licensee must [shall], at a minimum, provide sufficient individuals approved for unescorted access to maintain continuous surveillance of sources in temporary security zones and in any security zone in which physical barriers or intrusion detection systems have b
	(iii) a combination of continuous physical barriers and direct control. (D) For category 1 quantities of radioactive material during periods of maintenance, source receipt, preparation for ship-ment, installation, or source removal or exchange, the licensee must [shall], at a minimum, provide sufficient individuals approved for unescorted access to maintain continuous surveillance of sources in temporary security zones and in any security zone in which physical barriers or intrusion detection systems have b
	zone to determine whether the unauthorized access was an actual or at-tempted theft, sabotage, or diversion. (C) Personnel communications and data transmission. For personnel and automated or electronic systems supporting the li-censee's monitoring, detection, and assessment systems, licensees must [shall]: (i) maintain continuous capability for personnel communication and electronic data transmission and processing among site security systems; and (ii) provide an alternative communication capabil-ity for p

	actions are taken to correct any noncompliance [that is] identified. The review must [shall] include the radioactive material security program content and implementation. Each licensee must [shall] review the security program content and implementation at least every 12 months. (B) The results of the review, along with any recom-mendations, must be documented. (i) Each review report must: (I) identify conditions [that are] adverse to the proper performance of the security program; (II) identify the cause of
	verification. For transfers within the same organization, the licensee does not need to verify the transfer. (B) Any licensee transferring category 2 quantities of radioactive material to a licensee of the department, the NRC, or any agreement state, before conducting such transfer, must [shall] verify with the NRC's license verification system or the license issuing au-thority that the transferee's license authorizes the receipt of the type, form, and quantity of radioactive material to be transferred. If 

	(B) Each licensee planning [that plans] to transport, or deliver to a carrier for transport, licensed material that is a category 2 quantity of radioactive material outside the confines of the licensee's facility or other place of use or storage must [shall] coordinate the ship-ment no-later-than arrival time and the expected shipment arrival with the receiving licensee. The licensee must [shall] document the coordi-nation activities. (C) Each licensee receiving [who receives] a shipment of a category 2 qua
	(B) Each licensee planning [that plans] to transport, or deliver to a carrier for transport, licensed material that is a category 2 quantity of radioactive material outside the confines of the licensee's facility or other place of use or storage must [shall] coordinate the ship-ment no-later-than arrival time and the expected shipment arrival with the receiving licensee. The licensee must [shall] document the coordi-nation activities. (C) Each licensee receiving [who receives] a shipment of a category 2 qua
	(B) Each licensee planning [that plans] to transport, or deliver to a carrier for transport, licensed material that is a category 2 quantity of radioactive material outside the confines of the licensee's facility or other place of use or storage must [shall] coordinate the ship-ment no-later-than arrival time and the expected shipment arrival with the receiving licensee. The licensee must [shall] document the coordi-nation activities. (C) Each licensee receiving [who receives] a shipment of a category 2 qua
	(B) Each licensee planning [that plans] to transport, or deliver to a carrier for transport, licensed material that is a category 2 quantity of radioactive material outside the confines of the licensee's facility or other place of use or storage must [shall] coordinate the ship-ment no-later-than arrival time and the expected shipment arrival with the receiving licensee. The licensee must [shall] document the coordi-nation activities. (C) Each licensee receiving [who receives] a shipment of a category 2 qua
	(B) Each licensee planning [that plans] to transport, or deliver to a carrier for transport, licensed material that is a category 2 quantity of radioactive material outside the confines of the licensee's facility or other place of use or storage must [shall] coordinate the ship-ment no-later-than arrival time and the expected shipment arrival with the receiving licensee. The licensee must [shall] document the coordi-nation activities. (C) Each licensee receiving [who receives] a shipment of a category 2 qua
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	(B) Information to be furnished in advance notification of shipment. Each advance notification of shipment of category 1 quan-tities of radioactive material must contain the following information, if available at the time of notification: (i) the name, address, and telephone number of the shipper, carrier, and receiver of the category 1 radioactive material; (ii) the license numbers of the shipper and receiver; (iii) a description of the radioactive material con-tained in the shipment, including the radionu
	(B) Information to be furnished in advance notification of shipment. Each advance notification of shipment of category 1 quan-tities of radioactive material must contain the following information, if available at the time of notification: (i) the name, address, and telephone number of the shipper, carrier, and receiver of the category 1 radioactive material; (ii) the license numbers of the shipper and receiver; (iii) a description of the radioactive material con-tained in the shipment, including the radionu
	(B) Information to be furnished in advance notification of shipment. Each advance notification of shipment of category 1 quan-tities of radioactive material must contain the following information, if available at the time of notification: (i) the name, address, and telephone number of the shipper, carrier, and receiver of the category 1 radioactive material; (ii) the license numbers of the shipper and receiver; (iii) a description of the radioactive material con-tained in the shipment, including the radionu



	the department, the NRC, or any agreement state, receiving [who re-ceive] schedule information of the kind specified in subparagraph (B) of this paragraph must [shall] protect that information against unautho-rized disclosure as specified in paragraph (10)(D) of this subsection. (22) Requirements for physical protection of category 1 or category 2 quantities of radioactive material during shipment. (A) Shipments by road. (i) Each licensee who transports, or delivers to a car-rier for transport, in a single 
	(iv) Each licensee delivering [who delivers] to a car-rier for transport, in a single shipment, a category 2 quantity of radioac-tive material must [shall]: (I) use carriers having [that have] established package tracking systems. An established package tracking system is a documented, proven, and reliable system routinely used to transport objects of value. In order for a package tracking system to maintain constant control or [and/or] surveillance, the package tracking system must allow the shipper or tra
	(iv) Each licensee delivering [who delivers] to a car-rier for transport, in a single shipment, a category 2 quantity of radioac-tive material must [shall]: (I) use carriers having [that have] established package tracking systems. An established package tracking system is a documented, proven, and reliable system routinely used to transport objects of value. In order for a package tracking system to maintain constant control or [and/or] surveillance, the package tracking system must allow the shipper or tra
	(iv) Each licensee delivering [who delivers] to a car-rier for transport, in a single shipment, a category 2 quantity of radioac-tive material must [shall]: (I) use carriers having [that have] established package tracking systems. An established package tracking system is a documented, proven, and reliable system routinely used to transport objects of value. In order for a package tracking system to maintain constant control or [and/or] surveillance, the package tracking system must allow the shipper or tra



	(ii) Each licensee making [who makes] arrange-ments for the shipment of category 2 quantities of radioactive material must [shall] immediately investigate [conduct an investigation], in coordination with the receiving licensee, [of] any shipment [that has] not arriving [arrived] by the designated no-later-than arrival time. (23) Reporting of events during shipment. (A) The shipping licensee must [shall] notify the appro-priate LLEA and must [shall] notify the department at (512) 458-7460 within one hour of 
	(ii) Each licensee making [who makes] arrange-ments for the shipment of category 2 quantities of radioactive material must [shall] immediately investigate [conduct an investigation], in coordination with the receiving licensee, [of] any shipment [that has] not arriving [arrived] by the designated no-later-than arrival time. (23) Reporting of events during shipment. (A) The shipping licensee must [shall] notify the appro-priate LLEA and must [shall] notify the department at (512) 458-7460 within one hour of 
	(ii) Each licensee making [who makes] arrange-ments for the shipment of category 2 quantities of radioactive material must [shall] immediately investigate [conduct an investigation], in coordination with the receiving licensee, [of] any shipment [that has] not arriving [arrived] by the designated no-later-than arrival time. (23) Reporting of events during shipment. (A) The shipping licensee must [shall] notify the appro-priate LLEA and must [shall] notify the department at (512) 458-7460 within one hour of 
	(ii) Each licensee making [who makes] arrange-ments for the shipment of category 2 quantities of radioactive material must [shall] immediately investigate [conduct an investigation], in coordination with the receiving licensee, [of] any shipment [that has] not arriving [arrived] by the designated no-later-than arrival time. (23) Reporting of events during shipment. (A) The shipping licensee must [shall] notify the appro-priate LLEA and must [shall] notify the department at (512) 458-7460 within one hour of 
	(ii) Each licensee making [who makes] arrange-ments for the shipment of category 2 quantities of radioactive material must [shall] immediately investigate [conduct an investigation], in coordination with the receiving licensee, [of] any shipment [that has] not arriving [arrived] by the designated no-later-than arrival time. (23) Reporting of events during shipment. (A) The shipping licensee must [shall] notify the appro-priate LLEA and must [shall] notify the department at (512) 458-7460 within one hour of 
	(ii) Each licensee making [who makes] arrange-ments for the shipment of category 2 quantities of radioactive material must [shall] immediately investigate [conduct an investigation], in coordination with the receiving licensee, [of] any shipment [that has] not arriving [arrived] by the designated no-later-than arrival time. (23) Reporting of events during shipment. (A) The shipping licensee must [shall] notify the appro-priate LLEA and must [shall] notify the department at (512) 458-7460 within one hour of 



	(H) Subsequent to filing the written report, the licensee must [shall] also report any additional substantive information on the loss or theft within 30 days after the licensee learns of such information. (24) Form of records. Each record required by this subsec-tion must include all pertinent information and [shall] be stored in a legible and reproducible format [legible] throughout the retention pe-riod specified in the department's rules. [The record may be the original or a reproduced copy or a microfor
	(H) Subsequent to filing the written report, the licensee must [shall] also report any additional substantive information on the loss or theft within 30 days after the licensee learns of such information. (24) Form of records. Each record required by this subsec-tion must include all pertinent information and [shall] be stored in a legible and reproducible format [legible] throughout the retention pe-riod specified in the department's rules. [The record may be the original or a reproduced copy or a microfor
	(H) Subsequent to filing the written report, the licensee must [shall] also report any additional substantive information on the loss or theft within 30 days after the licensee learns of such information. (24) Form of records. Each record required by this subsec-tion must include all pertinent information and [shall] be stored in a legible and reproducible format [legible] throughout the retention pe-riod specified in the department's rules. [The record may be the original or a reproduced copy or a microfor



	(iii) storage, control, disposal, and transport of equipment and sources of radiation; (iv) operation and control of equipment; and (v) maintenance of equipment; (D) the requirements of pertinent federal and state reg-ulations; (E) the licensee's written operating, safety, and emer-gency procedures; and (F) the licensee's record keeping procedures. (2) Isotope quantities (for use in subsection (gg) of this sec-tion). Figure: 25 TAC §289.252 (jj)(2) (No change.) (3) Criteria relating to use of financial test
	current decommissioning cost estimates for the total of all facilities or parts thereof (or prescribed amount if certification is used). (ii) The parent company's independent certified pub-lic accountant must [shall] have compared the data used by the parent company in the financial test, which is derived from the independently audited, year-end financial statements for the latest fiscal year, with the amounts in such financial statement. In connection with that proce-dure, the licensee must [shall] inform 

	(i) To pass the financial test, a company must [shall] meet all of the following criteria: (I) tangible net worth at least 10 times the total current decommissioning cost estimate for the total of all facilities or parts thereof (or the current amount required if certification is used for all decommissioning activities for which the company is responsible as self-guaranteeing licensee and as parent-guarantor); (II) assets located in the United States amounting to at least 90 percent of total assets or at le
	(i) To pass the financial test, a company must [shall] meet all of the following criteria: (I) tangible net worth at least 10 times the total current decommissioning cost estimate for the total of all facilities or parts thereof (or the current amount required if certification is used for all decommissioning activities for which the company is responsible as self-guaranteeing licensee and as parent-guarantor); (II) assets located in the United States amounting to at least 90 percent of total assets or at le
	(i) To pass the financial test, a company must [shall] meet all of the following criteria: (I) tangible net worth at least 10 times the total current decommissioning cost estimate for the total of all facilities or parts thereof (or the current amount required if certification is used for all decommissioning activities for which the company is responsible as self-guaranteeing licensee and as parent-guarantor); (II) assets located in the United States amounting to at least 90 percent of total assets or at le
	(i) To pass the financial test, a company must [shall] meet all of the following criteria: (I) tangible net worth at least 10 times the total current decommissioning cost estimate for the total of all facilities or parts thereof (or the current amount required if certification is used for all decommissioning activities for which the company is responsible as self-guaranteeing licensee and as parent-guarantor); (II) assets located in the United States amounting to at least 90 percent of total assets or at le
	(i) To pass the financial test, a company must [shall] meet all of the following criteria: (I) tangible net worth at least 10 times the total current decommissioning cost estimate for the total of all facilities or parts thereof (or the current amount required if certification is used for all decommissioning activities for which the company is responsible as self-guaranteeing licensee and as parent-guarantor); (II) assets located in the United States amounting to at least 90 percent of total assets or at le


	latest fiscal year filed by the licensee with the Securities and Exchange Commission as specified in [accordance with] the requirements of the Securities and Exchange Act of 1934, §13; (v) if, at any time, the licensee's most recent bond issuance ceases to be rated in any category of "A" or above by either Standard and Poor's or Moody's, the licensee will provide notice in writing [of such fact] to the department within 20 days after publica-tion of the change by the rating service. If the licensee's most r
	latest fiscal year filed by the licensee with the Securities and Exchange Commission as specified in [accordance with] the requirements of the Securities and Exchange Act of 1934, §13; (v) if, at any time, the licensee's most recent bond issuance ceases to be rated in any category of "A" or above by either Standard and Poor's or Moody's, the licensee will provide notice in writing [of such fact] to the department within 20 days after publica-tion of the change by the rating service. If the licensee's most r


	(II) After [after] the initial financial test, the company must [shall] repeat passage of the test within 90 days after the close of each succeeding fiscal year.[; and] (III) If [if] the licensee no longer meets the re-quirements of subparagraph (B)(i) of this paragraph, the licensee must [shall] send notice to the department of its intent to establish alternative financial assurance as specified in the department's rules. The notice must [shall] be sent by certified mail, return receipt requested, within 9
	all decommissioning activities for which the college or university is responsible as a self-guaranteeing licensee. (ii) To pass the financial test, a hospital must [shall] meet the criteria in subclause (I) or (II) of this clause. The hospital must [shall] meet one of the following: (I) for applicants or licensees issuing [that issue] bonds, a current rating for its most recent uninsured, uncollateralized, and unencumbered bond issuance of AAA, AA, or A as issued by Stan-dard and Poor's or Aaa, Aa, or A as 

	(iii) The guarantee and financial test provisions must [shall] remain in effect until the department has terminated the license or until another financial assurance method acceptable to the depart-ment has been put in effect by the licensee. (iv) The applicant or licensee must [shall] provide to the department a written guarantee (a written commitment by a cor-porate officer or officer of the institution) stating [that states that] the licensee will fund and carry out the required decommissioning activi-tie
	(iii) The guarantee and financial test provisions must [shall] remain in effect until the department has terminated the license or until another financial assurance method acceptable to the depart-ment has been put in effect by the licensee. (iv) The applicant or licensee must [shall] provide to the department a written guarantee (a written commitment by a cor-porate officer or officer of the institution) stating [that states that] the licensee will fund and carry out the required decommissioning activi-tie
	(iii) The guarantee and financial test provisions must [shall] remain in effect until the department has terminated the license or until another financial assurance method acceptable to the depart-ment has been put in effect by the licensee. (iv) The applicant or licensee must [shall] provide to the department a written guarantee (a written commitment by a cor-porate officer or officer of the institution) stating [that states that] the licensee will fund and carry out the required decommissioning activi-tie
	liabilities or, in the case of a new company, a business plan specifying expected expenses versus capitalization and anticipated revenues, and the resulting ratio falls within an acceptable range as published by generally recognized companies (for example, Almanac of Business and Industrial Financial Ratios, Industry NORM and Key Business Ratios, Dun & Bradstreet Industry publications, and Manufacturing USA: Industry Analyses, Statistics, and Leading Companies), the de-partment considers [will consider] tha
	liabilities or, in the case of a new company, a business plan specifying expected expenses versus capitalization and anticipated revenues, and the resulting ratio falls within an acceptable range as published by generally recognized companies (for example, Almanac of Business and Industrial Financial Ratios, Industry NORM and Key Business Ratios, Dun & Bradstreet Industry publications, and Manufacturing USA: Industry Analyses, Statistics, and Leading Companies), the de-partment considers [will consider] tha



	noncommercial transfer to medical use licensees in its consortium must [shall]: (A) satisfy the labeling requirements in subsection (r)(1)(C) of this section for each PET radioactive drug transport radiation shield and each syringe, vial, or other container used to hold a PET radioactive drug intended for noncommercial distribution to members of its consortium; and (B) possess and use instrumentation meeting the re-quirements of §289.202(p)(3)(D) of this chapter [title] to measure the radioactivity of the P
	noncommercial transfer to medical use licensees in its consortium must [shall]: (A) satisfy the labeling requirements in subsection (r)(1)(C) of this section for each PET radioactive drug transport radiation shield and each syringe, vial, or other container used to hold a PET radioactive drug intended for noncommercial distribution to members of its consortium; and (B) possess and use instrumentation meeting the re-quirements of §289.202(p)(3)(D) of this chapter [title] to measure the radioactivity of the P
	TRD-202402924 Cynthia Hernandez General Counsel Department of State Health Services Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 834-6655 ♦ ♦ ♦ TITLE 26. HEALTH AND HUMAN SERVICES PART 1. HEALTH AND HUMAN SERVICES COMMISSION CHAPTER 509. FREESTANDING EMERGENCY MEDICAL CARE FACILITIES SUBCHAPTER C. OPERATIONAL REQUIREMENTS 26 TAC §509.47 The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §509.47, conc



	FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local gov-ernments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rul
	FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local gov-ernments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rul
	FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local gov-ernments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rul
	FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local gov-ernments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rul
	FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local gov-ernments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rul
	Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to HCR_PRU@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comme
	Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to HCR_PRU@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comme
	ParagraphSpan
	Link




	(e) Adequate age-appropriate supplies and equipment shall be available and in readiness for use. Equipment and supplies shall be available for the administration of intravenous medications as well as facilities for the control of bleeding and emergency splinting of frac-tures. The facility shall periodically test the emergency equipment ac-cording to its policy. (f) Age-appropriate emergency equipment and supplies shall include: (1) emergency call system; (2) oxygen; (3) mechanical ventilatory assistance eq
	(e) Adequate age-appropriate supplies and equipment shall be available and in readiness for use. Equipment and supplies shall be available for the administration of intravenous medications as well as facilities for the control of bleeding and emergency splinting of frac-tures. The facility shall periodically test the emergency equipment ac-cording to its policy. (f) Age-appropriate emergency equipment and supplies shall include: (1) emergency call system; (2) oxygen; (3) mechanical ventilatory assistance eq
	(e) Adequate age-appropriate supplies and equipment shall be available and in readiness for use. Equipment and supplies shall be available for the administration of intravenous medications as well as facilities for the control of bleeding and emergency splinting of frac-tures. The facility shall periodically test the emergency equipment ac-cording to its policy. (f) Age-appropriate emergency equipment and supplies shall include: (1) emergency call system; (2) oxygen; (3) mechanical ventilatory assistance eq
	(e) Adequate age-appropriate supplies and equipment shall be available and in readiness for use. Equipment and supplies shall be available for the administration of intravenous medications as well as facilities for the control of bleeding and emergency splinting of frac-tures. The facility shall periodically test the emergency equipment ac-cording to its policy. (f) Age-appropriate emergency equipment and supplies shall include: (1) emergency call system; (2) oxygen; (3) mechanical ventilatory assistance eq


	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 834-4591 ♦ ♦ ♦ CHAPTER 510. PRIVATE PSYCHIATRIC HOSPITALS AND CRISIS STABILIZATION UNITS SUBCHAPTER C. OPERATIONAL REQUIREMENTS 26 TAC §510.44 The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §510.44, concerning Miscellaneous Policies and Protocols. BACKGROUND AND PURPOSE The proposal is necess
	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 834-4591 ♦ ♦ ♦ CHAPTER 510. PRIVATE PSYCHIATRIC HOSPITALS AND CRISIS STABILIZATION UNITS SUBCHAPTER C. OPERATIONAL REQUIREMENTS 26 TAC §510.44 The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §510.44, concerning Miscellaneous Policies and Protocols. BACKGROUND AND PURPOSE The proposal is necess



	(4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-bus
	(4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-bus
	(4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-bus
	(4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-bus
	(4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-bus
	(4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-bus
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	The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of health and human services by the health and human services agencies; and HSC §577.010, which requires HHSC to adopt rules and standards necessary and appropriate to ensure the proper care and treatment of patients in a private mental hospital or mental health facility. The amendment implements Texas Government Code §531.0055 and HSC §577.
	The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of health and human services by the health and human services agencies; and HSC §577.010, which requires HHSC to adopt rules and standards necessary and appropriate to ensure the proper care and treatment of patients in a private mental hospital or mental health facility. The amendment implements Texas Government Code §531.0055 and HSC §577.



	(B) the patient voluntarily chooses to reside in the group-centered facility operated by an unlicensed or unpermitted person. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402981 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 834-4591 ♦ ♦
	(B) the patient voluntarily chooses to reside in the group-centered facility operated by an unlicensed or unpermitted person. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402981 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 834-4591 ♦ ♦
	(B) the patient voluntarily chooses to reside in the group-centered facility operated by an unlicensed or unpermitted person. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402981 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 834-4591 ♦ ♦



	(2) implementation of the proposed rule will not affect the number of HHSC employee positions; (3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will n
	(2) implementation of the proposed rule will not affect the number of HHSC employee positions; (3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will n
	(2) implementation of the proposed rule will not affect the number of HHSC employee positions; (3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will n
	(2) implementation of the proposed rule will not affect the number of HHSC employee positions; (3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will create a new regulation; (6) the proposed rule will not expand, limit, or repeal an existing regulation; (7) the proposed rule will not change the number of individuals subject to the rule; and (8) the proposed rule will n
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	indicate "Comments on Proposed Rule 24R002" in the subject line. STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of health and human services by the health and human services agencies; and HSC §241.302(b), which provides that the Ex-ecutive Commissioner of HHSC shall adopt rules to implement that section and establish minimum standards for LSRHs. The amendment implemen
	indicate "Comments on Proposed Rule 24R002" in the subject line. STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of health and human services by the health and human services agencies; and HSC §241.302(b), which provides that the Ex-ecutive Commissioner of HHSC shall adopt rules to implement that section and establish minimum standards for LSRHs. The amendment implemen
	indicate "Comments on Proposed Rule 24R002" in the subject line. STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of health and human services by the health and human services agencies; and HSC §241.302(b), which provides that the Ex-ecutive Commissioner of HHSC shall adopt rules to implement that section and establish minimum standards for LSRHs. The amendment implemen
	(h) Any discharge planning evaluation or discharge plan re-quired under this section must be developed by, or under the supervi-sion of, a registered nurse, social worker, or other appropriately quali-fied personnel. (i) The LSRH's discharge planning process must require reg-ular re-evaluation of the patient's condition to identify changes that re-quire modification of the discharge plan. The discharge plan must be updated, as needed, to reflect these changes. (j) The LSRH must assess its discharge planning
	(h) Any discharge planning evaluation or discharge plan re-quired under this section must be developed by, or under the supervi-sion of, a registered nurse, social worker, or other appropriately quali-fied personnel. (i) The LSRH's discharge planning process must require reg-ular re-evaluation of the patient's condition to identify changes that re-quire modification of the discharge plan. The discharge plan must be updated, as needed, to reflect these changes. (j) The LSRH must assess its discharge planning
	(h) Any discharge planning evaluation or discharge plan re-quired under this section must be developed by, or under the supervi-sion of, a registered nurse, social worker, or other appropriately quali-fied personnel. (i) The LSRH's discharge planning process must require reg-ular re-evaluation of the patient's condition to identify changes that re-quire modification of the discharge plan. The discharge plan must be updated, as needed, to reflect these changes. (j) The LSRH must assess its discharge planning




	CHAPTER 568. STANDARDS OF CARE AND TREATMENT IN PSYCHIATRIC HOSPITALS The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §568.22, concerning Voluntary Admission, andnew §568.42, concerning Responding to a Psychiatric Emergency. BACKGROUND AND PURPOSE This proposal is necessary to implement Senate Bill (S.B.) 26, 88th Legislature, Regular Session, 2023, which, in part, amended Texas Health and Safety Code (THSC) Chapter 572 by adding new THSC §572.002
	CHAPTER 568. STANDARDS OF CARE AND TREATMENT IN PSYCHIATRIC HOSPITALS The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes an amendment to §568.22, concerning Voluntary Admission, andnew §568.42, concerning Responding to a Psychiatric Emergency. BACKGROUND AND PURPOSE This proposal is necessary to implement Senate Bill (S.B.) 26, 88th Legislature, Regular Session, 2023, which, in part, amended Texas Health and Safety Code (THSC) Chapter 572 by adding new THSC §572.002
	(2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create a new regulation; (6) the proposed rules will expand existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules will not affect the 
	(2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create a new regulation; (6) the proposed rules will expand existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules will not affect the 
	(2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create a new regulation; (6) the proposed rules will expand existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules will not affect the 



	rules, new statutory requirements for voluntary admission to psychiatric hospitals, and existing federal regulations regarding monitoring requirements for psychoactive medications adminis-tered to patients. Trey Wood has also determined that for the first five years the rules are in effect, persons who are required to comply with new §568.42 may incur economic costs. Facilities may incur costs if they need to make staffing changes or develop new policies and procedures to comply with the new rule. Because f
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	§568.22. Voluntary Admission. (a) A request for voluntary admission: (1) may be made only by a person authorized to do so under Texas Health and Safety Code §572.001; (2) must be in writing and signed by the individual making the request; and (3) must include a statement that the individual making the request: (A) certifies [that] the individual is legally authorized to act on the prospective patient's behalf; (B) has provided the facility with documentation demonstrating [that] the individual is legally au
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	(A) conducted, or consulted with a physician who has conducted, either in person or through audiovisual telecommunications [telemedicine medical services], an admission examination in accor-dance with subsection (h) of this section within 72 hours before or 24 hours after admission; and (B) issued an order admitting the prospective patient; (3) the prospective patient meets the hospital's admission criteria; (4) the prospective patient is a person: (A) with mental illness or who demonstrates symptoms of a s
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	(2) be issued orally or electronically if, within 24 hours af-ter its issuance, the hospital has a written order signed by the issuing physician. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402983 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: August 18, 2024 For further information, please call

	nervous system to influence and modify behavior, cognition, or affec-tive state when treating the symptoms of mental illness. "Psychoactive medication" includes the following categories when used as described in this section: (A) antipsychotics or neuroleptics; (B) antidepressants; (C) agents for control of mania or depression; (D) antianxiety agents; (E) sedatives, hypnotics, or other sleep-promoting drugs; and (F) psychomotor stimulants. (b) In accordance with 25 TAC §414.41 (relating to Psychi-atric Emer
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	of the psychoactive medication to evaluate and document in the pa-tient's clinical record: (1) the patient's immediate situation; (2) the patient's reaction to the medication; (3) the patient's medical and behavioral condition; and (4) the need to continue or safely discontinue administra-tion of the emergency psychoactive medication. (g) A physician, other licensed practitioner, or registered nurse who conducts the in-person evaluation specified in subsection (f) of this section shall have completed traini
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	will be no cost to state government as a result of enforcing or administering the rules as proposed. Enforcing or administering the rules does not have foreseeable implications relating to costs or revenues of state or local governments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rules will be in effect: (1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC e
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	Written comments on the proposal may be submitted to Ryan Malsbary, Rules Writer, Child Care Regulation, Health and Hu-man Services Commission, E-550, P.O. Box 149030, Austin, Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the commen
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	§745.8411. What are my responsibilities when an authorized repre-sentative [Licensing or the Texas Department of Family and Protective Services] inspects or investigates my operation? (a) You must ensure that no one at your operation interferes with an inspection or investigation by Child Care Regulation (CCR), another department of the Texas Health and Human Services Commis-sion (HHSC), or [Licensing or an investigation by] the Department of Family and Protective Services (DFPS). (b) For an inspection or i



	makes a person ineligible to apply for another administrator's license for five years after the date HHSC refused to renew the person's administrator's license. Prior to this amendment, this subsection only applied the five-year ban to when HHSC re-voked an administrator's license. The proposed amendment to §745.9037 is necessary to be consistent with HRC §43.010(b). SECTION-BY-SECTION SUMMARY The proposed amendment to §745.9037 updates the rule to in-clude that a person is not eligible to apply for an admi
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	sons who are required to comply with the proposed rule because this rule is merely codifying current procedures. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to the owner's property that would otherwise ex-ist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to E'Portia Williams, Program Specialist VII, by e-mai
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	(B) Be employed as a controlling person or serve in that capacity in a facility or family home under HRC §42.062. (b) If we deny you a full Child-Care Administrator's License (CCAL) for an issue identified in subsection (a) of this section while you have a provisional CCAL, your provisional CCAL is no longer valid. You may not continue serving or representing yourself as a li-censed child-care administrator pending the outcome of due process. (c) If we revoke or refuse to renew your administrator's li-cense
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	qualifications, except the education requirement, to serve as an interim director. Since an initial license is valid for six months from the date that HHSC Child Care Regulation (CCR) issues it and may be renewed for an additional six months, the statute allows a person to serve as an interim director for up to 12 months. Before the prospective 12-month period expires, the interim director may obtain the education requirements and be designated as a qualified director. If the interim director does not meet 
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	(3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create a new regulation; (6) the proposed rules will not expand, limit, or repeal existing regulations; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPAC
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	the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comment period; or (3) emailed before midnight on the last day of the comment period. If the last day to submit comments falls on a holiday, comments must be post-marked, shipped, or emailed before midnight on the following business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 24R027" in the subject line. STATUTORY AUTHORITY The amended and new sections are authorized by Texas Gov
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	§746.1069. May someone serving as interim director of my center continue to serve as director after my center receives a full license? (a) Someone serving as interim director of your center may serve as your center's director after your center receives a full license if: (1) The individual has completed the educational require-ment and fully qualifies to serve as a child-care center director; or (2) You obtain a waiver or variance from Child Care Reg-ulation that allows you to have a director who does not m
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	FISCAL NOTE Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the rule will be in effect, there will be no cost to state government as a result of enforcing or administering the rule as proposed. Enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local governments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the pr
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	Questions about the content of this proposal may be directed to Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov. Written comments on the proposal may be submitted to Ryan Malsbary, Rules Writer, Child Care Regulation, Health and Hu-man Services Commission, E-550, P.O. Box 149030, Austin, Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipp
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	(3) [(2)] The parent, if the adult resident is not capable of making decisions about the resident's own care.[; and] [(3) Adult Protective Services through the Texas Abuse and Neglect Hotline if there is reason to believe the adult resident has been abused, neglected or exploited.] (e) You must report and document the following types of se-rious incidents involving your operation, an employee, a professional level service provider, contract staff, or a volunteer to the following entities within the specifie
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	will be no cost to state government as a result of enforcing or administering the rule as proposed. Enforcing or administering the rule does not have foreseeable implications relating to costs or revenues of state or local governments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rule will be in effect: (1) the proposed rule will not create or eliminate a government program; (2) implementation of the proposed rule will not affect the number of HHSC employe
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	[(3) Adult Protective Services through the Texas Abuse and Neglect Hotline if there is reason to believe the adult resident has been abused, neglected or exploited.] (e) You must report and document the following types of se-rious incidents involving your agency, one of your foster homes, an employee, professional level service provider, contract staff, or a vol-unteer to the following entities within the specified timeframe: Figure: 26 TAC §749.503(e) (No change.) The agency certifies that legal counsel ha
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	[(3) Adult Protective Services through the Texas Abuse and Neglect Hotline if there is reason to believe the adult resident has been abused, neglected or exploited.] (e) You must report and document the following types of se-rious incidents involving your agency, one of your foster homes, an employee, professional level service provider, contract staff, or a vol-unteer to the following entities within the specified timeframe: Figure: 26 TAC §749.503(e) (No change.) The agency certifies that legal counsel ha




	2024, to meet the deadline established in EPA's reclassification action for the 2008 ozone NAAQS. The proposed rule revisions would address federal Clean Air Act (FCAA) contingency measure requirements for the DFW and HGB ozone nonattainment areas. Contingency measures are control requirements that would take effect and result in emis-sions reductions if an area fails to attain a NAAQS by the appli-cable attainment date or fails to demonstrate reasonable further progress (RFP). Requirements for SIP continge
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	Demonstrating Noninterference under Federal Clean Air Act, §110(l) Under FCAA, §110(l), EPA cannot approve a SIP revision if it "would interfere with any applicable requirement concerning at-tainment and reasonable further progress, or any other applica-ble requirement of [the FCAA]." The commission provides the following information to demonstrate why the proposed changes to the Chapter 115, Subchapter E, Division 7 rules in §115.470 (relating to Applicability and Definitions) and §115.473 (relating to Con
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	Calculated emissions reductions for this measure sum the re-ductions in some adhesive categories and the increases in other categories to produce net emission reductions. In the current proposed rulemaking, TCEQ provides the contingency measure emission reductions in a manner that avoids negatively impact-ing the status of the state's progress towards attainment or pre-venting reasonable further progress toward attainment of the ozone NAAQS in the DFW and HGB nonattainment areas or any other applicable requ


	Welding Cement, Rubber Vulcanization Adhesive, and Top and Trim Adhesive. These changes will not interfere with meeting FCAA requirements in the DFW or HGB areas, as described elsewhere in this preamble, with all changes collectively produc-ing net emission reductions. This proposal would also add 20 industrial adhesive subcate-gories and establish industrial adhesive VOC content limits that, if triggered for SIP contingency purposes, would achieve VOC emissions reductions consistent with the limits used to
	Welding Cement, Rubber Vulcanization Adhesive, and Top and Trim Adhesive. These changes will not interfere with meeting FCAA requirements in the DFW or HGB areas, as described elsewhere in this preamble, with all changes collectively produc-ing net emission reductions. This proposal would also add 20 industrial adhesive subcate-gories and establish industrial adhesive VOC content limits that, if triggered for SIP contingency purposes, would achieve VOC emissions reductions consistent with the limits used to
	meaning of VOC limits for the application-specific adhesives included in the tables in proposed §115.473(e) and §115.473(f). The commission also proposes new definitions in §115.470(b) for acrylonitrile-butadiene-styrene (ABS); acrylonitrile-buta-diene-styrene or ABS to polyvinyl chloride (PVC) transition cement; acrylonitrile-butadiene-styrene or ABS welding cement; edge glue; fiberglass; higher viscosity CPVC welding cement; pressure sensitive adhesive; tire tread adhesive; top and trim adhesive; traffic 
	meaning of VOC limits for the application-specific adhesives included in the tables in proposed §115.473(e) and §115.473(f). The commission also proposes new definitions in §115.470(b) for acrylonitrile-butadiene-styrene (ABS); acrylonitrile-buta-diene-styrene or ABS to polyvinyl chloride (PVC) transition cement; acrylonitrile-butadiene-styrene or ABS welding cement; edge glue; fiberglass; higher viscosity CPVC welding cement; pressure sensitive adhesive; tire tread adhesive; top and trim adhesive; traffic 

	the current SCAQMD Rule 1168, as originally intended for the previously adopted rulemaking. Proposed VOC content limits in the architectural applications category consist of building envelope membrane adhesive; car-pet pad adhesive; ceramic tile installation adhesive; cove base installation adhesive, dry wall adhesive, glass, porcelain, and stone tile adhesive; multipurpose construction adhesives; and panel adhesive Proposed VOC content limits in the roofing category consist of hot applied modified bitumen 
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	the proposed rules are in effect. The amendments are specific to sources in the DFW and HGB areas. These areas have large urban populations, though there are some communities in these counties which are rural. The amendments would not dispropor-tionately affect rural communities. Small Business and Micro-Business Assessment No adverse fiscal implications are anticipated for small or micro-businesses due to the implementation or administration of the proposed rule for the first five-year period the proposed 
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	tainment areas, as discussed elsewhere in this preamble. States are required to adopt SIPs with enforceable emission limitations and other control measures, means, or techniques, as well as schedules and timetables for compliance, as may be neces-sary or appropriate to meet the applicable requirements of the FCAA. If a state does not comply with its obligations under 42 USC, §7410, FCAA, §110 to submit SIPs, states are subject to discretionary sanctions under 42 USC, §7410(m) or manda-tory sanctions under 4
	goals and policies because the proposed rules are consistent with these CMP goals and policies and because these rules do not create or have a direct or significant adverse effect on any coastal natural resource areas. Therefore, in accordance with 31 TAC §29.22(e), the commission affirms that this rulemaking action is consistent with CMP goals and policies. Written com-ments on the consistency of this rulemaking may be submitted to the contact person at the address listed under the Submittal of Comments se
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	Copies of the proposed rulemaking can be obtained from the commission's website at https://www.tceq.texas.gov/rules/pro-pose_adopt.html. For further information, please contact Kimberly Sauceda, Air Quality Planning Section, at (512) 239-1493 or kimberly.sauceda@tceq.texas.gov, Stationary Source Programs Team, 12100 Park 35 Circle, Bldg. F, Austin, Texas 78753, Mail: MC-206, P.O. Box 13087, Austin, Texas 78711-3087. Statutory Authority The amendments are proposed under Texas Water Code (TWC), §5.102, concer
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	control. In addition, the following meanings apply in this division un-less the context clearly indicates otherwise. (1) Acrylonitrile-butadiene-styrene (ABS)--A plastic that is made by reacting monomers of acrylonitrile, butadiene, and styrene and is normally identified with an ABS marking. (2) [(1)] Acrylonitrile-butadiene-styrene or ABS welding--Any process to weld acrylonitrile-butadiene-styrene pipe. (3) Acrylonitrile-butadiene-styrene or ABS to polyvinyl chloride (PVC) transition cement--A plastic wel

	membranes are applied to diverse materials, including, but not limited to, concrete masonry units, oriented stranded board, gypsum board, and wood substrates. (15) Carpet pad adhesive--An adhesive used for the instal-lation of a carpet pad (or cushion) beneath a carpet. (16) [(8)] Ceramic tile installation adhesive--Any adhesive intended by the manufacturer for use in the installation of ceramic tiles. (17) [(9)] Chlorinated polyvinyl chloride plastic or CPVC plastic welding--A polymer of the vinyl chloride
	membranes are applied to diverse materials, including, but not limited to, concrete masonry units, oriented stranded board, gypsum board, and wood substrates. (15) Carpet pad adhesive--An adhesive used for the instal-lation of a carpet pad (or cushion) beneath a carpet. (16) [(8)] Ceramic tile installation adhesive--Any adhesive intended by the manufacturer for use in the installation of ceramic tiles. (17) [(9)] Chlorinated polyvinyl chloride plastic or CPVC plastic welding--A polymer of the vinyl chloride

	(26) Dip coat--A method of application to a substrate by submersion into, and removal from, a bath. (27) Dry wall adhesive--An adhesive used during the in-stallation of gypsum dry wall to studs or solid surfaces. (28) Edge glue--An adhesive applied to the edge of multi-sheet carbonless forms prior to being fanned apart after drying. (29) Electrostatic spray--A spray method where the atom-ized droplets are charged and subsequently deposited on the substrate by electrostatic attraction. (30) Ethylene propylen
	(26) Dip coat--A method of application to a substrate by submersion into, and removal from, a bath. (27) Dry wall adhesive--An adhesive used during the in-stallation of gypsum dry wall to studs or solid surfaces. (28) Edge glue--An adhesive applied to the edge of multi-sheet carbonless forms prior to being fanned apart after drying. (29) Electrostatic spray--A spray method where the atom-ized droplets are charged and subsequently deposited on the substrate by electrostatic attraction. (30) Ethylene propylen
	(26) Dip coat--A method of application to a substrate by submersion into, and removal from, a bath. (27) Dry wall adhesive--An adhesive used during the in-stallation of gypsum dry wall to studs or solid surfaces. (28) Edge glue--An adhesive applied to the edge of multi-sheet carbonless forms prior to being fanned apart after drying. (29) Electrostatic spray--A spray method where the atom-ized droplets are charged and subsequently deposited on the substrate by electrostatic attraction. (30) Ethylene propylen
	(26) Dip coat--A method of application to a substrate by submersion into, and removal from, a bath. (27) Dry wall adhesive--An adhesive used during the in-stallation of gypsum dry wall to studs or solid surfaces. (28) Edge glue--An adhesive applied to the edge of multi-sheet carbonless forms prior to being fanned apart after drying. (29) Electrostatic spray--A spray method where the atom-ized droplets are charged and subsequently deposited on the substrate by electrostatic attraction. (30) Ethylene propylen




	§115.471(d) of this title (relating to Exemptions), and §115.473(e) and (f) of this title (relating to Control Requirements), indoor floor covering installation adhesive is defined as any adhesive used during the installation of a carpet or indoor flooring that is in an enclosure and is not exposed to ambient weather conditions during normal use. (41) [(19)] Laminate--A product made by bonding together two or more layers of material. (42) [(20)] Metal to urethane/rubber molding or casting adhesive--Any adhe
	§115.471(d) of this title (relating to Exemptions), and §115.473(e) and (f) of this title (relating to Control Requirements), indoor floor covering installation adhesive is defined as any adhesive used during the installation of a carpet or indoor flooring that is in an enclosure and is not exposed to ambient weather conditions during normal use. (41) [(19)] Laminate--A product made by bonding together two or more layers of material. (42) [(20)] Metal to urethane/rubber molding or casting adhesive--Any adhe
	§115.471(d) of this title (relating to Exemptions), and §115.473(e) and (f) of this title (relating to Control Requirements), indoor floor covering installation adhesive is defined as any adhesive used during the installation of a carpet or indoor flooring that is in an enclosure and is not exposed to ambient weather conditions during normal use. (41) [(19)] Laminate--A product made by bonding together two or more layers of material. (42) [(20)] Metal to urethane/rubber molding or casting adhesive--Any adhe
	§115.471(d) of this title (relating to Exemptions), and §115.473(e) and (f) of this title (relating to Control Requirements), indoor floor covering installation adhesive is defined as any adhesive used during the installation of a carpet or indoor flooring that is in an enclosure and is not exposed to ambient weather conditions during normal use. (41) [(19)] Laminate--A product made by bonding together two or more layers of material. (42) [(20)] Metal to urethane/rubber molding or casting adhesive--Any adhe

	forced plastic, and similar pre-decorated or non-decorated panels to studs or solid surfaces. (51) [(26)] Panel installation--The installation of plywood, pre-decorated hardboard or tileboard, fiberglass reinforced plastic, and similar pre-decorated or non-decorated panels to studs or solid surfaces using an adhesive formulated for that purpose. (52) [(27)] Perimeter bonded sheet flooring installation--The installation of sheet flooring with vinyl backing onto a nonporous substrate using an adhesive designe
	forced plastic, and similar pre-decorated or non-decorated panels to studs or solid surfaces. (51) [(26)] Panel installation--The installation of plywood, pre-decorated hardboard or tileboard, fiberglass reinforced plastic, and similar pre-decorated or non-decorated panels to studs or solid surfaces using an adhesive formulated for that purpose. (52) [(27)] Perimeter bonded sheet flooring installation--The installation of sheet flooring with vinyl backing onto a nonporous substrate using an adhesive designe


	(66) Rubber flooring adhesive--An adhesive that is used for the installation of flooring material in which both the back and top sur-faces are made of synthetic rubber, and which may be in sheet or tile form. (67) Rubber vulcanization adhesive--A reactive adhesive used for rubber-to-substrate bonding achieved during vulcanization of the rubber elastomer at temperatures greater than 250°F. Vulcanized rubber adhesive does not include bonding previously vulcanized rub-ber. (68) [(39)] Sheet rubber lining insta
	(66) Rubber flooring adhesive--An adhesive that is used for the installation of flooring material in which both the back and top sur-faces are made of synthetic rubber, and which may be in sheet or tile form. (67) Rubber vulcanization adhesive--A reactive adhesive used for rubber-to-substrate bonding achieved during vulcanization of the rubber elastomer at temperatures greater than 250°F. Vulcanized rubber adhesive does not include bonding previously vulcanized rub-ber. (68) [(39)] Sheet rubber lining insta
	(66) Rubber flooring adhesive--An adhesive that is used for the installation of flooring material in which both the back and top sur-faces are made of synthetic rubber, and which may be in sheet or tile form. (67) Rubber vulcanization adhesive--A reactive adhesive used for rubber-to-substrate bonding achieved during vulcanization of the rubber elastomer at temperatures greater than 250°F. Vulcanized rubber adhesive does not include bonding previously vulcanized rub-ber. (68) [(39)] Sheet rubber lining insta
	(66) Rubber flooring adhesive--An adhesive that is used for the installation of flooring material in which both the back and top sur-faces are made of synthetic rubber, and which may be in sheet or tile form. (67) Rubber vulcanization adhesive--A reactive adhesive used for rubber-to-substrate bonding achieved during vulcanization of the rubber elastomer at temperatures greater than 250°F. Vulcanized rubber adhesive does not include bonding previously vulcanized rub-ber. (68) [(39)] Sheet rubber lining insta



	(80) [(45)] Subfloor installation--The installation of sub-flooring material over floor joists, including the construction of any load-bearing joists. Subflooring is covered by a finish surface mate-rial. (81) [(46)] Thin metal laminating adhesive--Any adhesive intended by the manufacturer for use in bonding multiple layers of metal to metal or metal to plastic in the production of electronic or magnetic components in which the thickness of the bond line(s) is less than 0.25 mil. (82) [(47)] Tire repair--A 
	(80) [(45)] Subfloor installation--The installation of sub-flooring material over floor joists, including the construction of any load-bearing joists. Subflooring is covered by a finish surface mate-rial. (81) [(46)] Thin metal laminating adhesive--Any adhesive intended by the manufacturer for use in bonding multiple layers of metal to metal or metal to plastic in the production of electronic or magnetic components in which the thickness of the bond line(s) is less than 0.25 mil. (82) [(47)] Tire repair--A 
	(80) [(45)] Subfloor installation--The installation of sub-flooring material over floor joists, including the construction of any load-bearing joists. Subflooring is covered by a finish surface mate-rial. (81) [(46)] Thin metal laminating adhesive--Any adhesive intended by the manufacturer for use in bonding multiple layers of metal to metal or metal to plastic in the production of electronic or magnetic components in which the thickness of the bond line(s) is less than 0.25 mil. (82) [(47)] Tire repair--A 
	(80) [(45)] Subfloor installation--The installation of sub-flooring material over floor joists, including the construction of any load-bearing joists. Subflooring is covered by a finish surface mate-rial. (81) [(46)] Thin metal laminating adhesive--Any adhesive intended by the manufacturer for use in bonding multiple layers of metal to metal or metal to plastic in the production of electronic or magnetic components in which the thickness of the bond line(s) is less than 0.25 mil. (82) [(47)] Tire repair--A 




	adhesive primers that are exempt under subsections (b) and (c) of this section are excluded. (b) Except as specified in subsection (d) of this section, the following application processes are exempt from the VOC limits in §115.473(a) of this title (relating to Control Requirements) and the ap-plication system requirements in §115.473(b) of this title: (1) adhesives or adhesive primers being tested or evaluated in any research and development, quality assurance, or analytical lab-oratory; (2) adhesives or ad
	adhesive primers that are exempt under subsections (b) and (c) of this section are excluded. (b) Except as specified in subsection (d) of this section, the following application processes are exempt from the VOC limits in §115.473(a) of this title (relating to Control Requirements) and the ap-plication system requirements in §115.473(b) of this title: (1) adhesives or adhesive primers being tested or evaluated in any research and development, quality assurance, or analytical lab-oratory; (2) adhesives or ad
	adhesive primers that are exempt under subsections (b) and (c) of this section are excluded. (b) Except as specified in subsection (d) of this section, the following application processes are exempt from the VOC limits in §115.473(a) of this title (relating to Control Requirements) and the ap-plication system requirements in §115.473(b) of this title: (1) adhesives or adhesive primers being tested or evaluated in any research and development, quality assurance, or analytical lab-oratory; (2) adhesives or ad
	(2) The requirements in §115.473(e) and (f) do not apply to: (A) adhesives or adhesive primers used in the assembly, repair, or manufacture of aerospace components; (B) adhesive tape; (C) aerosol adhesives and primers dispensed from non-refillable aerosol spray systems; (D) regulated products sold in quantities of one fluid ounce or less; (E) adhesives used to glue flowers to parade floats; (F) adhesives used to fabricate orthotics and prosthetics under a medical doctor's prescription; (G) shoe repair, lugg
	(2) The requirements in §115.473(e) and (f) do not apply to: (A) adhesives or adhesive primers used in the assembly, repair, or manufacture of aerospace components; (B) adhesive tape; (C) aerosol adhesives and primers dispensed from non-refillable aerosol spray systems; (D) regulated products sold in quantities of one fluid ounce or less; (E) adhesives used to glue flowers to parade floats; (F) adhesives used to fabricate orthotics and prosthetics under a medical doctor's prescription; (G) shoe repair, lugg
	(2) The requirements in §115.473(e) and (f) do not apply to: (A) adhesives or adhesive primers used in the assembly, repair, or manufacture of aerospace components; (B) adhesive tape; (C) aerosol adhesives and primers dispensed from non-refillable aerosol spray systems; (D) regulated products sold in quantities of one fluid ounce or less; (E) adhesives used to glue flowers to parade floats; (F) adhesives used to fabricate orthotics and prosthetics under a medical doctor's prescription; (G) shoe repair, lugg



	ing equation to determine the minimum overall control efficiency nec-essary to demonstrate equivalency. Control device and capture effi-ciency testing must be performed in accordance with the testing re-quirements in §115.475(3) and (4) of this title. Figure: 30 TAC §115.473(a)(3) (No change.) (b) The owner or operator of any application process subject to this division shall not apply adhesives or adhesive primers unless one of the following application systems is used: (1) electrostatic spray; (2) high-vo
	equipment cleaning is performed without atomizing the cleaning sol-vent and all spent solvent is captured in closed containers. (d) An application process that becomes subject to subsection (a) of this section by exceeding the exemption limits in §115.471(a) of this title (relating to Exemptions) is subject to the provisions in subsec-tion (a) of this section even if throughput or emissions later fall below exemption limits unless emissions are maintained at or below the con-trolled emissions level achieved

	TITLE 31. NATURAL RESOURCES AND CONSERVATION PART 2. TEXAS PARKS AND WILDLIFE DEPARTMENT CHAPTER 51. EXECUTIVE SUBCHAPTER B. AUTHORITY TO CONTRACT 31 TAC §51.61 The Texas Parks and Wildlife Department (TPWD) proposes an amendment to 31 TAC §51.61, concerning Enhanced Contract Monitoring. The proposed amendment would add a comprehen-sive provision to the list of factors in subsection (b) that the de-partment considers when making a determination to implement enhanced contract monitoring measures. Under Gover
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	would directly impose recordkeeping or reporting requirements; impose taxes or fees; result in lost sales or profits; adversely af-fect market competition; or require the purchase or modification of equipment or services. The department has determined that proposed rule would result in no direct economic effect on any small businesses, micro-busi-nesses, or rural community, as the rule applies only to internal department administrative processes and not to any business or person. Therefore, neither the econ
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	would directly impose recordkeeping or reporting requirements; impose taxes or fees; result in lost sales or profits; adversely af-fect market competition; or require the purchase or modification of equipment or services. The department has determined that proposed rule would result in no direct economic effect on any small businesses, micro-busi-nesses, or rural community, as the rule applies only to internal department administrative processes and not to any business or person. Therefore, neither the econ
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	Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402989 James Murphy General Counsel Texas Parks and Wildlife Department Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 389-4775 ♦ ♦ ♦ SUBCHAPTER G. NONPROFIT ORGANIZATIONS 31 TAC §51.168 The Texas Parks and Wildlife Department proposes an amend-ment to 31 TAC §51.168, concerning Nonprofit Partnerships to Promote Hunting and Fishing by Resident Veterans. The proposed amendment would replac
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	person. Therefore, neither the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not impact local economies. The department has determined that Government Code, §2001.0225 (Regulatory Analysis of Major Environmental Rules), does not apply to the proposed rule.
	person. Therefore, neither the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not impact local economies. The department has determined that Government Code, §2001.0225 (Regulatory Analysis of Major Environmental Rules), does not apply to the proposed rule.
	person. Therefore, neither the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not impact local economies. The department has determined that Government Code, §2001.0225 (Regulatory Analysis of Major Environmental Rules), does not apply to the proposed rule.
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	(4) Hunting and fishing opportunity provided by an (NP) [(NPP)] shall be at no cost to participants, not to include travel, lodging, meals, and other expenses ancillary to hunting and fishing activities unless those costs are provided by the (NP) [(NPP)] at the discretion of the (NP) [(NPP)]. (5) Not less than 30 days before any hunting or fishing ac-tivity may be provided or engaged in, an (NP) [(NPP)] shall complete and provide to the department on a form provided or approved by the department, the specif
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	(4) Hunting and fishing opportunity provided by an (NP) [(NPP)] shall be at no cost to participants, not to include travel, lodging, meals, and other expenses ancillary to hunting and fishing activities unless those costs are provided by the (NP) [(NPP)] at the discretion of the (NP) [(NPP)]. (5) Not less than 30 days before any hunting or fishing ac-tivity may be provided or engaged in, an (NP) [(NPP)] shall complete and provide to the department on a form provided or approved by the department, the specif
	(4) Hunting and fishing opportunity provided by an (NP) [(NPP)] shall be at no cost to participants, not to include travel, lodging, meals, and other expenses ancillary to hunting and fishing activities unless those costs are provided by the (NP) [(NPP)] at the discretion of the (NP) [(NPP)]. (5) Not less than 30 days before any hunting or fishing ac-tivity may be provided or engaged in, an (NP) [(NPP)] shall complete and provide to the department on a form provided or approved by the department, the specif


	Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402990 James Murphy General Counsel Texas Parks and Wildlife Department Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 389-4775 ♦ ♦ ♦ SUBCHAPTER K. DISCLOSURE OF CUSTOMER INFORMATION 31 TAC §51.301 The Texas Parks and Wildlife Department proposes an amend-ment to 31 TAC §51.301, concerning Duties of the Department. The proposed amendment would eliminate subsection (a), which is no longer 



	department administrative processes and not to any business or person. Therefore, neither the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not impact local economies. The department has determined that Government Code, §2001.0225 (Regulatory Analysis of M
	department administrative processes and not to any business or person. Therefore, neither the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not impact local economies. The department has determined that Government Code, §2001.0225 (Regulatory Analysis of M
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	CHAPTER 65. WILDLIFE SUBCHAPTER B. DISEASE DETECTION AND RESPONSE DIVISION 1. CHRONIC WASTING DISEASE (CWD) 31 TAC §65.82 The Texas Parks and Wildlife Department proposes an amend-ment to 31 TAC §65.82, concerning Disease Detection and Re-sponse. The proposed amendment would establish five new Surveillance Zones (SZs) in response to the continued detection of chronic wasting disease (CWD) in deer breeding facilities. The proposed amendment would implement heightened surveil-lance efforts in the affected are


	Sect
	P
	Link

	epidemiologists, the Plan sets forth the department's CWD management strategies and informs regulatory responses to the detection of the disease in captive and free-ranging cervid populations in the State of Texas. The Plan is intended to be dynamic; in fact, it must be so in order to accommodate the growing understanding of the etiology, pathology, and epidemiology of the disease and the potential management pathways that emerge as it becomes better understood through time. The Plan proceeds from the premi
	epidemiologists, the Plan sets forth the department's CWD management strategies and informs regulatory responses to the detection of the disease in captive and free-ranging cervid populations in the State of Texas. The Plan is intended to be dynamic; in fact, it must be so in order to accommodate the growing understanding of the etiology, pathology, and epidemiology of the disease and the potential management pathways that emerge as it becomes better understood through time. The Plan proceeds from the premi
	epidemiologists, the Plan sets forth the department's CWD management strategies and informs regulatory responses to the detection of the disease in captive and free-ranging cervid populations in the State of Texas. The Plan is intended to be dynamic; in fact, it must be so in order to accommodate the growing understanding of the etiology, pathology, and epidemiology of the disease and the potential management pathways that emerge as it becomes better understood through time. The Plan proceeds from the premi
	are required to preserve and present the heads of harvested animals to the department for CWD testing (testing costs are borne by the department). Therefore, persons who harvest a deer within a SZ would incur the cost of transporting the head to a department-designated check station, unless a tissue sam-ple is removed at the site of harvest by a TAHC-certified CWD sample collector (training and certification are free) or the de-partment has approved an alternative arrangement in writing. The department esti
	are required to preserve and present the heads of harvested animals to the department for CWD testing (testing costs are borne by the department). Therefore, persons who harvest a deer within a SZ would incur the cost of transporting the head to a department-designated check station, unless a tissue sam-ple is removed at the site of harvest by a TAHC-certified CWD sample collector (training and certification are free) or the de-partment has approved an alternative arrangement in writing. The department esti


	School Road, Austin, Texas, 78744; (830) 890-1230 (e-mail: jhunter.reed@tpwd.texas.gov); or via the department's website at www.tpwd.texas.gov. The amendment is proposed under the authority of Parks and Wildlife Code, §42.0177, 42.0177, which authorizes the com-mission to modify or eliminate the tagging, carcass, final destina-tion, or final processing requirements or provisions of §§42.001, 42.018, 42.0185, 42.019, or 42.020, or other similar require-ments or provisions in Chapter 42; Chapter 43, Subchapte
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	29.80811297580; -99.63579243040, 29.80816901510; -99.63333624990, 29.80816193950; -99.63115486740, 29.80809333070; -99.62898330790, 29.80790041000; -99.62683087880, 29.80758400430; -99.62470680510, 29.80714546970; -99.62262018990, 29.80658668590; -99.62057997540, 29.80591004760; -99.61859490440, 29.80511845490; -99.61667348280, 29.80421530040; -99.61482394310, 29.80320445470; -99.61305420890, 29.80209024970; -99.61137186130, 29.80087746030; -99.60978410580, 29.79957128340; -99.60829774200, 29.79817731620; -
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	-100.21290175600, 29.97360591340; -100.21439337000, 29.97221396730; -100.21598631100, 29.97090991900; -100.21767375800, 29.96969934900; -100.21944848600, 29.96858743750; -100.22130290000, 29.96757894230; -100.22322906200, 29.96667817840; -100.22521872800, 29.96588900010; -100.22726338300, 29.96521478370; -100.22935427900, 29.96465841400; -100.23148247000, 29.96422227130; -100.23363884900, 29.96390822160; -100.23581419000, 29.96371760840; -100.23770772400, 29.96365289980; -100.24133424100, 29.96361851440; -1
	-100.21290175600, 29.97360591340; -100.21439337000, 29.97221396730; -100.21598631100, 29.97090991900; -100.21767375800, 29.96969934900; -100.21944848600, 29.96858743750; -100.22130290000, 29.96757894230; -100.22322906200, 29.96667817840; -100.22521872800, 29.96588900010; -100.22726338300, 29.96521478370; -100.22935427900, 29.96465841400; -100.23148247000, 29.96422227130; -100.23363884900, 29.96390822160; -100.23581419000, 29.96371760840; -100.23770772400, 29.96365289980; -100.24133424100, 29.96361851440; -1
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	-100.21290175600, 29.97360591340; -100.21439337000, 29.97221396730; -100.21598631100, 29.97090991900; -100.21767375800, 29.96969934900; -100.21944848600, 29.96858743750; -100.22130290000, 29.96757894230; -100.22322906200, 29.96667817840; -100.22521872800, 29.96588900010; -100.22726338300, 29.96521478370; -100.22935427900, 29.96465841400; -100.23148247000, 29.96422227130; -100.23363884900, 29.96390822160; -100.23581419000, 29.96371760840; -100.23770772400, 29.96365289980; -100.24133424100, 29.96361851440; -1
	-100.21290175600, 29.97360591340; -100.21439337000, 29.97221396730; -100.21598631100, 29.97090991900; -100.21767375800, 29.96969934900; -100.21944848600, 29.96858743750; -100.22130290000, 29.96757894230; -100.22322906200, 29.96667817840; -100.22521872800, 29.96588900010; -100.22726338300, 29.96521478370; -100.22935427900, 29.96465841400; -100.23148247000, 29.96422227130; -100.23363884900, 29.96390822160; -100.23581419000, 29.96371760840; -100.23770772400, 29.96365289980; -100.24133424100, 29.96361851440; -1
	-100.21290175600, 29.97360591340; -100.21439337000, 29.97221396730; -100.21598631100, 29.97090991900; -100.21767375800, 29.96969934900; -100.21944848600, 29.96858743750; -100.22130290000, 29.96757894230; -100.22322906200, 29.96667817840; -100.22521872800, 29.96588900010; -100.22726338300, 29.96521478370; -100.22935427900, 29.96465841400; -100.23148247000, 29.96422227130; -100.23363884900, 29.96390822160; -100.23581419000, 29.96371760840; -100.23770772400, 29.96365289980; -100.24133424100, 29.96361851440; -1
	28.84335032100; -99.72295926260, 28.84508553450; -99.72371550010, 28.84686810780; -99.72433772640, 28.84869041010; -99.72482327020, 28.85054464020; -99.72517004490, 28.85242285970; -99.72537655770, 28.85431702700; -99.72544191610, 28.85621903160; -99.72543869810, 28.85655912860; -99.72543352620, 28.85688024760; -99.72542913840, 28.85720137580; -99.72535534130, 28.85882548070; -99.72525540900, 28.85985043490; -99.72523936150, 28.85998669040; -99.72512208270, 28.86085498370; -99.72476466730, 28.86273167270; -





	(AA) Surveillance Zone 30. Surveillance Zone 30 is that portion of Trinity County lying within the area described by the following latitude/longitude pairs: -95.41825903620, 30.91987565240; -95.42046121760, 30.92001665360; -95.42264799820, 30.92028148930; -95.42481002210, 30.92066902660; -95.42693803910, 30.92117760720; -95.42799685780, 30.92147976490; -95.42931635910, 30.92187727490; -95.43034245440, 30.92220255500; -95.43237534520, 30.92294616530; -95.43434750510, 30.92380277750; -95.43625049430, 30.92476
	(AA) Surveillance Zone 30. Surveillance Zone 30 is that portion of Trinity County lying within the area described by the following latitude/longitude pairs: -95.41825903620, 30.91987565240; -95.42046121760, 30.92001665360; -95.42264799820, 30.92028148930; -95.42481002210, 30.92066902660; -95.42693803910, 30.92117760720; -95.42799685780, 30.92147976490; -95.42931635910, 30.92187727490; -95.43034245440, 30.92220255500; -95.43237534520, 30.92294616530; -95.43434750510, 30.92380277750; -95.43625049430, 30.92476
	(AA) Surveillance Zone 30. Surveillance Zone 30 is that portion of Trinity County lying within the area described by the following latitude/longitude pairs: -95.41825903620, 30.91987565240; -95.42046121760, 30.92001665360; -95.42264799820, 30.92028148930; -95.42481002210, 30.92066902660; -95.42693803910, 30.92117760720; -95.42799685780, 30.92147976490; -95.42931635910, 30.92187727490; -95.43034245440, 30.92220255500; -95.43237534520, 30.92294616530; -95.43434750510, 30.92380277750; -95.43625049430, 30.92476
	(AA) Surveillance Zone 30. Surveillance Zone 30 is that portion of Trinity County lying within the area described by the following latitude/longitude pairs: -95.41825903620, 30.91987565240; -95.42046121760, 30.92001665360; -95.42264799820, 30.92028148930; -95.42481002210, 30.92066902660; -95.42693803910, 30.92117760720; -95.42799685780, 30.92147976490; -95.42931635910, 30.92187727490; -95.43034245440, 30.92220255500; -95.43237534520, 30.92294616530; -95.43434750510, 30.92380277750; -95.43625049430, 30.92476

	-95.38384044870, 30.96842104560; -95.38377650230, 30.96830761660; -95.38326802920, 30.96736302470; -95.38244098290, 30.96559763780; -95.38174972510, 30.96378941490; -95.38119720890, 30.96194610120; -95.38078579260, 30.96007559190; -95.38051723010, 30.95818589820; -95.38039266300, 30.95628511280; -95.38041261590, 30.95438137570; -95.38057699500, 30.95248283890; -95.38075944830, 30.95126417830; -95.38077466290, 30.95117708750; -95.38078152510, 30.95108921390; -95.38089911850, 30.94992992920; -95.38120719660, 
	-95.38384044870, 30.96842104560; -95.38377650230, 30.96830761660; -95.38326802920, 30.96736302470; -95.38244098290, 30.96559763780; -95.38174972510, 30.96378941490; -95.38119720890, 30.96194610120; -95.38078579260, 30.96007559190; -95.38051723010, 30.95818589820; -95.38039266300, 30.95628511280; -95.38041261590, 30.95438137570; -95.38057699500, 30.95248283890; -95.38075944830, 30.95126417830; -95.38077466290, 30.95117708750; -95.38078152510, 30.95108921390; -95.38089911850, 30.94992992920; -95.38120719660, 



	30.50437335860; -100.33522402700, 30.50592423780; -100.33383432000, 30.50739956170; -100.33233610900, 30.50879300920; -100.33073580800, 30.51009860950; -100.32904027100, 30.51131076820; -100.32725675900, 30.51242429090; -100.32539291300, 30.51343440580; -100.32345671800, 30.51433678420; -100.32145647000, 30.51512755870; -100.31940073900, 30.51580334030; -100.31729833500, 30.51636123280; -100.31515826700, 30.51679884510; -100.31298970800, 30.51711430170; -100.31080195200, 30.51730625030; -100.30860437600, 30
	30.50437335860; -100.33522402700, 30.50592423780; -100.33383432000, 30.50739956170; -100.33233610900, 30.50879300920; -100.33073580800, 30.51009860950; -100.32904027100, 30.51131076820; -100.32725675900, 30.51242429090; -100.32539291300, 30.51343440580; -100.32345671800, 30.51433678420; -100.32145647000, 30.51512755870; -100.31940073900, 30.51580334030; -100.31729833500, 30.51636123280; -100.31515826700, 30.51679884510; -100.31298970800, 30.51711430170; -100.31080195200, 30.51730625030; -100.30860437600, 30
	30.50437335860; -100.33522402700, 30.50592423780; -100.33383432000, 30.50739956170; -100.33233610900, 30.50879300920; -100.33073580800, 30.51009860950; -100.32904027100, 30.51131076820; -100.32725675900, 30.51242429090; -100.32539291300, 30.51343440580; -100.32345671800, 30.51433678420; -100.32145647000, 30.51512755870; -100.31940073900, 30.51580334030; -100.31729833500, 30.51636123280; -100.31515826700, 30.51679884510; -100.31298970800, 30.51711430170; -100.31080195200, 30.51730625030; -100.30860437600, 30
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	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 8, 2024. TRD-202402992 Todd S. George Assistant General Counsel Texas Parks and Wildlife Department Earliest possible date of adoption: August 18, 2024 For further information, please call: (512) 389-4775 ♦ ♦ ♦ TITLE 40. SOCIAL SERVICES AND ASSIS-TANCE PART 5. TEXAS VETERANS LAND BOARD CHAPTER 178. TEXAS STATE VETERA



	economic effect on businesses or individuals. The economic ef-fect of will be limited to the VLB, as it will pay the costs associated with these interments. The public benefit will be the increase in benefits available to individuals performing duties in support of the state. LOCAL EMPLOYMENT IMPACT STATEMENT: Mr. Fitz Gerald has determined that the proposed amendments will not affect a local economy, so the VLB is not required to prepare a local employment impact statement under Texas Government Code, §200
	economic effect on businesses or individuals. The economic ef-fect of will be limited to the VLB, as it will pay the costs associated with these interments. The public benefit will be the increase in benefits available to individuals performing duties in support of the state. LOCAL EMPLOYMENT IMPACT STATEMENT: Mr. Fitz Gerald has determined that the proposed amendments will not affect a local economy, so the VLB is not required to prepare a local employment impact statement under Texas Government Code, §200
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	tives as defined by the USDVA laws and regulations[, as they may be amended from time-to-time]. In addition, the Board will allow for the interment of Texas military forces members killed on state active duty or during state training and other duty, as defined in Chapter 437 of the Texas Government Code. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 2, 2024. TRD
	tives as defined by the USDVA laws and regulations[, as they may be amended from time-to-time]. In addition, the Board will allow for the interment of Texas military forces members killed on state active duty or during state training and other duty, as defined in Chapter 437 of the Texas Government Code. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on July 2, 2024. TRD


	§800.63. Workforce Investment Act (WIA) Allocations Section 800.63 is amended to align language with current federal programs and update statutory references. Section 800.63(i) is amended, and (j) and (k) are removed, to align WIOA statewide funding methodologies with federal regulations. Removal of sub-section (k) further clarifies the Commission's ability to use and transmit statewide funds to Boards as needed, including use of funds to address emerging needs in regions throughout Texas. Section 800.63 is
	§800.63. Workforce Investment Act (WIA) Allocations Section 800.63 is amended to align language with current federal programs and update statutory references. Section 800.63(i) is amended, and (j) and (k) are removed, to align WIOA statewide funding methodologies with federal regulations. Removal of sub-section (k) further clarifies the Commission's ability to use and transmit statewide funds to Boards as needed, including use of funds to address emerging needs in regions throughout Texas. Section 800.63 is
	§800.63. Workforce Investment Act (WIA) Allocations Section 800.63 is amended to align language with current federal programs and update statutory references. Section 800.63(i) is amended, and (j) and (k) are removed, to align WIOA statewide funding methodologies with federal regulations. Removal of sub-section (k) further clarifies the Commission's ability to use and transmit statewide funds to Boards as needed, including use of funds to address emerging needs in regions throughout Texas. Section 800.63 is
	There are no foreseeable implications relating to costs or rev-enue of the state or local governments as a result of enforcing or administering the rules. There are no anticipated economic costs to individuals required to comply with the rules. There is no anticipated adverse economic impact on small busi-nesses, microbusinesses, or rural communities as a result of en-forcing or administering the rules. Based on the analyses required by Texas Government Code §2001.024, TWC has determined that the requiremen


	--will not positively or adversely affect the state's economy. Economic Impact Statement and Regulatory Flexibility Analysis TWC has determined that the rules will not have an adverse eco-nomic impact on small businesses or rural communities, as the proposed rules place no requirements on small businesses or rural communities. Mariana Vega, Director, Labor Market Information, has deter-mined that there is not a significant negative impact upon em-ployment conditions in the state as a result of the rules. Ma
	--will not positively or adversely affect the state's economy. Economic Impact Statement and Regulatory Flexibility Analysis TWC has determined that the rules will not have an adverse eco-nomic impact on small businesses or rural communities, as the proposed rules place no requirements on small businesses or rural communities. Mariana Vega, Director, Labor Market Information, has deter-mined that there is not a significant negative impact upon em-ployment conditions in the state as a result of the rules. Ma
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	(B) all available funds for the contract period have been paid out; (C) all accrued expenditures chargeable to the specific contract have been incurred; or (D) the period of available funds has expired or been terminated. (4) Contract Period--The length of time in which a contract for allocated funds between the Commission and a Local Workforce Development Board (Board) or an Adult Education and Literacy (AEL) grant recipient is in effect and during which funds may be expended for a specified purpose, unles
	(B) all available funds for the contract period have been paid out; (C) all accrued expenditures chargeable to the specific contract have been incurred; or (D) the period of available funds has expired or been terminated. (4) Contract Period--The length of time in which a contract for allocated funds between the Commission and a Local Workforce Development Board (Board) or an Adult Education and Literacy (AEL) grant recipient is in effect and during which funds may be expended for a specified purpose, unles
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