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Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 1. ADMINISTRATION
SUBCHAPTER D. UNIFORM GUIDANCE FOR
RECIPIENTS OF FEDERAL AND STATE FUNDS
10 TAC §§1.401 - 1.411

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of 10 TAC Chapter 1, Sub-
chapter D, Uniform Guidance for Recipients of Federal and State
Funds, including §§1.401 - 1.411. The purpose of the proposed
repeal is to eliminate the outdated rule and replace it simultane-
ously with a new more germane rule.

Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are
associated with this action, and therefore no costs warrant be-
ing offset.

The Department has analyzed this proposed rulemaking and the
analysis is described below for each category of analysis per-
formed.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

Mr. Bobby Wilkinson has determined that, for the first five years
the repeal would be in effect:

1. The repeal does not create or eliminate a government pro-
gram but relates to changes to an existing activity: how state
and federal requirements are applied to recipients of Department
funds.

2. The repeal does not require a change in work that would
require the creation of new employee positions, nor are the rule
changes significant enough to reduce work load to a degree that
eliminates any existing employee positions.

3. The repeal does not require additional future legislative ap-
propriations.

4. The repeal will not result in an increase in fees paid to the
Department, nor in a decrease in fees paid to the Department.

5. The repeal is not creating a new regulation, except that it
is being replaced by a new rule simultaneously to provide for
revisions.

6. The repeal will not expand, limit, or repeal an existing regula-
tion.

7. The repeal will not increase or decrease the number of indi-
viduals subject to the rule's applicability.

8. The repeal will not negatively or positively affect the state's
economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has evaluated the repeal and determined that
the repeal will not create an economic effect on small or micro-
businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The repeal does not contemplate
or authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).

The Department has evaluated the repeal as to its possible ef-
fects on local economies and has determined that for the first five
years the repeal would be in effect there would be no economic
effect on local employment; therefore, no local employment im-
pact statement is required to be prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the repeal is in effect, the public
benefit anticipated as a result of the changed sections would be
an updated and more germane rule. There will not be economic
costs to individuals required to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the repeal is in effect, enforcing
or administering the repeal does not have any foreseeable
implications related to costs or revenues of the state or local
governments.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held June 28, 2024 to July 29, 2024, to receive in-
put on the proposed action. Comments may be submitted to
the Texas Department of Housing and Community Affairs, Attn:
Brooke Boston at brooke.boston@tdhca.state.tx.us. ALL COM-
MENTS MUST BE RECEIVED BY 5:00 p.m., Austin local (Cen-
tral) time, July 29, 2024.

STATUTORY AUTHORITY. The repeal is made pursuant to
Tex. Gov't Code §2306.053, which authorizes the Department
to adopt rules.

Except as described herein the repeal affects no other code, ar-
ticle, or statute.
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$§1.403.  Single Audit Requirements.

$1.404. Purchase and Procurement Standards.

$§1.405. Bonding Requirements.

§1.406. Fidelity Bond Requirements.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402635

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: July 28, 2024

For further information, please call: (512) 475-3959

¢ ¢ ¢

10 TAC §§1.401 - 1.411

The Texas Department of Housing and Community Affairs (the
Department) proposes new 10 TAC Chapter 1, Subchapter D,
Uniform Guidance for Recipients of Federal and State Funds,
including §§1.401 - 1.411. The purpose of the new section is to
reflect changes to federal regulations, make minor procedural
revisions, remove the prior process for the Executive Award
Review and Advisory Committee (EARAC), add clarification
of when this rule is applicable to vendors, and make other
applicable changes.

Tex. Gov't Code §2001.0045(b) does not apply to the rule be-
cause it was determined that no costs are associated with this
action, and therefore no costs warrant being offset.

The Department has analyzed this rulemaking and the analysis
is described below for each category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

Mr. Bobby Wilkinson has determined that, for the first five years
the new sections would be in effect:

1. The new sections do not create or eliminate a government
program but relates to updates to existing requirements for re-
cipients of Department funds.

2. The new sections do not require a change in work that would
require the creation of new employee positions, nor are the rule
changes significant enough to reduce work load to a degree that
eliminates any existing employee positions.

3. The new sections do not require additional future legislative
appropriations.

4. The new sections will not result in an increase in fees paid
to the Department, nor in a decrease in fees paid to the Depart-
ment.

5. The new sections are not creating a new regulation, except
that they are replacing sections being repealed simultaneously
to provide for revisions.

6. The new sections will not expand, limit, or repeal an existing
regulation.

7. The new sections will not increase or decrease the number of
individuals subject to the rule's applicability.

8. The new sections will not negatively or positively affect the
state's economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has evaluated the new sections and determined
that they will not create an economic effect on small or micro-
businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The new sections do not contemplate
or authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).

The Department has evaluated the new sections as to their pos-
sible effects on local economies and has determined that for the
first five years the new sections would be in effect there would
be no economic effect on local employment; therefore, no local
employment impact statement is required to be prepared for the
rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the new sections are in effect, the
public benefit anticipated as a result of the new sections would
be a more current and germane rule. There will not be economic
costs to individuals required to comply with the new sections.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the new sections are in effect,
enforcing or administering the sections does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held June 28, 2024 to July 29, 2024, to receive in-
put on the proposed action. Comments may be submitted to
the Texas Department of Housing and Community Affairs, Attn:
Brooke Boston at brooke.boston@tdhca.state.tx.us. ALL COM-
MENTS MUST BE RECEIVED BY 5:00 p.m., Austin local (Cen-
tral) time, July 29, 2024.

STATUTORY AUTHORITY. The new sections are made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the new sections affect no other
code, article, or statute.

§1.401.  Effective Date and Definitions.
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(a) Revisions to this Subchapter reflect updates to 2 CFR Part
180 and 2 CFR Part 200, and are generally effective for Contracts ex-

(5) Single Audit--The audit required by Office of Manage-
ment and Budget (OMB), 2 CFR Part 200, Subpart F, or Tex. Gov't

ecuted on or after October 1, 2024. Previous versions of these rules as

Code, chapter 783, Uniform Grant and Contract Management, as re-

memorialized in Contracts will continue to be effective, unless the Con-

flected in an audit report.

tract is amended to add additional funds on or after October 1, 2024,
and that amendment specifically incorporates some or all of the provi-
sions in the rule, to the extent federally allowed.

(b) Definitions. The following words and terms, when used in

(6) Single Audit Certification Form--A form that lists the
source(s) and amount(s) of Federal funds and/or State funds expended
by the Subrecipient during their fiscal year along with the outstanding
balance of any loans made with federal or state funds if there are con-

this subchapter, shall have the following meanings, unless the context

tinuing compliance requirements other than repayment of the loan.

clearly indicates otherwise. Capitalized words used herein have the
meaning assigned in the specific Chapters and Rules of this title that
govern the program associated with the request, or assigned by federal
or state law.

(1) Affiliate--Shall have the meaning assigned by the spe-

(7) _Subrecipient--Includes an entity receiving or applying
for federal or state funds from the Department under Chapters 6, 7, 20,
23,24, 25 or 26 as identified by Contract or in this subchapter. Except
as otherwise noted in this subchapter or by Contract, the definition does
not include Applicants/Owners who have applied for and/or received

cific program or programs described in this part.

(2) Department--The Texas Department of Housing and
Community Affairs.

(3) Equipment--tangible personal property having a useful

funds under a program administered by the Multifamily Finance Di-
vision, except for CHDO Operating funds, a grant made to a unit of
government or nonprofit organization, or Affiliate, or TCAP-RF grants
or loans when made to a unit of government or nonprofit organization
or Affiliate. Except as otherwise noted in this subchapter or by Con-

life of more than one year or a per-unit acquisition cost which equals or

tract, this definition does not include vendors having been procured by

exceeds the lesser of the capitalization level established by entity for fi-

the Department for goods or services. A Subrecipient may also be re-

nancial statement purposes, or $10,000 (except in the case of Contracts

ferred to as Administrator.

subject to TXGMS or UGMS, in which case $5,000).

(4) Professional services--for a unit of government is as de-

(8) Supplies--means tangible personal property other than
"Equipment" in this section.

fined by state law. For Private Nonprofit Organizations it means ser-
vices:

(A) within the scope of the practice, as defined by state

(9) Texas Grant Management Standards (TxGMS)--The
standardized set of financial management procedures and definitions
established by Tex. Gov't Code, chapter 783 regarding Uniform Grant

law, of:
(i) _accounting;
(ii) _architecture;

(iii) landscape architecture;

(iv) land surveying;
(v) _medicine;
(vi) _optometry;

(vii) professional engineering;

(viii) _real estate appraising;

(ix) professional nursing; or

(x) legal services; or

(B) provided in connection with the professional em-

ployment or practice of a person who is licensed or registered as:

(i) a certified public accountant;

(i1) _an architect;

(iii) alandscape architect;

(iv) aland surveyor;

(v) _a physician, including a surgeon;

(vi) _an optometrist;

(vii) a professional engineer;

(viii) _ a state certified or state licensed real estate ap-

praiser;
(ix) _attorney; or

(x) aregistered nurse.

and Contract Management to promote the efficient use of public funds
by requiring consistency among grantor agencies in their dealings
with grantees, and by ensuring accountability for the expenditure of
public funds. State agencies are required to adhere to these standards
when administering grants and other financial assistance agreements
with cities, counties and other political subdivisions of the state.
This includes all Public Organizations including public housing and
housing finance agencies. In addition, Tex. Gov't Code Chapter 2105,
regarding Administration of Block Grants, subjects subrecipients of
federal block grants (as defined therein) to TXGMS.

(10) Uniform Grant Management Standards (UGMS)--the
standardized set of financial management procedures used by the De-
partment in Contracts that began before January 1, 2022.

§1.402.  Cost Principles and Administrative Requirements.

(a) Subrecipients shall comply with the cost principles and
uniform administrative requirements set forth as applicable in TxGMS
or UGMS provided, however, that all references therein to "local
government" shall be construed to mean Subrecipient. A Subrecipient
that is administering a housing Program under Chapters 24 or 26
of this title, may receive a fixed amount of administrative funds.
Private Nonprofit Subrecipients of Emergency Solutions Grant (ESG),
HOME Investments Partnership Program (HOME), Neighborhood
Stabilization Program (NSP), National Housing Trust Fund (NHTF),
Low Income Household Water and Wastewater Program (LIHWAP),
Community Service Block Grant (CSBG) discretionary awards to
non-eligible entities, and Department of Energy Weatherization As-
sistance Program (DOE WAP) do not have to comply with TxGMS
unless otherwise required by Notice of Funding Availability (NOFA)
or Contract. For federal funds, Subrecipients will also follow 2 CFR
Part 200, as interpreted by the federal funding agency.

(b) Inorder to maintain adequate separation of duties, the Sub-
recipient shall ensure that no individual has the ability to perform more
than one of the functions described in paragraphs (1) - (5) of this sub-
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section that might result in a release of funds without appropriate con-

have a Single Audit or program-specific audit conducted. If the Subre-

trols:

(1) Requisition authorization;

(2) Encumbrance into software;

(3) Check creation and/or automated payment disburse-

ment;

(4) Authorized signature/electronic signature; and

(5) Distribution of paper check.

(c) For Subrecipients with fewer than five paid employees,

cipient's Single Audit is required by 2 CFR 200, subpart F, the report
must be submitted to the Federal Audit Clearinghouse the earlier of 30
calendar days after receipt of the auditor's report or nine (9) months af-
ter the end of its respective fiscal year. If a Single Audit is required but
not under 2 CFR Part 200, subpart F, the report must be submitted to
the Department the earlier of 30 calendar days after receipt of the au-
ditor's report or nine months after the end of its respective fiscal year.
If the deadline is on a Saturday, Sunday, federal holiday (for a Single
Audit required to be submitted to the Federal Audit Clearinghouse), or
a state holiday (for a Single Audit required to be submitted to the De-
partment), the deadline is the next business day.

demonstration of sufficient controls to similarly satisfy the separation
of duties required by subsection (b) of this section, must be provided
at the time that funds are applied for and continue to be implemented
through the term of the Contract.

(d) Subrecipient will sign a Contract with the applicable As-

(f) Subrecipients are required to submit a notification to the
Department within five business days of submission to the Federal Au-
dit Clearinghouse. Along with the notice, the Subrecipient must indi-
cate if the auditor issued a management letter. If a management letter
was issued by the auditor, a copy must be sent to the Department.

surances in Appendix 6 of TXGMS as required by and in the form and
substance acceptable to the Department's Legal Division.

§$1.403.  Single Audit Requirements.

(a) For this section, the word Subrecipient also includes Mul-
tifamily Development Owners who have applied for or received Direct
Loan Funds, grants or 811 PRA funds from the Department who are or
have an Affiliate that is required to submit a Single Audit, i.e. units of
government, nonprofit organizations.

(b) Procurement of a Single Auditor. A Subrecipient or Affil-
iate must procure their single auditor in the following manner unless
subject to a different requirement in the Local Government Code:

(1) Competitive Proposal procedures whereby competitors'
qualifications are evaluated and a contract awarded to the most qual-
ified competitor. Proposals should be advertised broadly, which may
include going outside the entity's service area, and solicited from an
adequate number (usually two or more) of qualified sources. Procure-
ments must be conducted in a manner that prohibits the use of in-state
or local geographical preferences in the evaluation of bids or proposals;

(2) A Subrecipient may not use the sealed bid method for
procurement of the Single Auditor. There is no requirement that the
selected audit firm be geographically located near the Subrecipient. If
a Subrecipient does not receive proposals from firms with appropriate
experience or responses with a price that is not reasonable compared to
the cost price analysis, the submissions must be rejected and procure-
ment must be re-performed.

(c) A Subrecipient or Affiliate must confirm that it is contract-
ing with an audit firm that is properly licensed to perform the Single
Audit and is not on a limited scope status or under any other sanction,
reprimand or violation with the Texas State Board of Public Accoun-
tancy. The Subrecipient must ensure that the Single Audit is performed
in accordance with the limitations on the auditor's license.

(d) A Subrecipient is required to submit a Single Audit Cer-
tification form within two (2) months after the end of its fiscal year
indicating the amount they expended in Federal and State funds during
the fiscal year and the outstanding balance of any loans made with fed-
eral funds if there are continuing compliance requirements other than
repayment of the loan.

(e) Subrecipients that expend $1,000,000 or more (or in the
case of entities subject to TXGMS or UGMS of $750,000 or more) in
federal and/or state awards or have an outstanding loan balance asso-
ciated with a federal or state resource of $1,000,000 or more (or in the
case of entities subject to TXMGS or UGMS of $750,000 or more) with
continuing compliance requirements, or a combination thereof must

(g) The Department will review the Single Audit and issue a
management decision letter for audit findings pertaining to the Federal
award provided to the Subrecipient from the Department. If the Single
Audit results in disallowed costs, those amounts must be repaid or an
acceptable repayment plan must be entered into with the Department
in accordance with 10 TAC §1.21 (relating to Action by Department if
Outstanding Balances Exist).

(h) In evaluating a Single Audit, the Department will consider
both audit findings and management responses in its review. The De-
partment will notify Subrecipients and Affiliates (if applicable) of any
Deficiencies or Findings from within the Single Audit for which the De-
partment requires additional information or clarification and will pro-
vide a deadline by which that resolution must occur.

(i) All findings identified in the most recent Single Audit will
be reported to the Executive Director during the Previous Participation
review process described in Subchapter C of this Chapter. The Sub-
recipient may submit written comments for consideration within five
business days of the Department's management decision letter.

(j) _If the Subrecipient disagrees with the auditors finding(s),
and the issue is related to administration of one of the Department's
programs, an appeal process is available to provide an opportunity for
the auditee to explain its disagreement to the Department. This is not
an appeal of audit findings themselves. The Subrecipient may submit a
letter of appeal and documentation to support the appeal. The Depart-
ment will take the documentation and written appeal into consideration
prior to issuing a management decision letter. If the Subrecipient does
not disagree with the auditor's finding, no appeal to the Department is
available.

(k) Inaccordance with 2 CFR Part 200 and the State of Texas
Single Audit Circular §225, with the exception of nondiscretionary
CSBG funds except as otherwise required by federal laws or regula-
tions, the Department may suspend and cease payments under all ac-
tive Contracts, or refrain from executing a new Contract for any Board
awarded contracts, until the Single Audit is received. In addition, the
Department may elect not to renew an entity in accordance with §1.411
of'this Chapter (relating to Administration of Block Grants under Chap-
ter 2105 of the Tex. Gov't Code), or not amend or enter into a new
Contract with a Subrecipient until receipt of the required Single Audit
Certification form or the submission requirements detailed in subsec-
tion (e) of this section.

(1) Inaccordance with Subchapter C of this Chapter (relating to
Previous Participation Reviews), if a Subrecipient applies for funding
or an award from the Department, findings noted in the Single Audit
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and the failure to timely submit a Single Audit Certification Form or

Public Accounts. If Subrecipients choose to use the Cooperative Pur-

Single Audit will be reported to the Executive Director.

§1.404. Purchase and Procurement Standards.

(a) The procurement of all goods and services shall be con-
ducted, to the maximum extent practical, in a manner providing full
and open competition consistent with the standards of 2 CFR Part 200,
UGMS, and TxGMS, as applicable.

(b) Subrecipients shall establish, and require its subre-
cipients/Subcontractors (as applicable by program regulations) to
establish, written procurement procedures that when followed, result
in procurements that comply with federal, state and local standards,
and grant award contracts. Procedures must:

(1) include a cost or price analysis that provides for a re-
view of proposed procurements to avoid purchase of unnecessary or
duplicative items. Where appropriate, analyzing lease versus purchase
alternatives, performing the proposed service in-house, and perform-
ing any other appropriate analysis to determine the most economical

approach.

(2) require that solicitations for goods and services provide
for a clear and accurate description of the technical requirements for
the material, product or service to be procured. In competitive pro-
curements, such a description shall not contain features which unduly
restrict competition, but must contain requirements that the bidder/of-

chasing Program, documentation of annual fee payment is required.

() All vehicles considered for purchase with state or federal
funds must be pre-approved by the Department. Subrecipient must
present written justification for the needed vehicle. If approved such
approval will be provided via written correspondence from the Depart-
ment. Procurement procedures must include provisions for full and
open competition and a comparison of the costs associated with leas-
ing versus buying a vehicle. Any vehicle purchased without approval
may result in disallowed costs.

(g) For procurement transactions not subject to UGMS or
TxGMS, the Department has adopted a $10,000 micropurchase and
$250,000 simplified acquisition threshold. For procurement transac-
tions subject to UGMS or TxGMS, Subrecipient must follow a $3,000
micropurchase threshold and a $250,000 Texas Acquisition Threshold
(which is currently tied to the federal simplified acquisition threshold).
If the federal simplified acquisition threshold changes, as a result of
2 CFR §200.88, or if it is temporarily raised because of a federal
disaster declaration, the Department will publish the new amount on
its website.

$§1.405.  Bonding Requirements.

(a) Therequirements described in this subsection relate to con-
struction or facility improvements in DOE WAP, HOME, HOME-ARP,

feror must fulfill and all other factors to be used in evaluating bids or

CDBG, NSP, HHSP, EH Fund, TCAP-RF, and ESG Subrecipients, or

proposals. A description, whenever practicable, of technical require-

other fund source required by state or federal law or regulation to have

ments in terms of functions to be performed or performance required,

bonding for construction or facility improvements.

including the range of acceptable characteristics or minimum accept-
able standards. The specific features of "brand name or equal value"
that bidders are required to meet must be listed in the solicitation.

(3) include a method for conducting technical evaluations

(1) For construction contracts exceeding $100,000, the
Subrecipient must request and receive Department approval of the
bonding policy and requirements of the Subrecipient to ensure that the
Department is adequately protected.

of the proposals received and for selecting awardees.

(c) Documentation of procurement processes, to include but

(2) For construction contracts in excess of $100,000, and
for which the Department has not made a determination that the De-

not be limited to the items in paragraphs (1) - (9) of this subsection,

partment's interest is adequately protected, a "bid guarantee" from each

must be maintained by the Subrecipient in accordance with the record

bidder equivalent to 5% of the bid price shall be requested. The "bid

retention requirements of the applicable program:

(1) rationale for the type of procurement,

(2) cost or price analysis,

(3) procurement package,

(4) advertising,
(5) responses,

(6) selection process,

(7) contractor selection or rejection,

(8) certification of conflict of interest requirements being

guarantee" shall consist of a firm commitment such as a bid bond, cer-
tified check, or other negotiable instrument accompanying a bid as as-
surance that upon acceptance of the bid, the bidder will execute such
contractual documents as may be required within the time specified. A
bid bond in the form of any of the documents described in this para-
graph may be accepted as a "bid guarantee."

(A) A performance bond on the part of the Subrecipient
for 100% of the contract price. A "performance bond" is one executed
in connection with a contract, to secure fulfillment of all obligations
under such contract.

(B) A payment bond on the part of the subcontrac-
tor/vendor for 100% of the contract price. A "payment bond" is one

satisfied, and

(9) evidence that the awardee is not an excluded entity in
the System for Award Management (SAM).

(d) In accordance with 34 Texas Administrative Code, Part 1,
Chapter 20, Subchapter D, Division 1, each Subrecipient shall make a
good faith effort to utilize the state's Historically Underutilized Busi-
ness Program in contracts for construction, services (including consult-
ing and Professional Services) and commodities purchases.

(e) The State of Texas conducts procurement for many mate-
rials, goods, and appliances. Use of the State of Texas Co-Op Purchas-
ing Program does not satisfy the requirements of 2 CFR Part 200. For
more detail about how to purchase from the state contract, please con-

executed in connection with a contract to assure payment as required
by statute of all persons supplying labor and material in the execution
of the work provided for in the contract.

(C) Where bonds are required, in the situations de-
scribed herein, the bonds shall be obtained from companies holding
certificates of authority as acceptable sureties pursuant to 31 CFR Part
223, "Surety Companies Doing Business with the United States."

(b) A unit of government must comply with the bond require-
ments contained in Texas statutes, including but not limited to Tex.
Gov't Code ch. 2253 and Tex. Local Gov't Code §252.044, §262.032,
or §392.0525, as applicable.

$1.406.  Fidelity Bond Requirements.

tact: State of Texas Co-Op Purchasing Program, Texas Comptroller of
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The Department is required to assure that fiscal control and accounting

CFR Part 200, for cost allowability. The Subrecipient must follow

procedures for federally funded entities will be established to assure the

either the federal travel regulations or State of Texas travel rules and

proper disbursal and accounting for the federal funds paid to the state.

regulations found on the Comptroller of Public Accounts website at

In compliance with that assurance the Department requires program

www.cpa.state.tx.us, as applicable.

Subrecipients to maintain adequate fidelity bond coverage. A fidelity
bond is a bond indemnifying the Subrecipient against losses resulting
from the fraud or lack of integrity, honesty or fidelity of one or more of
its employees, officers, or other persons holding a position of trust.

(1) In administering Contracts, Subrecipients shall observe
their regular requirements and practices with respect to bonding and
insurance. In addition, the Department may impose bonding and in-
surance requirements by Contract.

(2) If a Subrecipient is a non-governmental organization,
the Department requires an adequate fidelity bond. If the amount of
the fidelity bond is not prescribed in the contract, the fidelity bond must
be for a minimum of 5% of the Contract amount. The bond must be
obtained from a company holding a certificate of authority to issue such
bonds in the State of Texas.

(3) The fidelity bond coverage must include all persons au-
thorized to sign or counter-sign checks or to disburse sizable amounts
of cash. Persons who handle only petty cash (amounts of less than
$250) need not be bonded, nor is it necessary to bond officials who are
authorized to sign payment vouchers, but are not authorized to sign or
counter-sign checks or to disburse cash.

(4) The Subrecipient must receive an assurance letter from
the bonding company or agency stating the type of bond, the amount
and period of coverage, the positions covered, and the annual cost of
the bond. Compliance must be continuously maintained thereafter. A
copy of the actual policy shall remain on file with the Subrecipient and
shall be subject to monitoring by the Department.

(5) Subrecipients are responsible for filing claims against
the fidelity bond when a covered loss is discovered.

(6) The Department may take any one or more of the ac-
tions described in Chapter 2, of this title, relating to Enforcement in
association with issues identified as part of filing claims against the fi-

delity bond.
$1.407.  Inventory Report.

(a) The Department requires the submission of an inventory

§1.409. Records Retention.

(a) For this section, the word Subrecipient also includes Mul-
tifamily Development Owners who have Direct Loan or HOME-ARP
Funds or grants, or 811 PRA assistance. The Department requires Sub-
recipient organizations, and any entities who perform services and as-
sistance on their behalf, to document client services and assistance.
Subrecipient organizations must arrange for the security of all program-
related computer files through a remote, online, or managed backup ser-
vice. Confidential client files must be maintained in a manner to protect
the privacy of each client and to maintain the same for future reference.
Subrecipient organizations must store physical client files in a secure
space in a manner that ensures confidentiality and in accordance with
Subrecipient organization policies and procedures. To the extent that
it is financially feasible, archived client files should be stored offsite
from Subrecipient headquarters, in a secure space in a manner that en-
sures confidentiality and in accordance with organization policies and
procedures.

(b) Records of client eligibility must be retained for five years

starting from the date the household activity is completed, unless oth-
erwise provided in federal regulations governing the program.

(c) Other records must be maintained as described in the Con-
tract or the LURA, and in accordance with federal or state law for the
programs described in the Chapters of this title.

§1.410. Determination of Alien Status for Program Beneficiaries.

(a) Purpose. The purpose of this section is to provide uniform
Department guidance on Section 401(a) of the Personal Responsibility
and Work Opportunity Reconciliation Act of 1986 (PRWORA), which
provides that an alien who is not a Qualified Alien is not eligible for
any federal or state public benefit.

(b) Definitions. The words and terms in this chapter shall have
the meanings described in this subsection unless the context clearly
indicates otherwise. Capitalized words used herein have the meaning
assigned in the specific Chapters and Rules of this title that govern the
program under which program eligibility is seeking to be determined,
or assigned by federal or state law.

report for all Contracts to be submitted to the Department, no later than
45 calendar days after the end of the Contract Term, or a more frequent
period as reflected in the Contract. Real Property and Equipment must
be inventoried and reported on the Department's required form. The
form and instructions are found on the Department's website.

(b) Real property and Equipment purchased with funds under
a Contract with the Department must be inventoried and reported to the
Department during the Contract Term.

(c) Aggregate Supplies of over $10,000 (except in the case of
Contracts subject to TXGMS or UGMS, in which case this limit is
$5,000), must be reported to the Department at the end of the Contract
Term using federal form SF-428, which is a standard form to collect
information related to tangible personal property or other form required
by the federal fund source.

(d) For certain public facility activities funded by the Commu-

(1) Nonprofit Charitable Organization--An entity that is or-
ganized and operated for purposes other than making gains or profits
for the organization, its members or its shareholders, and is precluded
from distributing any gains or profits to its members or shareholders;
and is organized and operated for charitable purposes.

(2) Public Organization--An entity that is a Unit of Gov-
ernment or an organization established by a Unit of Government.

(3) Qualified Alien--A person that is not a U.S. Citizen or
a U.S. National and is described at 8 U.S.C. §1641(b) or (c).

(4) State--The State of Texas or the Department, as indi-
cated by context.
(5) Subrecipient--An entity that receives federal or state

funds passed through the Department. The definition does apply to a
vendor having been procured by the Department to determine eligibil-

nity Development Block Grant, inventory requirements will be those
required by HUD for real property, as further identified in the Contract.

1.408.  Travel.

The governing body of each Subrecipient must adopt and imple-
ment for the term of the Contract travel policies that adhere to 2

ity for federal or state funds and as otherwise reflected in the Contract.

(6) Systematic Alien Verification for Entitlements (SAVE)-
-Automated intergovernmental database that allows authorized users to
verify the immigration status of program applicants.

(c) Applicability for Federal Funds.
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(1) The determination of whether a federal program, or ac-
tivity type under a federal program, is a federal public benefit for pur-

(i) The Nonprofit Charitable Organization must pro-
vide and maintain a sufficient method of electronic transmittal system

poses of PRWORA is made by the federal agency with administra-

that allows for such information to be provided to the Department or

tion of a program or activity, not by the Department. Only in cases in

its contractor, and ensures the secure safekeeping of such paper and/or

which the federal agency has given clear interpretation that it requires

electronic files, and receipt of subsequent response back from the De-

PRWORA to be applicable to a program or activity will this rule be

partment or its contracted party.

applied by the Department.

(2) The requirements of this section are applicable to Sub-

(i) Upon receipt of the results of the verification
performed by the Department, or its contracted party, the Nonprofit

recipients of federal funds passed through the Department for which

Charitable Organization must utilize those results in determining

the federal program has made a determination that the activity per-

household eligibility, benefits, income, or other programmatic des-

formed by the Subrecipient requires compliance with PRWORA. How-

ignations as required by applicable federal program guidance or as

ever, certain exemptions under PRWORA may exist on a case specific,

determined by other program rules under this title.

or activity specific basis as further described in this rule.

(d) Applicability for State Funds. The Department has deter-

(B) The Subrecipient may voluntarily elect to perform
verifications through the SAVE system, as authorized through the De-

mined that State Housing Trust Funds that are provided to a Subre-

partment's access to such system.

cipient that is a Public Organization or acting on behalf of a Public
Organization to be distributed directly to individuals, are a state public
benefit.

(¢) No Applicable Exemptions under PRWORA. If no exemp-
tions under PRWORA are applicable to the Subrecipient or to the activ-
ity type, as further detailed in this section, then the Subrecipient must
verify U.S. Citizen, U.S. National, or Qualified Alien status ("legal sta-
tus") using SAVE and evaluate eligibility using the rules for the appli-
cable program under this title.

(f) Exemptions Under PRWORA.
(1) In accordance with 8 U.S.C. §1642(d), a Subrecipient

(C) The Subrecipient may voluntarily elect to procure
an eligible qualified organization to perform such verifications on their

behalf, subject to Department approval.

(i) The Nonprofit Charitable Organization and/or its
procured provider must maintain sufficient evidence and documenta-

tion that verification has taken place so that such verification can be

confirmed by the Department, and must ensure the secure safekeeping

of such paper and/or electronic files.

(i) Upon receipt of the results of the verification
performed by the procured provider, the Nonprofit Charitable Organi-

zation must utilize those results in determining household eligibility,

that is a Nonprofit Charitable Organization receiving funds from the

benefits, income, or other programmatic designations as required

Department for which the federal program or activity requirement is

by applicable federal program guidance or as determined by other

that a household be verified for eligibility status, is not required to

program rules under this title.

verify that an individual is a U.S. Citizen, U.S. National, or Qualified
Alien.

(2) For activities in the Low Income Home Energy As-

(3) Other activities that do not require verification by Pub-
lic Organizations or Nonprofit Charitable Organizations are described

in the August 5, 2016, HUD, HHS, and DOJ Joint Letter Regarding

sistance Program, Low Income Household Water and Wastewater

Immigrant Access to Housing and Services.

Program, and the Department of Energy Weatherization Program
performed by a Nonprofit Charitable Organization (identified as a
Private Nonprofit Organization in the Subrecipient's Contract with the
Department), where the Department must ensure that an individual is
a U.S. Citizen, U.S. National, or Qualified Alien, a Subrecipient must
ensure compliance with the verification requirement through electing
to proceed under subparagraph (A), (B), or (C) of this paragraph. Sub-
recipients will submit in writing to the Director of Community Affairs
or his/her designee no later than six months prior to the beginning of

(g) The Department may further describe a Subrecipient's re-
sponsibilities under PRWORA, including but not limited to use of the

SAVE system, in its Contract with the Subrecipient. Nothing in this

rule shall be construed to be a waiver, ratification, or acceptance of

noncompliant administration of a program prior to the rule becoming

effective.

(h) A Subrecipient must establish that an individual is a U.S.
Citizen, U.S. National, or Qualified Alien using the documents deemed

a Contract Term its election under one of the subparagraphs in this

acceptable by the Department, and which have been published on the

subsection. For existing Subrecipients, an election made under this

Department's website. This information may be updated by the Depart-

subsection does not need to be restated annually, but will continue

ment from time to time, and highly encourages Subrecipients or other

from the election made in the prior year unless the Subrecipient

concerned parties to contact the Department if revisions are suggested.

notifies the Department otherwise in writing before the deadline. For
new Subrecipients, if the election must be made with the Application
or if there is no Application before Contract execution. If the existing
Subrecipient does not notify the Department of the election in writing
by the deadline but refuses to abide by its election the Subrecipient

$1.411.  Administration of Block Grants under Chapter 2105 of the

Tex. Gov't Code.

(a) Purpose. The purpose of this section is to inform compli-
ance with Tex. Gov't Code Ch. 2105, Administration of Block Grants.

will not be eligible to perform as a Subrecipient in the program as
further provided for in paragraph (3) of this subsection. Failure by
the Subrecipient to select an option by the deadline is good cause for
nonrenewal or termination of a Contract.

(A) Subject to affirmation by U.S. Health and Human

(b) Applicability. This rule applies to all funds administered
by the Department that are subject to Tex. Gov't Code Ch. 2105. The

activities administered by the Department that are currently subject to

Tex. Gov't Code Chapter 2105 are those funded by the Community Ser-

vices Block Grant (CSBG) funds that are required to be distributed to

Services, the Subrecipient may voluntarily elect to request from the

Eligible Entities, the Low Income Home Energy Assistance Program

household and transmit to the Department, or a party contracted by the

(LIHEAP) funds that are distributed to Subrecipients, and the funds

Department, sufficient information or documentation so that the De-

that the Department administers and distributes to Subrecipients from

partment is able to ensure an individual is a U.S. Citizen, U.S. National,

the annual allocation from the Community Development Block Grant

or Qualified Alien.

(CDBG) Program. Ifadditional block grant funds that would be subject
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to Tex. Gov't Code Ch. 2105 by its terms are assigned to the Depart-

mination. If the secondary review upholds the denial based on income

ment, they too would be subject to this rule. Capitalized terms used in

eligibility documents provided at the initial request, the affected person

this section are defined in the applicable Rules or chapters of this title

must be notified in writing.

or as assigned by federal or state law.

(c) Hearings required to be held by Subrecipients. Consistent

(6) Ifthe affected person is not satisfied with the Subrecip-
ient's determination at a hearing or as concluded based on a secondary

with Tex. Gov't Code §2105.058, Subrecipients that receive more than

income eligibility review, the affected person may request a subsequent

$5,000 from one or more of the programs noted in subsection (b) of this

review of the decision by the Department if the affected person requests

section must annually submit evidence to the Department that a public

a further review in writing within 10 calendar days of notification of an

meeting or hearing was held solely to seek public comment on the needs

adverse decision. If applicable, Subrecipient's should hold funds aside

or uses of block grant funds received by the Subrecipient. This meeting

in the amount needed to provide the services requested by the affected

or hearing may be held in conjunction with another meeting or hearing

person until the Department completes its decision.

if the meeting or hearing is clearly noted as being for the consideration
of the applicable block grant funds under this subsection.

(d) Complaints. The Department will notify a Subrecipient of

(7) Affected persons, after having followed the steps in
paragraphs (1) - (6) of this subsection, who allege that the Subrecipient
has denied all or part of a service or benefit in a manner that is unjust,

any complaint received concerning the Subrecipient services. As au-

violates discrimination laws, or without reasonable basis in law or

thorized by Tex. Gov't Code §2105.104, the Department shall consider

fact, may request a contested hearing under Tex. Gov't Code, Chapter

the history of complaints, for the preceding three year period, regarding

2001.

a Subrecipient in determining whether to award, increase, or renew a
Contract with a Subrecipient. The Department will not consider com-
plaints in determining whether to award, increase, or renew a Contract
with a Subrecipient that the Department has determined in accordance
with 10 TAC §1.2 (relating to Department Complaint System to the
Department) it has no authority to resolve, or that are not corroborated.

(e) Requests for Reconsideration. Subrecipient must establish
written procedures for the handling of denials of service when the de-
nial involves a household inquiring or applying for services/assistance.
This procedure must include, at a minimum:

(1) A written denial of assistance notice being provided to
the affected person within 10 calendar days of the determination. Such
a determination is defined as a denial of assistance, but does not in-
clude a level of assistance lower than the possible program limits or a

(8) The hearing under paragraph (7) of this subsection shall
be conducted by the State Office of Administrative Hearings on behalf
of the Department in the locality served by the Subrecipient, for which
the procedures are further described in §1.13 of this title (relating to
Contested Case Hearing Procedures).

(f) Nonrenewal or Reduction of Block Grant Funds to a Spe-
cific Subrecipient.
(1) Asrequired by Tex. Gov't Code §2105.202(a), this sec-

tion defines "good cause" for nonrenewal of a Subrecipient contract or
a reduction of funding. Good cause may include any one or more of

the following:

(A) Consistent and repeated corroborated complaints
about a Subrecipient's failure to follow substantive program require-

reduction in assistance, as long as such process is in accordance with

ments, as provided for in subsection (d) of this section;

the written policy. This notification shall include written notice of the
right of a hearing or secondary review of income documentation, as
applicable, the timeframe the affected person has to respond to the de-
cision, and specific reasons for the denial of assistance. The Subrecipi-
ent may adopt a policy limiting the time period during which a request

(B) Lack of compliance with 10 TAC §1.403 (relating
to Single Audit Requirements);

(C) Statute, rule, or contract violations that have not
been timely corrected and have prompted the Department to initiate

for a hearing will be accepted and the format for the request, but the

proceedings under 10 TAC Chapter 2, (relating to Enforcement), and

Subrecipient must provide the affected person with at least 10 calendar

have resulted in a final order confirming such violation(s);

days to request a hearing or secondary review.

(2) Ifrequested by the affected person, Subrecipient shall

(D) Disallowed costs in excess of $10,000 that have not
been timely repaid;

hold a private, recorded hearing (unless otherwise required by law)
either virtually, by phone, or in person in an accessible location within
15 calendar days after the Subrecipient received the hearing request
from the affected person and must provide the affected person notice
in writing of the time/location of the hearing at least seven calendar
days before the hearing.

(3) The hearing shall allow time for a statement by the Sub-
recipient's staff with knowledge of the case.

(4) The hearing shall allow the affected person at least
equal time, if requested, to present relevant information contesting the
decision.

(5) Ifadenial is based solely on income eligibility, the pro-
visions described in paragraphs (2) - (4) of this subsection do not ap-
ply, however the affected person may request a secondary review of

(E) Failure by Subrecipient to select an option as pro-
vided for in §1.410 of this title (relating to Determination of Alien Sta-
tus for Program Beneficiaries) by the deadline;

(F) The ineffective rendition of services to clients,
which may include a Subrecipient's failure to perform on a Contract,
and which may include materially failing to expend funds;

(G) A failure to address an identified material lack of
cost efficiency of programs;

(H) A material failure of the services of the Subrecipi-
ent to meet the needs of groups or classes of individuals who are poor
or underprivileged or have a disability;

(I) Providing services that are adequately addressed by
other programs in that area;

income eligibility based on initial documentation provided at the time
of the original request for assistance. Such a secondary review must
include an analysis of the initial calculation based on the documenta-
tion received with the initial request for services and will be performed
by an individual other than the person who performed the initial deter-

(J) The extent to which clients and program recipients
are involved in the Subrecipient's decision making;

(K) Providing services in a manner that unlawfully dis-
criminates on the basis of protected class status; or
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(L) Providing services outside of the designated geo-
graphic scope of the Subrecipient.

(2) Notification of Reduction, Termination, or Nonrenewal
of'a Contract and Opportunity for a Hearing. As required by Tex. Gov't
Code §2105.203 and §2105.301, the Department will send a Subrecipi-
ent a written statement specifying the reason for the reduction, termina-
tion, or nonrenewal of funds no later than the 30th calendar day before
the date on which block grant funds are to be reduced, terminated, or
not renewed, unless excepted for by paragraph (4) of this subsection.
After receipt of such notice for reduction or nonrenewal, a Subrecipi-
ent may request an administrative hearing under Tex. Gov't Code Ch.
2001 if the Subrecipient is alleging that the reduction is not based on
good cause as identified in paragraph (1) of this subsection or is with-
out reasonable basis in fact or law. If a Subrecipient requests a hearing,
the Department may, at its election, enter into an interim contract with
either the Subrecipient or another provider for the services formerly
provided by the provider while administrative or judicial proceedings

are pending.

(3) Notification of Reduction of Block Grant funds for a
Geographical Area. If required by Tex. Gov't Code §2105.251 and
§2105.252, the Department will send a Subrecipient a written statement
specifying the reason for the reduction of funds no later than the 30th
day before the date on which block grant funds are to be reduced.

(4) Exceptions. As authorized by Tex. Gov't Code
§2105.201(b), the notification and hearing requirements for reduction
or nonrenewal of funding provided for in paragraphs (2) and (3) of
this subsection do not apply if a Subrecipient's block grant funding
becomes subject to the Department's competitive bidding rules. The
Department will require such competitive bidding for awarding block
grant funding subject to Tex. Gov't Code Ch. 2105 for Subrecipients
and in the Department's procuring of Subrecipients or contractors to
administer or assist in administering such block grant funds, which
includes the competitive release of Notices of Funding Availability and
competitive Requests for Subrecipients or Providers. The criteria for
evaluation of competitive responses shall be set forth in the applicable
notices of funds availability, requests, or other procurement invitation
document.

(5) Nothing in this section supersedes or is intended to con-
flict with the rights and responsibilities outlined in §2.203 of this title
(relating to Termination and Reduction of Funding for CSBG Eligible
Entities).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402637

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: July 28, 2024

For further information, please call: (512) 475-3959

¢ ¢ ¢

CHAPTER 8. PROJECT RENTAL ASSISTANCE
PROGRAM RULE
10 TAC §8.6

The Texas Department of Housing and Community Affairs (the
Department) proposes amending 10 TAC Chapter 8, Project

Rental Assistance Program Rule, §8.6, Program Regulations
and Requirements. The amendments will ensure the rule ac-
curately reflects current Department processes that have been
updated over time.

FISCAL NOTE. Mr. Bobby Wilkinson, Executive Director,
has determined that, for each year of the first five years the
amendment to the rule is in effect, enforcing or administering
the amendment does not have any foreseeable implications
related to costs or revenues of the state or local governments.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

1. Mr. Bobby Wilkinson, Executive Director, has determined
that, for the first five years the proposed rule action would be
in effect, the proposed actions do not create or eliminate a gov-
ernment program, but relate to changes to an existing activity,
processes associated with the 811 PRA Program.

2. The proposed amendment to the rule will not require a change
in the number of employees of the Department;

3. The proposed amendment to the rule will not require addi-
tional future legislative appropriations;

4. The proposed amendment to the rule will result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed amendment to the rule will not create a new
regulation, but merely revises a regulation to reference a new
inspection protocol;

6. The proposed amendment to the rule will not repeal an exist-
ing regulation;

7. The proposed amendment to the rule will not increase or de-
crease the number of individuals subject to the rule's applicabil-
ity; and

8. The proposed amendment to the rule will neither positively
nor negatively affect this state's economy.

PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has deter-
mined that, for each year of the first five years the amendment
to the rule is in effect, the public benefit anticipated as a result of
the action will be the clarification of what inspection method may
be used and what the cut-off score would be for the NSPIRE in-
spection. There will not be any economic cost to any individual
required to comply with the amendment.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES OR
RURAL COMMUNITIES. The Department has determined that
there will be no economic effect on small or micro-businesses or
rural communities.

REQUEST FOR PUBLIC COMMENT. All comments or ques-
tions in response to this action may be submitted in writing from
June 28, 2024 to July 28, 2024. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs to brooke.boston@tdhca.state.tx.us. ALL COMMENTS
MUST BE RECEIVED BY 5:00 p.m. Austin local (Central) time,
July 28, 2024.

STATUTORY AUTHORITY. The proposed amendment is made
pursuant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the proposed amendment affects no
other code, article, or statute.

§$8.6.  Program Regulations and Requirements.
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(a) Participation in the 811 PRA Program is encouraged and
may be incentivized through the Department's Rules and NOFAs. Once
committed in the Multifamily Application, a Development must not
accept a fund source that would prevent it from participating in the 811
PRA Program.

(b) An Existing Development that is already participating in
the 811 PRA Program is eligible to have an additional commitment
of 811 PRA Units as long as the integrated housing requirements as
noted in §8.3(c) of this chapter (relating to Participation as a Proposed
Development) are not violated.

(c) The types (e.g., accessible, one bedroom, first floor, etc.)
and the specific number of Assisted Units (e.g., units 101, 201, etc.)
will be "floating" (flexible) and dependent on the needs of the Depart-
ment and the availability of the Assisted Units on the Eligible Multi-
family Property.

(d) Occupancy Requirements. Owner is required to follow
all applicable Program Requirements including but not limited to the
following occupancy requirements found in HUD Handbook 4350.3
REV-1 and Housing Notices:

(1) H 2012-06, Enterprise Income Verification (EIV) Sys-
tem;

(2) H2012-26, Extension of Housing Notice 2011-25, En-
terprise Income Verification (EIV) & You Brochure-Requirements for
Distribution and Use;

(3) H2012-22, Further Encouragement for O/As to Adopt
Optional Smoke-Free Housing Policies;

(4) H2012-11, State Registered Lifetime Sex Offenders in
Federally Assisted Housing;

(5) H 2012-09, Supplemental Information to Application
for Assistance Regarding Identification of Family Member, Friend or
Other Persons or Organization Supportive of a Tenant for Occupancy
in HUD Assisted Housing;

(6) H 2017-05, Violence Against Women Act (VAWA)
Reauthorization Act of 2013, Additional Guidance for Multifamily
Owners and Management Agents, as revised by FHEO-2023-01,
Notice to Public Regarding FHEO Enforcement Authority and Proce-
dures: Violence Against Women Act 2022 (VAWA); [ex]

(7) _H 2022-01, Carbon Monoxide Alarms or Detectors in
U.S. Housing and Urban Development (HUD) -Assisted Housing;

(8) H 2023-10, Implementation Guidance: Sections 102
and 104 of the Housing Opportunity Through Modernization Act of
2016 (HOTMA); and

(9) [€H]H2013-24, Section 811 Project Rental Assistance
(PRA) Occupancy Interim Notice.

(e) Use Agreements. The Owner must execute the Use Agree-
ment at the execution of the RAC and comply with the following:

(1) Use Agreement must be properly recorded according
to local laws in the official public records on the Eligible Multifamily
Property. The Owner shall provide to the Department within 30 days
of its receipt of the recorded Use Agreement, a copy of the executed,
recorded Use Agreement.

(2) From the date the Property Agreement is entered into,
the Owner shall not enter into any future use agreements or other sub-
sidy programs that would diminish the number of Assisted Units that
can be placed on the Eligible Multifamily Property.

(3) The Department will enforce the provisions of the Use
Agreement and RAC consistent with HUD's internal control and fraud
monitoring requirements.

(f) TRACS & EIV, Reporting, Tenant Certifications and Com-
pliance.

(1) TRACS & EIV Systems. The Owner shall have ap-
propriate methods to access the Tenant Rental Assistance Certification
System (TRACS) and the EIV System. The Owner shall be respon-
sible for ensuring Program information is entered into these systems.
TRACS is the only system by which an Eligible Multifamily Property
can request Project Rental Assistance payments.

(2) EIV Policies and Procedures. Upon the execution of a
RAC, the Owner must submit a copy of the property's EIV Policies and
Procedures to the Department for review. If deficiencies are identified,
the Owner will be required to correct and resubmit to the Department
until all deficiencies have been properly corrected.

(3) Outside Vendors. The Owner has the right to refuse
assistance from outside vendors hired by the Department, but is still
required to satisfy the Program Requirements.

(4) Tenant Certification. The Owner shall transmit Eligible
Tenant's certification and recertification data, transmit voucher data,
and communicate errors electronically in a form consistent with HUD
reporting requirements for HUD Secure Systems.

(5) Compliance Reviews. The Department's Compliance
Division will conduct a monitoring review in conjunction with the re-
view of any other Department administered housing program layered
with the Development. If the Development is layered with Housing
Tax Credits and has exceeded the 15-year Federal Compliance Period,
monitoring reviews of the Program will still be conducted at least ev-
ery three years.

(6) The Department will review the Property's Tenant Se-
lection Plan and Criteria, as defined by and in accordance with §10.802
of this chapter (relating to Written Policies and Procedures).

(g) Tenant Selection and Screening.

(1) Target Population. The Department will screen Eligible
Applicants for compliance with the Department's Program Target Pop-
ulation criteria and do an initial screening for Program Requirements.
The Inter-Agency Partnership Agreement describes the specific Target
Population eligible for the Department's Program. The Target Popula-
tion may be revised, with HUD approval.

Property's Tenant Selection Criteria; as defined by and in accordance
with $10-8 of this chapter; to the Department for approval]

(2) [€3)] Tenant Eligibility and Selection. The Owner is
responsible for ultimate eligibility and selection of an Eligible Tenant
and will comply with the following:

(A) The Owner must accept referrals of an Eligible Ten-
ant from the Department and retain copies of all applications received.
The Owner is responsible for notifying the prospective Eligible Tenant
and the Department in writing regarding any denial of a prospective
Eligible Tenant's application to an Eligible Multifamily Property and
the reason for said denial. In the notice of denial, the Owner is respon-
sible for notifying the Eligible Tenant of the right to dispute a denial,
as outlined in HUD Handbook 4350.3. The results of the dispute must
be sent to the Eligible Tenant and the Department in writing.
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(B) The Owner is responsible for determining age of the
qualifying member of the Eligible Families. Eligible Family member
must be at least 18 years of age and under the age of 62.

(C) The Owner is responsible for criminal background
screening as required by HUD Handbook 4350.3.

(D) Verification of Income, Assets, and Deductions.
The Owner is responsible for determining income of Eligible Families.
The Owner shall verify income through the Enterprise Income Verifi-
cation (EIV) System per HUD Handbook 4350.3 and HUD Notices.
The Owner must certify an Eligible Tenant and Eligible Families at
least annually and verify their income. Use of the EIV system as
third party verification is not acceptable for the Housing Tax Credit or
Multifamily Direct Loan Program.

(h) Rental Assistance Contracts.

(1) Applicability. If requested by the Department, the
Owner shall enter into a RAC. Not all properties with an Owner
Participation Agreement will have a RAC, but when notified by the
Department, the Eligible Multifamily Property must enter into a
RAC(s) and begin serving Eligible Applicants.

(2) Notice. The Department will provide written notice to
the Owner if and when it intends to enter into a RAC with the Owner.

(3) Assisted Units. The Department will determine the
number of Units (up to the maximum listed in the Property Agreement)
to place in the RAC(s) which may be fewer than the number of Units
identified in the Property Agreement.

(4) The Department will designate the bedroom composi-
tion of the Assisted Units, as required by the RAC. However, based on
an actual Eligible Tenant, this may fluctuate. It is possible that an El-
igible Multifamily Property will have a RAC for fewer units than the
number committed in the Participation Agreement.

(5) Ifno additional applicants are referred to the Develop-
ment, the Department may begin a RAC amendment to reduce the num-
ber of Assisted Units. An Owner who has an amended, executed RAC
must continue to notify the Department of units that become vacant that
are committed under the Agreement.

(6) Amendments. The Owner agrees to amend the RAC(s)
upon request of the Department. Some examples are amendments that
may either increase or decrease the total number of Assisted Units or in-
crease or decrease the associated bedroom sizes; multiple amendments
to the RAC may occur over time. The total number of Assisted Units
in the RAC will not exceed the number of Assisted Units committed in
the Participation Agreement, unless by request of the Owner.

(7) Contract Term. The Department will specify the effec-
tive date of the RAC. During the first year of the RAC and with ap-
proval from HUD, the Owner may request to align the anniversary date
of the RAC with existing federal or state housing programs layered on
the Eligible Multifamily Property.

(8) Rent Increase. Owners must submit a written request
to the Department 30 days prior to the anniversary date of the RAC to
request an annual increase.

(9) Utility Allowance. The RAC will identify the Depart-
ment approved Utility Allowance used for the Assisted Units for the
Eligible Multifamily Property. The Owner must notify the Department
if there are changes to the Utility Allowance calculation methodology
being used.

(10) Termination. Although the Department has discretion
to terminate a RAC due to good cause, an Owner cannot opt-out of
a RAC. The RAC survives a foreclosure, assignment, sale in lieu of

foreclosure, or sale of the Eligible Multifamily Property to the extent
allowed by law.

(11) Foreclosure of Eligible Multifamily Property. Upon
foreclosure, assignment, sale in lieu of foreclosure, or sale of the Eli-
gible Multifamily Property to the extent allowed by law:

(A) The RAC shall be transferred to new owner by con-
tractual agreement or by the new owner's consent to comply with the
RAC, as applicable;

(B) Rental Assistance Payments will continue uninter-
rupted in accordance with the terms of the RAC; and

(C) Voluntary and involuntary transfers or conveyances
of property must adhere to the ownership transfer process in §10.406
of this title (relating to Ownership Transfers (§2306.6713)).

(i) Advertising and Affirmative Marketing.

(1) Advertising Materials. Upon the execution of the Prop-
erty Agreement, the Owner must provide materials for the purpose of
advertising the Eligible Multifamily Property, including but not limited
to:

(A) Depictions of the units including floor plans;
(B) Brochures;

(C) Tenant selection criteria;

(D) House rules;

(E) Number and size of available units;

(F) Number of units with accessible features (including,
but not limited to units designed to meet Uniform Federal Accessibility
Standards, the Fair Housing Act, or the Americans with Disabilities
Act);

(G) Documentation on access to transportation and
commercial facilities; and

(H) A description of onsite amenities.

(2) Affirmative Marketing. The Department and its service
partners are responsible for affirmatively marketing the Program to El-
igible Applicants.

(3) At any time, the Department may choose to advertise
the Eligible Multifamily Property, even if the Eligible Multifamily
Property has not yet entered into a RAC.

(j) Leasing Activities.

(1) Segregation of Assisted Units. The Owner must take
actions or adopt procedures to ensure that the Assisted Units are not
segregated to one area of a building (such as on a particular floor or
part of a floor in a building) or in certain sections within the Eligible
Multifamily Property.

(2) Form of Lease. The Owner will use the HUD Section
811 PRA Model Lease (HUD-92236-PRA), Exhibit 11 of the Coop-
erative Agreement and any Department approved Addendums, for all
Eligible Families once a RAC is signed. The initial lease will be for
not less than one year.

(3) Communication. Owners are required to document in
writing all communication between the Eligible Tenant and the Owner,
or Owner-designated agent regarding applications, notifications, evic-
tions, complaints, non-renewals and move outs.

(4) Lease Renewals and Changes. The Owner must notify
the Department of renewals of leases with Eligible Families and any
changes to the terms of the lease.
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(5) Development Policies. Upon the execution of the RAC,
an Owner is required to submit a copy of the Development Policies
(House Rules) to the Department for review. If deficiencies are noted,
the Development will be required to correct and resubmit to the Depart-
ment until all deficiencies have been properly corrected. The Owner is
required to send a copy of amendments to the House Rules to the De-
partment before implementing changes.

(k) Rent.

(1) Tenant Rent Payment.[-] The Owner will determine the
Tenant Rent payment of the Eligible Tenant, based on HUD Handbook
4350.3 and HUD Notices, and is responsible for collecting the Tenant
Rent payment.

(2) Utility Reimbursement. The Owner is responsible for
remitting any Tenant Rent payment due to the Eligible Tenant if the
Utility Allowance exceeds the Total Tenant Payment no later than the
5th day of each month, beginning 30 days after initial move in.

(3) RentIncrease. Owner must provide the Eligible Tenant
with at least 30 days notice before increasing rent, in accordance with
HUD Handbook 4350.3.

(4) Rent Restrictions. Owner will comply with the follow-
ing rent restrictions:

(A) Ifa Unit at the Development has a Department en-
forced rent restriction that is equal to or lower than Fair Market Rent
(FMR), the initial rent is the maximum Department enforced rent re-
striction for that Unit, not to exceed the 60% Area Median Family In-
come limit.

(B) Ifthere is no existing Department enforced rent re-
striction on the Unit, or the existing Department enforced rent restric-
tion is higher than FMR, the Department will work with the Owner to
conduct a market analysis of the Eligible Multifamily Property to sup-
port that a rent higher than FMR is attainable.

(C) After the signing of the original RAC with the De-
partment, the Owner may request a new anniversary date to be consis-
tent with other rent restrictions on the Eligible Multifamily Property
allowed by the Department.

(D) After the signing of the original RAC, upon request
from the Owner to the Department, Rents may be adjusted on the an-
niversary date of the RAC.

(E) Adjustments may not result in higher rents charged
for an Assisted Unit as compared to a non-assisted unit. The calculation
or methodology used for the annual increase amount will be identified
in the Eligible Multifamily Property's RAC.

(F) Owner can submit a request for a rent increase or to
change the contract anniversary date using HUD Form 92458.

(1) Vacancy; Household Changes; Transfers; Eviction.

(1) Holding Assisted Units. Once an Owner signs a RAC,
the Eligible Multifamily Property must hold an available Assisted Unit
for 60 days while a qualified Eligible Applicant applies for and moves
into the Assisted Unit.

(2) Notification. Owner will notify the Department of de-
termination of ineligibility or the termination of any participating Eli-
gible Families or any member of a participating Eligible Family.

(3) Initial Lease-up. Owners of a newly constructed, ac-
quired and/or rehabilitated Eligible Multifamily Property must notify
the Department no later than 180 days before the Eligible Multifam-
ily Property will be available for initial move-in. Failure to reserve
the agreed upon number of Assisted Units for Eligible Families will be

cited as noncompliance, be referred for administrative penalties, and
be considered possible grounds for Debarment.

(4) Vacancy. Upon execution of the RAC, the Owner must
notify the Department of any vacancy of an Assisted Unit at the Eligi-
ble Multifamily Property as soon as possible, not to exceed seven cal-
endar days from when the Owner becomes aware of the eligible Unit
availability. Once the Department acknowledges receipt of the notice,
the Department will notify the Owner within three business days if the
Unit is acceptable and submit a referral. If the qualifying Eligible Ten-
ant vacates the Assisted Unit, the Department will determine if the re-
maining family member(s) is eligible for continued assistance from the
Program.

(5) Vacancy Payment. The Department may provide va-
cancy payments that cannot exceed 80% of the Contract Rent for up
to 60 days from the effective date of the RAC. After the 60 days, the
Owner may lease the Assisted Unit to a non-Eligible Tenant. Develop-
ments without an executed RAC are not eligible for vacancy payments.

(6) Household Changes. Owner will notify the Department
of any changes in family composition in an Assisted Unit within three
business days. If the change results in the Assisted Unit being smaller
or larger than is appropriate for the Eligible Family size, the Owner
must refer to the Department's written policies regarding family size,
unit transfers and waitlist management. If the Department discovers the
Eligible Family is ineligible for the size of the Assisted Unit, the Owner
will be notified but Rental Assistance Payments will not be reduced or
terminated until the Eligible Family can be transferred to an appropriate
sized Assisted Unit.

(7) Transfers. Owner must notify the Department if the El-
igible Family requests a transfer to another Assisted Unit within the
Development. The Department will determine if the Eligible Family
qualifies for the unit transfer, if the new Unit is eligible as an Assisted
Unit and then notify the Owner. If the Department determines the Eli-
gible Family is ineligible for the size of the Assisted Unit, the Depart-
ment will notify the Owner and Rental Assistance Payments will not
be reduced or terminated until the Eligible Family can be transferred
to an appropriate sized Assisted Unit.

(8) Notice to Vacate and Nonrenewal. Owners are required
to notify the Department at least three calendar days prior to issuing a
Notice to Vacate or a Notice of Non-Renewal to the Eligible Family.
Notices must be compliance with HUD Handbook 4350.3 8-13(B)(2)
and HUD Notices. A copy of the applicable Notice must be submitted
via email to 811linfo@tdhca.state.tx.us.

(A) Owner is required to notify the Department within
seven calendar days of when the Development is notified that the Eli-
gible Family will vacate or in the event that the Eligible Family vacates
without notice, upon discovery that the Assisted Unit is vacant. Noti-
fication of vacancy must be submitted to 811info@tdhca.state.tx.us.

(B) Upon move out, Owner must submit a move out dis-
position to the Department to ensure proper processing of the security
deposit per HUD Handbook 4350.3 6-18.

(m) Construction Standards, Inspections, Repair and Mainte-
nance, and Accessibility.

(1) Construction Standards. Upon execution of a RAC,
the Eligible Multifamily Property shall be required to conform to
National Standards for the Physical Standards of Real Estate (NSPIRE)

[Uniform Physical Conditions Standards (URPCS)] which are uniform
national standards established by HUD for housing that is decent,
safe, sanitary, and in good repair. The site, building exterior, building
systems, dwelling units and common areas of the Eligible Multifamily
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Property, as more specifically described in 24 CFR §5.703, must be
inspected in any physical inspection of the property.

(2) Inspection. Prior to occupancy, the Eligible Tenant
must be given the opportunity to be present for the move-in unit
inspection.

(3) Repair and Maintenance. Owner will perform all re-
pair and maintenance functions, including ordinary and extraordinary
maintenance; will replace capital items; and will maintain the premises
and equipment, appurtenant thereto, in good repair, safe and sanitary
condition consistent with HUD and Department requirements.

(4) Accessibility. Owner must ensure that the Eligible
Multifamily Property meets or exceeds the accessibility requirements
under 24 CFR Part 8, which implements Section 504 of the Rehabil-
itation Act of 1973; the Fair Housing Act Design Manual; Titles II
and III of the Americans with Disabilities Act (42 U.S.C. §§12131 -
12189), as implemented by the U.S. Department of Justice regulations
at 28 CFR Parts 35 and 36; and the Federal Fair Housing Act as
implemented by HUD at 24 CFR Part 100. However, Assisted Units
can consist of a mix of accessible units for those persons with physical
disabilities and non-accessible units for those persons without physical
disabilities.

(n) Owner Training. The Owner is required to train all prop-
erty management staff engaging with Eligible Families on the require-
ments of the Program. Owner training must include, but is not lim-
ited to the HUD Handbook 4350.3 and the Department's webpage at
https://www.tdhca.state.tx.us/section-811-pra/index.htm.

(0) Reporting Requirements. Owner shall submit to the De-
partment such reports on the operation and performance of the Program
as required by the Participation Agreement and as may be required by
the Department. Owner shall provide the Department with all reports
necessary for the Department's compliance with 24 CFR Part 5, or any
other federal or state law or regulation.

(p) Environmental Laws and Regulations.

(1) Compliance with Laws and Regulations. Owner must
comply with, as applicable, any federal, state, or local law, statute,
ordinance, or regulation, whether now or hereafter in effect, pertaining
to health, industrial hygiene, or the environmental conditions on, under,
or about the Land or the Improvements, including without limitation,
the following, as now or hereafter amended:

(A) Hazardous Materials Transportation Act (49
U.S.C.A. §1801 et seq.);

(B) Insecticide Fungicide and Rodenticide Act (7
U.S.C.A. §136 et seq.);

(C) National Environmental Policy Act (42 U.S.C.
§4321 et seq.) (NEPA);

(D) Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42 U.S.C.A. §9601 et seq.)
(CERCLA), as amended by the Superfund Amendments and Reautho-
rization Act of 1986 (Pub. L. No. 99-499, 100 Stat. 1613, as amended
Pub. L. No. 107-377) (Superfund or SARA);

(E) Resource, Conservation and Recovery Act (24
U.S.C.A. §6901 et seq.) (RCRA);

(F) Toxic Substances Control Act, (15 U.S.C.A. §2601
et seq.);

(G) Emergency Planning and Community Right to
Know Act of 1986 (42 U.S.C.A. §1101 et seq.);

(H) Clean Air Act (42 U.S.C.A. §7401 et seq.) (CAA);

(I) Federal Water Pollution Control Act and amend-
ments (33 U.S.C.A. §1251 et seq.) (Clean Water Act or CWA);

(J) Any corresponding state laws or ordinances includ-
ing but not limited to Chapter 26 of the Texas Water Code regarding
Water Quality Control,

(K) Texas Solid Waste Disposal Act (Chapter 361 of the
Texas Health & Safety Code, formerly Tex. Rev. Civ. Stat. Ann. Art.
4477-7);

(L) Comprehensive Municipal Solid Waste Manage-
ment, Resource Recovery, and Conservation Act (Chapter 363 of the
Texas Health & Safety Code);

(M) County Solid Waste Control Act (Chapter 364 of
the Texas Health & Safety Code);

(N) Texas Clean Air Act (Chapter 382 of the Texas
Health & Safety Code);

(O) Hazardous Communication Act (Chapter 502 of the
Texas Health & Safety Code); and

(P) Regulations, rules, guidelines, or standards promul-
gated pursuant to such laws, statute and regulations, as such statutes,
regulations, rules, guidelines, and standards, as amended from time to
time.

(2) Environmental Review. The environmental effects of
each activity carried out with funds provided under this Agreement
must be assessed in accordance with the provisions of the Program Re-
quirements, National Environmental Policy Act of 1969 (NEPA) (42
U.S.C. §432 et seq.). Each such activity must have an environmental
review completed and support documentation prepared in accordance
with §11.305 of this title (relating to complying with the NEPA, includ-
ing screening for vapor encroachment following American Society for
Testing and Materials (ASTM) 2600-10.

(q) Labor Standards.

(1) Owner understands and acknowledges that every con-
tract for the construction (rehabilitation, adaptive reuse, or new con-
struction) of housing that includes 12 or more units assisted with Pro-
gram funds must contain provisions in accordance with Davis-Bacon
Regulations.

(2) Owner understands and acknowledges that every con-
tract involving the employment of mechanics and laborers of said con-
struction shall be subject to the provisions, as applicable, of the Con-
tract Work Hours and Safety Standards Act, as amended (40 U.S.C.
§§3701 to 3708), Copeland (Anti-Kickback) Act (40 U.S.C. §3145),
the Fair Labor Standards Act of 1938, as amended (29 U.S.C. §201, et
seq.) and Davis-Bacon and Related Acts (40 U.S.C. §§3141 - 3148).

(3) Owner further acknowledges that if more housing units
are constructed than the anticipated 11 or fewer housing units, it is the
Owner's responsibility to ensure that all the housing units will comply
with these federal labor standards and requirements under the Davis-
Bacon Act as supplemented by the U.S. Department of Labor regula-
tions ("Labor Standards Provisions Applicable to Contracts Covering
Federally Financed and Assisted Construction" at 29 CFR Part 5).

(4) Owner also understands that structuring the proposed
assistance for the rehabilitation or construction of housing under this
Agreement to avoid the applicability of the Davis-Bacon Act is prohib-
ited.

(5) Construction contractors and subcontractors must com-
ply with regulations issued under these federal acts described herein,
with other federal laws, regulations pertaining to labor standards, in-
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cluding but not limited to "Labor Standards Provisions Applicable to
Contracts Covering Federally Financed and Assisted Construction" at
29 CFR Part 5, HUD Federal Labor Provisions (HUD form 4010).

(r) Lead-Based Paint. Housing assisted with Program funds is
subject to the Lead-Based Paint Poisoning Prevention Act (42 U.S.C.
§§4821 - 4846), the Residential Lead-Based Paint Hazard Reduction
Act of 1992 (42 U.S.C. §§4851 - 4856), and implementing regulations
Title X of the 1992 Housing and Community Development Act at 24
CFR Part 35, (including subparts A, B, J, K, M and R). Owner shall also
comply with the Lead: Renovation, Repair, and Painting Program Final
Rule, 40 CFR Part 745 and Response to Children with Environmental
Intervention Blood Lead Levels. Failure to comply with the lead-based
paint requirements may be subject to sanctions and penalties pursuant
to 24 CFR §35.170.

(s) Limited English Proficiency. Owner shall comply with the
requirements in Executive Order 13166 of August 11, 2000, reprinted
at 65 FR 50121, August 16, 2000, Improving Access to Services for
Persons with Limited English Proficiency and 67 FR 41455. To en-
sure compliance the Owner must take reasonable steps to insure that
LEP persons have meaningful access to the program and activities.
Meaningful access may entail providing language assistance services,
including oral and written translation, where necessary.

(t) Procurement of Recovered Materials. Owner, its subrecip-
ients, and its contractors must comply with Section 6002 of the Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act. The requirements of Section 6002 include procuring
only items designated in guidelines of the Environmental Protection
Agency (EPA) at 40 CFR Part 247 that contain the highest percent-
age of recovered materials practicable, consistent with maintaining a
satisfactory level of competition, where the purchase price of the item
exceeds $10,000 or the value of the quantity acquired by the preceding
fiscal year exceeded $10,000; procuring solid waste management ser-
vices in a manner that maximizes energy and resource recovery; and
establishing an affirmative procurement program for procurement of
recovered materials identified in the EPA guidelines.

(u) Drug-Free Workplace. Owner will follow the Drug-Free
Workplace Act of 1988 (41 U.S.C §701, et seq.) and HUD's imple-
menting regulations at 2 CFR Part 2429. Owner affirms by execut-
ing the Certification Regarding Drug-Free Workplace Requirements at-
tached hereto as Addendum B, that it is implementing the Drug-Free
Workplace Act of 1988.

(v) Equal Opportunity, Fair Housing, Nondiscrimination, and
Equal Access.

(1) Equal Opportunity. The Owner agrees to carry out an
Equal Employment Opportunity Program in keeping with the princi-
ples as provided in President's Executive Order 11246 of September
24,1965, as amended, and its implementing regulations at 41 CFR Part
60.

(2) Fair Housing Poster. The Owner is required to place
a fair housing poster (HUD-928.1 and HUD-9281.A) provided by
the Department in the leasing office, online, or anywhere else rental
activities occur pursuant to 24 CFR §200.620(e). A copy of the
poster in Spanish and in English can be found at http://www.td-
hca.state.tx.us/section-811-pra/participating-agents.htm.

(3) Nondiscrimination Laws. Owner shall ensure that no
person shall, on the grounds of race, color, religion, sex, disability, fa-
milial status, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under, any Pro-
gram or activity funded in whole or in part with funds provided under
this Agreement. Owner shall follow Title VI of the Civil Rights Act of

1964, as amended (42 U.S.C. §2000d et seq.), the Age Discrimination
Actof 1975 (42 U.S.C. §6101 et seq.) and its implementing regulations
at 24 CFR Part 146, Titles II and I1I of the Americans with Disabilities
Act (42 U.S.C. §§12131 - 12189;47 U.S.C. §§155, 201, 218 and 255)
as implemented by U.S. Department of Justice at 28 CFR Parts 35 and
36, Section 527 of the National Housing Act (12 U.S.C. §17012z-22),
the Equal Credit Opportunity Act (15 U.S.C. §1691 et seq.), the Equal
Opportunity in Housing (Executive Order 11063 as amended by Exec-
utive Order 12259) and its implementing regulations at 24 CFR Part
107 and The Fair Housing Act (42 U.S.C. §3601 et seq.), as imple-
mented by HUD at 24 CFR Part 100-115.

(4) Affirmatively Furthering Fair Housing. By Owner's ex-
ecution of the Agreement and pursuant to Section 808(e)(5) of the
Fair Housing Act, Owner agrees to use funds in a manner that follows
the State of Texas' "Analysis of Impediments" or "Assessment of Fair
Housing", as applicable and as amended, and will maintain records in
this regard.

(5) Protections for Victims of Domestic Violence, Dating
Violence, Sexual Assault, or Stalking. Subpart L of 24 CFR part 5
shall apply to the Assisted Units in Eligible Multifamily Properties.

(w) Security of Confidential Information.

(1) Systems Confidentiality Protocols. Owner must under-
take customary and industry standard efforts to ensure that the systems
developed and utilized under this Agreement protect the confidentiality
of every Eligible Applicant's and Eligible Tenant's personal and finan-
cial information, both electronic and paper, including credit reports,
whether the information is received from the Eligible Applicants, Ten-
ants or from another source. Owner must undertake customary and
industry standard efforts so that neither they nor their systems vendors
disclose any Eligible Applicant's or Tenant's personal or financial in-
formation to any third party, except for authorized personnel in accor-
dance with this Agreement.

(2) Protected Health Information. If Owner collects or re-
ceives documentation for disability, medical records or any other med-
ical information in the course of administering the Program, Owner
shall comply with the Protected Health Information state and federal
laws and regulations, as applicable, under §1.24 of this title (relating
to Protected Health Information), Chapter 181 of the Texas Health and
Safety Code, the Health Insurance Portability and Accountability Act
of 1996 (HIPAA) (Pub. L. 104-191, 110 Stat. 1936, enacted August
21, 1996), and the HIPAA Privacy Rules (45 CFR Part 160 and Sub-
parts A and E of 45 CFR Part 164).

(x) Real Property Acquisition and Relocation. Except as oth-
erwise provided by federal statute, HUD-assisted programs or projects
are subject to the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, as amended (Uniform Act or URA)
(42 U.S.C. §4601), and the government wide implementing regulations
issued by the U.S. Department of Transportation at 49 CFR Part 24.
The Uniform Act's protections and assistance apply to acquisitions of
real property and displacements resulting from the acquisition, rehabil-
itation, or demolition of real property for federal or federally assisted
programs or projects. With certain limited exceptions, real property
acquisitions for a HUD-assisted program or project must comply with
49 CFR Part 24, Subpart B. To be exempt from the URA's acquisi-
tion policies, real property acquisitions conducted without the threat
or use of eminent domain, commonly referred to as voluntary acquisi-
tions, the Owner must satisfy the applicable requirements of 49 CFR
§24.101(b)(1) - (5). Evidence of compliance with these requirements
must be maintained by the recipient. The URA's relocation require-
ments remain applicable to any tenant who is displaced by an acquisi-
tion that meets the requirements of 49 CFR §24.101(b)(1) - (5). The
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relocation requirements of the Uniform Act, and its implementing reg-
ulations at 49 CFR Part 24, cover any person who moves permanently
from real property or moves personal property from real property as
a direct result of acquisition, rehabilitation, or demolition for a pro-
gram or project receiving HUD assistance. While there are no statutory
provisions for temporary relocation under the URA, the URA regula-
tions recognize that there are circumstances where a person will not be
permanently displaced but may need to be moved from a project for
a short period of time. Appendix A of the URA regulation (49 CFR
§24.2(2)(9)(i1)(D)) explains that any tenant who has been temporarily
relocated for a period beyond one year must be contacted by the dis-
placing agency and offered URA relocation assistance.

(y) Dispute Resolution; Conflict Management.

(1) Eligible Tenant Disputes. The Owner or Owner's rep-
resentative is required to participate in a Dispute Resolution process,
as required by HUD, to resolve an appeal of an Eligible Tenant dispute
with the Owner.

(2) Agreement Disputes. In accordance with Tex. Gov't
Code 2306.082, it is the Department's policy to encourage the use of
appropriate alternative dispute resolution procedures (ADR) under the
Governmental Dispute Resolution Act and the Negotiated Rulemaking
Act (Chapters 2009 and 2006 respectively, Tex. Gov't Code), to assist
in the fair and expeditious resolution of internal and external disputes
involving the Department and the use of negotiated rulemaking proce-
dures for the adoption of Department rules. As described in Chapter
154, Civil Practices and Remedies Code, ADR procedures include me-
diation. Except as prohibited by the Department's ex parte communi-
cations policy, the Department encourages informal communications
between Department staff and the Owner, to exchange information and
informally resolve disputes. The Department also has administrative
appeals processes to fairly and expeditiously resolve disputes. If at any
time the Owner would like to engage the Department in an ADR proce-
dure, the Owner may send a proposal to the Department's Dispute Res-
olution Coordinator. For additional information on the Department's
ADR policy, see the Department's Alternative Dispute Resolution and
Negotiated Rulemaking at §1.17 of this title (relating to Alternative
Dispute Resolution).

(3) Conflict Management. The purpose of the Conflict
Management process is to address any concerns that Owner or Owner's
agent or representative may have with an Eligible Family. At any
time, an Eligible Family may choose to give consent to their Section
811 service coordinator to work directly with the property manager of
the Eligible Multifamily Property. However, such consent cannot be
made a condition of tenancy.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402638

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: July 28, 2024

For further information, please call: (512) 475-3959

¢ L4 ¢
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 1. LIBRARY DEVELOPMENT
SUBCHAPTER C. MINIMUM STANDARDS
FOR ACCREDITATION OF LIBRARIES IN THE
STATE LIBRARY SYSTEM

13 TAC §1.74, §1.81

The Texas State Library and Archives Commission (commission)
proposes amendments to Title 13, Chapter 1, §1.74. Local Op-
erating Expenditures, and §1.81. Quantitative Standards for Ac-
creditation of Library.

BACKGROUND. Government Code, Chapter 441, Subchapter |,
Library Systems, authorizes the commission to establish criteria
a library must meet for accreditation. The commission adopted
these accreditation standards at 13 Texas Administrative Code
Chapter 1, Subchapter C, Minimum Standards for Accreditation
of Libraries in the State Library System, §§1.71 - 1.87. These
rules set forth in detail the requirements for any library seek-
ing accreditation. Accreditation is not a requirement for public
libraries in Texas. However, accredited libraries are eligible to
participate in statewide interlibrary loan (ILL), apply for E-rate (a
federal telecommunications discount program) and a variety of
funding opportunities offered by the commission throughout the
year, and take advantage of the TexShare Card and TexShare
Databases programs through membership in the TexShare Con-
sortium.

The commission has been reviewing the accreditation rules for
necessary updates and improvements since May 2023. In ad-
dition, the Library Systems Act Advisory Board considered the
rules and needed updates on March 14, 2024, and commission
staff hosted a series of eight sessions to review and discuss the
proposed revisions, with nearly 380 librarians attending from all
over the state.

The current accreditation rules require a demonstration of spec-
ified levels of local effort related to local operating expenditures
by fiscal year and actual local expenditures by fiscal year that
vary depending on the population served by the library. The cur-
rent rules do not include a fiscal year beyond local fiscal year
(FY) 2024. Public libraries must gather and report the required
information during the months preceding the stated fiscal year.
Therefore, because the current rules do not address FY 2025 or
beyond, public libraries may face uncertainty during the planning
process.

The commission intends to consider proposed amendments to
the rules at its August or November commission meeting. How-
ever, any changes proposed at these meetings would not be-
come final until well after the start of FY 2025. Therefore, the
commission finds it necessary to amend the current rules to in-
clude FY 2025, thereby maintaining the status quo until such
time as the commission finally adopts needed amendments to
the rules.

EXPLANATION OF PROPOSED AMENDMENTS. An amend-
ment to §1.74, Local Operating Expenditures, would add FY
2025 to subsection (b), requiring a public library applying for ac-
creditation to have minimum total local expenditures of $21,000
in local fiscal year 2025. This requirement would be the same
as FY 2024.
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Amendments to §1.81, Quantitative Standards for Accreditation
of Library, would add FY 2025 to each subparagraph establishing
the local expenditure requirements for the library. The amend-
ment would keep the requirement for FY 2025 the same as FY
2024.

FISCAL IMPACT. Sarah Karnes, Division Director, Library Devel-
opment and Networking Division, has determined that for each of
the first five years the proposed amendments are in effect, there
are no reasonably foreseeable fiscal implications for the state or
local governments as a result of enforcing or administering these
amended rules, as proposed.

PUBLIC BENEFIT AND COSTS. Ms. Karnes has determined
that for each of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the continued
accreditation of public libraries based on current accreditation
criteria, ensuring that libraries maintain financial sustainability as
the commission continues to move toward updating the accred-
itation rules overall.

There are no anticipated economic costs to persons required to
comply with the proposed amendments.

LOCAL EMPLOYMENT IMPACT STATEMENT. The proposal
has no measurable impact on local economy; therefore, no
local employment impact statement under Government Code,
§2001.022 is required.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. There will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities; therefore, a regulatory flexibility analysis under
Government Code, §2006.002 is not required.

COST INCREASE TO REGULATED PERSONS. The rules as
proposed for amendment do not impose or increase a cost on
regulated persons, including another state agency, a special
district, or a local government. Therefore, the commission is
not required to take any further action under Government Code,
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT. In compli-
ance with Government Code, §2001.0221, the commission
provides the following government growth impact statement.
For each year of the first five years the rules as proposed for
amendment will be in effect, the commission has determined
the following:

1. The rules as proposed for amendment will not create or elim-
inate a government program;

2. Implementation of the rules as proposed for amendment will
not require the creation of new employee positions or the elimi-
nation of existing employee positions;

3. Implementation of the rules as proposed for amendment will
not require an increase or decrease in future legislative appro-
priations to the commission;

4. The proposal will not require an increase or decrease in fees
paid to the commission;

5. The proposal will not create new regulations;

6. The proposal will not expand, limit, or repeal an existing reg-
ulation;

7. The proposal will not increase the number of individuals sub-
ject to the proposed rules' applicability; and

8. The proposal will not positively or adversely affect the state's
economy.

TAKINGS IMPACT ASSESSMENT. No private real property in-
terests are affected by this proposal, and the proposal does not
restrict or limit an owner's right to his or her property that would
otherwise exist in the absence of government action. Therefore,
the proposed rules do not constitute a taking under Government
Code, §2007.043.

REQUEST FOR PUBLIC COMMENT. Written comments on the
proposed amendments may be submitted to Sarah Swanson,
General Counsel, Texas State Library and Archives Commis-
sion, P.O. Box 12927, Austin, Texas, 78711, or via email at
rules@tsl.texas.gov. To be considered, a written comment must
be received no later than 30 days from the date of publication in
the Texas Register.

STATUTORY AUTHORITY. The amendments are proposed
under Government Code, §441.135, which authorizes the
commission to adopt guidelines for the awarding of grants;
§441.136, which authorizes the commission to adopt rules
necessary to the administration of the program of state grants,
including qualifications for major resource system membership;
§441.127, which provides that to be eligible for membership in
a major resource system or regional library system, a library
must meet the accreditation standards established by the com-
mission; and §441.122(1) and (2), which defines "accreditation
of libraries" as the evaluation and rating of libraries accord-
ing to commission accreditation standards and "accreditation
standards" as the criteria established by the commission that a
library must meet to be accredited and eligible for membership
in a major resource system.

CROSS REFERENCE TO STATUTE. Government Code, Chap-
ter 441.

§1.74.  Local Operating Expenditures.

(a) A public library must demonstrate local effort on an an-
nual basis by maintaining or increasing local operating expenditures
or per capita local operating expenditures. Expenditures for the cur-
rent reporting year will be compared to the average of the total local
operating expenditures or to the average of the total per capita local
operating expenditures for the three preceding years.

(b) A public library must have minimum total local expendi-
tures of $10,650 in local fiscal years 2013, 2014, 2015; $15,000 in local
fiscal years 2016, 2017, 2018; $18,000 in local fiscal years 2019, 2020,
2021; and $21,000 in local fiscal years 2022, 2023, 2024, and 2025.

(¢) Exemption: Libraries that expend at least $17.50 per capita
and at least $150,000 of local funds are exempt from this membership
criterion.

§1.81.  Quantitative Standards for Accreditation of Library.

(a) The definition of "local fiscal year" is the fiscal year in
which January 1 of that year falls.

(b) The following are the minimum requirements for member-
ship in the state library system:

(1) A library serving a population of at least 500,001 per-
sons must:

(A) have local expenditures amounting to at least
$13.82 per capita in local fiscal years 2013, 2014, 2015; $13.89 per
capita in local fiscal years 2016, 2017, 2018; $13.96 per capita in local
fiscal years 2019, 2020, 2021; $14.03 per capita in local fiscal years
2022, 2023, 2024, and 2025;
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(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) be open for service not less than 64 hours per week;

(E) employ a library director for at least 40 hours per
week in library duties; and

(F) employ twelve full-time equivalent professional li-
brarians, with one additional full-time equivalent professional librarian
for every 50,000 persons above 500,000.

(2) Alibrary serving a population 0of 200,001 - 500,000 per-
sons must:

(A) have local expenditures amounting to at least
$11.95 per capita in local fiscal years 2013, 2014, 2015; $12.01 per
capita in local fiscal years 2016, 2017, 2018; $12.07 per capita in local
fiscal years 2019, 2020, 2021; $12.13 per capita in local fiscal years
2022, 2023, 2024, and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) be open for service not less than 64 hours per week;

(E) employ a library director for at least 40 hours per
week in library duties; and

(F) employ six full-time equivalent professional librar-
ians, with one additional full-time equivalent professional librarian for
every 50,000 persons above 200,000.

(3) Alibrary serving a population of 100,001 - 200,000 per-
sons must:

(A) have local expenditures amounting to at least $9.60
per capita in local fiscal years 2013, 2014, 2015; $9.79 per capita in
local fiscal years 2016, 2017, 2018; $9.98 per capita in local fiscal years
2019, 2020, 2021; $10.18 per capita in local fiscal years 2022, 2023,
2024, and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) Dbe open for service not less than 54 hours per week;

(E) employ a library director for at least 40 hours per
week in library duties; and

(F) employ four full-time equivalent professional li-
brarians, with one additional full-time equivalent professional librarian
for each 50,000 persons above 100,000.

(4) A library serving a population of 50,001 - 100,000 per-
sons must:

(A) have local expenditures amounting to at least $8.00
per capita in local fiscal years 2013, 2014, 2015; $8.16 per capita in
local fiscal years 2016, 2017, 2018; $8.32 per capita in local fiscal years
2019, 2020, 2021; at least $8.48 per capita in local fiscal years 2022,
2023, 2024, and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) Dbe open for service not less than 48 hours per week;

(E) employ a library director for at least 40 hours per
week in library duties; and

(F) employ at least two full-time equivalent profes-
sional librarians.

(5) A library serving a population of 25,001 - 50,000 per-
sons must:

(A) have local expenditures of at least $5.31 per capita
in local fiscal years 2013, 2014, 2015; $5.42 per capita in local fiscal
years 2016, 2017, 2018; $5.52 per capita in local fiscal years 2019,
2020, 2021; $5.63 per capita in local fiscal years 2022, 2023, 2024,
and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) be open for service not less than 40 hours per week;

(E) employ a library director for at least 40 hours per
week in library duties; and

(F) employ at least one full-time equivalent profes-
sional librarian.

(6) A library serving a population of 10,001 - 25,000 per-
sons must:

(A) have local expenditures of at least $4.25 per capita
in local fiscal years 2013, 2014, 2015; $4.34 per capita in local fiscal
years 2016, 2017, 2018; $4.42 per capita in local fiscal years 2019,
2020, 2021; $4.51 per capita in local fiscal years 2022, 2023, 2024,
and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials, provided that in either case a minimum of 7,500 items
are held;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) Dbe open for service not less than 30 hours per week;
and

(E) employ a library director for at least 30 hours per
week in library duties.

(7) A library serving a population of 5,001-10,000 must:

(A) have local expenditures of at least $3.97 per capita
in local fiscal years 2013, 2014, 2015; $4.05 per capita in local fiscal
years 2016, 2017, 2018; $4.13 per capita in local fiscal years 2019,
2020, 2021; $4.21 per capita in local fiscal years 2022, 2023, 2024,
and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials; provided that in either case a minimum of 7,500 items
are held;
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(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) be open for service not less than 20 hours per week;
and

(E) employ a library director for at least 20 hours per
week in library duties.

(8) Alibrary serving a population of 5,000 or fewer persons
must:

(A) havelocal per capita expenditures or minimum total
local expenditures, whichever is greater, of $3.70 per capita or $10,650
in local fiscal years 2013, 2014, 2015; $3.77 per capita or $15,000 total
in local fiscal years 2016, 2017, 2018; $3.85 per capita or $18,000 total
in local fiscal years 2019, 2020, 2021; $3.92 per capita or $21,000 in
local fiscal years 2022, 2023, 2024, and 2025;

(B) have at least one item of library materials per capita
or expend at least 15% of the local expenditures on the purchase of
library materials, provided that in either case a minimum of 7,500 items
are held;

(C) have at least 1% of total items in collection pub-
lished in the last five years;

(D) be open for service not less than 20 hours per week;
and

(E) employ a library director for at least 20 hours per
week in library duties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2024.

TRD-202402558

Sarah Swanson

General Counsel

Texas State Library and Archives Commission
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 463-5460

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 22. PROCEDURAL RULES

The Public Utility Commission of Texas (commission) proposes
amendments to 16 Texas Administrative Code (TAC) §22.123,
relating to Appeal of an Interim Order and Motions for Recon-
sideration of Interim Order Issued by the Commission; §22.181,
relating to Dismissal of a Proceeding; and §22.262, relating to
Commission Action After a Proposal for Decision.

The proposed amendments to §22.123 clarify that appeals for
evidentiary rulings are prohibited and replacing service for an
appeal or motion of reconsideration from facsimile transmission
to service by electronic mail. The proposed amendments to
§22.123 also increase the time period before an appeal or motion
for reconsideration is denied if not placed on an open meeting
agenda from ten days to 20 days.

The proposed amendments to §22.181 specify that the 20-day
default timeline to respond to a motion to dismiss may be revised
by the presiding officer and add failure to prosecute or failure to
amend an application as grounds for an administrative law judge
to dismiss a proceeding without issuing a proposal for decision.
The proposed amendments also clarify that an order from an
administrative law judge dismissing a proceeding under the re-
vised provisions is a final order of the commission and is subject
to motions for rehearing under §22.264 of this title, relating to
Rehearing, and clarifies the authority of the presiding officer to
grant a request to withdraw an application in certain instances.

The proposed amendments to §22.262 specify that a request
for oral argument must be filed no later than seven days - as
opposed to seven working days - before the open meeting at
which the commission is scheduled to consider the case, and
that two days prior to an open meeting, the Office of Policy and
Docket Management will file a notice to the parties regarding
whether the request for oral argument has been granted.

The proposed amendments also revise all instances of "Policy
Development Division" to properly refer to the "Office of Policy
and Docket Management" in each rule as well as make minor
and conforming changes consistent with the commission"s cur-
rent drafting practices.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rules, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rules are in
effect, the following statements will apply:

(1) the proposed rules will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rules will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rules will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rules will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rules will not create a new regulation;

(6) the proposed rules will expand, limit, or repeal an existing
regulation;

(7) the proposed rules will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rules will not affect this state"s economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rules. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rules will not
be a taking of private property as defined in Texas Government
Code chapter 2007.
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Fiscal Impact on State and Local Government

David Hrncir, Assistant Commission Counsel, Office of Policy
and Docket Management has determined that for the first five-
year period the proposed rules are in effect, there will be no fiscal
implications for the state or for units of local government under
Texas Government Code §2001.024(a)(4) as a result of enforc-
ing or administering the sections.

Public Benefits

Mr. Hrncir has determined that for each year of the first five years
the proposed sections are in effect the public benefit anticipated
as a result of enforcing the sections will be enhancing the effi-
ciency of processing commission dockets. There will not be any
probable economic costs to persons required to comply with the
rules under Texas Government Code §2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed sections are in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der §2001.0045(c)(7).

Public Hearing

The commission will conduct a public hearing on this rulemak-
ing if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by July 25, 2024. If a request for public hearing is received, com-
mission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission"s website. Comments must be
filed by July 25, 2024. Comments should be organized in a man-
ner consistent with the organization of the proposed rules. The
commission invites specific comments regarding the costs asso-
ciated with, and benefits that will be gained by, implementation
of the proposed rules. The commission will consider the costs
and benefits in deciding whether to modify the proposed rules on
adoption. All comments should refer to Project Number 56705.

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

SUBCHAPTER G. PREHEARING
PROCEEDINGS

16 TAC §22.123

Statutory Authority

The amendments are proposed under Public Utility Regulatory
Act (PURA) §14.001, which grants the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically des-
ignated or implied by this title that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002, which au-
thorizes the commission to adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction; §14.052,

which requires the commission shall adopt and enforce rules
governing practice and procedure before the commission and,
as applicable, practice and procedure before the State Office of
Administrative Hearings.

Cross Reference to Statute: Public Utility Regulatory Act §§
14.001, 14.002, 14.052.

$§22.123.  Appeal of an Interim Order and Motions for Reconsidera-
tion of Interim Order Issued by the Commission.
(a) Appeal of an interim order.

(1) Availability of appeal. Appeals are available for any
interim order of the presiding officer that immediately prejudices a sub-
stantial or material right of a party[;] or materially affects the course
of the hearing. Appeals are not available for[; ether than] evidentiary
rulings. Interim orders are not [shall net be] subject to exceptions or
motions [applieation| for rehearing [prior to issuanee of a propesal for
deeision].

(2) Procedure for appeal. If the presiding officer intends to
reduce an oral ruling to a written order, the presiding officer must [shall]
so indicate on the record at the time of the oral ruling and must [shal]
promptly issue the written order. Any appeal to the commission from
an interim order must [shall] be filed within ten days of the issuance of
the written order or the appealable oral ruling when no written order
is to be issued. The appeal must [shall] be served on all parties by
hand delivery, electronic mail [faesimile transmission], or by overnight
courier delivery.

(3) Contents. An appeal must [shall] specify the reasons
why the interim order is unjustified or[;] improper and how it[; er] im-
mediately prejudices a substantial or material right of a party or mate-
rially affects the course of the hearing.

(4) Responses. Any response to an appeal must [shall] be
filed within five working days of the filing of the appeal.

(5) Motion for stay. Pending a ruling by the commission-
ers, the presiding officer may, upon motion, grant a stay of the interim
order. A motion for a stay must [shall] specify the basis for a stay.
Good cause must [shall] be shown for granting a stay. The mere filing
of an appeal does [shall] not stay the interim order or any applicable
[the] procedural schedule.

(6) Agenda ballot. Upon the filing of an appeal, the Office
of Policy and Docket Management must [Peliey Development Divi-
sion shall| send a separate ballot [balets] to each commissioner to de-
termine whether the commission [they] will consider the appeal at an
open meeting. Untimely motions will not be balloted. The Office of
Policy and Docket Management must [The Poliey Development Di-
viston shall] notify the parties [by letter] whether a commissioner by
individual ballot has added the appeal to an open meeting agendals]
but will not identify the requesting commissioner or commissioners

[commissioner(s)].
(7) Denial or granting of appeal.

(A) If[after ten days of the filing of an appeal;] no com-
missioner has[; by agenda ballet;] placed an [the] appeal on the agenda
of an open meeting by agenda ballot within 20 days after the filing of
an appeal, the appeal is deemed denied.

(B) If any commissioner has voted by agenda ballot
[baleted] in favor of considering the appeal, the appeal will [it shall]
be placed on the agenda of the next regularly scheduled open meeting
or such other meeting as the commissioner may direct by the agenda
ballot. If [1n the event] tWwo or more commissioners vote to consider
the appeal, but differ as to the date the appeal shall be heard, the appeal
must [shall] be placed on the latest of the dates specified by the ballots.
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[The time for ruling on the appeal shall expire three days after the date
of the meeting, unless extended by action of the commission.]

(8) Reconsideration of appeal by presiding officer. The
presiding officer may treat an appeal as a motion for reconsideration
and may withdraw or modify the order under appeal before [prior to] a
commission decision on the appeal. The presiding officer must [shal]
notify the commission of its decision to treat the appeal as a motion for
reconsideration.

(b) Motion for reconsideration of interim order issued by the
commission.

(1) Availability of motion for reconsideration. Motions for
reconsideration are available for any interim order of the commission
that immediately prejudices a substantial or material right of a party/[;]
or materially affects the course of the hearing. Motions for reconsidera-
tion may only be filed by a party to the proceeding and are not available
for[; other than] evidentiary rulings. Interim orders are [shall] not [be
]subject to exceptions [prier to issuance of a propesal for deeision] or
motions for rehearing [prier to the issuance of a final order|.

(2) Procedure for motion for reconsideration. If the com-
mission does not intend to reduce an oral ruling to a written order,
the commission will [shall] so indicate on the record at the time of
the oral ruling. A motion for reconsideration of an interim order is-
sued by the commission must [shall] be filed within five workings days
of the issuance of the written interim order or the oral interim rul-
ing. The motion for reconsideration must [shall] be served on all par-
ties by [hand] delivery, electronic mail [faesimile transmission], or by
overnight courier delivery.

(3) Content. A motion for reconsideration must [shaH]
specify the reasons why the interim order is unjustified or improper.

(4) Responses. Any response to a motion for reconsidera-
tion must [shall] be filed within five [three] working days of the filing
of the motion.

(5) Agenda ballot. Upon the filing of a motion for recon-
sideration, the Office of Policy and Docket Management must [Peliey
Development Diviston shall] send a separate ballot to each commis-
sioner to determine whether the commission [they] will consider the
motion at an open meeting. The Office of Policy and Docket Manage-
ment must [Peliey Development Division shall] notify the parties [by
letter] whether a commissioner by individual ballot has added the mo-
tion to an open meeting agenda[;] but will not identify the requesting

commissioner or commissioners [eommissioner(s)].

(6) Denial or granting of motion.

(A) If [after five working days of the filing of a motion
] no commissioner has[; by agenda ballet;] placed a[the] motion for
reconsideration on the agenda for an open meeting by agenda ballot
within 20 days after the filing of the motion, the motion is deemed
denied.

(B) If any commissioner has voted by agenda ballot
[balleted] in favor of considering the motion, the motion will [it shall]
be placed on the agenda for the next regularly scheduled open meeting
or such other meeting as the commissioner may direct by the agenda
ballot. If [1n the event] two or more commissioners vote to consider
the motion, but differ as to the date the motion shall be heard, the
motion must [shall] be placed on the latest of the dates specified by
the ballots. [The time for ruling on the motion shall expire three days
after the open meeting; unless extended by action of the commission:|
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402610

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER J. SUMMARY PROCEEDINGS
16 TAC §22.181
Statutory Authority

The amendments are proposed under Public Utility Regulatory
Act (PURA) §14.001, which grants the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically des-
ignated or implied by this title that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002, which au-
thorizes the commission to adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction; §14.052,
which requires the commission shall adopt and enforce rules
governing practice and procedure before the commission and,
as applicable, practice and procedure before the State Office of
Administrative Hearings.

Cross Reference to Statute: Public Utility Regulatory Act §§
14.001, 14.002, 14.052.

$22.181.
(a) - (d) (No change.)

(e) Motion for dismissal, responses, and replies. Dismissal of
a proceeding or one or more issues within a proceeding may be made
upon the motion of the presiding officer or the motion of any party.

Dismissal of a Proceeding.

(1) A party's motion for dismissal must specify at least one
of the grounds for dismissal identified in subsection (d) of this section.
The motion must include a statement that explains the basis for the
dismissal and if necessary:

(A) - (B) (No change.)

(2) A presiding officer's motion must [shall] be provided
by written order or stated in the record and must specify one or more
grounds for dismissal identified in subsection (d) of this section and
a clear and concise statement of the material facts supporting the dis-
missal.

(3) The party that initiated the proceeding and [er] any
other [affeeted] party has [shall have] 20 days from the date of receipt
to respond to a motion to dismiss unless the presiding officer specifies
otherwise. The response must contain a statement of reasons the party
contends the motion to dismiss should not be granted, and if necessary

(A) - (B) (No change.)
(4) (No change.)

(f) Action on a motion to dismiss. Action on a motion to dis-
miss must [shall] conform to this subsection.

(1) If a hearing on the motion to dismiss is held, that hear-
ing must [shall] be confined to the issues raised by the motion to dis-
miss.

(2) If the administrative law judge determines that all is-
sues within a proceeding should be dismissed, the administrative law
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judge must prepare a proposal for decision in accordance with §22.261
of this title (relating to Proposals for Decision) to that effect, unless the
reason for dismissal is solely one of the following:

(A) the withdrawal of an application under subsection
(g)(1), [ex] (2), or (3) of this section; or

(B) either failure to prosecute under subsection (d)(6) of
this section or failure to amend an application under subsection (d)(7)
of this section, or both, and the dismissal is without prejudice.

(3) For dismissal under paragraphs (2)(A) and (2)(B) of
this subsection,| in which ease] the administrative law judge may is-
sue an order dismissing the proceeding. An order issued under this
paragraph is a final order of the commission and is subject to motions
for rehearing under §22.264 of this title (relating to Rehearing).

(4) The commission will [shall] consider a [the] proposal
for decision recommending [er metion for rehearing on an order of]
dismissal as soon as is practicable.

(5) [€3)]Ifthe commission determines that all issues within
a proceeding should be dismissed, the commission will issue an order
subject to motions for rehearing under §22.264 of this title [(relating to

Rehearing)].

(6) [4]Ifthe administrative law judge determines that one
or more, but not all, issues within a proceeding should be dismissed,
the administrative law judge may issue a proposal for interim decision
or an interim order dismissing such issues. An interim order issued by
the administrative law judge resulting in partial dismissal is subject to
appeal or reconsideration under §22.123 of'this title (relating to Appeal
of an Interim Order and Motions for Reconsideration of Interim Order
Issued by the Commission). If the commission determines that one or
more, but not all, issues within a proceeding should be dismissed, the
commission may issue an interim order dismissing such issues. An
interim order issued by the commission resulting in partial dismissal
is subject to appeal or reconsideration under §22.123 of this title. [An
order of the administrative law judge dismissing a proceeding under
an application under subsection (g){1) or (2) of this section is the final
order of the commission and is subjeet to motions for rehearing under
§22.264 of this title:]

(g) Withdrawal of application. An application may be with-
drawn only in accordance with this subsection.

(1)-(2) (No change.)

(3) The presiding officer may grant a request to withdraw
an application with or without prejudice after a proposed order or pro-
posal for decision has been issued if the request to withdraw is filed by
the applicant and the applicant's application would be granted by the
proposed order or proposal for decision.

4) [63)] Arequest to withdraw an application with or with-
out prejudice after a proposed order or proposal for decision has been
issued that is filed by an applicant to whom the result of the proposed
order or proposal for decision is adverse[;] may be granted only upon a
finding of good cause by the commission. In ruling on the request, the
commission will weigh the importance of the matter being addressed
to the jurisprudence of the commission and the public interest.

(5) [¢] A request to withdraw an application with or with-
out prejudice after the application has been placed on an open meeting
agenda for consideration of an appeal of an interim order, a request
for certified issues, or a preliminary order with threshold legal or pol-
icy issues may be granted only upon a finding of good cause by the
commission. In ruling on the request, the commission will weigh the

importance of the matter being addressed to the jurisprudence of the
commission and the public interest.

(6) [€5)] If arequest to withdraw an application is granted,
the presiding officer must [shall] issue an order of dismissal stating
whether the dismissal is with or without prejudice. If the presiding
officer finds good cause, the order of dismissal under this paragraph
must [shall] not be with prejudice, unless the applicant requests dis-
missal with prejudice. Such order must, if applicable, specify the facts
on which good cause is based and the basis of the dismissal and is the
final order of the commission subject to motions for rehearing under
§22.264 of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402611

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER N. DECISION AND ORDERS
16 TAC §22.262
Statutory Authority

The amendments are proposed under Public Utility Regulatory
Act (PURA) §14.001, which grants the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically des-
ignated or implied by this title that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002, which au-
thorizes the commission to adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction; §14.052,
which requires the commission shall adopt and enforce rules
governing practice and procedure before the commission and,
as applicable, practice and procedure before the State Office of
Administrative Hearings.

Cross Reference to Statute: Public Utility Regulatory Act §§
14.001, 14.002, 14.052.

§22.262. Commission Action After a Proposal for Decision.

(a) (No change.)

(b) Reasons to Be in Writing. The commission will [shall]
state in writing the specific reason and legal basis for its determination
under subsection (a) of this section.

(¢) Remand. The commission may remand the proceeding for
further consideration.

(1) (No change.)

(2) H; en remand;] additional evidence is admitted on re-
mand that results in a substantial revision of the proposed decision or
the underlying facts, an amended or supplemental proposal for decision
or proposed order must be filed [shall be prepared]. If an amended or
supplemental proposal for decision is filed [prepared], the provisions
of §22.261(d) of this title (relating to Proposal for Decision) apply. Ex-
ceptions and replies must [shall] be limited to discussions, proposals,
and recommendations in the supplemental proposal for decision.
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(d) Oral Argument Before the Commission.

(1) Any party may request oral argument before the com-
mission before [prior to] the final disposition of any proceeding.

(2) Oral argument may [shall] be allowed at the
commission's discretion [ef the eemmission]. The commission may
limit the scope and duration of oral argument. The party bearing the
burden of proof has the right to open and close oral argument.

(3) A request for oral argument must [shall] be filed as
[made in] a separate written pleading[; filed with the commission's fil-
ing elerk]. The request must [shall] be filed no later than 3:00 p.m.
seven days before the open meeting at [ on the seventh weorking day]
which the commission is scheduled to consider the case.

(4) Upon the filing of a motion for oral argument, the Office
of Policy and Docket Management must [Peliey Development Divi-
sion shall] send a separate ballot [ballets] to each commissioner to de-
termine whether the commission will hear oral argument at an open
meeting. An affirmative vote by one commissioner is required to grant
oral argument. Two [Net mere than twe] days before the commission
is scheduled to consider the case, the Office of Policy and Docket Man-
agement will file a notice to the parties regarding [parties may contaet
the Policy Development Division to determine] whether a request for
oral argument has been granted.

(5) The absence or denial of a request for oral argument
does [shall] not preclude the commissioners from asking questions of
any party present at the open meeting.

(¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402612

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

CHAPTER 24. SUBSTANTIVE RULES
APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS

The Public Utility Commission of Texas (commission) proposes
amendments to 16 Texas Administrative Code (TAC) §24.25, re-
lating to Form and Filing of Tariffs, and §24.238, relating to Fair
Market Valuation.

This proposed amendment to §24.25 implements House Bill
(HB) 2373, passed during the Texas 88th Regular Legislative
Session. HB 2373 repealed Texas Water Code (TWC) §13.145.
The amendment allows water and sewage utilities to consolidate
its tariff and rate design for more than one system without the
need to meet the "substantially similar" systems requirement
and regardless of whether the tariff provides for rates that
promote water conservation for single-family residences and
landscape irrigation.

The proposed amendment to §24.238 removes language refer-
encing §24.25(k), which related to "multiple system consolida-
tion."

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rules, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rules are in
effect, the following statements will apply:

(1) the proposed rules will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rules will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rules will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rules will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rules will not create a new regulation;

(6) the proposed rules will expand, limit, or repeal an existing
regulation;

(7) the proposed rules will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rules will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rules. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rules will not
be a taking of private property as defined in Texas Government
Code chapter 2007.

Fiscal Impact on State and Local Government

Tammy Benter, Division Director, Division of Utility Outreach,
has determined that for the first five-year period the proposed
rules are in effect, there will be no fiscal implications for the state
or for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the sec-
tions.

Public Benefits

Ms. Benter has determined that for each year of the first five
years the proposed sections are in effect the public benefit antic-
ipated as a result of enforcing the sections will be more efficient
consolidation of water and sewage utility systems. There will not
be any probable economic costs to persons required to comply
with the rules under Texas Government Code §2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed sections are in
effect, there should be no effect on a local economy; therefore,
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no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der §2001.0045(c)(7).

Public Hearing

The commission will conduct a public hearing on this rulemak-
ing if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by July 25, 2024. If a request for public hearing is received, com-
mission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by July 25, 2024. Comments should be organized in a man-
ner consistent with the organization of the proposed rules. The
commission invites specific comments regarding the costs asso-
ciated with, and benefits that will be gained by, implementation
of the proposed rules. The commission will consider the costs
and benefits in deciding whether to modify the proposed rules on
adoption. All comments should refer to Project Number 56691.

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

SUBCHAPTER B. RATES AND TARIFFS
16 TAC §24.25
Statutory Authority

Texas Water Code §13.041(a), which provides the commission
the general power to regulate and supervise the business
of each public utility within its jurisdiction and to do anything
specifically designated or implied by the Texas Water Code that
is necessary and convenient to the exercise of that power and
jurisdiction; Texas Water Code §13.041(b), which provides the
commission with the authority to adopt and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction;
Texas Water Code §13.136(b), which provides the commission
with the authority to specify the form in which utility reports
are filed to properly monitor state utilities; Texas Water Code
§13.301, which governs the reporting of sales, acquisitions,
leases, rentals, mergers, or consolidations of a utility, water
supply corporation, or sewer service corporation; Texas Water
Code §13.305, which establishes the requirements for voluntar-
ily determining the fair market value associated with a utility.

Cross Reference to Statute: Texas Water Code §§13.041(a) and
(b), 13.136(b), 13.301, and 13.305.

$24.25.  Form and Filing of Tariffs.
(a) - ) (No change.)
vided in subseetion (m) of this seetion; a utility may consolidate its
tariff and rate design for more than one system if: ]
() the systems included in the tariff are substantially sim-
Har in terms of facilities; quality of serviece; and cost of service; and }

{2 the tariff provides for rates that promete water conser-
(k) [€D] Regional rates. The regulatory authority, where prac-
ticable, will consolidate the rates by region for applications submitted
by a Class A, B, or C utility, or a Class D utility filing under TWC
§13.1872(c)(2), with a consolidated tariff and rate design for more than
one system.
fm) Exemption: Subseetion (k) of this section does not apply
to autility that provided serviee in only 24 counties on January 15,2003}
() [()] Energy cost adjustment clause.

(1) A utility that purchases energy (electricity or natural
gas) that is necessary for the provision of retail water or sewer ser-
vice may request the inclusion of an energy cost adjustment clause in
its tariff to allow the utility to adjust its rates to reflect increases and
decreases in documented energy costs.

(2) A utility that requests the inclusion of an energy cost
adjustment clause in its tariff must file a request with the commission.
The utility must also give notice of the proposed energy cost adjustment
clause by mail, either separately or accompanying customer billings,
by e-mail, or by hand delivery to all affected utility customers at least
60 days prior to the proposed effective date. Proof of notice in the
form of an affidavit stating that proper notice was delivered to affected
customers and stating the date of such delivery must be filed with the
commission by the utility as part of the request. Notice must be pro-
vided on a form prescribed by the commission and must contain the
following information:

(A) the utility name and address, a description of how
the increase or decrease in energy costs will be calculated, the effec-
tive date of the proposed change, and the classes of utility customers
affected. The effective date of the proposed energy cost adjustment
clause must be the first day of a billing period, which should corre-
spond to the day of the month when meters are typically read, and the
clause may not apply to service received before the effective date of
the clause;

(B) information on how to submit comments regarding
the energy cost adjustment clause, the address of the commission, and
the time frame for comments; and

(C) any other information that is required by the com-
mission.

(3) The commission's review of the utility's request is not
subject to a contested case hearing. However, the commission will
hold a public meeting if requested by a member of the legislature who
represents an area served by the utility or if the commission determines
that there is substantial public interest in the matter.

(4) Once an energy cost adjustment clause has been ap-
proved, documented changes in energy costs must be passed through
to the utility's customers within a reasonable time. The pass-through,
whether an increase or decrease, must be implemented on at least an an-
nual basis, unless the commission determines otherwise. Before mak-
ing a change to the energy cost adjustment clause, notice must be pro-
vided as required by paragraph (5) of this subsection. Copies of notices
to customers must be filed with the commission.

(5) Before a utility implements a change in its energy cost
adjustment clause as required by paragraph (4) of this subsection, the
utility must take the following actions prior to the beginning of the
billing period in which the implementation takes effect:
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(A) submit written notice to the commission, which
must include a copy of the notice sent to the customers, proof that the
documented energy costs have changed by the stated amount; and

(B) e-mail, if the customer has agreed to receive com-
munications electronically, mail, either separately or accompanying
customer billings, or hand deliver notice to the utility's affected cus-
tomers. Notice must contain the effective date of change and the in-
crease or decrease in charges to the utility for documented energy costs.
The notice must include the following language: "This tariff change is
being implemented in accordance with the utility's approved energy
cost adjustment clause to recognize (increases) (decreases) in the doc-
umented energy costs. The cost of these charges to customers will not
exceed the (increase) (decrease) in documented energy costs."

(6) The commission may suspend the adoption or imple-
mentation of an energy cost adjustment clause if the utility has failed
to properly file the request or has failed to comply with the notice re-
quirements or proof of notice requirements. If the utility cannot clearly
demonstrate how the clause is calculated, the increase or decrease in
documented energy costs or how the increase or decrease in docu-
mented energy costs will affect rates, the commission may suspend the
adoption or implementation of the clause until the utility provides addi-
tional documentation requested by the commission. If the commission
suspends the adoption or implementation of the clause, the adoption or
implementation will be effective on the date specified by the commis-
sion.

(7) Energy cost adjustment clauses may not apply to con-
tracts or transactions between affiliated interests.

(8) A proceeding under this subsection is not a rate case
under TWC §§13.187, 13.1871, 13.18715, or 13.1872.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402608

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER H. CERTIFICATES OF
CONVENIENCE AND NECESSITY

16 TAC §24.238

Statutory Authority

Texas Water Code §13.041(a), which provides the commission
the general power to regulate and supervise the business
of each public utility within its jurisdiction and to do anything
specifically designated or implied by the Texas Water Code that
is necessary and convenient to the exercise of that power and
jurisdiction; Texas Water Code §13.041(b), which provides the
commission with the authority to adopt and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction;
Texas Water Code §13.136(b), which provides the commission
with the authority to specify the form in which utility reports
are filed to properly monitor state utilities; Texas Water Code
§13.301, which governs the reporting of sales, acquisitions,

leases, rentals, mergers, or consolidations of a utility, water
supply corporation, or sewer service corporation; Texas Water
Code §13.305, which establishes the requirements for voluntar-
ily determining the fair market value associated with a utility.

Cross Reference to Statute: Texas Water Code §§13.041(a) and
(b), 13.136(b), 13.301, and 13.305.

$24.238.  Fair Market Valuation.
(a) - (d) (No change.)

(e) Selection of utility valuation experts.
(1)-(3) (No change.)

(4) The acquiring utility must contract directly with the se-
lected utility valuation experts and the commission will not be a party to
the contract. Subsection (k)(2) of this section, which limits the amount
of transaction and closing costs that may be recovered in rates, does not
apply to the fees for service agreed to in the contract. If the acquiring
utility and any of the utility valuation experts selected under subsec-
tion (e)(1) of this section [subseetion] are unable to reach agreement
on the terms and conditions for performing the appraisal, including the
amount of the service fee, the acquiring utility or utility valuation ex-
pert may submit a request for selection of a different utility valuation
expert under the control number designated for that purpose. If the
commission's executive director or the executive director's designee
selects a different utility valuation expert, the time period for all util-
ity valuation experts [expert] to submit a report under subsection (f)(5)
of this section begins when the different utility valuation expert is se-
lected.

(f) Determination of fair market value.
(1)-(5) (No change.)

(6) The ratemaking rate base established under this section
will be the rate base for the system or facilities acquired in the transac-
tion. [Nething in this section alters the requirements for multiple sys-
tem consolidation in §24.25(k) of this title, relating to Form and Filing
of Tariffs.]

(g) - (k) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402609

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER C.
RELIABILITY

16 TAC §25.56, §25.59

The Public Utility Commission of Texas (commission) proposes
new §25.56, relating to Temporary Emergency Electric Energy

INFRASTRUCTURE AND
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Facilities (TEEEF), and §25.59, relating to Long Lead-Time Fa-
cilities. The proposed rules implement Public Utility Regulatory
Act (PURA) §39.918 as enacted by House Bill (HB) 2483 from
the 87th Texas Legislature (R.S.) and as amended by HB 1500
from the 88th Texas Legislature (R.S.). Proposed §25.56 estab-
lishes a process to allow a transmission and distribution utility
(TDU) to lease and operate TEEEF to aid in restoring power
to the utility's distribution customers during a significant power
outage. Proposed §25.59 establishes a process for a TDU to
procure, own, and operate, or enter into a cooperative agree-
ment with other TDUs to procure, own, and jointly operate, long
lead-time transmission and distribution facilities that will aid in
restoring power to the utility's distribution customers following a
significant power outage. The proposed rules also provide for
the recovery of costs associated with TEEEF and long lead-time
facilities.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rules, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed new rules are
in effect, the following statements will apply:

(1) the proposed rules will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rules will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rules will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rules will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rules will create new regulations;

(6) the proposed rules will not expand, limit, or repeal an existing
regulation;

(7) the proposed rules will not change the number of individuals
subject to the rules' applicability, because the rules did not pre-
viously exist; and

(6) the proposed rules will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rules. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rules will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Zachary Dollar, Market Economist, Market Analysis Division, has
determined that for the first five-year period the proposed rules
are in effect, there will be no fiscal implications for the state or
for units of local government under Texas Government Code

§2001.024(a)(4) as a result of enforcing or administering the sec-
tions.

Public Benefits

Mr. Dollar has determined that for each year of the first five years
the proposed sections are in effect the public benefit anticipated
as a result of enforcing the sections will be providing greater reli-
ability of electricity service to the distribution customers of TDUs
operating in the ERCOT region in the event of significant power
outages. There will be no probable economic cost to persons re-
quired to comply with the rules under Texas Government Code
§2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed sections are in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this
rulemaking if requested in accordance with Texas Government
Code §2001.029. The request for a public hearing must be
received by July 18, 2024. Interested persons may contact Julie
Blocker (at julie.blocker@puc.texas.gov) and Zachary Dollar
(at zachary.dollar@puc.texas.gov) prior to requesting a public
hearing to discuss the purpose and scope of a public hearing
on the proposed rules. If a hearing is scheduled, commission
staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by July 18, 2024. Comments should be organized in a man-
ner consistent with the organization of the proposed rules. The
commission invites specific comments regarding the costs asso-
ciated with, and benefits that will be gained by, implementation of
the proposed rules. All comments should refer to Project Num-
ber 53404.

The commission also requests comments on the following is-
sues:

1. The commission's current precedent in distributed cost recov-
ery factor proceedings addressing TEEEF costs is that "[a]bsent
any applicable [clJommission rule that provides otherwise, the de-
termination of reasonableness and necessity must be made at
the time the [cJommission approves the [TEEEF] costs." (See
Docket No. 53442, Item 166). The proposed rule, instead, re-
quires a TDU to obtain preapproval for the amount of TEEEF
generating capacity the TDU seeks to lease and defers the com-
mission's evaluation of the reasonableness and necessity of the
TDU's TEEEF costs to the TDU's next comprehensive base rate
case.

The commission requests comments on the legal support and
policy benefits for each of these approaches and on any process
efficiencies either of these approaches will provide.
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2. Proposed §25.56(c) requires a TDU to obtain commission
approval for the amount of TEEEF generating capacity the TDU
seeks to lease.

a. Should a TDU be required to obtain commission approval
before entering into, renewing, or extending a lease involving a
TEEEF? What are the advantages and disadvantages of such a
requirement?

b. If the rule should contain a pre-approval process, what is
the appropriate level of granularity for the commission's review?
For example, should the commission pre-approve the sizes and
types of units the TDU seeks to lease?

3. Proposed §25.56(f)(9) requires a TDU to file an after-action
report with the commission following each TEEEF deployment.
The commission requests comments on the proposed required
contents of these after-action reports. Specifically, should the
TDU be required to provide more granularity on the size and
types of units deployed? Conversely, should the TDU be re-
quired to provide information on any leased TEEEF that was not
deployed, and why?

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

Statutory Authority

The new sections are proposed under the following provisions
of PURA: §14.001, which grants the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically des-
ignated or implied by this title that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002, which
authorizes the commission to adopt and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; and
§39.918, which directs the commission to allow TDUs to lease
and operate TEEEF to aid in restoring power to a utility's distri-
bution customers during a significant power outage, and to allow
TDUs to procure, own, and operate, or enter into a cooperative
agreement with other TDUs to procure, own, and operate jointly,
long lead-time transmission and distribution facilities that will aid
in restoring power to a utility's distribution customers following a
significant power outage.

Cross Reference to Statutes:
§§14.001; 14.002; and 39.918.

§25.56.  Temporary Emergency Electric Energy Facilities (TEEEF).
(a) Applicability. This section establishes the requirements for
a transmission and distribution utility (TDU) to lease, operate, and re-
cover costs associated with a temporary emergency electric energy fa-
cility (TEEEF). This section applies to a TDU, other than a river au-
thority, that operates distribution facilities in the Electric Reliability
Council of Texas (ERCOT) region to serve distribution customers.

Public Utility Regulatory Act

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise.

(1) Significant power outage--an event that:

(A) causes the independent organization certified under
Public Utility Regulatory Act (PURA) §39.151 for the ERCOT region

(B) the Texas Division of Emergency Management, the
independent organization certified under PURA §39.151 for the ER-
COT region, or the executive director of the commission determines is
a significant power outage; or

(C) results in a loss of electric power that:

(i) _affects a significant number of a TDU's distribu-
tion customers, and has lasted, or is expected to last, for at least six
hours;

(ii) affects distribution customers of a TDU in an
area for which the governor has issued a disaster or emergency dec-
laration;

(iii)  affects distribution customers served by a radial
transmission or distribution facility, creates a risk to public health or
safety, and has lasted, or is expected to last for, at least 12 hours; or

(iv)  creates a risk to public health or safety because
it affects a critical infrastructure facility that serves the public such as
a hospital, health care facility, law enforcement facility, fire station, or
water or wastewater facility.

(2) Temporary Emergency Electric Energy Facility
(TEEEF)--a facility that provides electric energy to distribution cus-
tomers on a temporary basis.

(c) Commission review and approval of TEEEF generating ca-
pacity. Except as authorized under this section, before entering into,
renewing, or extending any lease involving a TEEEF, a TDU must
receive commission approval in a contested case proceeding for the
amount of TEEEF generating capacity the TDU seeks to lease.

(1) A TDU must file an application for commission ap-
proval for the amount of TEEEF generating capacity the TDU seeks
to lease. The application must include the following:

(A) An explanation of all factors that support the rea-
sonableness and necessity of the amount of TEEEF generating capac-

ity requested.

(B) Supporting documentation that demonstrates the
reasonableness and necessity of the amount of TEEEF generating
capacity requested. This supporting documentation may include
historical data on:

(i) the dates and descriptions of events that resulted
in a significant power outage;

(ii) the number of affected distribution customers
and amount of load, in megawatts, that have experienced a significant
power outage in the TDU's service territory; and

(iii) the number of critical load and critical care cus-
tomers, as defined in §25.497 of this title (relating to Critical Load
Industrial Customers, Critical Load Public Safety Customers, Critical
Care Residential Customers, and Chronic Condition Residential Cus-
tomers) affected by a significant power outage. Provide details on the
magnitude and a description of the type of affected critical load or crit-
ical care customers.

(C) The number of megawatts of TEEEF generating ca-
pacity the TDU has under lease at the time of the TDU's application and
any relevant information concerning the TDU's existing leases, such as
term lengths and types of TEEEF.

(D) Data must be filed with or submitted to the commis-
sion in a format native to Microsoft Excel and must permit basic data

to order a TDU to shed load;

manipulation functions, such as copying and pasting of data.
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(2) The proceeding in which a TDU's application is re-
viewed will proceed on the following timeline.

(A) Within 35 days of the TDU filing its application,

(3) A TEEEF must:

(A) Dbe operated in isolation from the bulk power sys-

tem; and

commission staff will file a recommendation on administrative com-
pleteness of the application.

(B) Within 42 days of the TDU filing its application,

(B) not be included in locational marginal pricing cal-
culations, pricing, or reliability models developed by the independent
organization certified under PURA §39.151 for the ERCOT region.

the presiding officer will make a determination on administrative com-
pleteness.

(i) If the application is deemed administratively in-

(4) A TDU must notify the independent organization certi-
fied under PURA §39.151 for the ERCOT region and all operators of
affected generators or load resources at least 10 minutes prior to isola-

complete, the TDU will have 30 days to cure the insufficiency. If the

tion of the affected area from the bulk power system, immediately upon

TDU does not cure the insufficiency within 30 days, then the presiding

isolation of the affected area from the bulk power system, at least 10

officer will dismiss the application, without prejudice.

(i) If the application is deemed administratively
complete, within 120 days of the TDU filing its administratively
complete application, commission staff must file a recommendation

minutes prior to the reconnection of the affected area to the bulk power
system, and after the reconnection has been completed.

(A) For the purposes of this subsection, affected gener-
ators or load resources include only those generators and load resources

on the reasonableness and necessity of the TDU's requested amount of
TEEEF generating capacity.

(C) The commission will issue an order addressing the

that:

(i) _are registered with the independent organization
certified under PURA §39.151 for the ERCOT region for purposes of

reasonableness and necessity of the TDU's requested amount of TEEEF

settlement; and

generating capacity and include the number of years that the TDU is
eligible to lease the requested amount of TEEEF generating capacity.

(d) Emergency Procurement of TEEEF.
(1) A TDU may enter into a lease for TEEEF without prior

(ii)  are located within the portion of the grid that will
be isolated from the bulk power system while a TEEEF is energized.

(B) Notices prior to isolation of the affected area from
the bulk power system must include:

commission approval if the TDU lacks the leased TEEEF generating
capacity necessary to aid in restoring power, consistent with subsection

(f) of this section.

(2) The amount of TEEEF generating capacity leased by a
TDU under this subsection must not significantly exceed the amount
of megawatts necessary to restore electric service to the TDU's distri-
bution customers.

(3) The TDU must provide sufficient documentation to
support the amount of TEEEF generating capacity leased by a TDU

(i) identification of each substation and modeled
load associated with customer load that will be served by the TEEEF;

(ii) _the total amount of load expected to be served
by the TEEEF,

(iii) the time the affected area is anticipated to be
isolated from the bulk power system;

(iv) _ the time the affected area is anticipated to be re-
connected to the bulk power system;

under this subsection during the TDU's next comprehensive base rate
proceeding.

(e) Competitive bidding process. A TDU must, when reason-

(v) _identification of each affected generator or load
resource that is located within the portion of the grid that will be iso-
lated from the bulk power system; and

ably practicable, use a competitive bidding process to lease TEEEF
under this section.

(1) In any proceeding in which the commission is review-

(vi) a statement that any energy produced by an af-
fected generator during the time it is isolated from the bulk power
will not be settled through the independent organization certified un-

ing the reasonableness or necessity of the costs associated with leasing

der PURA §39.151 for the ERCOT region's systems.

a TEEEF under this section, the commission may also consider whether
the contracts the TDU entered into to lease TEEEF were reasonable rel-
ative to other contracts that were available to the TDU.

(2) In any proceeding in which a TDU is requesting recov-
ery of costs associated with leasing a TEEEF that was not procured
using a competitive bidding process, the TDU must demonstrate that it
was not reasonably practicable to use a competitive bidding process.

(f) Deployment of TEEEF.

(1) A TDU may deploy TEEEF to aid in restoring power

(C) The notice prior to reconnection of the affected area
to the bulk power system must state the anticipated time that the af-
fected area will be reconnected to the bulk power system.

(D) After the affected area has been isolated from or
reconnected to the bulk power system, the TDU's notice must state the
time the isolation from or reconnection to the bulk power system was

completed.

(E) Except for an isolation of load from the bulk power
system due to circumstances beyond the TDU's control, a TDU's iso-

to its distribution customers during an event that a TDU reasonably

lation or reconnection of load associated with any energization of a

determines is a significant power outage in which:

(A) the independent organization certified under PURA
§39.151 for the ERCOT region has ordered the TDU to shed load; or

(B) the TDU's distribution facilities are not being fully

TEEEF that occurs outside of an energy emergency declared by the in-
dependent organization certified under PURA §39.151 for the ERCOT
region must be coordinated with the independent organization certified
under PURA §39.151 for the ERCOT region if the total amount of load
at any single substation that would be isolated or reconnected within a

served by the bulk power system under normal operations.

(2) A TDU that leases a TEEEF must not sell energy or
ancillary services from the facility.

period of 10 minutes exceeds 20 megawatts. If the TDU has provided
notice of an anticipated isolation or reconnection as required by this
paragraph, and coordination with the independent organization certi-
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fied under PURA §39.151 for the ERCOT region results in a delay in
the anticipated time of isolation or reconnection, the TDU must notify

(G) If applicable, the number of megawatts of addi-
tional TEEEF generating capacity that were procured under subsection

operators of affected generators and load resources of such delay.

(5) Upon receiving notice from a TDU that an area served
by a TEEEF will be disconnected from the bulk power system, an op-
erator of an affected generator or load resource that is required by ER-

(d) of this section and an explanation for the necessity of the emer-
gency procurement.

(g) Emergency operations annex. A TDU that leases TEEEF
under this section must include a detailed plan on the use of the TDU's

COT protocols to provide status telemetry to ERCOT must, at the ex-

leased TEEEF in the TDU's emergency operations plan filed with the

pected time of the disconnection indicated in the TDU's notice, update

commission, as required by §25.53 of this title (relating to Electric Ser-

its real-time status telemetry and current operating plan information to

vice Emergency Operations Plans), that is updated, as necessary, on an

reflect that the generator or load resource is disconnected from the ER-

ongoing basis. The TDU's plan must include a sufficient level of detail

COT system and is unavailable for dispatch by ERCOT and will be

such that the independent organization certified under PURA §39.151

unavailable for dispatch by ERCOT for the time period specified by

for the ERCOT region can use the information for system restoration

the TDU in its notice. Upon receiving notice that the affected area has

planning.

been reconnected to the bulk power system, the operator of the affected
generator or load resource must update the telemetry to reflect the ap-
propriate status of the generator or load resource.

(6) A TDU's liability related to the provision of service us-
ing a TEEEF is governed by §25.214 of this title (relating to Terms
and Conditions of Retail Delivery Service Provided by Investor-Owned
Transmission and Distribution Utilities).

(7) A TDU will ensure, to the extent reasonably practica-

(h) Eligible costs.

(1) Costs to obtain, maintain, and operate a TEEEF. Rea-
sonable and necessary costs of leasing, maintaining, and operating a
TEEEF, including the present value of future payments required under
the lease, are eligible for recovery under this section. A lease involving
a TEEEF must be treated as a capital lease or finance lease for ratemak-
ing purposes, regardless of its classification under generally accepted
accounting principles or other accounting frameworks.

ble, that:

(A) a retail distribution customer's usage during the

(2) Return. Reasonable and necessary costs under this sec-
tion include a return on investment using the rate of return on invest-

TDU's operation of a TEEEF is excluded from the electric usage re-

ment established in the commission's final order in a TDU's most recent

ported to the independent organization certified under PURA §39.151

comprehensive base rate proceeding. The return must be applied be-

for the ERCOT region for settlement and to retail electric providers

ginning on the date that a TEEEF is available for service.

(REPs) for customer billing; and

(B) Energy generated in an area isolated from the bulk

(i) Deferred recovery of certain eligible costs. A TDU may
create a regulatory asset to defer the following for recovery in a future

power system during operation of the TEEEF, including any energy

ratemaking proceeding:

generated by an affected generator, is excluded from the generation
reported to the independent organization certified under PURA §39.151
for the ERCOT region for settlement purposes.

(8) During an energy emergency declared by the indepen-
dent organization certified under PURA §39.151 for the ERCOT re-
gion, the amount of any load shed by a TDU for the area operated in
isolation from the bulk power system during operation of a TEEEF

(1) The reasonable and necessary incremental operations
and maintenance expenses; and

(2) The return, not otherwise recovered in a ratemaking
proceeding.

(j) Cost recovery. Eligible costs under this section may be re-
covered as follows.

must be accounted for net of any generation in the affected area that
was online and producing before the area was isolated from the bulk

power system.
(9) Following all deployments of a TEEEF by a TDU, the

(1) Ratemaking proceedings. A TDU may request recov-
ery of eligible costs, including any deferred expenses, through a stand-
alone TEEEF rider proceeding, a proceeding under §25.243 of this ti-
tle (relating to Distribution Cost Recovery Factor (DCRF)), or in an-

TDU must file a report with the commission. The report must include:

other ratemaking proceeding where it is appropriate to recover distri-

(A) The date and time TEEEF was deployed;

(B) The duration that the affected area was isolated
from the bulk power system;

(C) A description of the events that resulted in a signif-
icant power outage;

(D) The number and capacity of generators or load re-
sources that were affected by TEEEF deployment, if any;

(E) The number and type of critical load, critical care

bution-invested capital and associated costs.

(A) A TDU must provide notice to REPs 45 days prior
to the effective date of a new rate.

(B) TEEEEF costs must not be allocated to, or collected
from, retail transmission service customers.

(C) Notwithstanding the provisions of §25.243 of this
title, an allocation of TEEEF costs among distribution-level rate
classes, based on substation-level class non-coincident peak demand
from the TDU's current or most recent base rate proceeding, is pre-

customers, or other critical infrastructure facilities impacted by a sig-

sumed to be reasonable.

nificant power outage, if any;

(F) Details explaining if a significant power outage af-

(D) TEEEF rates may not be established on a per-kilo-
watt-hour basis for any customer class that includes demand charges.

fected critical load, critical care customers, or other critical infrastruc-
ture facilities as described in subparagraph (E) of this paragraph. If
available, the TDU may also provide details on whether such customers
had generation or load resources installed behind the meter at the time
of the significant power outage; and

(E) Upon any amendment to a lease under this section
that would reduce the rate of cost recovery necessary for a TEEEF,
a TDU must submit an application to reflect the reduced rate of cost
recovery necessary, in order to ensure that the benefit of such reduced
costs are reflected in rates as soon as is reasonably practicable.
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(F) All TEEEF costs must be reviewed and included in
any proceeding in which TEEEF cost recovery is established or revised.

(2) Notice. The notice for any ratemaking proceeding in

(C) results in a loss of electric power that:

(i) affects a significant number of a TDU's distribu-
tion customers and has lasted, or is expected to last, for at least six

which eligible TEEEF costs are sought must specifically identify those

hours;

eligible costs.
(3) Affiliate contracts. For any contract between a TDU

(ii) affects a TDU's distribution customers in an area
for which the governor has issued a disaster or emergency declaration;

and an affiliate, the TDU bears the burden of proof to show that the
terms to the TDU were reasonable and necessary and did not exceed
the prices charged by the supplying affiliate to its other affiliates or divi-
sions or to unaffiliated persons within the same market area or having
the same market conditions. In addition, all affiliate payments must
comply with the requirements of PURA §36.058.

(4) Temporary rates and reconciliation. If eligible costs
are not reviewed for reasonableness and necessity, the rates to recover
those costs are temporary rates that must be reconciled in the TDU's
next comprehensive base rate proceeding, including to determine
whether the costs are reasonable and necessary. Any over-recovery

(iii) affects a TDU's distribution customers served
by a radial transmission or distribution facility, creates a risk to public
health or safety, and has lasted, or is expected to last, for at least 12
hours; or

(iv) _creates a risk to public health or safety because
it affects a critical infrastructure facility that serves the public such as
a hospital, health care facility, law enforcement facility, fire station, or
water or wastewater facility.

(c) Contracts for long lead-time facilities. A TDU may enter
into contracts to procure long lead-time facilities. Such contractual ar-

must be returned to customers with interest at the TDU's weighted

rangements may include cooperative agreements with another TDU or

average cost of capital most recently approved for the TDU during the

procurement subscriptions with a transmission and distribution equip-

time the over-recovery occurred and during the time the refund is in

ment supply service company or other third party as described under

effect.
(k) Grandfathering of previously leased TEEEF.

(1) Subject to paragraph (2) of this subsection, any lease
for a TEEEF that a TDU entered into before the effective date of this
rule is exempt from subsection (c) of this section.

(2) Any lease for a TEEEF that a TDU entered into before
the effective date of this rule that is amended, renewed, or extended

this section.

(1) Cooperative agreements. A TDU may enter into a co-
operative agreement with another TDU to:

(A) jointly procure, own, and operate long lead-time fa-

cilities;
(B) maintain inventories of long lead-time transmission
and distribution equipment; or

after the effective date of this rule must comply with the requirements
of subsection (¢) of this section.

(3) Any costs associated with a TEEEF that were deemed
reasonable and necessary in a proceeding under §25.243 of this title
prior to the effective date of this rule are not required to be reviewed
for reasonableness and necessity in the TDU's next comprehensive base
rate case.

$25.59. Long Lead-Time Facilities.

(a) Applicability. This section provides that a transmission
and distribution utility (TDU) may procure, own, operate, and recover
costs of long lead-time facilities. This section applies to a TDU, other
than a river authority, that operates distribution facilities in the Elec-
tric Reliability Council of Texas (ERCOT) region to serve distribution
customers.

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise.

(1) Long lead-time facilities--transmission and distribution
facilities that would aid in restoring power to the TDU's distribution
customers following a significant power outage and require at least
six months to obtain. These facilities may not include energy storage
equipment or facilities as described under Public Utility Regulatory Act
(PURA), Chapter 35, Subchapter E.

(2) Significant power outage--an event that:

(A) causes the independent organization certified under
PURA §39.151 for the ERCOT region to order a TDU to shed load;

(B) the Texas Division of Emergency Management, the
independent organization certified under PURA §39.151 for the ER-
COT region, or the executive director of the commission determines
should be classified as a significant power outage; or

(C) engage in transfers of such facilities or equipment
following a significant power outage.

(2) Procurement subscriptions. A TDU may subscribe with
a transmission and distribution equipment supply service to access and
utilize an inventory of transmission and distribution equipment for the
construction, modification, or operation of long lead-time facilities.

(d) Emergency operations annex. A TDU that procures, owns,
and operates long lead-time facilities under this section must include
these facilities in the TDU's emergency operations plan filed with the
commission, as required by §25.53 of this title (relating to Electric Ser-
vice Emergency Operations Plans), on an ongoing basis.

(e) Eligible costs.

(1) Costs to procure, own, maintain, and operate long lead-
time facilities. Reasonable and necessary costs of procuring, owning,
maintaining, and operating long lead-time facilities, including costs in-
curred under a cooperative agreement or procurement subscription, are
eligible for recovery under this section. These costs may be recovered
beginning on the date that a long lead-time facility is procured.

(2) Return. Reasonable and necessary costs under this sec-
tion include a return on investment using the rate of return on invest-
ment established in the commission's final order in the TDU's most
recent comprehensive ratemaking proceeding. The return may be ap-
plied beginning on the date that a long lead-time facility is placed into
service.

(f) Deferred recovery of certain eligible costs. A TDU may
defer to a future ratemaking proceeding the recovery of incremental
operations and maintenance expenses and the return, not otherwise re-
covered in a rate proceeding, associated with the procurement, owner-
ship, maintenance, and operation of long lead-time facilities.
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(g) Cost recovery. Eligible costs under this section may be
recovered as follows.

(1) Ratemaking proceedings. A TDU may request recov-
ery of eligible costs, including any deferred expenses, pertaining to
distribution invested capital and its associated costs through a proceed-
ing under §25.243 of this title (relating to Distribution Cost Recovery
Factor (DCRF)), or in another ratemaking proceeding appropriate to
recover distribution-invested capital and its associated costs. A TDU
may request recovery of eligible costs under this section, including
any deferred expenses, pertaining to transmission-invested capital and
its associated costs through a proceeding under §25.192(h) of this ti-
tle (relating to Interim Update of Transmission Rates) or in another
ratemaking proceeding appropriate to recover transmission-invested
capital and its associated costs.

(2) Notice. The notice for any ratemaking proceeding in
which eligible costs addressed in this section are sought must specifi-
cally identify those eligible costs.

(3) Affiliate contracts. For any contract between the TDU
and an affiliate, the TDU bears the burden of proof that the terms to the
TDU were reasonable, necessary, prudent, and did not exceed the prices
charged by the supplying affiliate to its other affiliates or divisions or
to unaffiliated persons within the same market area or having the same
market condition. In addition, all affiliate payments must comply with
the requirements of PURA §36.058.

(4) Temporary rates and reconciliation. If eligible costs are
not reviewed for prudence, reasonableness, and necessity, the rates to
recover those costs are temporary rates that must be reconciled in the
TDU's next comprehensive ratemaking proceeding. Any over-recov-
ery must be returned to customers with interest at the TDU's weighted
average cost of capital most recently approved for the TDU during the
time the over-recovery occurred and during the time the refund is in
effect.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402613

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER S. WHOLESALE MARKETS
16 TAC §25.508

The Public Utility Commission of Texas (commission) proposes
new 16 Texas Administrative Code (TAC) §25.508, relating to
Reliability Standard for the Electric Reliability Council of Texas
(ERCOT) Region.

The proposed rule will facilitate the implementation of Public Util-
ity Regulatory Act (PURA) §39.159(b)(1) as revised by Section
18 of Senate Bill (S.B.) 3 during the Texas 87th Regular Legisla-
tive Session. The proposed rule will create a reliability standard
for the ERCOT region, made up of three measures of loss of load
events: frequency, magnitude, and duration.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will create a new regulation, implementing
a new requirement from S.B. 3;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Werner Roth, Senior Market Economist, Market Analysis, has
determined that for the first five-year period the proposed rule
is in effect, there will be no fiscal implications for the state or
for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the sec-
tion.

Public Benefits

Mr. Roth has determined that for each year of the first five years
the proposed section is in effect, the public benefit anticipated as
a result of enforcing the section will be an increased ability to de-
termine if there is sufficient generation capacity to meet the pro-
jected electric demand of Texans in the ERCOT region. There
will be no probable economic cost to persons required to comply
with the rule under Texas Government Code §2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons
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Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7).

Public Hearing

The commission will conduct a public hearing on this rulemak-
ing if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by July 15, 2024. If a request for public hearing is received, com-
mission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by July 15, 2024. Comments should be organized in a man-
ner consistent with the organization of the proposed rules. The
commission invites specific comments regarding the costs asso-
ciated with, and benefits that will be gained by, implementation
of the proposed rule. The commission will consider the costs
and benefits in deciding whether to modify the proposed rules on
adoption. All comments should refer to Project Number 54584.

In addition to comments on the text of the proposed rule, the
commission invites interested persons to address the following
questions:

1. What are the advantages and disadvantages of enshrining an
exceedance tolerance for magnitude and duration in the com-
mission's rule?

2. Should the exceedance tolerance be evaluated more fre-
quently than the reliability standard? If so, what is the appro-
priate frequency?

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

Statutory Authority

The rule is proposed under Public Utility Regulatory Act (PURA)
§14.001, which grants the commission the general power to reg-
ulate and supervise the business of each public utility within its
jurisdiction and to do anything specifically designated or implied
by this title that is necessary and convenient to the exercise of
that power and jurisdiction; §14.002, which authorizes the com-
mission to adopt and enforce rules reasonably required in the ex-
ercise of its powers and jurisdiction; §39.159(b)(1), which directs
the commission to ensure that ERCOT establish requirements
to meet the reliability needs of the ERCOT region; §39.151(d),
which directs the commission to adopt and enforce rules relat-
ing to the reliability of the regional electrical network and allows
the commission to delegate these responsibilities to an indepen-
dent organization; §39.151(h), which allows the independent or-
ganization to adopt procedures and acquire resources needed to
carry outits listed functions, consistent with any rules or orders of
the commission; §39.151(i), which allows the commission to del-
egate authority to ERCOT to enforce operating standards within
the ERCOT region; and §39.151(j), which requires market par-
ticipants in the ERCOT region to observe reliability policies and
guidelines established by ERCOT.

Cross Reference to Statute: Public Utility Regulatory Act
§§14.001, 14.002, 39.159(b)(1), and 39.151(d), (h), (i), and ().

§25.508.  Reliability Standard for the Electric Reliability Council of
Texas (ERCOT) Region.

(a) Definitions. The following words and terms, when used in
this section, have the following meanings, unless the context indicates
otherwise.

(1) Exceedance tolerance--the maximum acceptable
percentage of simulations in which the modeled ERCOT system
experiences a loss of load event that exceeds the threshold for a given
metric of the reliability standard.

(2) Loss ofload event--an occurrence when the system load
is greater than the available resource capacity to serve that load, result-
ing in involuntary load shed.

(3) Transmission operator--as the term is defined in the ER-
COT protocols.

(4) Weatherization effectiveness--the assumed percentage
reduction in the amount of weather-related unplanned outages for ther-
mal generation resources included in the model, due to compliance with
the weatherization standards in §25.55 of this title (relating to Weather
Emergency Preparedness).

(b) Reliability standard for the ERCOT region. The bulk
power system for the ERCOT region meets the reliability standard
if an ERCOT model analysis finds that the system meets each of the
criteria provided in this subsection.

(1) Frequency. The expected loss of load events for the
ERCOT region must be less than 0.1 days per year on average, i.e., 0.1
loss of load expectation (LOLE).

(2) Duration. The maximum expected length of a loss of
load event for the ERCOT region, measured in hours, must be less than
12 hours, with a 1.00 percent exceedance tolerance.

(3) Magnitude. The expected highest instantaneous level
of load shed during a loss of load event for the ERCOT region,
measured in megawatts, must be less than the maximum number of
megawatts of load shed that can be safely rotated during a loss of load
event, as determined by ERCOT, in consultation with commission
staff and the transmission operators, with a 0.25 percent exceedance
tolerance.

(c) Reliability assessment.

(1) ERCOT's assessment. Beginning January 1, 2026, ER-
COT must initiate an assessment to determine whether the bulk power
system for the ERCOT region is meeting the reliability standard and
is likely to continue to meet the reliability standard for the three years
following the date of assessment. The assessment must be conducted
at least once every five years.

(A) Before conducting the assessment, ERCOT must
file a list of proposed modeling assumptions to be used in the relia-
bility assessment for commission review. The proposed assumptions
must include:

(i) the number of historic weather years that will be
included in the modeling;

(ii) the amount of new resources and retirements, in
megawatts, listed by resource type;

(iii) the weatherization effectiveness;

(iv) an update to the calculation for the cost of new
entry, including review of the current reference technology; and
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(v) _any other assumptions that would impact the
modeling results, along with an explanation of the possible impact of
the additional assumptions.

(B) ERCOT's assessment must include review and anal-
ysis of the resource fleet, loads, and other system characteristics for the
ERCOT region for the following points in time:

(i) the current year's system configuration;

(ii) the expected system configuration three years
from the date of the current year's system analysis; and

(iii) the system configuration three years from the
date of the current year's system analysis that would be required to
achieve the market equilibrium reserve margin.

(C) The assessment results must include, at a minimum,
the following metrics for each point in time:

(i) the LOLE;

(ii) _the probability of a loss of load event exceeding
the duration threshold established in subsection (b)(2) of this section;

(iii) the probability of a loss of load event exceeding
the magnitude threshold established in subsection (b)(3) of this section;

(iv) the expected unserved energy; and

(v) the normalized expected unserved energy.

(D) If the assessment shows that any reviewed systems
fall below the reliability standard described in subsection (b) of this
section, ERCOT must include in its assessment recommended changes
to components of the ERCOT market design intended to address that

deficiency.

(2) Commission's review of assessment. ERCOT must file
its assessment with the commission. The commission will review ER-
COT's assessment to determine whether any market design changes are

necessary.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402605

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 151. COMMISSIONER'S RULES
CONCERNING PASSING STANDARDS FOR
EDUCATOR CERTIFICATION EXAMINATIONS
19 TAC §151.1001

The Texas Education Agency (TEA) proposes an amendment
to §151.1001, concerning passing standards for educator certi-
fication examinations. The proposed amendment would spec-

ify the satisfactory scores for the examinations for English Lan-
guage Arts and Reading 7-12; Health Early Childhood (EC)-12;
Physical Education EC-12; edTPA: Elementary Literacy; edTPA:
Elementary Mathematics; Early Childhood Education; edTPA:
Elementary Education-Mathematics with Literacy Task 4; and
edTPA: Career and Technical Education and remove Pedagogy
and Professional Responsibilities for Trade and Industrial Edu-
cation 6-12.

BACKGROUND INFORMATION AND JUSTIFICATION: Texas
Education Code, §21.048(a), requires the commissioner of ed-
ucation to establish the satisfactory levels of performance re-
quired on educator certification examinations and requires a sat-
isfactory level of performance on each core subject covered by
an examination. The proposed passing standards were estab-
lished by subject-matter expert stakeholder committee groups.

Section 151.1001 specifies the passing standards for all ped-
agogical and content certification examinations as approved by
the commissioner. The proposed amendment to Figure: 19 TAC
§151.1001(b)(4) would introduce passing standards for the Eng-
lish Language Arts and Reading 7-12 examination.

The proposed amendment to Figure: 19 TAC §151.1001(b)(7)
would introduce passing standards for the Health EC-12 and
Physical Education EC-12 examinations.

The proposed amendment to Figure: 19 TAC §151.1001(b)(14)
would remove Pedagogy and Professional Responsibilities for
Trade and Industrial Education 6-12 TEXES as a valid exam and
introduce passing standards for the edTPA: Elementary Literacy;
edTPA: Elementary Mathematics; edTPA: Early Childhood Edu-
cation; edTPA: Elementary Education-Mathematics with Literacy
Task 4; and edTPA: Career and Technical Education.

The average passing standard is expressed as an average raw
cut score of all active forms of a test or the minimum proficiency
level. It is critical to note that the actual raw cut scores may vary
slightly from form to form to balance the overall difficulty of the
test yet maintain consistency in scoring.

FISCAL IMPACT: Emily Garcia, associate commissioner for ed-
ucator preparation, certification, and enforcement, has deter-
mined that for the first five-year period the proposal is in effect,
there are no additional costs to state or local government, in-
cluding school districts and open-enrollment charter schools, re-
quired to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
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would be in effect, it would expand an existing regulation by in-
cluding passing standards for new examinations.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Garcia has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be to provide clarity to educators and others
regarding the required passing standards for Texas certification
examinations. There is no anticipated economic cost to persons
who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins June 28, 2024, and ends July 29, 2024.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on June 28, 2024. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-
tion_Rules/.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code, §21.048(a), which requires the commis-
sioner of education to determine the level of performance con-
sidered to be satisfactory on educator certification examinations
and further authorizes the commissioner to require a satisfactory
level of performance on each core subject covered by an exam-
ination.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §21.048(a).

§151.1001. Passing Standards.

(a) Asrequired by the Texas Education Code, §21.048(a), the
commissioner of education shall determine the satisfactory level of per-
formance for each educator certification examination and require a sat-
isfactory level of performance on each core subject covered by an ex-
amination. The figures in this section identify the passing standards es-
tablished by the commissioner for educator certification examinations.

(b) The figures in this subsection identify the passing standards
established by the commissioner for classroom teacher examinations.

(1) The figure in this paragraph identifies the passing stan-
dards for early childhood through Grade 6 examinations.
Figure: 19 TAC §151.1001(b)(1) (No change.)

(2) The figure in this paragraph identifies the passing stan-
dards for Grades 4-8 examinations.

Figure: 19 TAC §151.1001(b)(2) (No change.)

(3) The figure in this paragraph identifies the passing stan-
dards for secondary mathematics and science examinations.
Figure: 19 TAC §151.1001(b)(3) (No change.)

(4) The figure in this paragraph identifies the passing stan-
dards for secondary English language arts and social studies examina-
tions.

Figure: 19 TAC §151.1001(b)(4)

[Figure: 19 TAC §151-100Kb)(4)]

(5) The figure in this paragraph identifies the passing stan-
dards for speech and journalism examinations.
Figure: 19 TAC §151.1001(b)(5) (No change.)

(6) The figure in this paragraph identifies the passing stan-
dards for fine arts examinations.
Figure: 19 TAC §151.1001(b)(6) (No change.)

(7) The figure in this paragraph identifies the passing stan-
dards for health and physical education examinations.
Figure: 19 TAC §151.1001(b)(7)
[Figure: 19 TAC $15110015)D)]

(8) The figure in this paragraph identifies the passing stan-
dards for computer science and technology applications examinations.
Figure: 19 TAC §151.1001(b)(8) (No change.)

(9) The figure in this paragraph identifies the passing stan-
dards for career and technical education examinations.
Figure: 19 TAC §151.1001(b)(9) (No change.)

(10) The figure in this paragraph identifies the passing stan-
dards for bilingual examinations.
Figure: 19 TAC §151.1001(b)(10) (No change.)

(11) The figure in this paragraph identifies the passing stan-
dards for languages other than English (LOTE) examinations.
Figure: 19 TAC §151.1001(b)(11) (No change.)

(12) The figure in this paragraph identifies the passing stan-
dards for special education examinations.
Figure: 19 TAC §151.1001(b)(12) (No change.)

(13) The figure in this paragraph identifies the passing stan-
dards for supplemental examinations.
Figure: 19 TAC §151.1001(b)(13) (No change.)

(14) The figure in this paragraph identifies the passing stan-
dards for pedagogy and professional responsibilities examinations.
Figure: 19 TAC §151.1001(b)(14)

[Figure: 19 TAC §1511001(b)(14)]

(15) The figure in this paragraph identifies the passing stan-
dards for content certification examinations.
Figure: 19 TAC §151.1001(b)(15) (No change.)

(c) The figure in this subsection identifies the passing stan-
dards established by the commissioner for student services examina-
tions.

Figure: 19 TAC §151.1001(c) (No change.)

(d) The figure in this subsection identifies the passing stan-
dards established by the commissioner for administrator examinations.
Figure: 19 TAC §151.1001(d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 17, 2024.
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Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 475-1497

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER T. FAIR PLAN

DIVISION 1. PLAN OF OPERATION

28 TAC §§5.9910, 5.9911, 5.9913 - 5.9917, 5.9930 - 5.9933

The Texas Department of Insurance (TDI) proposes amend-
ments to 28 TAC §§5.9910, 5.9911, 5.9913 - 5.9917, and new
§§5.9930 - 5.9933 concerning residual market coverage for
property owners' associations. The proposed new and amended
sections implement House Bill 998, 88th Legislature, 2023.

EXPLANATION. Amended §§5.9910, 5.9911, and 5.9913 -
5.9917 and new §§5.9930 - 5.9933 implement HB 998. HB 998
authorizes the Fair Access to Insurance Requirements Plan
(FAIR Plan) to provide property owners' association insurance
for condominium owners' and homeowners' associations.

Under HB 998, the commissioner must, by rule, set a designated
area for FAIR Plan property owners' association insurance for
condominium owners' and homeowners' associations. Accord-
ing to Insurance Code §2211.1515(a), in determining the des-
ignated area, the commissioner must "to the extent practicable,
ensure the designated area is not more than 10 miles beyond the
Texas Windstorm Insurance Association catastrophe area des-
ignated under §2210.005; and follow geographical features."

After determining the designated area, Insurance Code
§2211.051(b) authorizes the commissioner to set underserved
areas within that designated area, if the commissioner de-
termines that "property owners' association insurance is not
reasonably available in the voluntary market to a substantial
number of insurable risks."

The proposed amendments incorporate references to property
owners' association insurance in various sections of FAIR Plan's
plan of operation where residential property insurance is refer-
enced and remove the term "residential" before "property" where
those terms appear, to reflect the expanded property types au-
thorized under Insurance Code Chapter 2211.

In addition, the proposed amendments enhance clarity and con-
sistency with agency style guidelines by deleting "shall" or re-
placing "shall" with "will" or another context-appropriate word.
Amendments also replace "Association" with "FAIR Plan," "Com-
missioner" with "commissioner," and "pursuant to" with "under,"
where appropriate. The proposal makes changes to (1) update
statutory references to reflect Insurance Code recodification; (2)
add or amend Insurance Code section titles and citations for con-
sistency; and (3) correct and revise punctuation, capitalization,
and grammar to reflect current agency drafting style and plain

language preferences, as appropriate. These amendments are
not noted in the descriptions of amendments that follow unless it
is necessary or appropriate to provide additional context or ex-
planation.

The proposed new and amended sections are described in the
following paragraphs.

Section 5.9910. Purpose. The proposed amendments incorpo-
rate property owners' association insurance into the purpose of
FAIR Plan and change "qualified citizens of Texas" to "insurable
risks" to better align with statutory language and recognize that
FAIR Plan may insure entities as well as individuals.

Section 5.9911. Definitions. The proposed amendments add
and clarify definitions within the section to align with the broader
scope of Insurance Code Chapter 2211, introducing definitions
for "property owners' association," "property owners' association
insurance," "TDI," and "TWIA." The proposal adds "FAIR Plan" to
the current definition of "Association" and replaces "Association"
with "FAIR Plan" in the proposed rule text. With this change, both
"Association" and "FAIR Plan" have the same meaning in these
rules. Using "FAIR Plan" adds clarity because there are many
associations. "Association" will be replaced with "FAIR Plan" in
future amendments to other FAIR Plan rules.

An amendment adds property owners' association insurance to
the definition of "inspector” to clarify that an inspector may de-
termine the condition of properties for which property owners'
association insurance coverage under FAIR Plan is sought.

Amendments update the Insurance Code citations in the defini-
tion of "residential property insurance" and expand the definition
of "underserved area" to include both residential property insur-
ance and property owners' association insurance.

An amendment adds property owners' association insurance to
the definition of "underwriting rules" to clarify that the underwrit-
ing rules include those for property owners' association insur-
ance.

Section 5.9913. Authority of Agents and Commissions. The
proposed amendments add "property owners' association" as
a type of applicant. The proposal also increases readability of
§5.9913(b) by rephrasing it to state that agents may not hold
themselves out as agents of FAIR Plan.

Section 5.9914. Maximum Limits of Liability and Limitations. The
proposed amendments set the maximum liability limit for prop-
erty owners' association insurance at $3,000,000 for commercial
structures and authorize FAIR Plan to reinsure some or all risks
that are within or at the proposed limit.

In a request for information posted on TDI's website on January
8, 2024, TDI asked for input on maximum limits of liability for
property owners' association insurance. No comments were re-
ceived addressing those limits.

When drafting this proposal, TDI looked at residual market limits
for other states and considered the purpose and funding of FAIR
Plan when setting the limit. The proposed maximum liability limit
of $3,000,000 acknowledges that property owners' association
insurance presents different risks than FAIR Plan's residential
coverage.

Section 5.9915. Inspections. Proposed amendments make
changes throughout the section to add a reference to property
owners' association insurance and revise or remove use of
the word "residential" in addressing property insurance, for
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consistency with HB 998 and other proposed amendments and
new text.

Section 5.9916. Application Forms, Underwriting Rules, Rates,
Policy Forms, and Endorsements. The proposed amendments
(1) remove the term "residential" in "residential property" to de-
note that property under the section includes commercial prop-
erty in property owners' association, and (2) replace "associa-
tion policies" with "residential property insurance" in §5.9916(d)
to clarify that the prohibition against covering businesses or com-
mercial risks applies only to residential property insurance, not
property owners' association insurance.

Section 5.9917. Application, Binder, Policy Issuance, Renewal,
and Cancellation. The proposed amendments expand the scope
of the section by adding "or property owners' association insur-
ance" after each instance of "residential property insurance."
This addition reflects the expanded scope of Insurance Code
Chapter 2211 to include property owners' association insurance,
as authorized under HB 998.

The proposal also amends the grammar and punctuation of
§5.9917(a) by replacing "that" with "all of the following" and
changing the colon to a period; removing "and" at the end of
§5.9917(a)(1) and (2); and replacing the semicolons with a
period so each subsection is a full sentence.

An amendment updates an incorrectly titled citation to the "Prop-
erty Tax Code" by removing "Property," so the citation correctly
reads "§33.06 of the Tax Code." Amendments also add the title
of Tax Code §33.06 so it is consistent with other code citations
throughout the proposal.

Section 5.9930. Designated Area for Property Owners' Associa-
tion Policies. Proposed new §5.9930 designates the area where
FAIR Plan could write property owners' association insurance
under Insurance Code §2211.1515. As proposed, the commis-
sioner designates the region extending 10 miles inland from the
geographical features that form the border of the TWIA catastro-
phe area as the designated area.

Insurance Code §2211.1515 sets an inland boundary for the des-
ignated area --10 miles from the catastrophe area. Setting the
coastal side boundary as the catastrophe area boundary and
proposing a 10-mile strip as the designated area aligns with in-
formation from legislative hearings and comments received on
the informal draft.

Section 5.9931. Petition Requirements for Underserved Area
for Property Owners' Association Insurance. Proposed new
§5.9931 specifies the requirements for property owners' asso-
ciations to petition for an area to be classified as underserved
for property owners' association insurance. The proposed new
rule allows property owners' associations to petition the com-
missioner to decide that an area is underserved. The section
requires the petitioner to provide information that will help the
commissioner determine whether an area is underserved.

Section 5.9932. Petition Procedures for Underserved Area
for Property Owners' Association Insurance. Proposed new
§5.9932 outlines TDI's procedures for assessing petitions from
property owners' associations seeking classification of areas as
underserved for property owners' association insurance.

New subsection (a) states that TDI will review petitions for com-
pliance with §5.9931. TDI may also gather additional information
to determine if the proposed area qualifies as underserved.

New subsection (b) states that TDI may schedule a public
hearing and provide notice as required under Insurance Code
§2211.051.

New subsection (c) provides that the commissioner may deter-
mine that some, all, or none of the proposed area is underserved.

Section 5.9933. Setting Underserved Areas for Property Own-
ers' Association Insurance. Proposed new §5.9933 recognizes
the commissioner's statutory authority under Insurance Code
§2211.051(b) to issue an order, either in response to a petition
or on the commissioner's own initiative, determining that all or
part of the designated area is underserved.

TDI received comments from one commenter on a request for
information posted on TDI's website on January 8, 2024. TDI
considered those comments when drafting this proposal.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Marianne Baker, director of Property and Casualty Lines,
has determined that during each year of the first five years the
proposed new and amended sections are in effect, there will be
no measurable fiscal impact on state and local governments as a
result of enforcing or administering them other than that imposed
by the statute. Ms. Baker made this determination because the
proposed new and amended sections do not add to or decrease
state revenues or expenditures, and because local governments
are not involved in enforcing or complying with the proposed new
and amended sections.

Ms. Baker does not anticipate any measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed new and amended sections are in ef-
fect, Ms. Baker expects that administering the proposed new
and amended sections will have the public benefit of ensuring
that TDI's rules conform to Insurance Code Chapter 2211, as
amended by House Bill 998.

Ms. Baker expects that the new and amended sections will not
increase the cost of compliance with Insurance Code Chapter
2211 because they do not impose requirements beyond those
in the statute and those necessary to implement the statute.
There could be a cost for property owners' associations to submit
a petition. However, property owners' associations are not re-
quired to submit petitions. The rule provides a pathway for prop-
erty owners' associations to ask the commissioner to classify an
area as underserved. Insurance Code §2211.1515, as added by
HB 998, authorizes a property owners' association in an under-
served area of the area designated by the commissioner to apply
to the FAIR Plan for property owners' association insurance. As
a result, the cost associated with the new and amended sec-
tions does not result from the enforcement or administration of
the proposal.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed new
and amended sections will not have an adverse economic ef-
fect on small or micro businesses, or on rural communities. As a
result, and in accordance with Government Code §2006.002(c),
TDI is not required to prepare a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a possible cost on regulated persons. Therefore, no
additional rule amendments are required under Government
Code §2001.0045. In addition, the proposal is necessary to
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implement legislation. The proposed rule implements Insurance
Code Chapter 2211, as amended by HB 998.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed new and amended sections are in effect, the proposed
rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will create a new regulation;
- will expand, limit, or repeal an existing regulation;

- will increase the number of individuals subject to the rule's ap-
plicability; and

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on July 29, 2024. Send your com-
ments to ChiefClerk@tdi.texas.gov or to the Office of the Chief
Clerk, MC: GC-CCO, Texas Department of Insurance, P.O. Box
12030, Austin, Texas 78711-2030.

The commissioner of insurance will also consider written and oral
comments on the proposal in a public hearing under Docket No.
2864 at 2:00 p.m., central time, on July 16, 2024, in Room 2.035
of the Barbara Jordan State Office Building, 1601 Congress Av-
enue, Austin, Texas 78701.

STATUTORY AUTHORITY. TDI proposes amendments to
§8§85.9910, 5.9911, 5.9913 - 5.9917, and new §§5.9930 - 5.9933
under Insurance Code §§2211.051, 2211.053(b), 2211.1515(a),
and 36.001.

Insurance Code §2211.051 authorizes the commissioner to in-
clude in FAIR Plan the delivery of property owners' association
insurance in underserved areas as provided in Insurance Code
§2211.1515 if the commissioner determines, after notice and a
hearing, that property owners' association insurance is not rea-
sonably available in the voluntary market to a substantial number
of insurable risks.

Insurance Code §2211.053(b) requires amendments to FAIR
Plan's plan of operation to be adopted by the commissioner by
rule.

Insurance Code §2211.1515(a) provides that the commissioner
must, when determining the area to be designated by rule, en-
sure the area is not more than 10 miles beyond the Texas Wind-
storm Insurance Association catastrophe area designated under
§2210.005; and follow geographical features when making this
decision.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. Sections 5.9910, 5.9911,
5.9913-5.9917, and 5.9930 - 5.9933 implement Insurance Code
§§2211.051, 2211.054, 2211.055, and 2211.1515 and HB 998.

$§5.9910. Purpose.

The Texas FAIR Plan Association was established by Insurance Code
Chapter 2211, concerning FAIR Plan, [Article 21-49A] for the purpose
of delivering residential property insurance, and later, property owners'
association insurance, to insurable risks [qualified eitizens of Texas] in
areas determined by the commissioner [Commissioner of Insurance]
to be underserved areas. The purpose of this plan of operation is to set
forth and establish the structure, function, procedures, and powers of
the Texas FAIR Plan Association.

§5.9911.

Definitions.

The following words and terms, when used in this subchapter, [shal]
have the following meanings [; unless the context elearly indicates oth-
erwise].

(1) Agent--Any person licensed by the commissioner
[Commissioner] as a general lines property and casualty agent under
[pursuant to] Insurance Code §4051.051, concerning License Re-
quired. [Artiele 2114- see: 2:]

(2) Applicant--Any person applying for insurance from
FAIR Plan, [the Asseeiation] including any person designated by the
applicant to be the applicant's representative at an inspection.

(3) Association or FAIR Plan--The Fair Access to Insur-
ance Requirements (FAIR) Plan Association created under Insurance
Code Chapter 2211, concerning FAIR Plan. [Asticle 21-49A]

(4) Commissioner--The Texas commissioner of insurance
[Cemmissioner of Insuranee of the State of Texas].

(5) Governing Committee--The Governing Committee of
FAIR Plan [the Assoeiation] authorized under [pursuant to] Insurance
Code §2211.052, concerning Administration of FAIR Plan; Composi-
tion of Governing Committee. [Atticle 2149A; see. 3]

(6) Inspector--The individual(s) or organization(s) desig-
nated by FAIR Plan [the Asseciation] to make inspections to determine
the condition of the properties for which residential property insurance
and property owners' association insurance is sought and to perform
such other duties as may be authorized by FAIR Plan [the Asseciation]
or the commissioner [Commissioner].

(7) Insurable risk--Property that meets the underwriting
rules of FAIR Plan [the Asseciation] for determining the insurability
of the risk.

(8) Member insurer or member--An insurer licensed to
write property and casualty insurance in Texas and writing residential
property insurance in Texas, including reciprocal exchanges and
Lloyds plan insurers.

(9) Property owners' association--Homeowners' or condo-
minium owners' association.

(10) Property owners' association insurance--Has the
meaning assigned by Insurance Code §2211.011(6-a), concerning
Definitions.

(11) [€9] Residential property insurance--Coverage as de-
fined in Insurance Code §2211.001 [Artiele 2149A §2(3)], concerning
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Definitions, with the exception of farm and ranch owners and farm and
ranch insurance as set forth in Insurance Code §2301.003, concerning
Applicability of Subchapter. [Attiele 513-2 see: 1]

(12) [(19)] Residential property insurance premiums--Net
direct written premiums for residential property insurance for a calen-
dar year as determined by the Texas residential property statistical plan.

(13) TDI--The Texas Department of Insurance.
(14) [ED] Underserved area--

(A) For residential property insurance, the [The]
areas [of the State of Texas se] designated by the commissioner
[Commissioner] in §5.3701 of this chapter (relating to Designation of
Underserved Areas for Residential Property Insurance for Purposes of
the Insurance Code Article 21.49A).

(B) For property owners' association insurance, the ar-
eas determined by the commissioner under §5.9933 of this chapter (re-
lating to Determining Underserved Areas for Property Owners' Asso-

ciation Insurance).
(15) TWIA--The Texas Windstorm Insurance Association
established under Insurance Code Chapter 2210.

(16) [(2)] Underwriting rules--The underwriting rules for
residential property insurance and property owners' association insur-
ance as developed by FAIR Plan that [the Association and which] have
been filed with and approved by the commissioner [Commisstoner].

$5.9913.  Authority of Agents and Commissions.

(a) Upon request, an agent[;] may assist any property owners'
association or owner of residential property in the completion and sub-
mission of an application for insurance on forms prescribed by FAIR
Plan [the Asseciation].

(b) Agents may not hold themselves out as agents of FAIR
Plan. [Ne agent; even if licensed to represent one or more member
insurers of the Association with respeet to policies not underwritten by
the Asseeiation; shall hold himself out as an agent of the Asseciation:|

(c) A commission must [shall] be paid on the basis of [pursuant
te] a commission schedule set by the Governing Committee and ap-
proved by the commissioner [Commissioner]. The commission must
[shall] be based on paid gross written premiums and subject to adjust-
ment based on policy changes and cancellations. The agent must [shall]
remit the gross premium collected on a FAIR Plan [an Asseeiation] pol-
icy to FAIR Plan [%he Association], and FAIR Plan [the Association]
will pay the commission.

(d) FAIR Plan must [The Association shall] establish mini-
mum requirements and performance standards for agents who submit
applications to FAIR Plan [the Asseeiation] or renew business in FAIR
Plan [the Asseciation]. ciatiort]. These requirements and standards must [shalt]
be designed to ensure the efficient transmission of applications, forms,
notices, and money from the agent to FAIR Plan [the Asseeiation] and
vice [visa] versa; and [;] ensure the efficient operation of FAIR Plan
[the Association], and the efficient and convenient servicing of appli-
cants and policyholders. FAIR Plan [The Asseetation] may require that
agents demonstrate and certify compliance with these requirements and
standards. FAIR Plan has [The Asseciation shall have] the power to bar
an agent from submitting new applications to or renewing business in
FAIR Plan [the Association] if the agent refuses to demonstrate and
certify compliance with these requirements and standards or the agent
violates any of these requirements or standards. Such minimum re-
quirements and performance standards are [shall be] binding upon any
agent as a condition of the [sueh] agent's request for an inspection, sub-
mission of an application, receipt of commissions from FAIR Plan [the

Asseeciation], or other act in connection with FAIR Plan [the Associa-
tien]. FAIR Plan [The Asseeiation] may contract with agents who meet
FAIR Plan's [the Asseciation's] standards and may limit applications to
FAIR Plan [the Asseeiation] to those agents. FAIR Plan is [The Asse-
ciation shall] not [be] required to appoint agents.

(e) FAIR Plan [Fhe Association] may limit communications
with agents to website communications only.

(f) An applicant may [enly] apply to FAIR Plan only [the As-
seetation] through an agent.

$5.9914.  Maximum Limits of Liability and Limitations.

(a) The maximum limits of liability for residential property in-
surance per location through FAIR Plan are [the Association shall be]
$1,000,000 dwelling and [-] $500,000 contents. FAIR Plan [The Asse-
eiation] is authorized to reinsure some or all risks that are within or at
these maximum limits.

(b) The maximum limit of liability for property owners' as-
sociation insurance per location through FAIR Plan is $3,000,000 per
structure, including business personal property. FAIR Plan is autho-
rized to reinsure some or all risks that are within or at the maximum
limit.

(c) FAIR Plan [(b) The Asseciation] may not provide wind-
storm and hail insurance coverage for a risk eligible for that coverage
under Insurance Code Chapter 2210, concerning Texas Windstorm In-
surance Association. [Atticle 21.49:]

(d) FAIR Plan [(e) The Asseciation] may issue a policy that
includes coverage for an amount in excess of a liability limit set forth
in subsection (a) of this section, if FAIR Plan [the Asseciation] first ob-
tains, from a reinsurer approved by the commissioner [Commissioner],
reinsurance for the full amount of policy exposure above the limits for
any given type of risk.

(e) [€d)] The premium charged by FAIR Plan [the Asseciation]
for the excess coverage must [shall] be equal to the amount of the rein-
surance premium charged to FAIR Plan [the Asseeiation] by the rein-
surer, plus any payment to FAIR Plan [the Asseciation] that is approved
by the commissioner [Commissioner].

$5.9915. Inspections.

(a) The underwriting rules must [shall] determine the inspec-
tion criteria for risks to be written by FAIR Plan [the Asseciation].
FAIR Plan [The Association] may issue a policy of residential property
insurance or property owners' association insurance on certain types of
risks without an inspection in accordance with the underwriting rules.

(b) Aninspection must [shall] be made only of property requir-
ing an inspection to determine eligibility for FAIR Plan [Asseciation]
coverage in accordance with the underwriting rules. The inspection
must [shall] be free of charge to the applicant. An inspection request
may be made by the owner, their [histher| representative, or an agent.

(c) All inspection reports must [shall] be in writing and must
[shal] contain the information necessary to determine eligibility for
coverage under FAIR Plan's [pursuant to the Assoeiation's] underwrit-
ing rules. After the inspection report has been completed, a copy of the
completed inspection report and any photograph indicating the perti-
nent features of the building construction, maintenance, and occupancy
must [shall] be sent within 10 [ter] days to FAIR Plan [the Asseciation].

(d) The inspection report must [shalt] contain information de-
scribing:

(1) occupancy;[;]

(2) information necessary for underwriting and rating;|[;]
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(3) construction; and
(4) physical deficiencies.

(e) Ifaninterior inspection is necessary to determine eligibility
of property described in an application submitted to FAIR Plan [the As-
seetation], the inspector must [shall] contact the applicant and arrange
for the applicant to be present during the inspection. The inspector may
[shall] not recommend correction of physical deficiencies or advise the
applicant on whether FAIR Plan [the Asseciation] will provide cover-
age.

(f) FAIR Plan must [The Association shall], as soon as prac-
tical but not to exceed 30 [thirty] days after receipt of the inspection
report, advise the applicant and agent of the following.[:]

(1) If the inspector finds that the [residential] property
meets the underwriting rules, FAIR Plan must [the Asseetation shall]
notify the applicant in writing and issue a policy or binder.

(2) FAIR Plan must [The Asseeiation shall] indicate to the
applicant any condition charges that have been applied by FAIR Plan
[the Asseciation] in accordance with §5.9917(h) of this subchapter (re-
lating to Application, Binder, Policy Issuance, Renewal, and Cancella-
tion:).

(3) Ifthe [residential] property is not insurable based on the
underwriting rules, FAIR Plan must [the Asseeciation shall] notify the
applicant in writing why the [residential] property is not insurable.

(g) If, at any time, the applicant makes improvements in the
[residential] property or its condition that the applicant believes are suf-
ficient to make the [residential] property insurable, an inspector must
[shall] reinspect the [residential] property upon request. The applicant
is [for residential property insurance shall be] eligible for one rein-
spection any time within 60 days after the initial inspection. If, upon
reinspection, the [residential] property meets FAIR Plan's [the Asso-
etatien's] underwriting rules, FAIR Plan must [the Asseeiation shall]
notify the applicant in writing and issue a policy or binder.

(h) Ifaninspection report shows that a property has unrepaired
damages or is in violation of any building, housing, air pollution, sani-
tation, health, fire, or safety code, ordinance, or rule, or if an applicant
otherwise has received written notice of any violation of a code, or-
dinance, or rule, the applicant must [shall] submit to FAIR Plan [the
Asseciation] a detailed plan that indicates the manner and estimated
period of time in which the violation will be corrected or the damage
repaired. FAIR Plan may [Fhe Association shall] not provide cover-
age unless the necessary corrections are completed to the satisfaction
of FAIR Plan. [the Association]

(i) FAIR Plan [The Asseciation] may, for cause upon informa-
tion or well-founded belief, without notice to the insured at any time
during the policy term, inspect an insured property to determine [for
the purpose of determining| whether the property meets the underwrit-
ing rules. FAIR Plan [The Asseeiation] need not afford an insured the
opportunity to be present during a reinspection nor furnish the insured
with a copy of a reinspection report, unless requested. Reinspections
may also occur:

(1) upon change in type of occupancys;[;] or
(2) on [upen] a reasonable periodic schedule.

(j) FAIR Plan [The Asseetation] may cancel or refuse to renew
a policy on [upen] the basis of the reinspection report, according to the
[in aceordanee with] policy terms and this plan of operation.

$5.9916. Application Forms, Underwriting Rules, Rates, Policy
Forms, and Endorsements.

(a) FAIR Plan must [The Asseciation shall] adopt application
forms. The forms must [shall] be designed to obtain all of the informa-
tion necessary for underwriting and rating the risk. The [Sueh] forms
may also elicit additional information that FAIR Plan [the Asseeiation]
may use to revise its rates, underwriting rules, policy forms, and en-
dorsements. An application is considered complete when every ques-
tion on the application form is answered fully, [and] is signed by a
proposed named insured, and is submitted by the agent. FAIR Plan
[The Association] may independently verify the information in an ap-
plication or request additional information from the applicant or other
sources.

(b) FAIR Plan must [The Asseciation shall] file with the
commissioner [Cemmissioner| for approval the underwriting rules for
FAIR Plan [Asseciation] policies before [prior to] use. The [Sueh]
underwriting rules must [shall] determine whether a [residential] prop-
erty is an insurable risk eligible for FAIR Plan [Asseciation] coverage,
and if eligible, what coverages, policy forms, and endorsements can
be offered for that risk. The underwriting rules are [shall be] subject
to the underwriting standards set forth in §§5.9914, 5.9915, and
5.9917 of this subchapter (relating to Maximum Limits of Liability
and Limitations;[;] Inspections;[;] and Application, Binder, Policy
Issuance, Renewal, and Cancellation) and any other requirements set
forth in the underwriting rules. The [Sueh] rules must [shall] include
under what circumstances FAIR Plan [the Asseeiation] may grant an
agent permission to bind coverage.

(¢) FAIR Plan must [Fhe Association shall] file with the
commissioner [Commissioner] for approval the proposed rates and
supplemental rate information, including a manual of rating rules, to
be used in connection with the issuance of FAIR Plan [Asseciation]
policies or endorsements. No policies or endorsements may [shall]
be issued unless the commissioner [Commissioner| has approved the
rates to be applied to the policy or endorsement.[:]

(1) FAIR Plan [The Assoeiation] rates must be set in an
amount sufficient to carry all claims to maturity and to meet all ex-
penses incurred in the writing and servicing of the business.

(2) The rate filing must also [shall additienally| provide

for:

(A) premium installment payment plans, including a
servicing fee for those policyholders electing to use such a plan; and

(B) deductible options, such as different dollar amounts
or [5] different percentages of property coverage limits[;] that may vary
by coverage or peril insured against.

(d) FAIR Plan must [Fhe Association shall] file with the
commissioner [Commissioner] for approval policy forms and en-
dorsements before [prior to] use. The policy forms and endorsements
that FAIR Plan [the Asseciation] will offer to applicants are [will be]
governed by its underwriting rules. FAIR Plan [The Association] may
offer its policy forms on either an actual cash value or a replacement
cost value basis, based on its underwriting rules. Residential property
insurance [Asseeiation] policies may [shall] not cover businesses or
commercial risks, even if they are operated in or from a residence.
FAIR Plan [Asseciation] policies may [shall] not cover motor vehicles.

$35.9917.  Application, Binder, Policy Issuance, Renewal, and Can-
cellation.

(a) An agent must [shall] maintain and submit, at the request
of FAIR Plan [the Asseeiation], written documentation that indicates
all of the following. [that:]

(1) Atleast two insurance companies, not in the same hold-
ing company as defined in Insurance Code Chapter 823, concerning In-
surance Holding Company Systems [A+ticle 21-49-1], licensed to write
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and actually writing residential property insurance or property owners'
association insurance, as applicable, in Texas have declined to provide
residential property insurance or property owners' association insur-
ance (the names of the two insurance companies must [shall] be iden-
tified), and the applicant has not received a valid offer of comparable
residential property insurance or property owners' association insur-
ance from an insurance company licensed in Texas, not including any
surplus lines insurers.[; and]

(2) There are no outstanding taxes, assessments, penalties,
or charges with respect to the property to be insured, except those cov-
ered under a properly filed deferral affidavit in compliance with §33.06
of the [Property] Tax Code, concerning Deferred Collection of Taxes
on Residence Homestead of Elderly or Disabled Person or Disabled
Veteran.[; and]

(3) The applicant has not received written notice from an
authorized public entity stating that the property is in violation of any
building, housing, air pollution, sanitation, health, fire, or safety code,
ordinance, or rule.

(b) FAIR Plan [The Association] may specify what documen-
tation would fulfill the requirements of subsection (a)(1) - (3) of this
section.

(c) FAIR Plan [The Asseetatiert] is under no obligation to is-
sue residential property insurance or property owners' association in-
surance unless the property constitutes [weuld eonstitate] an insurable
risk in accordance with FAIR Plan's [the Asseeiation's] underwriting
rules. FAIR Plan [The Asseeiation], in determining whether the prop-
erty is insurable, may not consider [shall give no consideration to] the
condition of surrounding property or properties, where such condition
is not within the control of the applicant.

(d) FAIR Plan must [The Asseetation shall] deliver a policy or
binder to the agent upon acceptance of the risk. FAIR Plan must [The
Assectation shall] pay the authorized commission to the agent.

(e) The effective date of coverage may [shall] be no earlier
than the date and time that FAIR Plan [the Asseeiation] both accepts
and binds the risk. The policy must [shall] be issued in the name of
FAIR Plan [the Asseeciation], as insurer.

(f) FAIR Plan [The Asseciatiorn] may suspend acceptance [the
taking] of applications in the state when issuance of binders and/or poli-
cies has been suspended by TWIA [the Fexas Windstorm Insuranee As-
sociation]. FAIR Plan [The Asseeiation] may also suspend acceptance
[the taking] of applications when and in the part of the state it finds
that an ongoing event threatens to create an imminent danger of cata-
strophic losses.

(g) The policy must [shall] be issued for a term of one year.

(h) If the property is found to be an insurable risk but the in-
spection reveals that there are one or more physical deficiencies, sur-
charges will be imposed according to [in eonformity with] the rates and
underwriting rules. If the physical deficiencies are corrected and veri-
fied, the surcharges must [shall] be revised.

(i) Inaccordance with the underwriting rules of FAIR Plan [the
Asseciation] except for subsection (k) of this section, at least 30 days
before [prierto] the expiration of a [an] FAIR Plan [Asseetation] policy,
FAIR Plan must [the Asseciation shall] do one of the following:

(1) send an offer to the policyholder with a copy to the
agent to renew the FAIR Plan [Asseciation] policy for a term of one
year at the FAIR Plan [Asseciation] rates that will be in force on the
effective date of the renewal,

(2) send an offer to the policyholder with a copy to the
agent to renew the FAIR Plan [Asseeiation] policy conditioned on
[apen] a change in coverage, limits, and/or terms or conditions; or

(3) send a notice to the policyholder with a copy to the
agent of nonrenewal of FAIR Plan [the Asseciation] policy.

() If a payment for an estimated premium, annual premium,
or any installment payment is refused or dishonored by the bank upon
which it is drawn for any reason, coverage under FAIR Plan [the Asse-
eiatiert] policy must [shall] be cancelled for nonpayment of premium,
and FAIR Plan [the Asseeiation] must [shall] send a notice of cancel-
lation.

(k) Every two years starting with the second renewal, the
policyholder must [shall] reapply for residential property insurance or
property owners' association insurance, as applicable, in the voluntary
market. If a diligent effort has been made and the policyholder is
unable to obtain residential property insurance or property owners'
association insurance, as evidenced by two current declinations from
insurers licensed to write property insurance and actually writing resi-
dential property insurance or property owners' association insurance,
as applicable, in Texas [the state], the policyholder will be eligible for
renewal of FAIR Plan [Asseciation] coverage. If a FAIR Plan [an As-
soeiation] policyholder receives a valid offer of comparable residential
property insurance or property owners' association insurance from
an insurance company licensed by [the State of] Texas, other than a
surplus lines carrier, then the policyholder is no longer eligible for
coverage and FAIR Plan [the Asseeiation] may nonrenew the policy.

(1) FAIR Plan may [The Asseciation shall] not issue a policy to
an applicant if the applicant or any proposed named insured is indebted
to FAIR Plan [the Asseeciation] on a prior FAIR Plan [Asseciation]
policy. If the new FAIR Plan [Asseciation] policy has already been
bound or issued, then FAIR Plan must [the Association shall] cancel
that binder or policy and deduct from any return premium the amount
that FAIR Plan [the Asseciation] is owed from the prior FAIR Plan
[Asseciatior] policy.

(m) Binders must [shall] be issued for a definite period, not to
exceed 90 [ninety] days.
(n) Policies issued are not subject to flat cancellation and are

subject to a minimum earned premium as stated in the underwriting
rules.

(o) If an insurance policy will not be issued, the full earned
premium must be charged.

(p) A binder terminates [shall terminate] upon the acceptance
of a risk by FAIR Plan [the Asseciation] and the payment of any pre-
mium due; or upon the cancellation of a risk and notice of reasons for
the cancellation given to the applicant and agent.

(q9) FAIR Plan may [Fhe Asseciation shall] not cancel a policy
or binder issued by it, except:

(1) for a condition that [whiek] would have been grounds
for nonacceptance of the risk had such condition been known to FAIR
Plan [the Asseetatior] at the time of acceptance;

(2) for property that does not meet the underwriting rules;

(3) for nonpayment of premium, including nonpayment of
premium on a prior FAIR Plan [Asseeiatier] policy;

(4) for fraud;
(5) for material misrepresentation;

(6) for evidence of incendiarism by the insured or another
acting on the insured's behalf; or
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(7) at the written request of the [an] insured.

(r) FAIR Plan must [The Asseciation shall] send notice of can-
cellation, stating the reasons for cancellation to an insured and agent.
The cancellation takes [shall take] effect according to [in accordanee
with] the policy provisions.

(s) Any cancellation notice to an insured, except for the can-
cellation set forth in subsection (q)(7) of this section, must [shall] be
accompanied by a statement that the insured has a right to appeal as
provided in §5.9919 of this subchapter (relating to Right to Appeal).

(t) If a property meets all underwriting requirements, FAIR
Plan must [the Association shall] calculate the actual annual premlum
FAIR Plan must [The Association shall] remit a return premium to the
applicant if the provisional binder premium exceeds the actual annual
premium. FAIR Plan must [The Asseciation shall] bill the applicant
for additional premium if the actual annual premium exceeds the pro-
visional binder premium.

(u) FAIR Plan must [The Association shall] cancel a binder on
a pro rata basis. If an applicant requests cancellation of a binder, FAIR
Plan must [the Association shall] cancel the binder on a pro rata basis.

§5.9930. Designated Area for Property Owners' Association Poli-

(B) detailed information about the risks, coverages, and
coverage amounts the insurers are unwilling to offer;

(7) state the names and addresses of all property owners'
associations that are located within a 1-mile radius of the petitioner's
property owners' association and that are within the designated area;
and

(8) include, if known:

(A) the names of insurers that have or are actively writ-
ing property coverage in the proposed underserved area;

(B) the total number of property owners' associations
within the proposed underserved area;

(C) the physical addresses of any property owners' as-
sociations in the proposed underserved area; and

(D) the number of property owners' associations within
the proposed underserved area that have been unable to get coverage.

(d) TDImay request additional information from the petitioner
to help complete the review under §5.9932 of this title (relating to Pe-
tition Procedures for Underserved Area for Property Owners' Associa-
tion Insurance).

cies.

For purposes of Insurance Code §2211.1515, concerning Mandatory
Property Owners' Association Policies in Certain Areas, the commis-
sioner sets the designated area as the region extending 10 miles inland
from the border of the TWIA catastrophe area, which consists of the
geographical features of:

(1) the county lines of the 14 first tier coastal counties as
designated in Commissioner Order No. 16878;

(2) Highway 146 where it intersects the cities of Seabrook
and La Porte, as designated in Commissioner Order No. 95-1200;

(3) the municipal boundary of the City of Morgan's Point
as designated in Commissioner Order No. 96-0380; and

(4) Highway 146 where it intersects the cities of Shoreacres
and Pasadena as designated in Commissioner Order No. 96-1468.

§5.9931.  Petition Requirements for Underserved Area for Property
Owners' Association Insurance.

(a) A property owners' association may submit a petition to
classify an area as an underserved area.

(b) Underserved areas must be located within the area desig-
nated in §5.9930 of this title (relating to Designated Area for Property
Owners' Association Policies).

(c) The petition must:
(1) be submitted in writing to the Office of the Chief Clerk;

(2) provide contact information for the petitioner;

(3) clearly specify the area proposed as underserved, in a
written description, a map, or other method;

(4) explain why the petitioner thinks the area is under-

served;

(5) state the names of the petitioner's current and former
insurers;

(6) provide:

(A) the names of insurers that have declined to provide
coverage in the proposed underserved area; and

§5.9932.  Petition Procedures for Underserved Area for Property
Owners' Association Insurance.

(a) TDI will review petitions for compliance with the speci-
fied requirements in §5.9931 of this title (relating to Petition Require-
ments for Underserved Area for Property Owners' Association Insur-
ance). If compliant, TDI may gather additional information to deter-
mine whether to set the proposed area as underserved.

(b) TDI may schedule a public hearing and provide notice un-
der Insurance Code §2211.051(b), concerning Establishment of FAIR
Plan, to receive public input on the petition.

(¢) The commissioner may determine that some, all, or none
of the proposed area is underserved.

$3.9933.  Determining Underserved Areas for Property Owners' As-
sociation Insurance.

(a) Atany time after notice and hearing under Insurance Code
§2211.051(b), concerning Establishment of FAIR Plan, whether in re-
sponse to a petition or on the commissioner's own initiative, the com-
missioner may issue an order determining that all or part of the desig-
nated area is underserved.

(b) The order may include a deadline by which FAIR Plan
must begin offering property owners' association policies within the
underserved area.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 10, 2024.

TRD-202402556

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 676-6555
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TITLE 30. ENVIRONMENTAL QUALITY
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PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to 30 Texas Ad-
ministrative Code (TAC) §§114.1, 114.2, 114.7, 114.50, 114.51,
114.53, 114.60, 114.64, 114.66, 114.72, 114.80 - 114.82, 114.84,
and 114.87.

If adopted, amended §§114.1, 114.2, 114.7, 114.50, 114.51,
114.53, 114.80 - 114.82, 114.84, and 114.87 will be submitted to
the U.S. Environmental Protection Agency (EPA) as a revision
to the State Implementation Plan (SIP).

Background and Summary of the Factual Basis for the Proposed
Rules

Eighteen counties in Texas are subject to 30 TAC Chapter 114
inspection and maintenance (I/M) rules and the I/M SIP: Collin,
Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and
Tarrant Counties in the Dallas-Fort Worth (DFW) area; Brazoria,
Fort Bend, Galveston, Harris, and Montgomery Counties in the
Houston-Galveston-Brazoria (HGB) area; Travis and Williamson
Counties in the Austin-Round Rock (ARR) area; and El Paso
County. The commission adopted revisions to Chapter 114 and
the I/M SIP on November 29, 2023, to implement an I/M program
in Bexar County by no later than November 1, 2026 (Project Nos.
2022-026-114-Al and 2022-027-SIP-NR).

The I/M rules require the commission to implement the I/M pro-
gram in conjunction with the Texas Department of Public Safety
(DPS) and require vehicles registered in I/M counties to pass an
emissions inspection at the time of their annual safety inspec-
tion.

The 88th Texas Legislature, 2023, Regular Session, passed two
bills that impact the Texas I/M program and require rulemaking
and a revision to the I/M SIP. House Bill (HB) 3297 eliminates
the mandatory annual vehicle safety inspection program for non-
commercial vehicles, effective January 1, 2025. A rulemaking
and SIP revision are required to remove references and require-
ments related to the state's safety inspection program and to re-
vise several provisions in the SIP that are outlined in the bill.
Senate Bill (SB) 2102 extends the initial registration and inspec-
tion period for rental vehicles from two years to three years. A
rulemaking and SIP revision are required to allow one additional
year of exemption from emissions inspections for rental vehicles.

At the November 29, 2023, Commissioners' Agenda meeting, a
rulemaking and a SIP revision to implement I/M in Bexar County
were adopted (Project Nos. 2022-026-114-Al and 2022-027-
SIP-NR). The commission set an emissions inspection fee of
$18.50 for the Bexar County I/M program. The commission refer-
enced results from the June 30, 2020, Bexar County I/M Program
Study Final Report (ERG No. 0433.00.005) that indicated an ap-
propriate statewide fee range could be $18 to $22. The DFW and
HGB program areas already have a fee of $18.50 set for emis-
sions inspections, while the ARR area and El Paso County have
a fee of $11.50. As required biennially by state statute in Texas
Health and Safety Code (THSC) §382.202(f)(1), the March 29,
2024, Vehicle Emissions Inspection Program Test Fee Analy-
sis for AirCheckTexas Program (ERG No. 0488.00.001) study
(2024 I/M Fee Analysis) was completed to assess the adequacy
of the I/M fee. The 2024 I/M Fee Analysis recommends a higher

maximum fee than is currently allowed by rule, so the proposed
rulemaking would raise the maximum fee allowed in the ARR
area and El Paso County to be consistent with the maximum fee
allowed in the other I/M counties. In addition to the proposed
increase to $18.50 for the ARR area and El Paso County, the
commission is also taking comment on setting a maximum fee
in each program area up to $28.50, as informed by the 2024 I/M
Fee Analysis.

The rulemaking will provide for an overall clean-up of the rule
language to remove outdated program-related definitions, ref-
erences, and requirements. The clean-up process will include
revisions to the rule and SIP to repeal a provision of the I/M rule
related to vehicles operated by any federal government agency
employee under the jurisdiction of a federal government agency
that has not been approved as part of the Texas SIP by EPA.

Demonstrating Noninterference under Federal Clean Air Act
(FCAA), §110(1)

Under FCAA, §110(l), EPA cannot approve a SIP revision if it
would interfere with attainment of the National Ambient Air Qual-
ity Standard (NAAQS), reasonable further progress toward at-
tainment, or any other applicable requirement of the FCAA. The
commission provides the following information to demonstrate
why the proposed changes to the I/M program rules in Chapter
114 will not negatively impact the status of the state's progress
towards attainment, interfere with control measures, or prevent
reasonable further progress toward attainment of the ozone or
carbon monoxide (CO) NAAQS.

The proposed amendments would revise 30 TAC Chapter 114,
Subchapters A and C to implement HB 3297, raise the maximum
fee that inspection stations may charge for the emissions inspec-
tion, and provide for an overall clean-up of the rule language
to remove outdated program-related definitions, references, and
requirements. The requirement related to vehicles operated by
any federal government agency employee under the jurisdiction
of a federal government agency, which would be repealed from
the I/M rule, has not been approved by EPA as part of the Texas
SIP. These amendments do not affect EPA-approved I/M pro-
gram requirements; therefore, the proposed rulemaking would
not negatively impact the state's progress towards attainment of
the ozone or CO NAAQS.

The proposed amendments to Chapter 114 would also modify
Subchapter C to implement SB 2102, extending the initial reg-
istration and inspection period for rental vehicles to three years.
TCEQ and DPS have implemented an I/M program that meets or
exceeds the low-enhanced I/M performance standard required
by 40 Code of Federal Regulations (CFR), Part 51. To imple-
ment the new requirements for Texas I/M programs specified in
SB 2102, TCEQ is proposing updates to the vehicle emissions
testing programs for the DFW area, HGB area, ARR area, Bexar
County, and El Paso County. The updated I/M program's imple-
mentation year is anticipated to be 2026. Evaluating whether an
updated I/M program meets EPA's enhanced performance stan-
dard requires demonstrating that the existing program emission
rates for nitrogen oxides and volatile organic compounds do not
exceed the benchmark program's emission rates. The bench-
mark program's emission rates include a 0.02 grams per mile
buffer for each pollutant. Using the requirements in EPA guid-
ance document, Performance Standard Modeling for New and
Existing Vehicle Inspection and Maintenance (I/M) Programs Us-
ing the MOVES Mobile Source Emissions Model (EPA-420-B-
22-034, October 2022), TCEQ performed the required perfor-
mance standard modeling (PSM) analysis of the five program

PROPOSED RULES June 28, 2024 49 TexReg 4689



areas. The analysis demonstrates that the updated DFW area,
HGB area, ARR area, Bexar County, and El Paso County I/M
program emission rates do not exceed the performance stan-
dard benchmark emission rates for all counties required to oper-
ate an I/M program within these areas. Therefore, the I/M pro-
gram performance requirement is met for the updated I/M pro-
gram in all areas. Additionally, the PSM analysis indicates that
ozone precursor emission impacts due to the proposed I/M pro-
gram updates will be negligible and would not be expected to
interfere with any applicable FCAA requirement concerning at-
tainment and reasonable further progress.

Data from the Texas Department of Motor Vehicles (DMV) indi-
cate that the number of rental vehicles titled in Texas that would
be exempt under this provision is approximately 76,000. This is
0.3% of the overall Texas fleet. Additionally, these vehicles are
expected to be the newest model year vehicles and, as such, are
expected to meet the required emissions standards since newer
vehicles typically pass emissions inspections at higher rates than
older vehicles. This proposed revision due to the passage of SB
2102 would not negatively impact the state's progress towards
attainment of the 2008 and 2015 eight-hour ozone NAAQS.

Section by Section Discussion

The proposed amendments would repeal obsolete definitions,
revise the I/M program rules to provide for implementation of HB
3297 and SB 2102, raise the maximum fee inspection stations
are allowed to charge for an emissions inspection, and repeal a
state I/M requirement from the rule and state-adopted SIP to be
consistent with the EPA-approved federally enforceable Texas
SIP.

The commission also proposes non-substantive changes to up-
date the rules in accordance with current Texas Register style
and format requirements, improve readability, establish consis-
tency in the rules, and conform to the standards in the Texas
Legislative Council Drafting Manual, September 2020. These
non-substantive changes are not intended to alter the existing
rule requirements in any way and may not be specifically dis-
cussed in this preamble.

Subchapter A: Definitions
§114.1. Definitions

The proposed rulemaking would remove obsolete definitions in
§114.1 that have been affirmed by staff as no longer necessary
and would revise an additional definition. The obsolete defini-
tions were associated with outdated references to safety inspec-
tions and first vehicle registration that are not used in or applica-
ble to current rules in Chapter 114 as proposed. The definitions
proposed for removal are first safety inspection certificate and
first vehicle registration. The definition for single sticker transi-
tion date, which was needed temporarily to implement HB 2305,
83rd Texas Legislature, 2013, Regular Session, is not being pro-
posed for removal in this rulemaking because it is referenced in
Chapter 114, Subchapter B, which is not open for this rulemak-
ing. The commission may consider removing this outdated def-
inition in a future rulemaking. The proposed revision to the def-
inition for vehicle registration insignia sticker would remove the
reference to the single sticker transition date as that date has
passed and the reference is no longer necessary. The remain-
ing definitions would be renumbered as appropriate.

§114.2. Inspection and Maintenance Definitions

The proposed rulemaking would remove obsolete definitions in
§114.2 that have been affirmed by staff as no longer necessary

and would revise additional definitions. The obsolete definitions
were associated with outdated test sequences and definitions
that are not used in or applicable to current rules in Chapter
114 as proposed. The definitions proposed for removal are ac-
celeration simulation mode (ASM-2) test, consumer price index,
controller area network (CAN), low-volume emissions inspection
station, two-speed idle (TSI) inspection and maintenance test,
and uncommon part. The proposed revision to the definition for
testing cycle would remove the reference to the single sticker
transition date as previously defined.

The program area definitions in existing §114.2(10), which would
be renumbered to §114.2(6), would be revised to combine the
DFW program area definition in existing subparagraph (A) with
the extended DFW program area definition in existing subpara-
graph (D) into a revised subparagraph (A). Existing subpara-
graph (D) would be removed, and existing subparagraph (E)
would be renumbered as (D). These proposed amendments to
the definition for program area would not change the meaning of
the I/M program areas but would bring together all of the DFW
area counties under one subparagraph for clarity.

The proposed revisions would add a definition for rental vehi-
cle to accommodate proposed rule amendments associated with
implementation of SB 2102. The remaining definitions would be
renumbered as appropriate.

§114.7. Low Income Vehicle Repair Assistance, Retrofit, and
Accelerated Vehicle Retirement Program Definitions

The proposed revisions to §114.7 would update the definitions
of automobile dealership, proof of transfer, and replacement ve-
hicle. The statutory reference for automobile dealership is not
valid; therefore, the proposed revision would replace that term
with dealer to match the updated statutory reference in Texas
Transportation Code (TTC) §503.001(4). Proposed revisions
would also modify the definition to reference a person instead of
a business, also to match the updated statutory reference. The
proposed revision to proof of transfer would update the term au-
tomobile dealer to dealer. The proposed revision to replacement
vehicle would modify the definition by removing the requirement
that a vehicle have a passing safety inspection to be eligible as
a replacement vehicle since the state's mandatory annual vehi-
cle safety inspection program for noncommercial vehicles will be
eliminated on January 1, 2025. The definitions would be renum-
bered as appropriate.

Subchapter C: Vehicle Inspection and Maintenance; Low In-
come Vehicle Repair Assistance, Retrofit, and Accelerated
Vehicle Retirement Program; And Early Action Compact Coun-
ties

§114.50. Vehicle Emissions Inspection Requirements

The proposed revisions to §114.50 would add an emissions in-
spection exception for rental vehicles, combine I/M program ap-
plicability subsections, simplify language concerning test proce-
dures, remove references to the extended DFW program area,
remove obsolete references to safety inspections, remove refer-
ences to the single sticker transition date, and repeal a provision
that is not part of the EPA-approved I/M SIP for Texas.

Subsection (a) would be revised to add an exception for rental
vehicles under emissions inspection applicability provisions that
extends their initial inspection period to three years. This amend-
ment is proposed as a result of the passage of SB 2102. Since
SB 2102 became effective on September 1, 2023, rental vehi-
cles in Texas may already use this exception and skip the re-
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quirement to receive an emissions inspection in year two. TCEQ
proceeded with rulemaking in due diligence to align the TAC
with THSC, §382.202(d-2). Due to passage of HB 3297, which
eliminates the mandatory annual vehicle safety inspection pro-
gram for noncommercial vehicles, the amendments to subsec-
tion (a) would include replacing references to safety inspection
and safety inspection facilities with references to emissions in-
spection and inspection facilities.

The proposed revisions would amend §114.50(a)(1) - (4) to com-
bine the I/M program test procedure and applicability provisions
for the DFW program area, the HGB program area, and El Paso
County under proposed §114.50(1) for clarity and readability.
The proposed revision would remove subparagraphs (B) and
(C) as the acceleration simulation mode (ASM) test is no longer
used and only the on-board diagnostic (OBD) test applies now.
The proposed revisions would remove the references to the ex-
tended DFW program area in paragraphs (a)(2), (b)(1), (b)(3),
and (b)(6) as that definition is no longer representative of the
DFW program area. The proposed revisions would remove ref-
erences to safety inspections in paragraphs (b)(1), (d)(1), and
(d)(2) that will no longer be applicable to current rules in Chap-
ter 114 due to the passage of HB 3297. The proposed revisions
will remove the references to the single sticker transition date in
paragraphs (b)(1) and (d)(2) as that date has passed and the ref-
erences are no longer necessary. Existing §114.50(a)(5) would
be renumbered as §114.50(a)(2).

This proposed rulemaking would also remove §114.50(b)(2) re-
lated to vehicles operated by any federal government agency
employee under the jurisdiction of a federal government agency.
The provision was first adopted in a 1999 rulemaking, and EPA
has not approved this requirement as part of the SIP. EPA did not
include the provision in its final approval, published on November
14, 2001 (66 FR 57261). EPA indicated in an April 15, 2014 (79
FR 21179) action that it "will not approve or disapprove the spe-
cific requirements of 30 TAC §114.50(b)(2)" because "EPA did
not require the state to implement or adopt this reporting require-
ment dealing with federal installation within I/M areas at the time
of program approval." Thus, removing the provision would align
the I/M program rules in Subchapter C, Division 1 with federal
program requirements and the I/M rules in the EPA-approved
SIP. Since existing paragraph (b)(2) would be removed, subse-
quent paragraphs under subsection (b) would be renumbered.

§114.51. Equipment Evaluation Procedures for Vehicle Exhaust
Gas Analyzers

The proposed revision to §114.51 would update the hyperlink lo-
cation for the most recent version of the "Specifications for Vehi-
cle Exhaust Gas Analyzer Systems for Use in the Texas Vehicle
Emissions Testing Program."

§114.53. Inspection and Maintenance Fees

The proposed revisions to §114.53 would combine I/M program
fee requirements for several areas, add abbreviations, remove
reference to the single sticker transition date, remove reference
to the extended DFW program area, and remove language con-
cerning fees associated with the outdated ASM test.

As with proposed amendments to §114.50, provisions in
§114.53(a)(1) - (3) would be revised to combine I/M program
fee provisions for the DFW program area, the HGB program
area, and El Paso County under a revised §114.53(a)(1). Ex-
isting paragraphs (2) and (3) would be removed, and existing
§114.53(a)(4) would be renumbered as proposed §114.53(a)(2).
The proposed maximum fee for an emissions test conducted in

El Paso County would be increased to $18.50. The maximum
fee for the DFW and HGB program areas are already set at
$18.50, so amended §114.53(a)(1) would only substantively
impact the El Paso County I/M program. In addition to the pro-
posed increase to $18.50 for El Paso County, the commission is
also taking comment on setting a maximum fee in each program
area up to $28.50, as informed by the 2024 I/M Fee Analysis.

The proposed revisions to §114.53(d) would remove reference
to the single sticker transition date as that date has passed
and the reference is no longer necessary. Reference to the ex-
tended DFW program area in §114.53(d)(2) would be removed
as that definition is no longer necessary for describing the
DFW area counties subject to I/M requirements, and language
concerning the Low Income Vehicle Repair Assistance, Retrofit,
and Accelerated Vehicle Retirement Program (LIRAP) fees in
§114.53(d)(2)(A) and (B) and §114.53(d)(3)(A) and (B) would
be revised to remove references to the outdated ASM test and
associated LIRAP fee for that test.

§114.60. Applicability for LIRAP

The proposed revisions to §114.60 would update references
to statute that were amended by SB 1303, 82nd Texas Leg-
islature, 2011, Regular Session. SB 1303 amended THSC
§382.209(c)(1) by updating a reference of TTC §§502.274 or
502.275 to TTC §§504.501 or 504.502. SB 1303 was a general
code update bill prepared by the Texas Legislative Council to
make non-substantive amendments to enacted codes. TTC
§8§502.274 and 502.275 had been removed from statute when
HB 2971 repealed TTC Chapter 502, Subchapter F during the
78th Texas Legislature, 2003, Regular Session. The proposed
revisions would change the reference to TTC §502.274 in
§114.60(c)(4) to TTC §504.501 and remove "as defined by"
since the new reference is not in a definitions section in the
statute. The proposed revisions would change the reference to
TTC §502.275 in §114.60(c)(4) to TTC §504.502 and remove
"as defined by" since the new reference is not a definitions
section in the statute.

§114.64. LIRAP Requirements

The proposed revisions to §114.64 would remove obsolete
requirements related to safety inspections and the ASM test,
incorporate changes caused by renumbering, and update a
term to match changes made to definitions. The proposed
revisions to §114.64(b)(4) would remove a requirement made
obsolete by the elimination of the mandatory annual vehicle
safety inspection program for noncommercial vehicles as a re-
sult of the passage of HB 3297. Subsequent paragraphs under
subsection (b) would be renumbered. The proposed revisions
to §114.64(c)(1) incorporate changes caused by renumbering
in subsection (b), remove a requirement made obsolete by the
elimination of the mandatory annual vehicle safety inspection
program for noncommercial vehicles as a result of the passage
of HB 3297 and by implementation of the state's single sticker
registration system, and remove redundant language that
already appears in §114.64(b)(6). The proposed revisions to
§114.64(e) would remove a requirement made obsolete by the
elimination of the mandatory annual vehicle safety inspection
program for noncommercial vehicles as a result of the passage
of HB 3297. The proposed revisions would remove an obsolete
requirement related to the outdated ASM test and renumber
subsequent paragraphs under subsection (c). The proposed
revisions to §114.64(f) and (f)(1) would change the term "auto-
mobile dealership(s)" to "dealer(s)" to match the update made
in §114.7.
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§114.66. Disposition of Retired Vehicle

The proposed revisions in §114.66(d) would change the term
"automobile dealer" to "dealer" to match the update made in
§114.7.

§114.72. Local Advisory Panels

The proposed revisions to §114.72 would update obsolete ref-
erences to statute, update a term to match changes made to
definitions, and remove the provision that local advisory pan-
els may consist of representatives from safety inspection facil-
ities. The proposed revisions to §114.72(a)(4) would update ref-
erences to statute that were amended by SB 1303, 82nd Texas
Legislature, 2011, Regular Session to match the updates made
in §114.60. The proposed revisions would change the term "au-
tomobile dealership" to "dealer" in §114.72(c)(1) to match the
update made in §714.7. Low Income Vehicle Repair Assistance,
Retrofit, and Accelerated Vehicle Retirement Program Defini-
tions. The proposed revisions would remove the provision in
§114.72(c)(3) that local advisory panels may consist of repre-
sentatives from safety inspection facilities due to the elimination
of the mandatory annual vehicle safety inspection program for
noncommercial vehicles as a result of the passage of HB 3297
and instead allow that they may consist of representatives from
emissions inspection facilities.

§114.80. Applicability

The proposed revisions to §114.80 would add an emissions
inspection exception for rental vehicles and remove obsolete
references to safety inspections. The proposed revisions to
§114.80(c) would add an exception for rental vehicles under
emissions inspection applicability provisions that extends their
initial inspection period to three years. This amendment is
proposed as a result of the passage of SB 2102. Since SB 2102
became effective on September 1, 2023, rental vehicles in Texas
may already use this exception and skip the requirement to
receive an emissions inspection in year two. TCEQ proceeded
with rulemaking in due diligence to align the TAC with THSC,
§382.202(d-2). Due to passage of HB 3297, which eliminates
the mandatory annual vehicle safety inspection program for
noncommercial vehicles, the amendments to §114.80(c) would
include replacing references to safety inspection and safety
inspection facilities with references to emissions inspection and
inspection facilities.

§114.81. Vehicle Emissions Inspection Requirements

The proposed revisions in §114.81 would remove the references
to the two-speed idle (TSI) test for pre-1996 vehicles that are no
longer applicable in the program. The proposed revision would
remove paragraph (2) and revise paragraphs (1) and (3) as the
TSI test is no longer used and only the OBD test applies. The
paragraphs in the section would be renumbered as appropriate.

§114.82. Control Requirements

The proposed revisions in §114.82 would remove references to
the safety inspection, the single sticker transition date, 1996
and newer model year vehicles, and the Texas Motor Vehicle
Commission Code, and repeal a subsection that corresponds
to a section not approved by EPA as part of the SIP. Section
114.82(a)(1) would be removed since it only pertains to require-
ments prior to the single sticker transition date as that date has
passed and those requirements are no longer necessary. The
proposed revisions to §114.82(a)(2) would remove the reference
to the single sticker transition date and safety inspection require-
ments due to the elimination of the mandatory annual vehicle

safety inspection program for noncommercial vehicles that re-
sulted from the passage of HB 3297. Paragraphs of §114.82(a)
would be renumbered as appropriate.

The proposed rulemaking would also remove §114.82(b) as it
corresponds to §114.50(b)(2), related to vehicles operated by
any federal government agency employee under the jurisdic-
tion of a federal government agency, which EPA has not ap-
proved as part of the SIP. Removing the provision would align the
I/M program rules in Subchapter C, Division 1 with federal pro-
gram requirements and the I/M rules in the EPA-approved SIP.
Since existing subsection (b) would be removed, subsequent
subsections §114.82(c) through (h) under would be renumbered
as §114.82(b) through (g). The proposed revisions to §114.82(c)
would change the term "dealership(s)" to "dealer(s)" to match
the update made in §774.7. Low Income Vehicle Repair As-
sistance, Retrofit, and Accelerated Vehicle Retirement Program
Definitions. The proposed revisions to §114.82(g) would remove
the reference to the Texas Motor Vehicle Commission Code as it
is no longer applicable and remove the reference to 1996 and
newer model year vehicles, as this age range of vehicles no
longer needs to be specified.

§114.84. Prohibitions

The proposed revisions in §114.84 would remove obsolete ref-
erences to safety inspections and the single sticker transition
date that are no longer applicable to current rules in Chapter
114. The proposed revision to §114.84(a) would remove the ref-
erence to the annual safety inspection due to the elimination of
the mandatory annual vehicle safety inspection program for non-
commercial vehicles that resulted from the passage of HB 3297.
The proposed revision to §114.84(b) would remove an obsolete
reference to the single sticker transition date that is no longer ap-
plicable as that date has passed and the reference is no longer
necessary.

§114.87. Inspection and Maintenance Fees

The proposed revisions in §114.87 would remove obsolete ref-
erences to the TSI test and the single sticker transition date and
would raise the maximum fee for each OBD test in Travis and
Williamson Counties. Subsections (a) and (d) would be revised
to remove references to the single sticker transition date that
are no longer applicable as that date has passed and the refer-
ences are no longer necessary. The proposed revisions would
remove references to the obsolete TSI test in revise §114.87(a)
as it is no longer used and only the OBD test applies. Addi-
tionally, the proposed maximum fee allowed for each on-board
diagnostic test in Travis and Williamson Counties in §114.87(a)
would be increased to $18.50; however, the commission is also
taking comment on setting a maximum fee in each program area
up to $28.50, as informed by the 2024 I/M Fee Analysis.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has
determined that for the first five-year period the proposed rules
are in effect, fiscal implications are anticipated for state and local
government as a result of administration or enforcement of the
proposed rule. The fiscal implications of this rulemaking are pre-
sented in terms of the highest economic impact, which is calcu-
lated based on the highest fee within the range recommended in
the 2024 I/M Fee Analysis in all I/M program area counties. The
rulemaking will not result in fiscal implications for TCEQ, how-
ever.
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The agency estimates the implementation of amendments to the
proposed rule in §114.53 and §114.87 would result in increased
costs for state and local entities that rely on private businesses
to inspect gasoline-powered vehicles that are 2-24 model years
old in their fleets. A fee of $18.50 to $28.50 per annual vehicle
inspection is being considered in this rulemaking for vehicles reg-
istered in each of the counties subject to the I/M rules, including
counties in the DFW area, HGB area, ARR area, El Paso County,
and Bexar County. Inspection fees are currently set at a max-
imum of $18.50 annually per vehicle for DFW and HGB coun-
ties, and a fee of this amount is set to be implemented in Bexar
County on November 1, 2026. Inspection fees are currently set
at a maximum of $11.50 annually per vehicle for ARR counties
and El Paso County. Therefore, this rulemaking could result in
an increase of up to $10 per inspection for vehicles in DFW and
HGB counties, an increase of up to $10 per inspection in Bexar
County beginning on November 1, 2026, and an increase of up
to $17 per inspection for vehicles in ARR counties and El Paso
County. County-specific data on governmental vehicles is not
available, but it is estimated that 2,373 vehicles from state enti-
ties would be affected by this rulemaking, and up to 11,300 state
and local governmental entities would be affected.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years the
proposed rules are in effect, the public benefit will be compliance
with state law, specifically HB 3297 and SB 2102 from the 88th
Texas Legislature, 2023, Regular Session. Setting the fee at a
value that is informed by the results of the recent fee analysis will
improve the likelihood that inspection services will continue to be
provided by businesses and economic impacts to individuals are
minimized.

Implementation of amendments to the proposed rule in §114.53
and §114.87 would increase the amount businesses are allowed
to charge by up to $10 per inspection for qualifying vehicles
in DFW and HGB counties, up to $10 per inspection in Bexar
County beginning on November 1, 2026, and up to $17 per in-
spection for qualifying vehicles in ARR counties and El Paso
County. Currently, there are 4,187 stations that conduct these
inspections in DFW and HGB counties, and 730 stations that
would be affected in ARR counties and El Paso County. As the
I/M program has not yet begun in Bexar County, no such stations
exist that conduct these types of inspections. However, there are
currently 638 stations in Bexar County that conduct safety-only
inspections which could join the emissions inspection program.

The proposed rulemaking would also result in cost savings for
businesses that own rental fleets in counties that are subject to
the I/M rules. Amendments to §114.50 and §114.80, would ex-
tend the initial registration and inspection period for rental vehi-
cles from two to three years. Therefore, owners of rental fleets
would experience a cost savings in the amount of the fee per
vehicle inspection in the third year after the model year for the
vehicle.

Individuals that have vehicles that are subject to emissions in-
spections would be responsible for paying the increased fees in
this rulemaking. Over 9.8 million vehicles would be subject to
these inspections in DFW counties, HGB counties, and Bexar
County, and over 1.6 million vehicles would be affected in ARR
counties and El Paso County.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required

because the proposed rulemaking does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

Rural Communities Impact Assessment

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect
rural communities in a material way for the first five years that
the proposed rules are in effect. The amendments would apply
statewide and have the same effect in rural communities as in
urban communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five
years the proposed rules are in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program
and will not require an increase or decrease in future legislative
appropriations to the agency. The proposed rulemaking does
not require the creation of new employee positions, eliminate
current employee positions, nor require an increase or decrease
in fees paid to the agency. The proposed rulemaking amends
an existing regulation, and it does not create, expand, repeal, or
limit this regulation. The proposed rulemaking does not increase
or decrease the number of individuals subject to its applicability.
During the first five years, the proposed rule should not impact
positively or negatively the state's economy.

Draft Regulatory Impact Analysis Determination [if full RIA not
required]

The commission reviewed the proposed rulemaking considering
the regulatory impact analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the proposed rule-
making does not meet the definition of a "major environmental
rule" as defined in that statute, and in addition, if it did meet the
definition, would not be subject to the requirement to prepare a
regulatory impact analysis. A "major environmental rule" means
a rule, the specific intent of which is to protect the environment or
reduce risks to human health from environmental exposure, and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
Additionally, the proposed rulemaking does not meet any of the
four applicability criteria for requiring a regulatory impact analy-
sis for a major environmental rule, which are listed in Tex. Gov't
Code Ann., §2001.0225(a). Tex. Gov't Code Ann., §2001.0225
applies only to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
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of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.

The proposed rulemaking's purpose is to remove references and
requirements related to the state's safety inspection program due
to the passage of HB 3297 and revise several provisions in the
SIP that are outlined in the bill; and allow one additional year of
exemption from emissions inspections for rental vehicles due to
the passage of SB 2102 to comply with federal requirements for
the implementation of control strategies necessary to attain and
maintain the NAAQS for ozone or CO mandated by 42 United
States Code (U.S.C.) §7410, FCAA, §110. The requirement to
implement and enforce I/M programs is specifically required for
certain nonattainment areas by the FCAA, and the proposed re-
visions to 30 TAC Chapter 114 would be used as a control strat-
egy for demonstrating attainment of the ozone or CO NAAQS
in the specific areas designated as nonattainment in Texas, as
discussed elsewhere in this preamble.

The proposed rulemaking implements requirements of the
FCAA, 42 U.S.C. §7410, which requires states to adopt a SIP
that provides for the implementation, maintenance, and en-
forcement of the NAAQS in each air quality control region of the
state. While 42 U.S.C. §7410 generally does not require specific
programs, methods, or reductions in order to meet the standard,
I/M programs are specifically required by the FCAA. The SIP
must also include enforceable emission limitations and other
control measures, means, or techniques (including economic
incentives such as fees, marketable permits, and auctions
of emissions rights), as well as schedules and timetables for
compliance as may be necessary or appropriate to meet the ap-
plicable requirements of the FCAA. The provisions of the FCAA
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS and when programs are specifically required,
states may implement them with flexibility allowed under the
statute and EPA rules. This flexibility allows states, affected
industry, and the public to collaborate on the best methods for
attaining the NAAQS for the specific regions in the state. Even
though the FCAA allows states to develop their own programs,
this flexibility does not relieve a state from developing a program
that meets the requirements of 42 U.S.C. §7410. States are not
free to ignore the requirements of 42 U.S.C. §7410 and must
develop programs to assure that their contributions to nonat-
tainment areas are reduced so that these areas can be brought
into attainment on the schedule prescribed by the FCAA.

If a state does not comply with its obligations under 42 U.S.C.
§7410, FCAA, §110 to submit SIPs, states are subject to discre-
tionary sanctions under 42 U.S.C. §7410(m) or mandatory sanc-
tions under 42 U.S.C. §7509, FCAA, §179; as well as the im-
position of a federal implementation plan (FIP) under 42 U.S.C.
§7410, FCAA, §110(c).

As discussed earlier in this preamble, states are required to
adopt SIPs with enforceable emission limitations and other con-
trol measures, means, or techniques, as well as schedules and
timetables for compliance, as may be necessary or appropriate
to meet the applicable requirements of the FCAA. As discussed
in the FISCAL NOTE portion of this preamble, the proposed
rules are not anticipated to add any significant additional costs
to affected individuals or businesses beyond what is necessary
to attain the ozone or CO NAAQS or comply with the specific
requirements for I/M programs on the economy, a sector of the

economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.

The requirement to provide a fiscal analysis of regulations in the
Texas Government Code was amended by SB 633 during the
75th legislative session. The intent of SB 633 was to require
agencies to conduct a regulatory impact analysis of extraordi-
nary rules. These are identified in the statutory language as ma-
jor environmental rules that will have a material adverse impact
and will exceed a requirement of state law, federal law, or a del-
egated federal program, or are adopted solely under the general
powers of the agency. With the understanding that this require-
ment would seldom apply, the commission provided a cost es-
timate for SB 633 that concluded "based on an assessment of
rules adopted by the agency in the past, it is not anticipated that
the bill will have significant fiscal implications for the agency due
to its limited application." The commission also noted that the
number of rules that would require assessment under the pro-
visions of the bill was not large. This conclusion was based, in
part, on the criteria set forth in the bill that exempted rules from
the full analysis unless the rule was a major environmental rule
that exceeds a federal law.

As discussed earlier in this preamble, the FCAA does not al-
ways require specific programs, methods, or reductions in order
to meet the NAAQS, but I/M programs are specifically required
by the FCAA; thus, states must develop programs for each area
contributing to nonattainment to help ensure that those areas
will meet the required attainment deadlines and that comply with
EPA requirements for I/M programs. Because of the ongoing
need to meet federal requirements, the commission routinely
proposes and adopts rules incorporating or designed to satisfy
specific federal requirements. The legislature is presumed to
understand this federal scheme. If each rule proposed by the
commission to meet a federal requirement was considered to be
a major environmental rule that exceeds federal law, then each
of those rules would require the full regulatory impact analysis
(RIA) contemplated by SB 633. Requiring a full RIA for all feder-
ally required rules is inconsistent with the conclusions reached
by the commission in its cost estimate and by the Legislative
Budget Board (LBB) in its fiscal notes. Since the legislature is
presumed to understand the fiscal impacts of the bills it passes,
and that presumption is based on information provided by state
agencies and the LBB, then the intent of SB 633 is presumed
to only to require the full RIA for rules that are extraordinary in
nature. While the proposed rules may have a broad impact, that
impact is no greater than is necessary or appropriate to meet
the requirements of the FCAA and creates no additional impacts
since the proposed rules do not impose burdens greater than
required to demonstrate attainment of the ozone or CO NAAQS
and comply with the requirements for I/M programs as discussed
elsewhere in this preamble.

For these reasons, the proposed rules fall under the exception
in Texas Government Code, §2001.0225(a), because they are
required by, and do not exceed, federal law. The commission
has consistently applied this construction to its rules since this
statute was enacted in 1997. Since that time, the legislature
has revised the Texas Government Code, but left this provision
substantially unamended. It is presumed that "when an agency
interpretation is in effect at the time the legislature amends the
laws without making substantial change in the statute, the legis-
lature is deemed to have accepted the agency's interpretation."
(Central Power & Light Co. v. Sharp, 919 S.W.2d 485, 489
(Tex. App. Austin 1995), writ denied with per curiam opinion re-
specting another issue, 960 S.W.2d 617 (Tex. 1997); Bullock v.
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Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. Austin 1990,
no writ). Cf. Humble QOil & Refining Co. v. Calvert, 414 S.W.2d
172 (Tex. 1967); Dudney v. State Farm Mut. Auto Ins. Co.,
9 S.W.3d 884, 893 (Tex. App. Austin 2000); Southwestern Life
Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 2000,
pet. denied); and Coastal Indust. Water Auth. v. Trinity Port-
land Cement Div., 563 S.W.2d 916 (Tex. 1978).) The commis-
sion's interpretation of the RIA requirements is also supported
by a change made to the Texas Administrative Procedure Act
(APA) by the legislature in 1999. In an attempt to limit the num-
ber of rule challenges based upon APA requirements, the leg-
islature clarified that state agencies are required to meet these
sections of the APA against the standard of "substantial com-
pliance" (Texas Government Code, §2001.035). The legislature
specifically identified Texas Government Code, §2001.0225 as
subject to this standard.

As discussed in this analysis and elsewhere in this preamble, the
commission has substantially complied with the requirements of
Texas Government Code, §2001.0225. The proposed rules im-
plement the requirements of the FCAA as discussed in this anal-
ysis and elsewhere in this preamble. The proposed rules were
determined to be necessary to attain the ozone or CO NAAQS
and comply with requirements for I/M programs and will not ex-
ceed any standard set by state or federal law. These proposed
rules are not an express requirement of state law. The proposed
rules do not exceed a requirement of a delegation agreement
or a contract between state and federal government, as the pro-
posed rules, if adopted by the commission and approved by EPA,
will become federal law as part of the approved SIP required by
42 U.S.C. §7410, FCAA, §110. The proposed rules were not
developed solely under the general powers of the agency but
are authorized by specific sections of Texas Health and Safety
Code, Chapter 382 (also known as the Texas Clean Air Act), and
the Texas Water Code, which are cited in the Statutory Authority
section of this preamble, including THSC, §§382.011, 382.012,
and 382.017. Therefore, this proposed rulemaking action is not
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225(b).

The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact
Analysis Determination may be submitted to the contact person
at the address listed under the Submittal of Comments section
of this preamble.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), taking means a
governmental action that affects private real property, in whole or
in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article |, Texas Con-
stitution; or a governmental action that affects an owner's private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner's right to the property that would oth-
erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25 percent in the
market value of the affected private real property, determined by
comparing the market value of the property as if the governmen-
tal action is not in effect and the market value of the property
determined as if the governmental action is in effect.

The commission completed a takings impact analysis for the pro-
posed rulemaking action under the Texas Government Code,
Chapter 2007. The primary purpose of this proposed rulemak-
ing action, as discussed elsewhere in this preamble, is to meet
federal requirements for the implementation of I/M programs and
control strategies necessary to attain and maintain the NAAQS
for ozone or CO mandated by 42 U.S.C. §7410, FCAA, §110.
Therefore, Chapter 2007 does not apply to this proposed rule-
making because it is an action reasonably taken to fulfill an obli-
gation mandated by federal law, as provided by Texas Govern-
ment Code, §2007.003(b)(4).

As discussed elsewhere in this preamble, the proposed rulemak-
ing implements requirements of FCAA, 42 U.S.C. §7410, which
requires states to adopt a SIP that provides for the implemen-
tation, maintenance, and enforcement of the NAAQS in each
air quality control region of the state. While 42 U.S.C. §7410
generally does not require specific programs, methods, or re-
ductions in order to meet the standard, I/M programs are specif-
ically required by the FCAA. The SIP must include enforceable
emission limitations and other control measures, means, or tech-
niques (including economic incentives such as fees, marketable
permits, and auctions of emissions rights), as well as schedules
and timetables for compliance as may be necessary or appro-
priate to meet the applicable requirements of the FCAA. The
provisions of the FCAA recognize that states are in the best po-
sition to determine what programs and controls are necessary
or appropriate in order to meet the NAAQS. This flexibility al-
lows states, affected industry, and the public, to collaborate on
the best methods for attaining the NAAQS for the specific re-
gions in the state. Even though the FCAA allows states to de-
velop their own programs, this flexibility does not relieve a state
from developing a program that meets the requirements of 42
U.S.C. §7410. States are not free to ignore the requirements of
42 U.S.C. §7410 and must develop programs to assure that their
contributions to nonattainment areas are reduced so that these
areas can be brought into attainment on the schedule prescribed
by the FCAA.

States are required to adopt SIPs with enforceable emission lim-
itations and other control measures, means, or techniques, as
well as schedules and timetables for compliance, as may be nec-
essary or appropriate to meet the applicable requirements of the
FCAA. If a state does not comply with its obligations under 42
U.S.C. §7410, FCAA, §110 to submit SIPs, states are subject
to discretionary sanctions under 42 U.S.C. §7410(m) or manda-
tory sanctions under 42 U.S.C. §7509, FCAA, §179; as well as
the imposition of a federal implementation plan (FIP) under 42
U.S.C. §7410, FCAA, §110(c).

In addition, the commission's assessment indicates that Texas
Government Code, Chapter 2007 does not apply to these pro-
posed rules because this action is taken in response to a real and
substantial threat to public health and safety; that is designed to
significantly advance the health and safety purpose; and that it
does not impose a greater burden than is necessary to achieve
the health and safety purpose. Thus, this action is exempt un-
der Texas Government Code, §2007.003(b)(13). The proposed
rules fulfill the FCAA requirement for states to create plans in-
cluding control strategies to attain and maintain the NAAQS,
as discussed elsewhere in this preamble. The proposed rules
would assist in achieving the timely attainment of the ozone or
CO NAAQS and reduced public exposure to ozone or CO. The
NAAQS are promulgated by the EPA in accord with the FCAA,
which requires the EPA to identify and list air pollutants that
"cause[s] or contribute[s] to air pollution which may reasonably
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be anticipated to endanger public health and welfare" and "the
presence of which in the ambient air results from numerous or
diversion mobile or stationary sources," as required by 42 U.S.C.
§7408. For those air pollutants listed, the EPA then is required to
issue air quality criteria identifying the latest scientific knowledge
regarding on adverse health and welfare effects associated with
the listed air pollutant, in accord with 42 U.S.C. §7408. For each
air pollutant for which air quality criteria have been issued, the
EPA must publish proposed primary and secondary air quality
standards based on the criteria that specify a level of air qual-
ity requisite to protect the public health and welfare from any
known or anticipated adverse effects associated with the pres-
ence of the air pollutant in the ambient air, as required by 42
U.S.C. §7409. As discussed elsewhere in this preamble, states
have the primary responsibility to adopt plans designed to attain
and maintain the NAAQS.

The proposed rules will not create any additional burden on pri-
vate real property beyond what is required under federal law, as
the proposed rules, if adopted by the commission and approved
by EPA, will become federal law as part of the approved SIP
required by 42 U.S.C. §7410, FCAA, §110. The proposed rules
will not affect private real property in a manner that would require
compensation to private real property owners under the United
States Constitution or the Texas Constitution. The proposal also
will not affect private real property in a manner that restricts or
limits an owner's right to the property that would otherwise ex-
ist in the absence of the governmental action. Therefore, the
proposed rulemaking will not cause a taking under Texas Gov-
ernment Code, Chapter 2007. For these reasons, Texas Gov-
ernment Code, Chapter 2007 does not apply to this proposed
rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §29.11(b)(2) relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.

Note: §29.11(b)(2) applies only to air pollutant emissions, on-site
sewage disposal systems, and underground storage tanks. Sec-
tion 29.11(b)(4) applies to all other actions. The commission re-
viewed this rulemaking for consistency with the CMP goals and
policies in accordance with the regulations of the Coastal Coor-
dination Advisory Committee and determined that the rulemak-
ing and SIP revision would ensure that the amendments comply
with 40 CFR Part 50, National Primary and Secondary Air Quality
Standards, and 40 CFR Part 51, Requirements for Preparation,
Adoption, and Submittal of Implementation Plan and is, there-
fore, consistent with CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will offer a virtual public hearing on this proposal
on July 24, 2024, at 7:00 p.m. The hearing is structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearing; however, commission staff members will be available to
discuss the proposal 30 minutes prior to the hearing.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by Friday, July 17, 2024. To register for the hear-
ing, please email siprules@tceq.texas.gov and provide the fol-
lowing information: your name, your affiliation, your e-mail ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partici-
pating in the hearing will be sent on Tuesday, July 22, 2024, to
those who register for the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services at (512) 239-1802 or (800)
RELAY-TX (TDD). Requests should be made as far in advance
as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https./tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via the
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2024-013-114-Al. The comment pe-
riod closes on July 29, 2024. Please choose one of the methods
provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from the
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact David
Serrins, Air Quality Planning Section, (512) 239-1954.

SUBCHAPTER A. DEFINITIONS
30 TAC §§114.1, 114.2, 114.7
Statutory Authority

The amendments to 30 Texas Administrative Code (TAC)
§§114.1, 114.2, and 114.7 are proposed under the authority
of Texas Water Code (TWC) §5.103, concerning Rules; TWC
§5.105, concerning General Policy, which authorize the com-
mission to carry out its powers and duties under the TWC; TWC
§7.0002, concerning Enforcement Authority, which authorizes
the commission to enforce the provisions of the Water Code and
the Health and Safety Code within the commission's jurisdiction;
and under Texas Health and Safety Code (THSC) §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purpose of the Texas Clean
Air Act (TCAA).

The amendments to 30 TAC Chapter 114 are also proposed un-
der THSC §382.002, concerning Policy and Purpose, which es-
tablishes the commission's purpose to safeguard the state's air
resources, consistent with the protection of public health, gen-
eral welfare, and physical property; THSC §382.011, concern-
ing General Powers and Duties, which authorizes the commis-
sion to control the quality of the state's air; THSC §382.051, con-
cerning Permitting Authority of the Commission of the Commis-
sion; Rules which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits issued under the TCAA. Additionally, the
amendments to 30 TAC Chapter 114 are authorized under THSC
§382.202, concerning Vehicle Emissions Inspection and Mainte-
nance (I/M) Program, which authorizes the commission to estab-
lish vehicle fuel content standards after January 1, 2004, as long
as distribution of low emission diesel as described in the state im-
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plementation plan (SIP) is not required prior to February 1, 2005;
THSC §382.203, concerning Vehicles Subject to Program; Ex-
emptions, which establishes which vehicles are subject to the
I/M program and which are exempt from it; and THSC §382.205,
concerning Inspection Equipment and Procedures, which autho-
rizes the commission to adopt standards and specifications for
motor vehicle emissions testing equipment, recordkeeping and
reporting procedures, and measurable emissions standards, as
well as consult with the Department of Public Safety (DPS) of
the State of Texas.

§114.1.  Definitions.

Unless specifically defined in Texas Health and Safety Code, Chapter
382, also known as the Texas Clean Air Act (TCAA), or in the rules
of the commission, the terms used by the commission have the mean-
ings commonly ascribed to them in the field of air pollution control.
In addition to the terms which are defined by the TCAA, the following
words and terms, when used in this chapter, have the following mean-
ings, unless the context clearly indicates otherwise.

(1) Dual-fuel vehicle--Any motor vehicle or motor vehicle
engine engineered and designed to be operated on two different fuels,
but not a mixture of the two.

(2) Emergency vehicle--A vehicle defined as an autho-
rized emergency vehicle according to Texas Transportation Code,
§541.201(1).

(3) Emissions--The emissions of oxides of nitrogen,
volatile organic compounds, carbon monoxide, particulate, or any
combination of these substances.

DPS-certified inspection stations for every new vehicle found to be in
compliance with the rules and regulations governing safety inspec-
tions. Beginning on the single sticker transition date as defined in this

KS) Eirst vehi stration_Initial vehi R
insignia sticker issued through the Texas Department of Motor Vehi-
eles for every new vehicle found to be in complianee with the rules and
regulations governing vehicle registration prior to the single sticker
transition date as defined in this section and vehicle registration and

e ons besinnine on the sinele sticl ition date].

(4) [€6)] Gross vehicle weight rating--The value specified
by the manufacturer as the maximum design loaded weight of a vehicle.
This is the weight as expressed on the vehicle's registration and includes
the weight the vehicle can carry or draw.

(5) [€H] Law enforcement vehicle--Any vehicle controlled
by a local government and primarily operated by a civilian or military
police officer or sheriff, or by state highway patrols, or other similar law
enforcement agencies, and used for the purpose of law enforcement ac-
tivities including, but not limited to, chase, apprehension, surveillance,
or patrol of people engaged in or potentially engaged in unlawful ac-
tivities.

(6) [€8)] Single sticker transition date--The transition date
of the single sticker system is the later of March 1, 2015, or the date
that the Texas Department of Motor Vehicles (DMV) and the Texas
Department of Public Safety (DPS) concurrently implement the single
sticker system required by Texas Transportation Code, §502.047.

(7) [€9)] Texas Inspection and Maintenance State Imple-
mentation Plan--The portion of the Texas state implementation plan
that includes the procedures and requirements of the vehicle emissions
inspection and maintenance program as adopted by the commission

and approved by the EPA. A copy of the Texas Inspection and Mainte-
nance State Implementation Plan is available at the Texas Commission
on Environmental Quality, 12100 Park 35 Circle, Austin, Texas, 78753;
mailing address: P.O. Box 13087, MC 206, Austin, Texas 78711-3087.

(8) [€19)] Vehicle registration--Vehicle characteristics, cor-
responding owner information, and registration expiration date con-
tained in the DMV [Texas Department of Motor Vehieles] registration
system.

(9) [€D)] Vehicle registration insignia sticker--The sticker
issued through the DMV [Texas Department of Motor Vehieles
BMV)] or county tax assessor-collector for a vehicle compliant with
the DMV regulations. The [Beginning on the single sticker transition
date as defined in this seetion; the] vehicle registration insignia sticker,
a current valid vehicle inspection report (VIR) [VIR], or other form
of proof authorized by the DPS or the DMV will be used as proof of
compliance with inspection and maintenance program requirements,
the DMV's rules and regulations governing vehicle registration, and
the DPS's [Fexas Department of Publie Safety's] rules and regulations
governing [safety] inspections.

§114.2. Inspection and Maintenance Definitions.

Unless specifically defined in Texas Health and Safety Code, Chapter
382, also known as the Texas Clean Air Act (TCAA), or in the rules
of the commission, the terms used by the commission have the mean-
ings commonly ascribed to them in the field of air pollution control.
In addition to the terms that are defined by the TCAA, the following
words and terms, when used in Subchapter C of this chapter (relating to
Vehicle Inspection and Maintenance; Low Income Vehicle Repair As-
sistance, Retrofit, and Accelerated Vehicle Retirement Program; and
Early Action Compact Counties), have the following meanings, unless
the context clearly indicates otherwise.

emissions test using a dynamemeter (a set of rollers on which a test
vehiele's tires rest) that applies an inereasing load or resistanee to the
drive train of a vehicle; thereby simulating actual tailpipe emissions
of a vehiele as it is moving and aceelerating. The ASM-2 vehiele
90 seconds upon reaching and maintaining a constant speed of 15 miles
per hour (mph) on a dynamometer that simulates acceleration at a rate
power; and}

90 seconds upon reaching and maintaining a constant speed of 25 mph
on a dynamemeter that simulates aceeleration at a rate of 3.3 mph per
second by using 25% of the vehicle available horsepower.]

urban consumers published by the United States Department of Laber;
as of the elose of the 12-month period ending on August 31 of the
calendar year]

H3) Controller area network {CAN)—A vehicle manufae-
turer's communications protoeol that connects to the various electronie
modules in a vehiele: GAN provides one protocol that collects infor-
diagnesties (9899 emissions %estmg system. The United States Envi-

hicles and phasing in to all OBD-compliant vehicles by the 2008 model
year]
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emissions 1 station that meets all criteria for obtaining a low-
volume waiver from the Texas Department of Publie Safety]

(1) [€65)] Motorist--A person or other entity responsible for
the inspection, repair, and maintenance of a motor vehicle, which may
include, but is not limited to, owners and lessees.

(2) [#6)] On-board diagnostic (OBD) system--The com-
puter system installed in a vehicle by the manufacturer that monitors
the performance of the vehicle emissions control equipment, fuel
metering system, and ignition system for the purpose of detecting
malfunction or deterioration in performance that would be expected
to cause the vehicle not to meet emissions standards. All references
to OBD should be interpreted to mean the second generation of this
equipment, sometimes referred to as OBD II.

(3) [€H] On-road test--Utilization of remote sensing tech-
nology to identify vehicles operating within the inspection and main-
tenance program areas that have a high probability of being high-emit-
ters.

(4) [€8)] Out-of-cycle test--Required emissions test not as-
sociated with vehicle safety inspection testing cycle.

(5) [9] Primarily operated--Use of a motor vehicle greater
than 60 calendar days per testing cycle in an affected county. Motorists
shall comply with emissions requirements for such counties. It is pre-
sumed that a vehicle is primarily operated in the county in which it is
registered.

(6) [(1®)] Program area--County or counties in which the
Texas Department of Public Safety, in coordination with the commis-
sion, administers the vehicle emissions inspection and maintenance
program contained in the Texas Inspection and Maintenance State Im-
plementation Plan. These program areas include:

(A) the Dallas-Fort Worth program area, consisting of
the following counties: Collin, Dallas, Denton, Ellis, Johnson, Kauf-
man, Parker, Rockwall, and Tarrant;

(B) the El Paso program area, consisting of El Paso
County;

(C) the Houston-Galveston-Brazoria program area,
consisting of Brazoria, Fort Bend, Galveston, Harris, and Montgomery
Counties; and

D) theextended Dallas-Fort Worth program area; con-
sisting of Ellis, Johnson, Kaufman, Parker, and Rockwall Counties.
These countics became part of the program arca as of May 1, 2003;
and}

(D) [€B)] the Bexar County program area, consisting of
Bexar County.

(7) Rental vehicle-- A motor vehicle for which a rental cer-
tificate has been furnished as provided by Texas Tax Code §152.061.

(8) [EHD] Retests--Successive vehicle emissions inspec-
tions following the failing of an initial test by a vehicle during a single
testing cycle.

(9) [€2)] Testing cycle--The [Before the single sticker
transition date as defined in §114.1 of this title (relating to Defini-
eertificate expiration date for which a moter vehicle is subjeet to
a vehicle emissions inspeetion or beginning en the single stieker
transition date; the] annual cycle commencing with the first vehicle
registration expiration date for which a motor vehicle is subject to a
vehicle emissions inspection.

test—-A measurement of the tailpipe exhaust emissions of a vehicle
while the vehicle idles, first at a lower speed and then again at a higher
speed-}

fd4) Uncommon part—A part that takes more than 30 days
for expected delivery and installation where a motorist can prove that a
reasonable attempt made to locate necessary emission control parts by
retail or whelesale part suppliers will execeed the remaining time prior
to expiration of}

HA) the vehiele safety inspection certificate prior to the
single stieker transition date as defined in §114-1 of this title (relating
to Definitions);]

[B) the vehi stration besinning on the sinel
inspeetion-]

§$114.7.  Low Income Vehicle Repair Assistance, Retrofit, and Accel-
erated Vehicle Retirement Program Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in the
rules of the commission, the terms used in this chapter have the mean-
ings commonly ascribed to them in the field of air pollution control.
In addition to the terms which are defined by the TCAA, §§3.2, 101.1,
and 114.1 of this title (relating to Definitions), the following words and
terms, when used in Subchapter C, Division 2 of this chapter (relating
to Low Income Vehicle Repair Assistance, Retrofit, and Accelerated
Vehicle Retirement Program) have the following meanings, unless the
context clearly indicates otherwise.

(1) Affected county--A county with a motor vehicle emis-
sions inspection and maintenance program established under Texas
Transportation Code, §548.301.
actively buys; sells; or exchanges vehieles at an established and perma-
The term includes a franchised motor vehicle dealer and an indepen-
dent moter vehicle dealer]

(2) [€3)] Car--A motor vehicle, other than a golf cart, truck
or bus, designed or used primarily for the transportation of persons. A

passenger van or sports utility vehicle may be considered a car under
this section.

(3) [(4)] Commercial vehicle--A vehicle that is owned or
leased in the regular course of business of a commercial or business
entity.

(4) Dealer--A person who regularly and actively buys,
sells, or exchanges vehicles at an established and permanent location
as defined under Texas Transportation Code, §503.001. The term
includes a franchised motor vehicle dealer and an independent motor
vehicle dealer.

(5) Destroyed--Crushed, shredded, scrapped, or otherwise
dismantled to render a vehicle, vehicle's engine, or emission control
components permanently and irreversibly incapable of functioning as
originally intended.

(6) Dismantled--Extraction of parts, components, and
accessories for use in the Low Income Vehicle Repair Assistance,
Retrofit, and Accelerated Vehicle Retirement Program or sold as used
parts.

(7) Electric vehicle--A motor vehicle that draws propulsion
energy only from a rechargeable energy storage system.
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(8) Emissions control equipment--Relating to a motor ve-
hicle that is subject to §114.50(a) of this title (relating to Vehicle Emis-
sions Inspection Requirements). If the vehicle is so equipped, these
include: exhaust gas recirculation system, power control module, cat-
alytic converter, oxygen sensors, evaporative purge canister, positive
crankcase ventilation valve, and gas cap.

(9) Engine--The fuel-based mechanical power source of a
motor vehicle that is subject to §114.50(a) of this title (relating to Vehi-
cle Emissions Inspection Requirements), which includes the crankcase,
cylinder block, and cylinder head(s) and their initial internal compo-
nents, the oil pan and cylinder head valve covers, and the intake and
exhaust manifolds.

(10) Fleet vehicle--A motor vehicle operated as one of a
group that consists of more than ten motor vehicles and that is owned
and operated by a public or commercial entity or by a private entity
other than a single household.

(11) Hybrid vehicle--A motor vehicle that draws propul-
sion energy from both gasoline or conventional diesel fuel and a
rechargeable energy storage system.

(12) LIRAP--Low Income Vehicle Repair Assistance,
Retrofit, and Accelerated Vehicle Retirement Program.

(13) LIRAP fee--The portion of the vehicle emissions in-
spection fee that is required to be remitted to the state at the time of
annual vehicle registration, as authorized by Texas Health and Safety
Code, §382.202, in counties participating in the Low Income Vehicle
Repair Assistance, Retrofit, and Accelerated Vehicle Retirement Pro-
gram.

(14) LIRAP fee termination date--The first day of the
month for the month that the Texas Department of Motor Vehicles
issues registration notices without the Low Income Vehicle Repair
Assistance, Retrofit, and Accelerated Vehicle Retirement Program
(LIRAP) fee, as defined in this section, in a participating county opting
out of the LIRAP.

(15) LIRAP opt-out effective date--The date upon which a
county that was participating in the Low Income Vehicle Repair Assis-
tance, Retrofit, and Accelerated Vehicle Retirement Program (LIRAP)
becomes a non-participating county, which occurs when the grant
contract between the county and the executive director, established in
§114.64(a) of this title (relating to LIRAP Requirements), is ended,
but no earlier than the LIRAP fee termination effective date.

(16) Motor vehicle--A fully self-propelled vehicle having
four wheels that has as its primary purpose the transport of a person,
persons, or property on a public highway.

(17) Natural gas vehicle--A motor vehicle that uses only
compressed natural gas or liquefied natural gas as fuel.

(18) Non-participating county--An affected county that has
either:

(A) not opted into the Low Income Vehicle Repair As-
sistance, Retrofit, and Accelerated Vehicle Retirement Program (LI-
RAP) authorized by Texas Health and Safety Code, §382.209; or

(B) opted out of the LIRAP according to the procedures
specified in §114.64(g) of this title (relating to LIRAP Requirements)
and has been released from all program requirements, including assess-
ment of the LIRAP fee as defined in this section and participation in
LIRAP grant programs.

(19) Participating county--An affected county in which the
commissioners court by resolution has chosen to implement a Low
Income Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle

Retirement Program (LIRAP) authorized by Texas Health and Safety
Code, §382.209. An affected county that is in the process of opting
out of the LIRAP is considered a participating county until the LIRAP
opt-out effective date as defined in this section.

(20) Proof of sale--A notice of sale or transfer filed with the
Texas Department of Motor Vehicles as required under Texas Trans-
portation Code, §503.005, or if unavailable, an affidavit from the sell-
ing dealer or documents approved by the commission.

(21) Proof of transfer--A TCEQ form that identifies the ve-
hicle to be destroyed and tracks the transfer of the vehicle to the recycler
from the participating county, [aatemebile] dealer, and dismantler.

(22) Qualifying motor vehicle--A motor vehicle that meets
the requirements for replacement in §114.64 of this title (relating to
LIRAP Requirements).

(23) Recognized emissions repair facility--An automotive
repair facility as provided in 37 Texas Administrative Code §23.51 (re-
lating to Vehicle Emissions Inspection Requirements).

(24) Recycled--Conversion of metal or other material into
raw material products that have prepared grades; an existing or po-
tential economic value; and using these raw material products in the
production of new products.

(25) Replacement vehicle--A vehicle that is in a class or
category of vehicles that has been certified to meet federal Tier 2, Bin
5 or cleaner Bin certification under 40 Code of Federal Regulations
§86.1811-04 or federal Tier 3, Bin 160 or cleaner Bin certification un-
der 40 Code of Federal Regulations (CFR) §86.1811-17; has a gross
vehicle weight rating of less than 10,000 pounds; have an odometer
reading of not more than 70,000 miles; the total cost does not exceed
$35,000 and up to $45,000 for hybrid, electric, or natural gas vehicles,
or vehicles certified as Tier 2, Bin 3 or cleaner Bin certification under
40 CFR §86.1811-04 or federal Tier 3, Bin 85 or cleaner Bin certifica-
tion under 40 CFR §86.1811-17; and has passed a Texas Department
of Public Safety motor vehicle [safety inspection or safety and] emis-
sions inspection within the 15-month period before the application is
submitted.

(26) Retrofit--To equip, or the equipping of, an engine or
an exhaust or fuel system with new, emissions-reducing parts or equip-
ment designed to reduce air emissions and improve air quality, after the
manufacture of the original engine or exhaust or fuel system, so long
as the parts or equipment allow the vehicle to meet or exceed state and
federal air emissions reduction standards.

(27) Retrofit equipment--Emissions-reducing equipment
designed to reduce air emissions and improve air quality that is
approved by the United States Environmental Protection Agency and
is installed after the manufacture of the original engine, exhaust, or
fuel system.

(28) Total cost--The total amount of money paid or to be
paid for the purchase of a motor vehicle as set forth as the sales price
in the form entitled "Application for Texas Certificate of Title" pro-
mulgated by the Texas Department of Motor Vehicles. In a transaction
that does not involve the use of that form, the term means an amount
of money that is equivalent, or substantially equivalent, to the amount
that would appear as the sales price on the application for Texas Cer-
tificate of Title if that form were used.

(29) Truck--A motor vehicle having a gross vehicle weight
rating of less than 10,000 pounds and designed primarily for the trans-
port of persons and cargo.

(30) Vehicle--A motor vehicle subject to §114.50(a) of this
title (relating to Vehicle Emissions Inspection Requirements).
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(31) Vehicle owner--For the purposes of repair assistance
or retrofit, the person who holds the Certificate of Title for the vehicle
and/or the operator who is granted possession and is authorized to make
repairs under a lease or purchase agreement; and for the purposes of
accelerated retirement, the person who holds the Certificate of Title for
the vehicle.

(32) Vehicle retirement facility--A facility that, at a mini-
mum, is licensed, certified, or otherwise authorized by the Texas De-
partment of Motor Vehicles to destroy, recycle, or dismantle vehicles.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402578

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-6087
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SUBCHAPTER C. VEHICLE INSPECTION
AND MAINTENANCE; LOW INCOME
VEHICLE REPAIR ASSISTANCE, RETROFIT,
AND ACCELERATED VEHICLE RETIREMENT
PROGRAM; AND EARLY ACTION COMPACT
COUNTIES

DIVISION 1. VEHICLE INSPECTION AND
MAINTENANCE

30 TAC §§114.50, 114.51, 114.53

Statutory Authority

The amendments to 30 Texas Administrative Code (TAC)
§§114.50, 114.51, and 114.53 are proposed under the authority
of Texas Water Code (TWC) §5.103, concerning Rules; TWC
§5.105, concerning General Policy, which authorize the com-
mission to carry out its powers and duties under the TWC; TWC
§7.0002, concerning Enforcement Authority, which authorizes
the commission to enforce the provisions of the Water Code and
the Health and Safety Code within the commission's jurisdiction;
and under Texas Health and Safety Code (THSC) §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purpose of the Texas Clean
Air Act (TCAA).

The amendments to 30 TAC Chapter 114 are also proposed un-
der THSC §382.002, concerning Policy and Purpose, which es-
tablishes the commission's purpose to safeguard the state's air
resources, consistent with the protection of public health, gen-
eral welfare, and physical property; THSC §382.011, concern-
ing General Powers and Duties, which authorizes the commis-
sion to control the quality of the state's air; THSC §382.051, con-
cerning Permitting Authority of the Commission of the Commis-
sion; Rules which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits issued under the TCAA. Additionally, the

amendments to 30 TAC Chapter 114 are authorized under THSC
§382.202, concerning Vehicle Emissions Inspection and Mainte-
nance (I/M) Program, which authorizes the commission to estab-
lish vehicle fuel content standards after January 1, 2004, as long
as distribution of low emission diesel as described in the state im-
plementation plan (SIP) is not required prior to February 1, 2005;
THSC §382.203, concerning Vehicles Subject to Program; Ex-
emptions, which establishes which vehicles are subject to the
I/M program and which are exempt from it; and THSC §382.205,
concerning Inspection Equipment and Procedures, which autho-
rizes the commission to adopt standards and specifications for
motor vehicle emissions testing equipment, recordkeeping and
reporting procedures, and measurable emissions standards, as
well as consult with the Department of Public Safety (DPS) of
the State of Texas.

§114.50.  Vehicle Emissions Inspection Requirements.

(a) Applicability. The requirements of this section and those
contained in the Texas Inspection and Maintenance (I/M) State Imple-
mentation Plan (SIP) must be applied to all gasoline-powered motor
vehicles 2 - 24 years old and subject to an annual emissions inspection,
with the exception of rental vehicles as defined in §114.2 of this title
(relating to Inspection and Maintenance Definitions) which are sub-
ject to an annual emissions inspection at 3 - 24 years old [beginning
with the first safety inspeetion]. Military tactical vehicles, motorcy-
cles, diesel-powered vehicles, dual-fueled vehicles that cannot operate
using gasoline, and antique vehicles registered with the Texas Depart-
ment of Motor Vehicles are excluded from the program. Inspection
[Safety inspeetion] facilities and inspectors certified by the Texas De-
partment of Public Safety (DPS) must inspect all subject vehicles in the
following program areas as defined in §114.2 of this title [(relating to
Inspection and Maintenanee Definitions);] in accordance with the fol-
lowing schedule.

(1) All 1996 and newer model year vehicles registered and
primarily operated in the Dallas-Fort Worth (DFW) program area, the
Houston-Galveston-Brazoria (HGB) program area, or El Paso County
equipped with on-board diagnostic (OBD) systems must be tested using
United States Environmental Protection Agency (EPA)- approved OBD
test procedures. [This paragraph applies to all vehieles and

primarily operated in El Paso County; the Dallas-Fort Worth (DEW)
program area; and the Houston-Galveston-Brazoria (HGB) program
area. |

HA) Beginning May 15 2002; all 1996 and newer model
year vehicles registered and primarily operated in Collin, Dallas, Den-
ton, and Tarrant Counties equipped with on-board diagnostic (OBD)
systems must be tested using United States Environmental Protection

Ageney (EPA)-approved OBD test procedures:}

[(B) Beginning May 1; 2002; all pre-1996 model year
vehieles registered and primarily operated in Collin; Dallas; Denton;
mode (ASM-2) test or a vehicle emissions test approved by the EPA}
fected program areas must offer both the ASM-2 test and the OBD
test exeept low volume emissions inspection stations: If an owner or
operator wishes to have his or her station elassified as a low velume
emissions inspection station; the station owner or operator shall peti-
tion the DPS in accordance with the rules and procedures established
by the DPS.]

{2y This paragraph applies to all vehicles registered and
primarily operated in the extended DEW (EDEW) program area-}
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{(B) Beginning May 1, 2003, all pre-1996 model year
Parker; and Rockwall Counties must be tested using an ASM-2 test or
a vehiele emissions test approved by the EPA}
fected program areas must offer both the ASM-2 test and the OBD
test exeept low volume emissions inspeetion stations: Hf an ewner or
operator wishes to have his or her station elassified as a low volume
emissions ispeetion station; the station owner or operator shall peti-
tion the DPS in accordance with the rules and procedures established
by the DPS.]

{(3) This paragraph applies to all vehieles registered and
primarily operated in the Houston-Galveston-Brazoria (HGB) program
area:}

HA) Beginning May 15 2002; all 1996 and newer model
year vehicles registered and primarily operated in Harris County
equipped with OBD systems must be tested using EPA-approved OBD
test procedures-]

{(B) Beginning May 1, 2002, all pre-1996 model ycar
vehicles registered and primarily operated in Harris County must be
tested using an ASM-2 test or a vehiele emissions test approved by the
EPAY

S Al wvehicle emissions inspeection stations in af-
feeted program areas must offer both the ASM-2 test and the OBD
test exeept low volume emissions inspection stations: If an owner or
operator wishes to have his or her station elassified as a low velume
emissions inspection station; the station owner or operator shall peti-
tion the DPS in accordance with the rules and procedures established
by the DPS-}

D) Beginning May 1;2003; all 1996 and newer model
operated in Brazeria; Fort Bend; Galveston; and Montgomery Counties
mrast be tested using EPA-approved OBD test proeedures-]

HE) Beginning May 1; 2003; all pre-1996 model year
vehicles registered and primarily operated in Brazeria; Fort Bend;
Galveston, and Montgomery Countics must be tested using the ASM-2
test procedures or a vehicle emissions test approved by the EPA}

f4) This paragraph applies to all vehieles registered and
primarily operated in the El Paso program area.]

[(A) Al vehicles must be tested using a two-speed idle
(TSI test through December 31, 2006.]

HB) Beginning Janvary 1; 2007, all 1996 and newer
medelye&rveh&eleseqmppedW%hQBDsystemsmus{betestedﬂs-
ing EPA-approved OBD test procedures-}

HE) Beginning Januvary +; 2007 all pre-1996 medel
yeafvehielesmustbetestedusmgalé}lt%ﬂ

(D) Beginning January 1, 2007, all vehicle emissions
inspeetion stations in the El Paso program area must offer both the TSI
test and OBD test.]

(2) [€5)] This paragraph applies to all vehicles registered
and primarily operated in the Bexar County program area.

(A) Beginning November 1, 2026, all 2 - 24 year old
subject vehicles equipped with OBD systems must be tested using EPA-
approved OBD test procedures.

(B) Beginning November 1, 2026, all vehicle emissions
inspection stations in the Bexar County program area must offer the
OBD test.

(b) Control requirements.

(1) No person or entity may operate, or allow the operation
of, a motor vehicle registered in the DFW, [EPFW,;] HGB, El Paso, and
Bexar County program areas that does not comply with:

[A) alt applicable air potuti . |
lated requirements ineluded in the annual vehiele safefy inspeetion re-
quirements administered by the DPS as evidenced prior to the single
sticker transition date as defined in §114-1 of this title (relating to Def-
initions) by a current valid inspection certificate affixed to the vehicle
windshield; a eurrent valid vehiele inspeetion report (VIR); or other
form of proof authorized by the DPS:}

(A) [B)] All [beginning on the single sticker transi-
tion date; all] applicable air pollution emissions control-related require-
ments included in the annual vehicle [safety] inspection requirements
administered by the DPS, as evidenced by a current valid vehicle regis-
tration insignia sticker, a current valid vehicle inspection report (VIR)
[VIR], or other form of proof authorized by the DPS or the DMV; and

(B) [€€)] the vehicle emissions I/M requirements con-
tained in this subchapter.

{(2) Al federal government agencies must require a mo-
tor vehiele eperated by any federal government ageney employee on
any property or facility under the jurisdiction of the federal govern-
ment ageney and loeated in a program area to comply with all vehi-
ele emissions 1M requirements speeified in Texas Health and Safety
Ceode; Subchapter G; §§382:201 - 382216 (coneerning Vehiele Emis-
sions); and this chapter. Commanding officers or directors of federal
faeilities shall eertify annually to the exeeutive director; or appeinted
designee; that all subjeet vehicles have been tested and are in comph-
ageney; employee; or military personnel vehicles as long as sueh visits
de not exceed 60 calendar days per year}

(2) [63)] Any motorist in the DFW, [EDEW,] HGB, El Paso,
or Bexar County program areas who has received a notice from an
emissions inspection station that there are recall items unresolved on
his or her motor vehicle should furnish proof of compliance with the
recall notice prior to the next vehicle emissions inspection, such as a
written statement from the dealer [dealership] or leasing agency indi-
cating that emissions repairs have been completed.

(3) [#H] A motorist whose vehicle has failed an emissions
test may request a challenge retest through the DPS. If the retest is
conducted within 15 days of the initial inspection, the retest is free.

(4) [65)] A motorist whose vehicle has failed an emissions
test and has not requested a challenge retest or whose vehicle has failed
a challenge retest shall have emissions-related repairs performed and
submit a properly completed vehicle repair form (VRF) in order to re-
ceive a retest. In order to receive a waiver or time extension, the mo-
torist shall submit a VRF or applicable documentation as deemed nec-
essary by the DPS.

(5) [€6)] A motorist whose vehicle is registered in the DFW,
[EPEW,] HGB, El Paso, or Bexar County program areas or in any
county adjacent to a program area and whose vehicle has failed an
on-road test administered by the DPS shall:
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(A) submit the vehicle for an out-of-cycle vehicle emis-
sions inspection within 30 days of written notice by the DPS; and

(B) satisfy all inspection, extension, or waiver require-
ments of the vehicle emissions I/M program specified in 37 TAC Chap-
ter 23, Subchapter E (relating to Vehicle Emissions Inspection and
Maintenance Program).

(6) [€H] A subject vehicle registered in a county without
an I/M program that meets the applicability criteria of subsection (a) of
this section and the ownership of which has changed through a retail
sale as defined by Texas Occupations Code, §2301.002, is not eligible
for title receipt or registration in a county with an I/M program unless
proof'is presented that the vehicle has passed an approved vehicle emis-
sions inspection within 90 days before the title transfer. The evidence
of proof required may be in the form of the VIR [vehiele inspection re-
pert OVR)] or another proof of the program compliance as authorized
by the DPS. All 1996 and newer model year vehicles with less than
50,000 miles are exempt from the test-on-resale requirements of this
paragraph.

(7) [€8)] State, governmental, and quasi-governmental
agencies that fall outside the normal registration or inspection process
must comply with all vehicle emissions I/M requirements for vehicles
primarily operated in I/M program areas.

(c) Waivers and extensions. A motorist may apply to the DPS
for a waiver or an extension as specified in 37 TAC Chapter 23, Sub-
chapter E, which defers the need for full compliance with vehicle emis-
sions standards for a specified period of time after failing a vehicle
emissions inspection.

(d) Prohibitions.

(1) No person may issue or allow the issuance of a VIR, as
authorized by the DPS unless [all applicable air pellution emissions
control-related requirements of the annual vehicle safety inspeetion
and] the vehicle emissions I/M requirements are completely and prop-
erly performed in accordance with the rules and regulations adopted by
the DPS and the commission. Prior to taking any enforcement action
regarding this provision, the commission must consult with the DPS.

(2) No [Before the single sticker transition date as defined
in $HH4-1 of this title; no person may allow or participate in the prepa-
ration; duplication; sale; distribution; or use of false; counterfeit; or
stolen safety inspection eertifieates; VIRs; VREs; vehiele emissions
repair documentation; or other documents that may be used to circum-
vent applicable vehiele emissions /M requirements and to commit an
offense speeified in Texas Transportation Code; §548.603 (concern-
ing Fietitious or Counterfeit Inspection Certifieate or Insurance Doeu-
ment). Beginning on the single sticker transition date; no] person may
allow or participate in the preparation, duplication, sale, distribution, or
use of false, counterfeit, or stolen vehicle registration insignia stickers,
VIRs, VRFs, vehicle emissions repair documentation, or other docu-
ments that may be used to circumvent applicable vehicle emissions I/M
requirements and to commit an offense specified in Texas Transporta-
tion Code, §548.603 (concerning Fictitious or Counterfeit Inspection
Certificate or Insurance Document).

(3) No organization, business, person, or other entity may
represent itself as an emissions inspector certified by the DPS unless
such certification has been issued under the certification requirements
and procedures contained in Texas Transportation Code, §§548.401 -
548.404.

(4) No person may act as or offer to perform services as a
Recognized Emissions Repair Technician of Texas, as designated by
the DPS, without first obtaining and maintaining DPS recognition.

§114.51.  Equipment Evaluation Procedures for Vehicle Exhaust Gas

Analyzers.

(a) Any manufacturer or distributor of vehicle testing equip-
ment may apply to the executive director of the commission or his
appointee, for approval of an exhaust gas analyzer or analyzer sys-
tem for use in the Texas Inspection and Maintenance (I/M) program
administered by the Texas Department of Public Safety. Each ma-
nufacturer shall submit a formal certificate to the commission stat-
ing that any analyzer model sold or leased by the manufacturer or
its authorized representative and any model currently in use in the
I/M program will satisfy all design and performance criteria set forth
in the most recent version of the "Specifications for Vehicle Exhaust
Gas Analyzer Systems for Use in the Texas Vehicle Emissions Test-
ing Program." Copies of this document are available at the commis-
sion's Central Office, located at 12100 Park 35 Circle, Austin, Texas
78753 or at https://www.tceq.texas.gov/downloads/air-quality/mobile-
source/txvehanlspecs.pdf. [Attp:tiwww-teeq-state-teustassets/public/i-
mplementation/air/ms/IM/tevehanispees-pdf-] The manufacturer shall
also provide sufficient documentation to demonstrate conformance w-
ith these criteria including a complete description of all hardware com-
ponents, the results of appropriate performance testing, and a point-by-
point response to each specific requirement.

(b) All equipment must be tested by an independent test labo-
ratory. The cost of the certification must be absorbed by the manufac-
turer. The conformance demonstration must include, but is not limited
to:

(1) certification that equipment design and construction
conform with the specifications referenced in subsection (a) of this
section;

(2) documentation of successful results from appropriate
performance testing;

(3) evidence of necessary changes to internal computer
programming, display format, and data recording sequence;

(4) a commitment to fulfill all maintenance, repair, train-
ing, and other service requirements described in the specifications ref-
erenced in subsection (a) of this section. A copy of the minimum war-
ranty agreement to be offered to the purchaser of an approved vehicle
exhaust gas analyzer must be included in the demonstration of confor-
mance; and

(5) documentation of communication ability using proto-
col provided by the commission or the commission Texas Information
Management System (TIMS) contractor.

(c) If a review of the demonstration of conformance and all
related support material indicates compliance with the criteria listed
in subsections (a) and (b) of this section, the executive director or his
appointee may issue a notice of approval to the analyzer manufacturer
that endorses the use of the specified analyzer or analyzer system in the
Texas I/M program.

(d) The applicant shall comply with all special provisions and
conditions specified by the executive director or his appointee in the
notice of approval.

(e) Any manufacturer or distributor that receives a notice of
approval from the executive director or the executive director's ap-
pointee for vehicle emissions test equipment for use in the Texas I/M
program may be subject to appropriate enforcement action and penal-
ties prescribed in the Texas Clean Air Act or the rules and regulations
promulgated thereunder if:

(1) any information included in the conformance demon-
stration as required in subsection (b) of this section is misrepresented
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resulting in the purchase or operation of equipment in the Texas /M
program that does not meet the specifications referenced in subsection
(a) of this section;

(2) the applicant fails to comply with any requirement or
commitment specified in the notice of approval issued by the executive
director or implied by the representations submitted by the applicant
in the conformance demonstration required by subsection (b) of this
section;

(3) the manufacturer or distributor fails to provide on-site
service response by a qualified repair technician within two business
days of a request from an inspection station, excluding Sundays, na-
tional holidays (New Year's Day, Martin Luther King Jr. Day, Pres-
ident's Day, Memorial Day, Independence Day, Labor Day, Veteran's
Day, Thanksgiving Day, and Christmas Day), and other days when a
purchaser's business might be closed;

(4) the manufacturer or distributor fails to fulfill, on a con-
tinuing basis, the requirements described in this section or in the spec-
ifications referenced in subsection (a) of this section; or

(5) the manufacturer fails to provide analyzer software up-
dates within six months of request and fails to install analyzer updates
within 90 days of commission written notice of acceptance.

$§114.53.  Inspection and Maintenance Fees.

(a) The following fees must be paid for an emissions inspec-
tion of a vehicle at an inspection station. This fee must include one free
retest should the vehicle fail the emissions inspection provided that the
motorist has the retest performed at the same station where the vehicle
originally failed and submits, prior to the retest, a properly completed
vehicle repair form showing that emissions-related repairs were per-
formed and the retest is conducted within 15 days of the initial emis-
sions test.

(1) In the Dallas-Fort Worth program area, the Houston-
Galveston-Brazoria program area, and El Paso County, any emissions
inspection station required to conduct an emissions test in accordance
with §114.50(a)(1) of this title (relating to Vehicle Emissions Inspec-
tion Requirements) must collect a fee not to exceed $18.50.

HH In El Pase County beginning May 1; 2002 and ending
on the day before the single sticker transition date as defined in
%M%M&&eﬁﬂﬂg%%@ﬂs—}aﬁyeﬂ%ﬁmﬁsm@eﬁeﬂ
station required to conduct an emissions test in accordance with
SHAS0@HDHEA); B); o (C) of this title (relating to Vehicle Emissions
Inspection Requirements) must collect a fee of $14 and remit $2.50 to
the Texas Department of Public Safety (DPS). If the El Paso County
Commissioners Court adopts a resolution that is approved by the com-
mission to participate in the Low Income Vehicle Repair Assistanee;
Retrofit, and Accelerated Vehicle Retirement Program (LIRAP), the
cmissions inspection station in El Paso County must collect a fec of
$16 and remit to the DPS $4.50 beginning upon the date specified
cmiissions inspection station in El Paso County required to conduct an
emissions test in aceordanee with $H4-50(a)(DA); (B); or (©) of this
title must collect a fee not to exceed $11-50.]

12) In the Dallas-Fort Worth program area beginning May
1, 2002 and ending on the day before the single sticker transition date as
to conduet an emissions test in accordance with §1H450(@HA) or
B) of this title and in the extended Dallas-Fort Worth program area
beginning May 1; 2003 and ending on the day before the single sticker
transition date; any emissions inspection station required to conduet an
ermissions test in acecordance with §H450()2HA) or (B) of this H-

tle must collect a fee not to exceed $27. Beginning May 1, 2002 and
ending on the day before the single sticker transition date in the Dal-
las-Fort Worth and the extended Dallas-Fort Worth program areas; the
in the Dallas-Fort Worth and the extended Dallas-Fort Worth program
stons test in accordanece with §H4-50(@HA) or (B) and (A or (B)
of this title must colleet a fee not to exeeed $24-50 for each ASM-2 test
and $18-50 for each OBD test}

13) In the Houston-Galveston-Brazeria program area be-
ginning May 1; 2002 and ending on the day before the single sticker
tion station in Harris County required to conduet an emissions test in ae-
cordance with §114.50(a)(3)(A) or (B) of this title and beginning May
1; 2003 and ending on the day before the single sticker transition date;
Montgomery Counties required to conduct an emissions test in accor-
danee with §H4-50()3HD) or (E) of this title must collect a fee not to
exceed $27. Beginning May 1, 2002 and ending on the day before the
to the DPS $2.50 for each ASM-2 test and $8.50 for each OBD test.
tion station required to conduct an emissions test in accordance with
SHASO(@)BHA), (B), (D), or (E) of this title must collect a fee not to
exceed $24.50 for each ASM-2 test and $18.50 for each OBD test.]

(2) [4)] In the Bexar County program area beginning
November 1, 2026, any emissions inspection station in Bexar
County required to conduct an emissions test in accordance with
§114.50(a)(5)(A) or (B) of this title must collect a fee not to exceed
$18.50.

(b) The per-vehicle fee and the amount the inspection station
remits to the Texas Department of Public Safety (DPS) [BDPS] for a
challenge test at an inspection station designated by the DPS, must be
the same as the amounts set forth in subsection (a) of this section. The
challenge fee must not be charged if the vehicle is retested within 15
days of the initial test.

(c) Inspection stations performing out-of-cycle vehicle emis-
sions inspections for the state's remote sensing element must charge a
motorist for an out-of-cycle emissions inspection in the amount speci-
fied in subsection (a) of this section resulting from written notification
that subject vehicle failed on-road testing. If the vehicle passes the ve-
hicle emissions inspection, the vehicle owner may request reimburse-
ment from the DPS.

(d) Vehicle [Beginning on the single sticker transition date as
defined in §114-1 of this title; vehiele] owners shall remit as part of the
annual vehicle registration fee collected by the Texas Department of
Motor Vehicles (DMV) or county tax assessor-collector the amount of
the vehicle emissions inspection fee that is required to be remitted to
the state.

(1) In El Paso County, the following requirements apply.

(A) If participating in the Low Income Vehicle Repair
Assistance, Retrofit, and Accelerated Vehicle Retirement Program (LI-
RAP) [EIRAP], vehicle owners shall remit $4.50 for motor vehicles
subject to vehicle emissions inspections to the DMV or county tax as-
sessor-collector at the time of annual vehicle registration as part of the
vehicle emissions inspection fee. Of the $4.50 remitted, $2.00 consti-
tutes the LIRAP fee as defined in §114.7 of this title (relating to Low
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Income Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle
Retirement Program Definitions).

(B) If participating in the LIRAP and in the process of
opting out, vehicle owners shall remit $4.50 for motor vehicles sub-
ject to vehicle emissions inspections to the DMV or county tax asses-
sor-collector at the time of annual vehicle registration as part of the
vehicle emissions inspection fee until the LIRAP fee termination effec-
tive date as defined in §114.7 of this title. Of the $4.50 remitted, $2.00
constitutes the LIRAP fee as defined in §114.7 of this title. Upon the
LIRAP fee termination effective date, vehicle owners shall remit $2.50
for motor vehicles subject to vehicle emissions inspections to the DMV
or county tax-assessor-collector at the time of annual vehicle registra-
tion as part of the vehicle emissions inspection fee.

(C) 1If not participating in the LIRAP, vehicle owners
shall remit $2.50 for motor vehicles subject to vehicle emissions in-
spections to the DMV or county tax-assessor-collector at the time of
annual vehicle registration as part of the vehicle emissions inspection
fee.

(2) In the Dallas-Fort Worth program area [and the ex-
tended Dallas-Fort Worth program areas|, the following requirements

apply.

(A) Vehicle owners in counties participating in the LI-
RAP shall remit [$2.50 for meter vehicles subject to ASM-2 tests and]
$8.50 for motor vehicles subject to OBD tests to the DMV or county
tax assessor-collector at the time of annual vehicle registration as part
of the vehicle emissions inspection fee. Of the $8.50 remitted for OBD
tests, $6.00 constitutes the LIRAP fee as defined in §114.7 of this title.

(B) Vehicle owners in counties participating in the LI-
RAP that are in the process of opting out shall remit [$2.-50 for meter
vehieles subjeet to ASM-2 tests and] $8.50 for motor vehicles subject
to OBD tests to the DMV or county tax assessor-collector at the time
of annual vehicle registration as part of the vehicle emissions inspec-
tion fee until the LIRAP fee termination effective date as defined in
§114.7 of this title. Of the $8.50 remitted for OBD tests, $6.00 consti-
tutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP
fee termination effective date, vehicle owners in participating counties
that are in the process of opting out of the LIRAP shall remit $2.50 for
motor vehicles subject to vehicle emissions inspections to the DMV or
county tax-assessor-collector at the time of annual vehicle registration
as part of the vehicle emissions inspection fee.

(C) Vehicle owners in counties not participating in the
LIRAP shall remit $2.50 for motor vehicles subject to vehicle emis-
sions inspections to the DMV or county tax-assessor-collector at the
time of annual vehicle registration as part of the vehicle emissions in-
spection fee.

(3) In the Houston-Galveston-Brazoria program area, the
following requirements apply.

(A) Vehicle owners in counties participating in the LI-
RAP shall remit [$2:50 for meter vehieles subjeet to ASM-2 tests and]
$8.50 for motor vehicles subject to OBD tests to the DMV or county
tax assessor-collector at the time of annual vehicle registration as part
of the vehicle emissions inspection fee. Of the $8.50 remitted for OBD
tests, $6.00 constitutes the LIRAP fee as defined in §114.7 of this title.

(B) Vehicle owners in counties participating in the LI-
RAP that are in the process of opting out shall remit [$2:50 for metor
vehieles subjeet to ASM-2 tests and] $8.50 for motor vehicles subject
to OBD tests to the DMV or county tax assessor-collector at the time
of annual vehicle registration as part of the vehicle emissions inspec-
tion fee until the LIRAP fee termination effective date as defined in
§114.7 of this title. Of the $8.50 remitted for OBD tests, $6.00 consti-

tutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP
fee termination effective date, vehicle owners in participating counties
that are in the process of opting out of the LIRAP shall remit $2.50 for
motor vehicles subject to vehicle emissions inspections to the DMV or
county tax-assessor-collector at the time of annual vehicle registration
as part of the vehicle emissions inspection fee.

(C) Vehicle owners in counties not participating in the
LIRAP shall remit $2.50 for motor vehicles subject to vehicle emis-
sions inspections to the DMV or county tax-assessor-collector at the
time of annual vehicle registration as part of the vehicle emissions in-
spection fee.

(4) Inthe Bexar County program area, vehicle owners shall
remit $2.50 for motor vehicles subject to vehicle emissions inspections
to the DMV or county tax-assessor-collector at the time of annual ve-
hicle registration as part of the vehicle emissions inspection fee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402579

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-6087
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DIVISION 2. LOW INCOME VEHICLE REPAIR
ASSISTANCE, RETROFIT, AND ACCELERATED
VEHICLE RETIREMENT PROGRAM

30 TAC §§114.60, 114.64, 114.66, 114.72

Statutory Authority

The amendments to 30 Texas Administrative Code (TAC)
§§114.60, 114.64, 114.66, and 114.72 are proposed under
the authority of Texas Water Code (TWC) §5.103, concerning
Rules; TWC §5.105, concerning General Policy, which autho-
rize the commission to carry out its powers and duties under
the TWC; TWC §7.0002, concerning Enforcement Authority,
which authorizes the commission to enforce the provisions of
the Water Code and the Health and Safety Code within the
commission's jurisdiction; and under Texas Health and Safety
Code (THSC) §382.017, concerning Rules, which authorizes
the commission to adopt rules consistent with the policy and
purpose of the Texas Clean Air Act (TCAA).

The amendments to 30 TAC Chapter 114 are also proposed un-
der THSC §382.002, concerning Policy and Purpose, which es-
tablishes the commission's purpose to safeguard the state's air
resources, consistent with the protection of public health, gen-
eral welfare, and physical property; THSC §382.011, concern-
ing General Powers and Duties, which authorizes the commis-
sion to control the quality of the state's air; THSC §382.051, con-
cerning Permitting Authority of the Commission of the Commis-
sion; Rules which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits issued under the TCAA. Additionally, the
amendments to 30 TAC Chapter 114 are authorized under THSC
§382.202, concerning Vehicle Emissions Inspection and Mainte-
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nance (I/M) Program, which authorizes the commission to estab-
lish vehicle fuel content standards after January 1, 2004, as long
as distribution of low emission diesel as described in the state im-
plementation plan (SIP) is not required prior to February 1, 2005;
THSC §382.203, concerning Vehicles Subject to Program; Ex-
emptions, which establishes which vehicles are subject to the
I/M program and which are exempt from it; and THSC §382.205,
concerning Inspection Equipment and Procedures, which autho-
rizes the commission to adopt standards and specifications for
motor vehicle emissions testing equipment, recordkeeping and
reporting procedures, and measurable emissions standards, as
well as consult with the Department of Public Safety (DPS) of
the State of Texas.

§114.60. Applicability for LIRAP.

(a) The provisions of §114.7 of this title (relating to Low In-
come Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle Re-
tirement Program Definitions) and Division 2 of this subchapter (relat-
ing to Low Income Vehicle Repair Assistance, Retrofit, and Acceler-
ated Vehicle Retirement Program) provide the minimum requirements
for county implementation of a Low Income Vehicle Repair Assistance,
Retrofit, and Accelerated Vehicle Retirement Program (LIRAP) and
apply to counties that implement a vehicle emissions inspection pro-
gram and have elected to implement LIRAP provisions.

(b) To be eligible for assistance under this division, vehicles
must be subject to §114.50(a) of this title (relating to Vehicle Emissions
Inspection Requirements).

(c) LIRAP does not apply to a vehicle that is a:
(1) fleet vehicle;
(2) commercial vehicle;
(3) wvehicle owned or leased by a governmental entity;

(4) vehicle registered as a classic motor vehicle, custom
vehicle, or street rod [as defined by] under Texas Transportation Code,

§504.501 [§502.274];

(5) wvehicle registered as an exhibition vehicle, including
antique or military vehicles, under [as defined by] Texas Transportation

Code, §504.502 [§502:275];

(6) vehicle not regularly used for transportation during the
normal course of daily activities; or

(7) vehicle subject to §114.50(a) of this title that is regis-
tered in a non-participating county.

(d) A participating county must ensure that owners of vehicles
under subsection (c) of this section do not receive monetary or compen-
satory assistance under LIRAP.

$114.64. LIRAP Requirements.

(a) Implementation. Participation in the Low Income Vehicle
Repair Assistance, Retrofit, and Accelerated Vehicle Retirement Pro-
gram (LIRAP) is voluntary. An affected county may choose to partic-
ipate in the program at its discretion. Upon receiving a written request
to participate in the LIRAP by a county commissioner's court, the ex-
ecutive director shall authorize the implementation of a LIRAP in the
requesting county. The executive director and county shall enter into a
grant contract for the implementation of the LIRAP.

(1) The grant contract must provide conditions, require-
ments, and projected funding allowances for the implementation of the
LIRAP.

(2) A participating county may contract with an entity ap-
proved by the executive director for services necessary to implement

the LIRAP. A participating county or its designated entity shall demon-
strate to the executive director that, at a minimum, the county or its
designated entity has provided for appropriate measures for determin-
ing applicant eligibility and repair effectiveness and ensuring against
fraud.

(3) The participating county shall remain the contracted en-
tity even if the county contracts with another county or another entity
approved by the executive director to administer the LIRAP.

(b) Repair and retrofit assistance. A LIRAP must provide for
monetary or other compensatory assistance to eligible vehicle owners
for repairs directly related to bringing certain vehicles that have failed a
required emissions test into compliance with emissions requirements or
for installing retrofit equipment on vehicles that have failed a required
emissions test, if practically and economically feasible, in lieu of or
in combination with repairs performed to bring a vehicle into compli-
ance with emissions requirements. Vehicles under the LIRAP must be
repaired or retrofitted at a recognized emissions repair facility. To de-
termine eligibility, the participating county or its designated entity shall
make applications available for LIRAP participants. The application,
at a minimum, must require the vehicle owner to demonstrate that:

(1) the vehicle has failed a required emissions test within
30 days of application submittal;

(2) the vehicle can be driven under its own power to the
emissions inspection station or vehicle retirement facility;

(3) the vehicle is currently registered in and has been reg-
istered in the participating program county for at least 12 of the 15
months immediately preceding the application for assistance;

H4) the vehiele has passed the safety portion of the Texas
inspection as recorded in the Vehiele Inspeetion Report; or provide as-
suranee that actions will be taken to bring the vehicle into compliance

with safety requirements:}

(4) [€5)] the vehicle owner's net family income is at or be-
low 300% of the federal poverty level; and

(5) [€6)] any other requirements of the participating county
or the executive director are met.

(c) Accelerated vehicle retirement. A LIRAP must provide
monetary or other compensatory assistance to eligible vehicle owners
to be used toward the purchase of a replacement vehicle.

(1) To determine eligibility, the participating county or its
designated entity shall make applications available for LIRAP partici-
pants. The application, at a minimum, must require the vehicle owner
to demonstrate that [:]

(A)] the vehicle meets the requirements under subsec-
[63) and] (5) of this section.[3]

HB) the vehicle has passed a DPS motor vehiele safety
or safety and emissions inspeetion within 15 menths prior to apphiea-
or the executive director are met}.

H2) Eligible vehicle owners of pre-1996 medel year ve-
hieles that pass the required United States Environmental Proteetion
Ageney (ERPA) Start-Up Acceleration Simulation Mede (ASM) stan-
dards emissions test; or some other eriteria determined by the commis-

tion (b)(1) -
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(2) [63)] Notwithstanding the vehicle requirement provided
under subsection (b)(1) of this section, an eligible vehicle owner of a
vehicle that is gasoline powered and is at least 10 years old as deter-
mined from the current calendar year (i.e., 2010 minus 10 years equals
2000) and meets the requirements under subsection (b)(2), (3), and (4)
[€5)] of this section, may be eligible for accelerated vehicle retirement
and compensation.

(3) [] Replacement vehicles must:

(A) bein a class or category of vehicles that has been
certified to meet federal Tier 2, Bin 5 or cleaner Bin certification under
40 Code of Federal Regulations (CFR) §86.1811-04 or federal Tier 3,
Bin 160 or cleaner Bin certification under 40 CFR §86.1811-17;

(B) have a gross vehicle weight rating of less than
10,000 pounds;

(C) have an odometer reading of not more than 70,000
miles;

(D) beavehicle, the total cost of which does not exceed
$35,000 or up to $45,000 for hybrid, electric, or natural gas vehicles, or
vehicles certified as Tier 2, Bin 3 or cleaner Bin certification under 40
CFR §86.1811-04 or federal Tier 3, Bin 85 or cleaner Bin certification
under 40 CFR §86.1811-17; and

(E) have passed an [a DPS meter vehiele safety inspee-
tion or safety and| emissions inspection within the 15-month period
before the application is submitted.

(d) Compensation. The participating county shall determine
eligibility and approve or deny the application promptly. If the re-
quirements of subsection (b) or (c) of this section are met and based on
available funding, the county shall authorize monetary or other com-
pensations to the eligible vehicle owner.

(1) Compensations must be:

(A) no more than $600 and no less than $30 per vehicle
annually to be used for emission-related repairs or retrofits performed at
recognized emissions repair facilities, including diagnostics tests per-
formed on the vehicle; or

(B) Dbased on vehicle type and model year of a replace-
ment vehicle for the accelerated retirement of a vehicle meeting the re-
quirements under this subsection. Only one retirement compensation
can be used toward one replacement vehicle annually per applicant.
The maximum amount toward a replacement vehicle must not exceed:

(1) $3,000 for a replacement car of the current model
year or previous three model years, except as provided by clause (iii)
of this subparagraph;

(i)  $3,000 for a replacement truck of the current
model year or the previous two model years, except as provided by
clause (iii) of this subparagraph; and

(iii)  $3,500 for a replacement hybrid, electric, natu-
ral gas, and federal Tier 2, Bin 3 or cleaner Bin certification under 40
CFR §86.1811-04 or federal Tier 3, Bin 85 or cleaner Bin certification
under 40 CFR §86.1811-17 vehicle of the current model year or the
three previous model years.

(2) Vehicle owners shall be responsible for paying the first
$30 of emission-related repairs or retrofit costs that may include diag-
nostics tests performed on the vehicle.

(3) For accelerated vehicle retirement, provided that the
compensation levels in paragraph (1)(B) of this subsection are met and
minimum eligibility requirements under subsection (c) of this section
are met, a participating county may set a specific level of compensation

or implement a level of compensation schedule that allows flexibility.
The following criteria may be used for determining the amount of fi-
nancial assistance:

(A) model year of the vehicle;
(B) miles registered on the vehicle's odometer;
(C) fair market value of the vehicle;

(D) estimated cost of emission-related repairs neces-
sary to bring the vehicle into compliance with emission standards;

(E) amount of money the vehicle owner has already
spent to bring the vehicle into compliance, excluding the cost of the
vehicle emissions inspection; and

(F) vehicle owner's income.

(e) Reimbursement for repairs and retrofits. A participating
county shall reimburse the appropriate recognized emissions repair fa-
cility for approved repairs and retrofits within 30 calendar days of re-
ceiving an invoice that meets the requirements of the county or des-
ignated entity. Repaired or retrofitted vehicles must pass an [a DPS
safety and] emissions inspection before the recognized emissions re-
pair facility is reimbursed. In the event that the vehicle does not pass
the emissions retest after diagnosed repairs are performed, the partici-
pating county has the discretion, on a case-by-case basis, to make pay-
ment for diagnosed emissions repair work performed.

(f) Reimbursements for replacements. A participating county
shall ensure that funds are transferred to a participating dealer
[autemeobile dealership] no later than 10 business days after the county
receives proof of the sale, proof of transfer to a dismantler, and any
administrative documents that meet the requirements of the county
or designated entity. A list of all administrative documents must be
included in the agreements that are entered into by the county or des-
ignated entity and the participating dealers [automeobile dealerships].

(1) A participating county shall provide an electronic
means for distributing replacement funds to a participating dealer
[automebile dealership] once all program criteria have been met.
The replacement funds may be used as a down payment toward the
purchase of a replacement vehicle. Participating [autemebile] dealers
shall be located in the State of Texas. Participation in the LIRAP by a
[an autemebile] dealer is voluntary.

(2) Participating counties shall develop a document for
confirming a person's eligibility for purchasing a replacement vehicle
and for tracking such purchase.

(A) The document must include at a minimum, the full
name of applicant, the vehicle identification number of the retired vehi-
cle, expiration date of the document, the program administrator's con-
tact information, and the amount of money available to the participating
vehicle owner.

(B) The document must be presented to a participating
dealer by the person seeking to purchase a replacement vehicle before
entering into negotiations for a replacement vehicle.

(C) A participating dealer who relies on the document
issued by the participating county has no duty to confirm the eligibility
of the person purchasing a replacement vehicle in the manner provided
by this section.

(g) Opting out of the LIRAP. Participation in the LIRAP is vol-
untary. A participating county may opt out of the program. Procedures
to release a participating county from the LIRAP shall be initiated upon
the receipt of a written request to the executive director by the county
commissioner's court in a participating county.
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(1) A written request to opt out of the LIRAP shall request
release from the LIRAP fee as defined in §114.7 of this title (relating
to Low Income Vehicle Repair Assistance, Retrofit, and Accelerated
Vehicle Retirement Program Definitions) and the grant contract estab-
lished in subsection (a) of this section. The written request shall include
one of the following possible LIRAP opt-out effective dates as defined
in §114.7 of this title:

(A) the LIRAP fee termination effective date as defined
in §114.7 of this title; or

(B) the last day of the legislative biennium in which the
LIRAP fee termination effective date as defined in §114.7 of this title
occurred.

(2) Upon receipt of a written request to be released from
participation in the LIRAP, the executive director shall notify, in writ-
ing, with a copy sent to the requesting county, the Texas Department of
Motor Vehicles, DPS, and the Legislative Budget Board of Texas that
the LIRAP fee should no longer be collected for vehicles undergoing
inspection and registration in the affected county.

(3) A county opting out of the LIRAP remains a participat-
ing county until the LIRAP opt-out effective date as defined in §114.7
of this title, on which date the county is no longer subject to the LIRAP
fee, and the grant contract established in subsection (a) of this section is
ended. Not more than 90 days after a county's LIRAP opt-out effective
date, the unspent balance of allocated LIRAP funds for that county will
be returned to the commission unless the county opting out has entered
into an official inter-county elective agreement with other participat-
ing counties in the same region to share allocated LIRAP funds. If
the county opting out has entered into an official inter-county elective
agreement with other participating counties in the same region to share
allocated LIRAP funds, then the portion of LIRAP allocations that is
shared and unspent as of the LIRAP opt-out effective date will be re-
distributed among the remaining participating counties that are part of
that agreement. This redistribution of funds will occur not more than
90 days after a county's LIRAP opt-out effective date.

§114.66. Disposition of Retired Vehicle.

(a) Vehicles retired under a Low Income Vehicle Repair Assis-
tance, Retrofit, and Accelerated Vehicle Retirement Program (LIRAP)
may not be resold or reused in their entirety in this or another state. Any
dismantling of vehicles or salvaging of steel under this section must be
performed at a facility located in the state of Texas.

(b) The vehicle must be:
(1) destroyed;
(2) recycled;

(3) dismantled and its parts sold as used parts or used in the
LIRAP;

(4) placed in a storage facility and subsequently destroyed,
recycled, or dismantled within 12 months of the vehicle retirement date
and its parts sold or used in the LIRAP; or

(5) repaired, brought into compliance, and used as a re-
placement vehicle under this division. Not more than 10% of all vehi-
cles eligible for retirement may be used as replacement vehicles.

(¢) Notwithstanding subsection (b) of this section, the disman-
tler of a vehicle shall destroy the emissions control equipment and en-
gine, certify those parts have been destroyed and not resold into the
market place. The dismantler shall remove any mercury switches and
shall comply with state and federal laws applicable to the management
of those mercury switches.

(d) The dismantler shall provide certification that the vehicle
has been destroyed to the [autemebile] dealer from whom the disman-
tler has taken receipt of a vehicle for retirement. The [autemebile]
dealer shall submit to the participating county or its designated entity
the proof of destruction from the dismantler.

(e) The dismantler shall provide the residual scrap metal of
a retired vehicle under this section to a recycling facility at no cost,
except for the cost of transportation of the residual scrap metal to the
recycling facility.
$114.72.  Local Advisory Panels.

(a) The commissioners court of a participating county may ap-
point one or more local advisory panels to provide advice on Low In-
come Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle Re-
tirement Program (LIRAP) and to assist in identifying vehicles with
intrinsic value that make these vehicles existing or future collectibles.
A vehicle identified under this section may be sold to an individual if
the vehicle is:

(1) repaired and brought into compliance;
(2) removed from the state;
(3) removed from an affected county; or

(4) stored for future restoration and cannot be registered
in an affected county except under Transportation Code, §504.501

[§502.274] or §504.502 [§502.275].

(b) A commissioners court may delegate all or part of the fi-
nancial and administrative matters to any of the local advisory panels
that it appoints.

(c) Alocal advisory panel may consist of representatives from:
(1) dealers [automobile dealerships];
(2) automotive repair industry;
(3) emissions [safety] inspection facilities;
(4) the general public;
(5) antique and vintage car clubs;
(6) local nonprofit organizations; and
(7) locally affected governments.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402580

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-6087
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DIVISION 3. EARLY ACTION COMPACT
COUNTIES

30 TAC §§114.80 - 114.82, 114.84, 114.87

Statutory Authority

The amendments to 30 Texas Administrative Code (TAC)
§§114.80, 114.81, 114.82, 114.84, and 114.87 are proposed
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under the authority of Texas Water Code (TWC) §5.103, con-
cerning Rules; TWC §5.105, concerning General Policy, which
authorize the commission to carry out its powers and duties un-
der the TWC; TWC §7.0002, concerning Enforcement Authority,
which authorizes the commission to enforce the provisions of
the Water Code and the Health and Safety Code within the
commission's jurisdiction; and under Texas Health and Safety
Code (THSC) §382.017, concerning Rules, which authorizes
the commission to adopt rules consistent with the policy and
purpose of the Texas Clean Air Act (TCAA).

The amendments to 30 TAC Chapter 114 are also proposed un-
der THSC §382.002, concerning Policy and Purpose, which es-
tablishes the commission's purpose to safeguard the state's air
resources, consistent with the protection of public health, gen-
eral welfare, and physical property; THSC §382.011, concern-
ing General Powers and Duties, which authorizes the commis-
sion to control the quality of the state's air; THSC §382.051, con-
cerning Permitting Authority of the Commission of the Commis-
sion; Rules which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits issued under the TCAA. Additionally, the
amendments to 30 TAC Chapter 114 are authorized under THSC
§382.202, concerning Vehicle Emissions Inspection and Mainte-
nance (I/M) Program, which authorizes the commission to estab-
lish vehicle fuel content standards after January 1, 2004, as long
as distribution of low emission diesel as described in the state im-
plementation plan (SIP) is not required prior to February 1, 2005;
THSC §382.203, concerning Vehicles Subject to Program; Ex-
emptions, which establishes which vehicles are subject to the
I/M program and which are exempt from it; and THSC §382.205,
concerning Inspection Equipment and Procedures, which autho-
rizes the commission to adopt standards and specifications for
motor vehicle emissions testing equipment, recordkeeping and
reporting procedures, and measurable emissions standards, as
well as consult with the Department of Public Safety (DPS) of
the State of Texas.

§114.80. Applicability.

(a) The requirements of this section apply only to counties that
have adopted an early action compact (EAC) clean air action plan, and
that along with the largest municipality in each county have submitted
to the commission a resolution requesting implementation of a vehicle
inspection and maintenance (I/M) program in that county.

(b) Travis and Williamson Counties are the only counties in
the Austin/Round Rock metropolitan statistical area affected by sub-
sections (a) and (c) of this section.

(¢) The EAC I/M program requires all gasoline-powered mo-
tor vehicles 2 - 24 years old that are registered and primarily operated
in Travis and Williamson Counties to undergo an annual emissions in-
spection [; beginning with the first safety inspeetion]. The program
requires all gasoline-powered rental vehicles, as defined in §114.2 of
this title (relating to Inspection and Maintenance (I/M) Definitions), 3
- 24 years old that are registered and primarily operated in Travis and
Williamson Counties to undergo an annual emissions inspection. Mil-
itary tactical vehicles, motorcycles, diesel-powered vehicles, dual-fu-
eled vehicles that cannot operate using gasoline, and antique vehicles
registered with the Texas Department of Transportation are excluded
from the program. Inspection [Safety inspeetion] facilities and inspec-
tors certified by the Texas Department of Public Safety shall inspect all
subject vehicles.

§114.81.  Vehicle Emissions Inspection Requirements.
This section applies to all vehicles registered and primarily operated, as
defined in §114.2 of this title (relating to Inspection and Maintenance

(I/M) Definitions), in the affected early action compact (EAC) program
counties, except as provided in §114.80 of this title (relating to Appli-
cability).

(1) All [Beginning September 1, 2005, all 1996 and newer
meodel year| vehicles registered and primarily operated in affected EAC
counties equipped with on-board diagnostic (OBD) systems must be
tested using United States Environmental Protection Agency (EPA)-
approved OBD test procedures.

[2) Beginning September 1;2005; all pre-1996 medel year
vehieles registered and primarily operated in affected EAC counties
must be tested using a two-speed idle (TS test; or a vehicle emissions
ments and is approved by the EPA}

(2) [3)] All vehicle emissions inspection stations in af-

fected EAC program counties shall offer [both] the OBD test [ané the
TSI test].

§114.82.  Control Requirements.

(a) No person or entity may operate, or allow the operation of,
a motor vehicle registered in the affected early action compact (EAC)
counties that does not comply with:

. el IE flfmlﬁmef bie f]slhl 1.511} EH?EEIE.ES . .
ments administered by the Texas Department of Publie Safety (DPS) as
evideneed prior to the single sticker transition date as defined in §H4-1
of this title (relating to Definitions) by a current valid inspection eertifi-
cate affixed to the vehicle windshield; a current valid vehicle inspection
report (VIR); or other form of proef autherized by the DPS:}

(1) [(2)] All [ beginning on the single sticker transition

date; all] applicable air pollution emissions control-related require-
ments included in the annual vehicle [safety] inspection requirements
administered by the Texas Department of Public Safety (DPS) [BPS]
as evidenced by a current valid vehicle registration insignia sticker or
a current valid vehicle inspection report (VIR) [VIR], or other form
of proof authorized by the DPS or the Texas Department of Motor
Vehicles [DPMV] and

(2) [3)] the vehicle emissions inspection and maintenance
(I/M) requirements contained in this subchapter.

by Al federal sovernment ageneies must require a motor ve-
hicle operated by any federal government agency employee on any
property or facility under the jurisdietion of the ageney and located in
an affected EAC county to comply with all vehiele emissions I/M re-
quirements contained in the Austin Area Early Action Compaet Ozone
State Implementation Plan Revision. Commanding officers or diree-
tors of federal facilities shall eertifyy annually to the executive director;
or appointed designee; that all subjeet vehieles have been tested and are
in eomplianee with the Eederal Clean Air Aet (42 United States Code;
§§7401 et seq)- This requirement does not apply to visiting ageney;
employee; or military personnel vehieles as long as such visits do net
exceed 60 calendar days per year}

(b) [€e)] A motorist in an affected EAC county who has re-
ceived a notice from an emissions inspection station that there are un-
resolved recall items on the motor vehicle shall furnish proof of com-
pliance with the recall notice prior to the next vehicle emissions inspec-
tion, such as a written statement from the dealer [dealership] or leasing
agency indicating that emissions repairs have been completed.

(c) [€)] A motorist whose vehicle has failed an emissions test
may request a challenge retest through DPS. If the retest is conducted
within 15 days of the initial inspection, the cost of the retest is free.
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(d) [€e)] A motorist whose vehicle has failed an emissions test
and has not requested a challenge retest or has failed a challenge retest
shall have emissions-related repairs performed and submit a properly
completed vehicle repair form in order to receive a retest. In order to
receive a waiver or time extension, the motorist shall submit a vehicle
repair form or applicable documentation as considered necessary by
the DPS.

(e) [€D] A motorist whose vehicle is registered in an affected
EAC county, or in any county adjacent to an affected EAC county, and
has failed an on-road test administered by the DPS shall:

(1) submit the vehicle for an out-of-cycle vehicle emissions
inspection within 30 days of written notice by the DPS; and

(2) satisfy all inspection, extension, or waiver requirements
of the vehicle emissions I/M program contained in the Austin Area
Early Action Compact Ozone State Implementation Plan Revision.

() [€2)] A vehicle registered in a county without an I/M pro-
gram that meets the applicability criteria of §114.80(c) of this title
(relating to Applicability), and the ownership of which has changed
through a retail sale as defined by [Texas Metor Vehicle Commission
Code; Artiele 4413(36); §1-03 (moeved to] Texas Occupations Code,
§2301.002 [; effeetive June 1; 2003)], is not eligible for title receipt or
registration in an affected EAC program county with an I/M program
unless proof is presented that the vehicle has passed an approved ve-
hicle emissions inspection within 90 days before the title transfer. The
evidence of proof required may be in the form of the vehicle inspec-
tion report or another proof of the program compliance as authorized
by the DPS. All [1996 and newer meodel year] vehicles with less than
50,000 miles are exempt from the test-on-resale requirements of this
subsection.

(g) [@)] State, governmental, and quasi-governmental agen-
cies that fall outside the normal registration or inspection process must
comply with all vehicle emissions I/M requirements contained in the
Austin Area Early Action Compact Ozone State Implementation Plan
Revision for vehicles primarily operated in I/M program areas.

$114.84.  Prohibitions.

(a) No person may issue or allow the issuance of a vehicle in-
spection report, as authorized by the Texas Department of Public Safety
(DPS), unless all applicable air pollution emissions control-related re-
quirements of [the annual vehicle safety inspeetion and] the vehicle
emissions inspection and maintenance (I/M) requirements and proce-
dures contained in the Austin Area Early Action Compact Ozone State
Implementation Plan Revision are completely and properly performed
in accordance with the rules and regulations adopted by the DPS and
the commission. Prior to taking any enforcement action regarding this
provision, the executive director shall consult with the DPS.

(b) No [Before the single sticker transition date as defined in
$HA4L of this title (relating to Definitions); ne persen may allew or
participate in the preparation; duplication; sale; distribution; or use of
false; counterfeit; or stolen safety inspeetion certifieates; vehiele in-
mentation; or other documents that may be used to eircumvent the vehi-
ele emissions I/M requirements and procedures contained in the Austin
sion. Beginning on the single sticker transition date; no] person may
allow or participate in the preparation, duplication, sale, distribution,
or use of false, counterfeit, or stolen vehicle registration insignia stick-
ers, vehicle inspection reports, vehicle repair forms, vehicle emissions
repair documentation, or other documents that may be used to circum-
vent the vehicle emissions I/M requirements and procedures contained
in the Austin Area Early Action Compact Ozone State Implementation
Plan Revision.

(¢) No organization, business, person, or other entity may
represent itself as an emissions inspector certified by the DPS unless
the certification has been issued under the certification requirements
and procedures contained in Texas Transportation Code, §§548.401 -
548.404.

(d) No person may act as or offer to perform services as a Rec-
ognized Emissions Repair Technician of Texas, as designated by the
DPS, without first obtaining and maintaining DPS recognition. Re-
quirements to become a DPS Recognized Emission Repair Technician
are contained in 37 TAC Chapter 23, Subchapter E (relating to Vehicle
Emissions Inspection and Maintenance Program).

§114.87.  Inspection and Maintenance Fees.

(a) The following fees must be paid for an emissions inspec-
tion of a vehicle at an inspection station in an affected early action
compact program county. This fee must include one free retest if the
vehicle fails the emissions inspection, provided that the motorist has
the retest performed at the same station where the vehicle originally
failed; the motorist submits, prior to the retest, a properly completed
vehicle repair form showing that emissions-related repairs were per-
formed; and the retest is conducted within 15 days of the initial emis-
sions test. [In Travis and Williamson Counties beginning September
1; 2005 and ending on the day before the single sticker transition date
as defined in §114-1 of this title (relating to Definitions); any emissions
inspection station required to conduet an emissions test in accordance
with §H4-80 of this title (relating to Applicability) must collect a fee
not to exceed $16 and remit $4-50 to the Texas Department of Publie
Safety (DPS) for each en-board diagnestiec and two-speed idle test:] In
Travis and Williamson Counties [beginning on the single sticker tran-
sitien date], any emissions inspection station required to conduct an
emissions test in accordance with §114.80 of this title must collect a
fee not to exceed $18.50 [$11-50] for each on-board diagnostic [and

two-speed idle] test.

(b) The per-vehicle fee and the amount the inspection station
remits to the DPS for a challenge test at an inspection station designated
by the DPS must be the same as the amounts specified in subsection (a)
of this section. The challenge fee must not be charged if the vehicle is
retested within 15 days of the initial test.

(c) Inspection stations performing out-of-cycle vehicle emis-
sions inspections resulting from written notification that the subject ve-
hicle failed on-road testing (remote sensing) must charge a motorist for
an out-of-cycle emissions inspection in the amount specified in subsec-
tion (a) of this section. If the vehicle passes the vehicle emissions in-
spection, the vehicle owner may request reimbursement from the DPS.

(d) In [Beginning on the single sticker transition date as de-
fined in §114-1 of this title in] Travis and Williamson Counties, the
following requirements apply.

(1) Vehicle owners in counties participating in Low Income
Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle Retire-
ment Program (LIRAP) shall remit $4.50 for motor vehicles subject to
vehicle emissions inspections to the Texas Department of Motor Vehi-
cles (DMV) or county tax assessor-collector at the time of annual vehi-
cle registration as part of the vehicle emissions inspection fee. Of the
$4.50 remitted, $2.00 constitutes the LIRAP fee as defined in §114.7 of
this title (relating to Low Income Vehicle Repair Assistance, Retrofit,
and Accelerated Vehicle Retirement Program Definitions).

(2) Vehicle owners in counties participating in the LIRAP
and in the process of opting out shall remit $4.50 for motor vehicles
subject to emissions inspection to the DMV or county tax assessor-col-
lector at the time of annual vehicle registration as part of the vehicle
emissions inspection fee until the LIRAP fee termination effective date
as defined in §114.7 of this title. Of the $4.50 remitted, $2.00 consti-

PROPOSED RULES June 28, 2024 49 TexReg 4709



tutes the LIRAP fee as defined in §114.7 of this title. Upon the LIRAP
fee termination effective date, vehicle owners in participating counties
that are in the process of opting out of the LIRAP shall remit $2.50 for
motor vehicles subject to vehicle emissions inspections to the DMV or
county tax-assessor-collector at the time of annual vehicle registration
as part of the vehicle emissions inspection fee.

(3) Vehicle owners in counties not participating in the LI-
RAP shall remit $2.50 for motor vehicles subject to vehicle emissions
inspection to the DMV or county tax-assessor-collector at the time of
annual vehicle registration as part of the vehicle emissions inspection
fee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 13, 2024.

TRD-202402581

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-6087

¢ ¢ ¢

CHAPTER 336. RADIOACTIVE SUBSTANCE
RULES

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to §§336.2,
336.102, 336.105, 336.208, 336.329, 336.331, 336.332,
336.336, 336.341, 336.351, 336.357, 336.625, 336.701, and
336.1215.

Background and Summary of the Factual Basis for the Proposed
Rule

The commission proposes changes to Chapter 336, Subchapter
D to correct a reference to Department of Transportation rules,
remove an obsolete January 31, 2009 deadline for licensees to
report their initial inventory of Category 1 or Category 2 nationally
tracked sources, and correct an error in an equation for the "sum
of fractions" methodology to ensure compatibility with federal
regulations promulgated by the Nuclear Regulatory Commission
(NRC) which is necessary to preserve the status of Texas as
an Agreement State under Title 10 Code of Federal Regulations
(CFR) Part 150 and under the "Articles of Agreement between
the United States Atomic Energy Commission and the State of
Texas for Discontinuance of Certain Commission Regulatory Au-
thority and Responsibility Within the State Pursuant to Section
274 of the Atomic Energy Act of 1954, as Amended." Rules
which are designated by NRC as compatibility items must be
adopted by an Agreement State within three years of the effec-
tive date of the NRC rules, in most cases.

The commission proposes changes to Subchapters A, D, G, and
H to change the spelling of "byproduct" to "by-product” to be
consistent with Texas Health and Safety Code (THSC), Chap-
ter 401. The commission proposes changes to Subchapter H to
correct the reference to a rule to correct errors. The commission
proposes changes to Subchapter B to add a definition of "clo-
sure" specific to Subchapter B and add a reference to THSC,
§401.271 regarding fees for commercial radioactive waste dis-
posal for clarity. The commission proposes changes to Subchap-

ter B to remove instructions about the annual fee for when a
licensee remitted a biennial licensing fee to the Texas Depart-
ment of State Health Services during the one-year period prior
to June 17, 2007, to remove obsolete text. The commission pro-
poses changes to Subchapter C and M to modify the training
requirements for the Radiation Safety Officer (RSO) to provide
the commission flexibility in determining adequate training for the
RSO at different licensed facilities.

Section by Section Discussion

The commission proposes administrative changes throughout
this rulemaking to be consistent with Texas Register require-
ments and agency rules and guidelines.

§336.2, Definitions

The commission proposes to amend §§336.2(20), 336.2(20)(B),
336.2(89)(B)(iv), 336.2(99), 336.2(126), and 336.2(170) to
change the spelling of "byproduct" to "by-product” to be consis-
tent with THSC, Chapter 401.

§336.102, Definitions

The commission proposes to add a definition of closure specific
to Subchapter B for clarity since licensing fees are different when
a license is in closure. The proposed definition mirrors the def-
inition of closure found in 30 Texas Administrative Code (TAC)
§37.9035. The commission proposes to increase the numbering
of the subsequent definitions by one.

§336.105, Schedule of Fees for Other Licenses

The commission proposes to remove 30 TAC §336.105(g) to re-
move obsolete text regarding instructions for when a licensee re-
mitted a biennial licensing fee to the Texas Department of State
Health Services prior to June 17, 2007, and amend §336.105(i)
and §336.105(j) to add a reference to THSC, §401.271 regarding
fees for commercial radioactive waste disposal for clarity. The
commission proposes to adjust the numbering of the remaining
rules accordingly.

§336.208, Radiation Safety Officer

The commission proposes to amend §336.208(a)(3) to modify
the training requirements for the RSO from requiring at least four
weeks of specialized additional training from a course provider
that has been evaluated and approved by the agency to requiring
additional training as determined by the Executive Director. This
modification provides the commission flexibility in determining
adequate training for the RSO at different licensed facilities.

§336.329, Exemptions to Labeling Requirements

The commission proposes to amend the reference to Depart-
ment of Transportation rules in 30 TAC §336.329(4). This rule
amendment is proposed to ensure compatibility with federal reg-
ulations promulgated by the NRC.

§336.331, Transfer of Radioactive Material

The commission proposes to amend §§336.331(a), 336.331(b),
336.331(c), 336.331(d)(5), 336.331(f), and 336.331(i) to change
the spelling of "byproduct” to "by-product” to be consistent with
THSC, Chapter 401.

§336.332, Preparation of Radioactive Material for Transport

The commission proposes to amend §336.332(a) to change
the spelling of "byproduct” to "by-product” to be consistent with
THSC, Chapter 401.

§336.336, Tests
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The commission proposes to amend §336.336(a)(1) and
§336.336(a)(4) to change the spelling of "byproduct" to "by-prod-
uct" to be consistent with Texas Health and Safety Code,
Chapter 401.

§336.341, General Recordkeeping Requirements for Licensees

The commission proposes to amend §336.341(e) to change
the spelling of "byproduct” to "by-product” to be consistent with
THSC, Chapter 401.

§336.351, Reports of Transactions Involving Nationally Tracked
Sources.

The commission proposes to remove 30 TAC §336.351(a)(8) to
remove an obsolete January 31, 2009 deadline for licensees to
report their initial inventory of Category 1 or Category 2 nationally
tracked sources. This rule amendment is proposed to ensure
compatibility with federal regulations promulgated by the NRC.

§336.357, Physical Protection of Category 1 and Category 2
Quantities of Radioactive Material

The commission proposes to amend the figure in 30 TAC
§336.357(z) by correcting an error in the equation for the "sum
of fractions" methodology. This rule amendment is proposed
to ensure compatibility with federal regulations promulgated by
the NRC.

§336.625, Expiration and Termination of Licenses

The commission proposes to amend §§336.625(c),
336.625(c)(1), and 336.625(i)(1) to change the spelling of
"byproduct” to "by-product" to be consistent with THSC, Chapter
401.

§336.701, Scope and General Provisions

The commission proposes to amend §336.701(b)(2) to change
the spelling of "byproduct” to "by-product” to be consistent with
THSC, Chapter 401 and change the reference to §336.2(13)(B)
to §336.2(20)(B) to correct an error.

§336.1215, Issuance of Licenses

The commission proposes to amend §336.1215(a)(5) by
referring to 30 TAC §336.208 for the training requirements
for a RSO and removing the additional requirements in
§336.1215(a)(5)(A) and (B) since these requirements are also
stated in 30 TAC §336.208. The commission proposes to
remove §336.1215(a)(5)(C) to remove the training requirements
that the RSO have at least four weeks of specialized additional
training from a course provider that has been evaluated and
approved by the agency to provide the commission flexibility in
determining adequate training for the RSO at different licensed
facilities.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has
determined that for the first five-year period the proposed rules
are in effect, no fiscal implications are anticipated for the agency
or for other units of state or local government as a result of ad-
ministration or enforcement of the proposed rule.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years
the proposed rules are in effect, the public benefit will be consis-
tent with other state and federal rules and regulations, improved
clarity, and the removal of redundant and outdated requirements.

The proposed rulemaking is not anticipated to result in fiscal im-
plications for businesses or individuals.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required
because the proposed rulemaking does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

Rural Community Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect
rural communities in a material way for the first five years that
the proposed rules are in effect. The amendments would apply
statewide and have the same effect in rural communities as in
urban communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five
years the proposed rules are in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program
and will not require an increase or decrease in future legislative
appropriations to the agency. The proposed rulemaking does
not require the creation of new employee positions, eliminate
current employee positions, nor require an increase or decrease
in fees paid to the agency. The proposed rulemaking amends
an existing regulation, and it does not create, expand, repeal, or
limit this regulation. The proposed rulemaking does not increase
or decrease the number of individuals subject to its applicability.
During the first five years, the proposed rule should not impact
positively or negatively the state's economy.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking in light of
the regulatory analysis requirements of the Texas Government
Code (TGC), §2001.0225. The commission determined that the
action is not subject to TGC, §2001.0225, because it does not
meet the definition of a "Major environmental rule" as defined in
that statute. A "Major environmental rule" is a rule the specific
intent of which is to protect the environment or reduce risks to
human health from environmental exposure, and that may ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state.

The specific intent of the proposed rule is not to protect the envi-
ronment or to reduce risks to human health from environmental
exposure. The intent of the proposed amendments is to remove
obsolete text, correct errors, add clarity, and provide flexibility
in determining adequate training for the radiation safety officer
at different licensed facilities. Additionally, some of these pro-
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posed amendments are required for TCEQ to maintain compat-
ibility with the NRC for these licensing programs. Therefore, the
proposed rulemaking is not a major environmental rule.

Furthermore, even if the proposed rulemaking did meet the def-
inition of a major environmental rule, the proposed rules do not
meet any of the four applicability requirements listed in TGC,
§2001.0225. Section 2001.0225 applies to a major environmen-
tal rule, the result of which is to: exceed a standard set by federal
law, unless the rule is specifically required by state law; exceed
an express requirement of state law, unless the rule is specifi-
cally required by federal law; exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or adopt a rule solely under the general
powers of the agency instead of under a specific state law. The
proposed rulemaking does not meet any of the four applicability
requirements listed in TGC, §2001.0225.

First, the rulemaking does not exceed a standard set by fed-
eral law because the commission is proposing this rulemaking,
in part, to ensure compatibility with federal regulations promul-
gated by the NRC. The State of Texas is an "Agreement State"
authorized by the NRC to administer a radiation control program
under the Atomic Energy Act of 1952, as amended (Atomic En-
ergy Act).

Second, the rulemaking does not propose requirements that are
more stringent than existing state laws. THSC, Chapter 401, au-
thorizes the commission to regulate the licensing and disposal of
radioactive substances, source material recovery, and commer-
cial radioactive substances storage and processing. The pro-
posed rulemaking seeks to make corrections and provide clarity
and flexibility consistent with state law.

Third, the proposed rulemaking does not exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government, where the
delegation agreement or contract is to implement a state and
federal program. The State of Texas has been designated as
an "Agreement State" by the NRC under the authority of the
Atomic Energy Act. The Atomic Energy Act requires that the
NRC find that the state radiation control program is compatible
with the NRC requirements for the regulation of radioactive ma-
terials and is adequate to protect health and safety. Under the
Agreement Between the United States Nuclear Regulatory Com-
mission and the State of Texas for Discontinuance of Certain
Commission Regulatory Authority and Responsibility Within the
State Pursuant to Section 274 of the Atomic Energy Act of 1954,
as Amended, NRC requirements must be implemented to main-
tain a compatible state program for protection against hazards of
radiation. The proposed rulemaking does not exceed the NRC
requirements nor exceed the requirements for retaining status
as an "Agreement State."

Fourth, this rulemaking does not seek to adopt a rule solely under
the general powers of the agency. Rather, sections of THSC,
Chapter 401, authorize this rulemaking, which are cited in the
Statutory Authority section of this preamble.

The commission invites public comments regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. Written comments on the Draft Regulatory
Impact Analysis Determination may be submitted to the contact
person at the address listed under the Submittal of Comments
section of this preamble.

Takings Impact Assessment

The commission evaluated the proposed rules and performed
analysis of whether the proposed rules constitute a taking un-
der TGC, Chapter 2007. The specific purpose of the proposed
rules is to remove obsolete text, correct errors, add clarity, and
provide flexibility in determining adequate training for the radi-
ation safety officer at different licensed facilities. The proposed
rules would substantially advance this stated purpose by correct-
ing references to rules, correcting misspellings, adding a defini-
tion of "closure," removing obsolete language, correcting errors
to ensure compatibility with federal regulations, and modifying
training requirements.

Promulgation and enforcement of these proposed rules would
be neither a statutory nor a constitutional taking of private real
property. Specifically, the subject proposed regulations do not
affect a landowner's rights in private real property because this
rulemaking does not burden (constitutionally); nor restrict or limit
the owner's right to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
regulations. In other words, the proposed rules will not burden
private real property because they remove obsolete text, correct
errors, add clarity, and provide flexibility in training requirements
at licensed facilities.

Consistency with the Coastal Management Program

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §29.11(b)(2) or (4), nor will they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §29.11(a)(6). Therefore, the proposed
rules are not subject to the Texas Coastal Management Program.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a hybrid virtual and in-person public
hearing on this proposal in Austin on July 29, 2024 at 10:00 a.m.
in Building F, room 2210 at the commission's central office lo-
cated at 12100 Park 35 Circle. The hearing is structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearing; however, commission staff members will be available
to discuss the proposal 30 minutes prior to the hearing at 9:30
a.m..

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by July 25, 2024. To register for the hearing, please
email Rules@tceq.texas.gov and provide the following informa-
tion: your name, your affiliation, your email address, your phone
number, and whether or not you plan to provide oral comments
during the hearing. Instructions for participating in the hearing
will be sent on July 26, 2024, to those who register for the hear-
ing.

For the public who do not wish to provide oral comments but
would like to view the hearing may do so at no cost at:

https://teams.microsoft.com/l/meetup-join/19%3ameetin-
g_YTUONzNjMzMtMGI5YSOONGFmLWI40DktZmlyZDR-
mODQyMmiIw%40thread.v2/0?context=%7B%22Tid%2
2%3A%22871a83a4-a1ce-4b7a-8156-3bcd93a08fba%2
2%2C%220id%22%3A%22e74a40ea-69d4-469d-a8ef-
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Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, Office of
Legal Services, Texas Commission on Environmental Qual-
ity, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to
fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https://tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via
the TCEQ Public Comments system. All comments should ref-
erence Rule Project Number 2024-010-336-WS. The comment
period closes at 11:59 p.m. on July 30, 2024. Please choose
one of the methods provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from the
commission's website at https./www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact Hans
Weger, Radioactive Materials Section, 512-239-6465.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §336.2
Statutory Authority

The rule change is proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which
authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendment implements THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

§336.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, or as described in Chapter 3 of this title (re-
lating to Definitions), unless the context clearly indicates otherwise.
Additional definitions used only in a certain subchapter will be found
in that subchapter.

(1) Absorbed dose--The energy imparted by ionizing radi-
ation per unit mass of irradiated material. The units of absorbed dose
are the rad and the gray (G).

(2) Accelerator-produced radioactive material--Any mate-
rial made radioactive by a particle accelerator.

(3) Access control--A system for allowing only approved
individuals to have unescorted access to the security zone and for en-
suring that all other individuals are subject to escorted access.

(4) Activity--The rate of disintegration (transformation) or
decay of radioactive material. The units of activity are the curie (Ci)
and the becquerel (Bq).

(5) Adult--An individual 18 or more years of age.

(6) Aggregated--Accessible by the breach of a single phys-
ical barrier that allows access to radioactive material in any form, in-
cluding any devices containing the radioactive material, when the total
activity equals or exceeds a category 2 quantity of radioactive material.

(7) Agreement state--Any state with which the United
States Nuclear Regulatory Commission (NRC) or the Atomic Energy
Commission has entered into an effective agreement under the Atomic
Energy Act of 1954, §274b, as amended. Non-agreement State means
any other State.

(8) Airborne radioactive material--Any radioactive mate-
rial dispersed in the air in the form of dusts, fumes, particulates, mists,
vapors, or gases.

(9) Airborne radioactivity area--A room, enclosure, or area
in which airborne radioactive materials, composed wholly or partly of
licensed material, exist in concentrations:

(A) in excess of the derived air concentrations (DACs)
specified in Table I of §336.359(d) of this title (relating to Appendix B.
Annual Limits on Intake (ALI) and Derived Air Concentrations (DAC)
of Radionuclides for Occupational Exposure; Effluent Concentrations;
Concentrations for Release to Sanitary Sewerage); or

(B) to a degree that an individual present in the area
without respiratory protective equipment could exceed, during the
hours an individual is present in a week, an intake of 0.6% of the ALI
or 12 DAC-hours.

(10)  Air-purifying respirator--A respirator with an air-puri-
fying filter, cartridge, or canister that removes specific air contaminants
by passing ambient air through the air-purifying element.

(11)  Annual limit on intake (ALI)--The derived limit for
the amount of radioactive material taken into the body of an adult
worker by inhalation or ingestion in a year. ALI is the smaller value
of intake of a given radionuclide in a year by the "reference man" that
would result in a committed effective dose equivalent of 5 rems (0.05
sievert) or a committed dose equivalent of 50 rems (0.5 sievert) to any
individual organ or tissue. ALI values for intake by ingestion and by
inhalation of selected radionuclides are given in Table I, Columns 1 and
2 0f §336.359(d) of this title (relating to Appendix B. Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage).

(12) Approved individual--An individual whom the li-
censee has determined to be trustworthy and reliable for unescorted
access in accordance with §336.357(b) - (h) of this title (relating
to Physical Protection of Category 1 and Category 2 Quantities of
Radioactive Material) and who has completed the training required by
§336.357(j)(3) of this title.
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(13) As low as is reasonably achievable--Making every
reasonable effort to maintain exposures to radiation as far below the
dose limits in this chapter as is practical, consistent with the purpose
for which the licensed activity is undertaken, taking into account the
state of technology, the economics of improvements in relation to
the state of technology, the economics of improvements in relation
to benefits to the public health and safety, and other societal and
socioeconomic considerations, and in relation to utilization of ionizing
radiation and licensed radioactive materials in the public interest.

(14) Assigned protection factor (APF)--The expected
workplace level of respiratory protection that would be provided by
a properly functioning respirator or a class of respirators to properly
fitted and trained users. Operationally, the inhaled concentration can
be estimated by dividing the ambient airborne concentration by the
APF.

(15) Atmosphere-supplying respirator--A respirator that
supplies the respirator user with breathing air from a source indepen-
dent of the ambient atmosphere, and includes supplied-air respirators
and self-contained breathing apparatus units.

(16) Background investigation--The investigation con-
ducted by a licensee or applicant to support the determination of
trustworthiness and reliability.

(17) Background radiation--Radiation from cosmic
sources; non-technologically enhanced naturally-occurring radioactive
material, including radon (except as a decay product of source or spe-
cial nuclear material) and global fallout as it exists in the environment
from the testing of nuclear explosive devices or from past nuclear
accidents such as Chernobyl that contribute to background radiation
and are not under the control of the licensee. "Background radiation"
does not include radiation from radioactive materials regulated by
the commission, Texas Department of State Health Services, United
States Nuclear Regulatory Commission, or an Agreement State.

(18) Becquerel (Bq)--See §336.4 of this title (relating to
Units of Radioactivity).

(19) Bioassay--The determination of kinds, quantities, or
concentrations, and, in some cases, the locations of radioactive material
in the human body, whether by direct measurement (in vivo counting)
or by analysis and evaluation of materials excreted or removed from the
human body. For purposes of the rules in this chapter, "radiobioassay"
is an equivalent term.

(20) By-product [Bypreduet] material--

(A) a radioactive material, other than special nuclear
material, that is produced in or made radioactive by exposure to ra-
diation incident to the process of producing or using special nuclear
material;

(B) the tailings or wastes produced by or resulting from
the extraction or concentration of uranium or thorium from ore pro-
cessed primarily for its source material content, including discrete sur-
face wastes resulting from uranium solution extraction processes, and
other tailings having similar radiological characteristics. Underground
ore bodies depleted by these solution extraction processes do not con-
stitute "by-product [bypreduet] material" within this definition;

(C) any discrete source of radium-226 that is produced,
extracted, or converted after extraction, for use for a commercial, med-
ical, or research activity;

(D) any material that has been made radioactive by use
of a particle accelerator, and is produced, extracted, or converted for
use for a commercial, medical, or research activity; and

(E) any discrete source of naturally occurring radioac-
tive material, other than source material, that is extracted or converted
after extraction for use in a commercial, medical, or research activity
and that the United States Nuclear Regulatory Commission, in con-
sultation with the Administrator of the United States Environmental
Protection Agency, the United States Secretary of Energy, the United
States Secretary of Homeland Security, and the head of any other ap-
propriate Federal agency, determines would pose a threat similar to the
threat posed by a discrete source of radium-226 to the public health and
safety or the common defense and security.

(21) CFR--Code of Federal Regulations.

(22) Carrier--A person engaged in the transportation of
passengers or property by land or water as a common, contract, or
private carrier, or by civil aircraft.

(23) Category 1 quantity of radioactive material--A quan-
tity of radioactive material meeting or exceeding the category 1 thresh-
old in accordance with §336.357(z) of this title (relating to Physical
Protection of Category 1 and Category 2 Quantities of Radioactive Ma-
terial). This is determined by calculating the ratio of the total activity of
each radionuclide to the category 1 threshold for that radionuclide and
adding the ratios together. If the sum is equal to or exceeds 1, the quan-
tity would be considered a category 1 quantity. Category 1 quantities of
radioactive material do not include the radioactive material contained
in any fuel assembly, subassembly, fuel rod, or fuel pellet.

(24) Category 2 quantity of radioactive material--A
quantity of radioactive material meeting or exceeding the category 2
threshold but less than the category 1 threshold in accordance with
§336.357(z) of this title (relating to Physical Protection of Category
1 and Category 2 Quantities of Radioactive Material). This is deter-
mined by calculating the ratio of the total activity of each radionuclide
to the category 2 threshold for that radionuclide and adding the ratios
together. If the sum is equal to or exceeds 1, the quantity would be
considered a category 2. Category 2 quantities of radioactive material
do not include the radioactive material contained in any fuel assembly,
subassembly, fuel rod, or fuel pellet.

(25) Class--A classification scheme for inhaled material
according to its rate of clearance from the pulmonary region of the
lung. Materials are classified as D, W, or Y, which applies to a range
of clearance half-times: for Class D (Days) of less than ten days, for
Class W (Weeks) from 10 to 100 days, and for Class Y (Years) of
greater than 100 days. For purposes of the rules in this chapter, "lung
class" and "inhalation class" are equivalent terms.

(26) Collective dose--The sum of the individual doses re-
ceived in a given period of time by a specified population from expo-
sure to a specified source of radiation.

(27) Committed dose equivalent (HT , 50 ) (CDE)--The
dose equivalent to organs or tissues of reference (T) that will be re-
ceived from an intake of radioactive material by an individual during
the 50-year period following the intake.

(28) Committed effective dose equivalent (HE ,50 )
(CEDE)--The sum of the products of the weighting factors applicable
to each of the body organs or tissues that are irradiated and the
committed dose equivalent to each of these organs or tissues.

(29) Compact--The Texas Low-Level Radioactive Waste
Disposal Compact established under Texas Health and Safety Code,
§403.006 and Texas Low-Level Radioactive Waste Disposal Compact
Consent Act, Public Law Number 105-236 (1998).

(30) Compact waste--Low-level radioactive waste that:

(A) is generated in a host state or a party state; or
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(B) is not generated in a host state or a party state, but
has been approved for importation to this state by the compact com-
mission under §3.05 of the compact established under Texas Health
and Safety Code, §403.006.

(31) Compact waste disposal facility--The low-level
radioactive waste land disposal facility licensed by the commission
under Subchapter H of this chapter (relating to Licensing Require-
ments for Near-Surface Land Disposal of Low-Level Radioactive
Waste) for the disposal of compact waste.

(32) Constraint (dose constraint)--A value above which
specified licensee actions are required.

(33) Critical group--The group of individuals reasonably
expected to receive the greatest exposure to residual radioactivity for
any applicable set of circumstances.

(34) Curie (Ci)--See §336.4 of this title (relating to Units
of Radioactivity).

(35) Declared pregnant woman--A woman who has volun-
tarily informed the licensee, in writing, of her pregnancy and the esti-
mated date of conception. The declaration remains in effect until the
declared pregnant woman withdraws the declaration in writing or is no
longer pregnant.

(36) Decommission--To remove (as a facility) safely from
service and reduce residual radioactivity to a level that permits:

(A) release of the property for unrestricted use and ter-
mination of license; or

(B) release of the property under restricted conditions
and termination of the license.

(37) Deep-dose equivalent (Hd ) (which applies to external
whole-body exposure)--The dose equivalent at a tissue depth of one
centimeter (1,000 milligrams/square centimeter).

(38) Demand respirator--An atmosphere-supplying respi-
rator that admits breathing air to the facepiece only when a negative
pressure is created inside the facepiece by inhalation.

(39) Depleted uranium--The source material uranium in
which the isotope uranium-235 is less than 0.711%, by weight, of
the total uranium present. Depleted uranium does not include special
nuclear material.

(40) Derived air concentration (DAC)--The concentration
of a given radionuclide in air which, if breathed by the "reference man"
for a working year of 2,000 hours under conditions of light work (in-
halation rate of 1.2 cubic meters of air/hour), results in an intake of one
ALIL DAC values are given in Table I, Column 3, of §336.359(d) of
this title (relating to Appendix B. Annual Limits on Intake (ALI) and
Derived Air Concentrations (DAC) of Radionuclides for Occupational
Exposure; Effluent Concentrations; Concentrations for Release to San-
itary Sewerage).

(41) Derived air concentration-hour (DAC-hour)--The
product of the concentration of radioactive material in air (expressed
as a fraction or multiple of the derived air concentration for each
radionuclide) and the time of exposure to that radionuclide, in hours.
A licensee shall take 2,000 DAC-hours to represent one, equivalent to
a committed effective dose equivalent of 5 rems (0.05 sievert).

(42) Discrete source--A radionuclide that has been pro-
cessed so that its concentration within a material has been purposely
increased for use for commercial, medical, or research activities.

(43) Disposal--With regard to low-level radioactive waste,
the isolation or removal of low-level radioactive waste from mankind

and mankind's environment without intent to retrieve that low-level
radioactive waste later.

(44) Disposable respirator--A respirator for which mainte-
nance is not intended and that is designed to be discarded after ex-
cessive breathing resistance, sorbent exhaustion, physical damage, or
end-of-service-life renders it unsuitable for use. Examples of this type
of respirator are a disposable half-mask respirator or a disposable es-
cape-only Self-Contained breathing apparatus.

(45) Distinguishable from background--The detectable
concentration of a radionuclide is statistically different from the
background concentration of that radionuclide in the vicinity of the
site or, in the case of structures, in similar materials using adequate
measurement technology, survey, and statistical techniques.

(46) Diversion--The unauthorized movement of radioac-
tive material subject to §336.357 of this title (relating to Physical Pro-
tection of Category 1 and Category 2 Quantities of Radioactive Mate-
rial) to a location different from the material's authorized destination
inside or outside of the site at which the material is used or stored.

(47) Dose--A generic term that means absorbed dose, dose
equivalent, effective dose equivalent, committed dose equivalent, com-
mitted effective dose equivalent, total organ dose equivalent, or total
effective dose equivalent. For purposes of the rules in this chapter, "ra-
diation dose" is an equivalent term.

(48) Dose equivalent (H,)--The product of the absorbed
dose in tissue, quality factor, and all other necessary modifying factors
at the location of interest. The units of dose equivalent are the rem
and sievert (S).

(49) Dose limits--The permissible upper bounds of radia-
tion doses established in accordance with the rules in this chapter. For
purposes of the rules in this chapter, "limits" is an equivalent term.

(50) Dosimetry processor--An individual or organization
that processes and evaluates individual monitoring devices in order to
determine the radiation dose delivered to the monitoring devices.

(51) Effective dose equivalent (H,)--The sum of the prod-
ucts of the dose equivalent to each organ or tissue (H,) and the weight-
ing factor (w,) applicable to each of the body organs or tissues that are
irradiated.

(52) Embryo/fetus--The developing human organism from
conception until the time of birth.

(53) Entrance or access point--Any opening through which
an individual or extremity of an individual could gain access to radi-
ation areas or to licensed radioactive materials. This includes portals
of sufficient size to permit human access, irrespective of their intended
use.

(54) Environmental Radiation and Perpetual Care Ac-
count--An account in the general revenue fund established for the
purposes specified in the Texas Health and Safety Code, §401.306.

(55) Escorted access--Accompaniment while in a security
zone by an approved individual who maintains continuous direct visual
surveillance at all times over an individual who is not approved for
unescorted access.

(56) Exposure--Being exposed to ionizing radiation or to
radioactive material.

(57) Exposure rate--The exposure per unit of time.

(58) External dose--That portion of the dose equivalent re-
ceived from any source of radiation outside the body.
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(59) Extremity--Hand, elbow, arm below the elbow, foot,
knee, and leg below the knee. The arm above the elbow and the leg
above the knee are considered part of the whole body.

(60) Federal facility waste--Low-level radioactive
waste that is the responsibility of the federal government under
the Low-Level Radioactive Waste Policy Act, as amended by the
Low-Level Radioactive Waste Policy Amendments Act of 1985 (42
United States Code, §2021b - 2021j). Excluded from this definition
is low-level radioactive waste that is classified as greater than Class
C in §336.362 of this title (relating to Appendix E. Classification and
Characteristics of Low-Level Radioactive Waste).

(61) Federal facility waste disposal facility--A low-level
radioactive waste land disposal facility for the disposal of federal facil-
ity waste licensed under Subchapters H and J of this chapter (relating to
Licensing Requirements for Near-Surface Land Disposal of Low-Level
Radioactive Waste, and Federal Facility Waste Disposal Facility).

(62) Filtering facepiece (dust mask)--A negative pressure
particulate respirator with a filter as an integral part of the facepiece
or with the entire facepiece composed of the filtering medium, not
equipped with elastomeric sealing surfaces and adjustable straps.

(63) Fingerprint Orders--Orders issued by the Nuclear
Regulatory Commission or the legally binding requirements issued
by Agreement States that require fingerprints and criminal history
records checks for individuals with unescorted access to category
1 and category 2 quantities of radioactive material or safeguards
information-modified handling.

(64) Fitfactor--A quantitative estimate of the fit of a partic-
ular respirator to a specific individual, and typically estimates the ratio
of the concentration of a substance in ambient air to its concentration
inside the respirator when worn.

(65) Fittest--The use of a protocol to qualitatively or quan-
titatively evaluate the fit of a respirator on an individual.

(66) General license--An authorization granted by an
agency under its rules which is effective without the filing of an
application with that agency or the issuance of a licensing document
to the particular person.

(67) Generally applicable environmental radiation stan-
dards--Standards issued by the EPA under the authority of the Atomic
Energy Act of 1954, as amended through October 4, 1996, that
impose limits on radiation exposures or levels, or concentrations or
quantities of radioactive material, in the general environment outside
the boundaries of locations under the control of persons possessing or
using radioactive material.

(68) Gray (G )--See §336.3 of this title (relating to Units of
Radiation Exposure and Dose).

(69) Hazardous waste--Hazardous waste as defined in
§335.1 of this title (relating to Definitions).

(70) Helmet--A rigid respiratory inlet covering that also
provides head protection against impact and penetration.

(71) High radiation area--An area, accessible to individu-
als, in which radiation levels from radiation sources external to the
body could result in an individual receiving a dose equivalent in ex-
cess of 0.1 rem (1 millisievert) in one hour at 30 centimeters from the
radiation source or 30 centimeters from any surface that the radiation
penetrates.

(72) Hood--A respiratory inlet covering that completely
covers the head and neck and may also cover portions of the shoulders
and torso.

(73) Host state--A party state in which a compact facility
is located or is being developed. The state of Texas is the host state un-
der the Texas Low-Level Radioactive Waste Disposal Compact, §2.01,
established under Texas Health and Safety Code, §403.006.

(74) Individual--Any human being.
(75) Individual monitoring--The assessment of:

(A) dose equivalent by the use of individual monitoring
devices;

(B) committed effective dose equivalent by bioassay or
by determination of the time-weighted air concentrations to which an
individual has been exposed, that is, derived air concentration-hour; or

(C) dose equivalent by the use of survey data.

(76) Individual monitoring devices--Devices designed to
be worn by a single individual for the assessment of dose equivalent
such as film badges, thermoluminescence dosimeters, pocket ioniza-
tion chambers, and personal ("lapel") air sampling devices.

(77) Inhalation class--See "Class."

(78) Inspection--An official examination and/or observa-
tion including, but not limited to, records, tests, surveys, and moni-
toring to determine compliance with the Texas Radiation Control Act
and rules, orders, and license conditions of the commission.

(79) Internal dose--That portion of the dose equivalent re-
ceived from radioactive material taken into the body.

(80) Land disposal facility--The land, buildings and struc-
tures, and equipment which are intended to be used for the disposal of
low-level radioactive wastes into the subsurface of the land. For pur-
poses of this chapter, a "geologic repository" as defined in 10 Code of
Federal Regulations §60.2 as amended through October 27, 1988 (53
FR 43421) (relating to Definitions - high-level radioactive wastes in
geologic repositories) is not considered a "land disposal facility."

(81) Lens dose equivalent (LDE)--The external exposure
of the lens of the eye and is taken as the dose equivalent at a tissue
depth of 0.3 centimeter (300 mg/cm?).

(82) License--See "Specific license."

(83) Licensed material--Radioactive material received,
possessed, used, processed, transferred, or disposed of under a license
issued by the commission.

(84) Licensee--Any person who holds a license issued by
the commission in accordance with the Texas Health and Safety Code,
Chapter 401 (Radioactive Materials and Other Sources of Radiation)
and the rules in this chapter. For purposes of the rules in this chapter,
"radioactive material licensee" is an equivalent term. Unless stated
otherwise, "licensee" as used in the rules of this chapter means the
holder of a "specific license."

(85) Licensing state--Any state with rules equivalent to the
Suggested State Regulations for Control of Radiation relating to, and
having an effective program for, the regulatory control of naturally
occurring or accelerator-produced radioactive material (NARM) and
which has been designated as such by the Conference of Radiation Con-
trol Program Directors, Inc.

(86) Local law enforcement agency (LLEA)--A public or
private organization that has been approved by a federal, state, or local
government to carry firearms; make arrests; and is authorized and has
the capability to provide an armed response in the jurisdiction where
the licensed category 1 or category 2 quantity of radioactive material
is used, stored, or transported.

49 TexReg 4716 June 28, 2024 Texas Register



(87) Loose-fitting facepiece--A respiratory inlet covering
that is designed to form a partial seal with the face.

(88) Lost or missing licensed radioactive material--Li-
censed material whose location is unknown. This definition includes
material that has been shipped but has not reached its planned destina-
tion and whose location cannot be readily traced in the transportation
system.

(89) Low-level radioactive waste--

(A) Except as provided by subparagraph (B) of this
paragraph, low-level radioactive waste means radioactive material
that:

(i) 1is discarded or unwanted and is not exempt by
a Texas Department of State Health Services rule adopted under the
Texas Health and Safety Code, §401.106;

(ii) is waste, as that term is defined by 10 Code of
Federal Regulations (CFR) §61.2; and

(iii)  is subject to:

(I) concentration limits established under this
chapter; and

(II) disposal criteria established under this chap-
ter.

(B) Low-level radioactive waste does not include:

(i) high-level radioactive waste defined by 10 CFR
§60.2;

(ii) spent nuclear fuel as defined by 10 CFR §72.3;

(iii)  transuranic waste as defined in this section;
(iv) by-product [bypreduet] material as defined by
paragraph (20)(B) - (E) of this section;

(v) naturally radioactive  material

(NORM) waste; or
(vi) oil and gas NORM waste.

(C) When used in this section, the references to 10 CFR
sections mean those CFR sections as they existed on September 1,
1999, as required by Texas Health and Safety Code, §401.005.

(90) Lung class--See "Class."

occurring

(91) Member of the public--Any individual except when
that individual is receiving an occupational dose.

(92) Minor--An individual less than 18 years of age.

(93) Mixed waste--A combination of hazardous waste, as
defined in §335.1 of this title (relating to Definitions) and low-level ra-
dioactive waste. The term includes compact waste and federal facility
waste containing hazardous waste.

(94) Mobile device--A piece of equipment containing li-
censed radioactive material that is either mounted on wheels or cast-
ers, or otherwise equipped for moving without a need for disassembly
or dismounting; or designed to be hand carried. Mobile devices do not
include stationary equipment installed in a fixed location.

(95) Monitoring--The measurement of radiation levels, ra-
dioactive material concentrations, surface area activities, or quantities
of radioactive material and the use of the results of these measurements
to evaluate potential exposures and doses. For purposes of the rules in
this chapter, "radiation monitoring" and "radiation protection monitor-
ing" are equivalent terms.

(96) Movement control center--An operations center that is
remote from transport activity and that maintains position information
on the movement of radioactive material, receives reports of attempted
attacks or thefts, provides a means for reporting these and other prob-
lems to appropriate agencies and can request and coordinate appropri-
ate aid.

(97) Nationally tracked source--A sealed source containing
a quantity equal to or greater than category 1 or category levels of any
radioactive material listed in §336.351 of this title (relating to Reports
of Transactions Involving Nationally Tracked Sources). In this context
a sealed source is defined as radioactive material that is sealed in a cap-
sule or closely bonded, in a solid form and which is not exempt from
regulatory control. It does not mean material encapsulated solely for
disposal, or nuclear material contained in any fuel assembly, subassem-
bly, fuel rod, or fuel pellet. Category 1 nationally tracked sources are
those containing radioactive material at a quantity equal to or greater
than the category 1 threshold. Category 2 nationally tracked sources are
those containing radioactive material at a quantity equal to or greater
than the category 2 threshold but less than the category 1 threshold.

(98) Naturally occurring or accelerator-produced radioac-
tive material (NARM)--Any NARM except source material or special
nuclear material.

(99) Naturally occurring radioactive material (NORM)
waste--Solid, liquid, or gaseous material or combination of materials,
excluding source material, special nuclear material, and by-product

[byproduet] material, that:

(A) in its natural physical state spontaneously emits ra-
diation;

(B) is discarded or unwanted; and

(C) is not exempt under rules of the Texas Department
of State Health Services adopted under Texas Health and Safety Code,
§401.106.

(100) Near-surface disposal facility--A land disposal facil-
ity in which low-level radioactive waste is disposed of in or within the
upper 30 meters of the earth's surface.

(101) Negative pressure respirator (tight fitting)--A respi-
rator in which the air pressure inside the facepiece is negative during
inhalation with respect to the ambient air pressure outside the respira-
tor.

(102) No-later-than arrival time--The date and time that the
shipping licensee and receiving licensee have established as the time
an investigation will be initiated if the shipment has not arrived at the
receiving facility. The no-later-than arrival time may not be more than
six hours after the estimated arrival time for shipments of category 2
quantities of radioactive material.

(103) Nonstochastic effect--A health effect, the severity of
which varies with the dose and for which a threshold is believed to exist.
Radiation-induced cataract formation is an example of a nonstochastic
effect. For purposes of the rules in this chapter, "deterministic effect"”
is an equivalent term.

(104)  Occupational dose--The dose received by an individ-
ual in the course of employment in which the individual's assigned du-
ties involve exposure to radiation and/or to radioactive material from
licensed and unlicensed sources of radiation, whether in the possession
of the licensee or other person. Occupational dose does not include
dose received from background radiation, as a patient from medical
practices, from voluntary participation in medical research programs,
or as a member of the public.
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(105) Oil and gas naturally occurring radioactive material
(NORM) waste--NORM waste that constitutes, is contained in, or has
contaminated oil and gas waste as that term is defined in the Texas
Natural Resources Code, §91.1011.

(106) On-site--The same or geographically contiguous
property that may be divided by public or private rights-of-way, pro-
vided the entrance and exit between the properties is at a cross-roads
intersection, and access is by crossing, as opposed to going along, the
right-of-way. Noncontiguous properties owned by the same person
but connected by a right-of-way that the property owner controls and
to which the public does not have access, is also considered on-site

property.

(107) Particle accelerator--Any machine capable of accel-
erating electrons, protons, deuterons, or other charged particles in a
vacuum and discharging the resultant particulate or other associated ra-
diation at energies usually in excess of 1 million electron volts (MeV).

(108) Party state--Any state that has become a party to the
compact in accordance with Article VII of the Texas Low-Level Ra-
dioactive Waste Disposal Compact, established under Texas Health and
Safety Code, §403.006.

(109) Perpetual care account--The Environmental Radia-
tion and Perpetual Care Account as defined in this section.

(110) Personnel monitoring equipment--See "Individual
monitoring devices."

(111) Planned special exposure--An infrequent exposure to
radiation, separate from and in addition to the annual occupational dose
limits.

(112) Positive pressure respirator--A respirator in which
the pressure inside the respiratory inlet covering exceeds the ambient
air pressure outside the respirator.

(113) Powered air-purifying respirator (PAPR)--An air-pu-
rifying respirator that uses a blower to force the ambient air through
air-purifying elements to the inlet covering.

(114) Pressure demand respirator--A positive pressure at-
mosphere-supplying respirator that admits breathing air to the face-
piece when the positive pressure is reduced inside the facepiece by in-
halation.

(115) Principal activities--Activities authorized by the li-
cense which are essential to achieving the purpose(s) for which the li-
cense is issued or amended. Storage during which no licensed material
is accessed for use or disposal and activities incidental to decontami-
nation or decommissioning are not principal activities.

(116) Public dose--The dose received by a member of the
public from exposure to radiation and/or radioactive material released
by a licensee, or to any other source of radiation under the control of
the licensee. It does not include occupational dose or doses received
from background radiation, as a patient from medical practices, or from
voluntary participation in medical research programs.

(117)  Qualitative fit test (QLFT)--A pass/fail test to assess
the adequacy of respirator fit that relies on the individual's response to
the test agent.

(118)  Quality factor (Q)--The modifying factor listed in Ta-
ble I or IT of §336.3(c) or (d) of this title (relating to Units of Radiation
Exposure and Dose) that is used to derive dose equivalent from ab-
sorbed dose.

(119) Quantitative fit test (QNFT)--An assessment of the
adequacy of respirator fit by numerically measuring the amount of leak-
age into the respirator.

(120) Quarter (Calendar quarter)--A period of time equal
to one-fourth of the year observed by the licensee (approximately 13
consecutive weeks), providing that the beginning of the first quarter in
a year coincides with the starting date of the year and that no day is
omitted or duplicated in consecutive quarters.

(121) Rad--See §336.3 of this title (relating to Units of Ra-
diation Exposure and Dose).

(122) Radiation--Alpha particles, beta particles, gamma
rays, x-rays, neutrons, high-speed electrons, high-speed protons, and
other particles capable of producing ions. For purposes of the rules in
this chapter, "ionizing radiation" is an equivalent term. Radiation, as
used in this chapter, does not include non-ionizing radiation, such as
radio- or microwaves or visible, infrared, or ultraviolet light.

(123) Radiation area--Any area, accessible to individuals,
in which radiation levels could result in an individual receiving a dose
equivalent in excess of 0.005 rem (0.05 millisievert) in one hour at 30
centimeters from the source of radiation or from any surface that the
radiation penetrates.

(124) Radiation machine--Any device capable of produc-
ing ionizing radiation except those devices with radioactive material
as the only source of radiation.

(125) Radioactive material--A naturally-occurring or
artificially-produced solid, liquid, or gas that emits radiation sponta-
neously.

(126) Radioactive substance--Includes by-product
[bypreduet] material, radioactive material, low-level radioactive
waste, source material, special nuclear material, source of radiation,
and naturally occurring radioactive material (NORM) NORM waste,
excluding oil and gas NORM waste.

(127) Radioactivity--The disintegration of unstable atomic
nuclei with the emission of radiation.

(128) Radiobioassay--See "Bioassay."

(129) Reference man--A hypothetical aggregation of hu-
man physical and physiological characteristics determined by interna-
tional consensus. These characteristics shall be used by researchers and
public health workers to standardize results of experiments and to relate
biological insult to a common base. A description of "reference man"
is contained in the International Commission on Radiological Protec-
tion (ICRP) report, ICRP Publication 23, "Report of the Task Group on
Reference Man."

(130) Rem--See §336.3 of this title (relating to Units of Ra-
diation Exposure and Dose).

(131) Residual radioactivity--Radioactivity in structures,
materials, soils, groundwater, and other media at a site resulting from
activities under the licensee's control. This includes radioactivity from
all licensed and unlicensed sources used by the licensee, but excludes
background radiation. It also includes radioactive materials remaining
at the site as a result of routine or accidental releases of radioactive
material at the site and previous burials at the site, even if those burials
were made in accordance with the provisions of 10 Code of Federal
Regulations Part 20.

(132) Respiratory protection equipment--An apparatus,
such as a respirator, used to reduce an individual's intake of airborne
radioactive materials. For purposes of the rules in this chapter,
"respiratory protective device" is an equivalent term.
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(133) Restricted area--An area, access to which is limited
by the licensee for the purpose of protecting individuals against undue
risks from exposure to radiation and radioactive materials. Restricted
area does not include areas used as residential quarters, but separate
rooms in a residential building shall be set apart as a restricted area.

(134) Reviewing official--The individual who shall make
the trustworthiness and reliability determination of an individual to
determine whether the individual may have, or continue to have, un-
escorted access to the category 1 or category 2 quantities of radioactive
materials that are possessed by the licensee.

(135) Roentgen (R)--See §336.3 of this title (relating to
Units of Radiation Exposure and Dose).

(136) Sabotage--Deliberate damage, with malevolent in-
tent, to a category 1 or category 2 quantity of radioactive material, a
device that contains a category 1 or category 2 quantity of radioactive
material, or the components of the security system.

(137) Safe haven--A readily recognizable and readily ac-
cessible site at which security is present or from which, in the event of
an emergency, the transport crew can notify and wait for the local law
enforcement authorities.

(138) Sanitary sewerage--A system of public sewers for
carrying off waste water and refuse, but excluding sewage treatment
facilities, septic tanks, and leach fields owned or operated by the li-
censee.

(139) Sealed source--Radioactive material that is perma-
nently bonded or fixed in a capsule or matrix designed to prevent re-
lease and dispersal of the radioactive material under the most severe
conditions that are likely to be encountered in normal use and handling.

(140) Security zone--Any temporary or permanent area es-
tablished by the licensee for the physical protection of category 1 or
category 2 quantities of radioactive material.

(141) Self-contained breathing apparatus (SCBA)--An at-
mosphere-supplying respirator for which the breathing air source is de-
signed to be carried by the user.

(142) Shallow-dose equivalent (H) (which applies to the
external exposure of the skin of the whole body or the skin of an extrem-
ity)--The dose equivalent at a tissue depth of 0.007 centimeter (seven
milligrams/square centimeter).

(143) SI--The abbreviation for the International System of
Units.

(144) Sievert (S )--See §336.3 of this title (relating to Units
of Radiation Exposure and Dose).

(145) Site boundary--That line beyond which the land or
property is not owned, leased, or otherwise controlled by the licensee.

(146) Source material--

(A) uranium or thorium, or any combination thereof, in
any physical or chemical form; or

(B) ores that contain, by weight, 0.05% or more of ura-
nium, thorium, or any combination thereof. Source material does not
include special nuclear material.

(147) Special form radioactive material--Radioactive ma-
terial which is either a single solid piece or is contained in a sealed
capsule that can be opened only by destroying the capsule and which
has at least one dimension not less than five millimeters and which sat-
isfies the test requirements of 10 Code of Federal Regulations §71.75

as amended through September 28, 1995 (60 FR 50264) (Transporta-
tion of License Material).

(148) Special nuclear material--

(A) plutonium, uranium-233, uranium enriched in the
isotope 233 or in the isotope 235, and any other material that the Na-
tional Regulatory Commission, under the provisions of the Atomic En-
ergy Act of 1954, §51, as amended through November 2, 1994 (Public
Law 103-437), determines to be special nuclear material, but does not
include source material; or

(B) any material artificially enriched by any of the fore-
going, but does not include source material.

(149) Special nuclear material in quantities not sufficient
to form a critical mass--Uranium enriched in the isotope 235 in quanti-
ties not exceeding 350 grams of contained uranium-235; uranium-233
in quantities not exceeding 200 grams; plutonium in quantities not ex-
ceeding 200 grams; or any combination of these in accordance with
the following formula: For each kind of special nuclear material, de-
termine the ratio between the quantity of that special nuclear material
and the quantity specified in this paragraph for the same kind of special
nuclear material. The sum of such ratios for all of the kinds of spe-
cial nuclear material in combination shall not exceed 1. For example,
the following quantities in combination would not exceed the limita-
tion: (175 grams contained U-235/350 grams) + (50 grams U-233/200
grams) + (50 grams Pu/200 grams) = 1.

(150) Specific license--A licensing document issued by an
agency upon an application filed under its rules. For purposes of the
rules in this chapter, "radioactive material license" is an equivalent
term. Unless stated otherwise, "license" as used in this chapter means
a "specific license."

(151) State--The state of Texas.

(152) Stochastic effect--A health effect that occurs ran-
domly and for which the probability of the effect occurring, rather
than its severity, is assumed to be a linear function of dose without
threshold. Hereditary effects and cancer incidence are examples of
stochastic effects. For purposes of the rules in this chapter, "proba-
bilistic effect" is an equivalent term.

(153) Supplied-air respirator (SAR) or airline respirator-
-An atmosphere-supplying respirator for which the source of breath-
ing air is not designed to be carried by the user.

(154) Survey--An evaluation of the radiological conditions
and potential hazards incident to the production, use, transfer, release,
disposal, and/or presence of radioactive materials or other sources of
radiation. When appropriate, this evaluation includes, but is not limited
to, physical examination of the location of radioactive material and
measurements or calculations of levels of radiation or concentrations
or quantities of radioactive material present.

(155) Telemetric position monitoring system--A data
transfer system that captures information from instrumentation and/or
measuring devices about the location and status of a transport vehicle
or package between the departure and destination locations.

(156) Termination--As applied to a license, a release by the
commission of the obligations and authorizations of the licensee under
the terms of the license. It does not relieve a person of duties and
responsibilities imposed by law.

(157) Tight-fitting facepiece--A respiratory inlet covering
that forms a complete seal with the face.

PROPOSED RULES June 28, 2024 49 TexReg 4719



(158) Total effective dose equivalent (TEDE)--The sum of
the effective dose equivalent (for external exposures) and the commit-
ted effective dose equivalent (for internal exposures).

(159) Total organ dose equivalent (TODE)--The sum of the
deep-dose equivalent and the committed dose equivalent to the organ
receiving the highest dose as described in §336.346(a)(6) of this title
(relating to Records of Individual Monitoring Results).

(160) Transuranic waste--For the purposes of this chapter,
wastes containing alpha emitting transuranic radionuclides with a
half-life greater than five years at concentrations greater than 100
nanocuries/gram.

(161) Trustworthiness and reliability--Characteristics of an
individual considered dependable in judgment, character, and perfor-
mance, such that unescorted access to category 1 or category 2 quan-
tities of radioactive material by that individual does not constitute an
unreasonable risk to the public health and safety or security. A determi-
nation of trustworthiness and reliability for this purpose is based upon
the results from a background investigation.

(162) Type A quantity (for packaging)--A quantity of ra-
dioactive material, the aggregate radioactivity of which does not ex-
ceed A 1 for special form radioactive material or A2 for normal form
radioactive material, where A1 and A2 are given in or shall be deter-
mined by procedures in Appendix A to 10 Code of Federal Regulations
Part 71 as amended through September 28, 1995 (60 FR 50264) (Pack-
aging and Transportation of Radioactive Material).

(163) Type B quantity (for packaging)--A quantity of ra-
dioactive material greater than a Type A quantity.

(164) Unescorted access--Solitary access to an aggregated
category 1 or category 2 quantity of radioactive material or the devices
that contain the material.

(165) Unrefined and unprocessed ore--Ore in its natural
form before any processing, such as grinding, roasting, beneficiating,
or refining.

(166) Unrestricted area--Any area that is not a restricted
area.

(167) User seal check (fit check)--An action conducted by
the respirator user to determine if the respirator is properly seated to
the face. Examples include negative pressure check, positive pressure
check, irritant smoke check, or isoamyl acetate check.

(168) Very high radiation area--An area, accessible to in-
dividuals, in which radiation levels from radiation sources external to
the body could result in an individual receiving an absorbed dose in
excess of 500 rads (five grays) in one hour at one meter from a source
of radiation or one meter from any surface that the radiation penetrates.

(169) Violation--An infringement of any provision of the
Texas Radiation Control Act (TRCA) or of any rule, order, or license
condition of the commission issued under the TRCA or this chapter.

(170) Waste--Low-level radioactive wastes containing
source, special nuclear, or by-product [bypreduet] material that are
acceptable for disposal in a land disposal facility. For the purposes
of this definition, low-level radioactive waste means radioactive
waste not classified as high-level radioactive waste, transuranic waste,
spent nuclear fuel, or by-product [bypreduet] material as defined in
paragraph (20)(B) - (E) of this section.

(171)  Week--Seven consecutive days starting on Sunday.

(172) Weighting factor (w,) for an organ or tissue (T)--The
proportion of the risk of stochastic effects resulting from irradiation

of that organ or tissue to the total risk of stochastic effects when the
whole body is irradiated uniformly. For calculating the effective dose
equivalent, the values of w_ are:

Figure: 30 TAC §336.2(172) (No change.)

(173) Whole body--For purposes of external exposure,
head, trunk including male gonads, arms above the elbow, or legs
above the knee.

(174) Worker--An individual engaged in activities under a
license issued by the commission and controlled by a licensee, but does
not include the licensee.

(175) Working level (WL)--Any combination of
short-lived radon daughters in one liter of air that will result in the
ultimate emission of 1.3 x 105 MeV of potential alpha particle energy.
The short-lived radon daughters are: for radon-222: polonium-218,
lead-214, bismuth-214, and polonium-214; and for radon-220: polo-
nium-216, lead-212, bismuth-212, and polonium-212.

(176) Working level month (WLM)--An exposure to one
working level for 170 hours (2,000 working hours per year divided by
12 months per year is approximately equal to 170 hours per month).

(177) Year--The period of time beginning in January used
to determine compliance with the provisions of the rules in this chap-
ter. The licensee shall change the starting date of the year used to de-
termine compliance by the licensee provided that the change is made
at the beginning of the year and that no day is omitted or duplicated in
consecutive years.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402625

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-0634

¢ ¢ ¢
SUBCHAPTER B. RADIOACTIVE
SUBSTANCE FEES
30 TAC §336.102, §336.105
Statutory Authority

The rule changes are proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which
authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
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which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC, §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendments implement THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

$§336.102.  Definitions.

Terms used in this subchapter are defined in §336.2 of this title (relat-
ing to Definitions). Additional terms used in this subchapter have the
following definitions:

(1) Closure--Any one or combination of the following: clo-
sure, dismantlement, decontamination, decommissioning, reclamation,
disposal, aquifer restoration, stabilization, monitoring, or post closure
observation and maintenance.

(2) [(H] Emergency response--The application of those ca-
pabilities necessary for the protection of the public and the environment
from the effects of an accidental or uncontrolled release of radioactive
materials, including the equipping, training, and periodic retraining of
response personnel.

(3) [»)] Fixed nuclear facility--
(A) Any nuclear reactor(s) at a single site;

(B) Any facility designed or used for the assembly or
disassembly of nuclear weapons; or

(C) Any other facility using special nuclear material for
which emergency response activities, including training, are conducted
to protect the public health and safety or the environment.

§336.105.  Schedule of Fees for Other Licenses.

(a) Each application for a license under Subchapter F of this
chapter (relating to Licensing of Alternative Methods of Disposal
of Radioactive Material), Subchapter G of this chapter (relating to
Decommissioning Standards), Subchapter K of this chapter (relating
to Commercial Disposal of Naturally Occurring Radioactive Material
Waste from Public Water Systems), Subchapter L of this chapter
(relating to Licensing of Source Material Recovery and By-product
Material Disposal Facilities), or Subchapter M of this chapter (relat-
ing to Licensing of Radioactive Substances Processing and Storage
Facilities) must be accompanied by an application fee as follows:

(1) facilities regulated under Subchapter F of this chapter:

$50,000;

(2) facilities regulated under Subchapter G of this chapter:
$10,000;

(3) facilities regulated under Subchapter K of this chapter:
$50,000;

(4) facilities regulated under Subchapter L of this chap-
ter: $463,096 for conventional mining; $322,633 for in situ mining;
$325,910 for heap leach; and $374,729 for disposal only; or

(A) if'the application fee is not sufficient to cover costs
incurred by the commission, then the applicant shall submit a supple-
mental fee to recover the actual costs incurred by the commission for

review of the application and any hearings associated with an appli-
cation for commercial by-product material disposal under Subchapter
L of this chapter in accordance with Texas Health and Safety Code,
§401.301(g);

(B) the executive director shall invoice for the amount
of the costs incurred quarterly. Payment shall be made within 30 days
following the date of the invoice;

(5) facilities regulated under Subchapter M of this chapter:
$3.,830 for Waste Processing - Class I Exempt; $39,959 for Waste Pro-
cessing - Class I; $94,661 for Waste Processing - Class II; and $273,800
for Waste Processing - Class III.

(b) An annual license fee shall be paid for each license issued
under Subchapters F, G, K, L, and M of this chapter. The amount of
each annual fee is as follows:

(1) facilities regulated under Subchapter F of this chapter:

$25,000;

(2) facilities regulated under Subchapter G of this chapter:
$8,400;

(3) facilities regulated under Subchapter K of this chapter:
$25,000;

(4) facilities regulated under Subchapter L of this chapter
that are operational: $60,929.50; or

(A) if the annual fee is not sufficient to cover costs
incurred by the commission, a holder of a license for commercial
by-product material disposal issued under Subchapter L of this chapter
shall submit a supplemental license fee sufficient to recover the actual
costs incurred by the commission. This fee shall recover for the state
the actual expenses arising from the regulatory activities associated
with the license in accordance with Texas Health and Safety Code,
§401.412(d);

(B) the executive director shall invoice for the amount
of the costs incurred quarterly. Payment shall be made within 30 days
following the date of the invoice;

(5) facilities regulated under Subchapter L of this chapter
that are in closure: $60,929.50;

(6) facilities regulated under Subchapter L of this chapter
that are in post-closure: $52,011.50 for conventional mining; $26,006
for in situ mining; and $52,011.50 for disposal only;

(7) facilities regulated under Subchapter L of this chapter,
if additional noncontiguous source material recovery facility sites are
authorized under the same license, the annual fee shall be increased by
25% for each additional site and 50% for sites in closure;

(8) facilities regulated under Subchapter L of this chapter,
if an authorization for disposal of by-product material is added to a
license, the annual fee shall be increased by 25%;

(9) facilities regulated under Subchapter L of this chapter,
the following one-time fees apply if added after an environmental as-
sessment has been completed on a facility:

(A) $28,658 for in situ wellfield on noncontiguous
property;

(B) $71,651 for in situ satellite;

(C) $11,235 for wellfield on contiguous property;

(D) $50,756 for non-vacuum dryer; or
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(E) 871, 651 for disposal (including processing, if ap-
plicable) of by-product material; or

(10) facilities regulated under Subchapter M of this chap-
ter: $3,830 for Waste Processing - Class I Exempt; $39,959 for Waste
Processing - Class I; $94,661 for Waste Processing - Class II; and
$273,800 for Waste Processing - Class III.

(c) An application for a major amendment of a license issued
under Subchapter F, G, K, L, or M of this chapter must be accompanied
by an application fee of $10,000.

(d) An application for renewal of a license issued under Sub-
chapter F, G, K, L, or M of this chapter must be accompanied by an
application fee of $35,000.

(e) Upon permanent cessation of all disposal activities and ap-
proval of the final decommissioning plan, holders of licenses issued
under Subchapter F, K, L, or M of this chapter shall use the applicable
fee schedule for subsections (b) and (c) of this section.

(f) For any application for a license issued under this chapter,
the commission may assess and collect additional fees from the appli-
cant to recover costs. Recoverable costs include costs incurred by the
commission for administrative review, technical review, and hearings
associated with the application. The executive director shall send an
invoice for the amount of the costs incurred during the period Septem-
ber 1 through August 31 of each year. Payment shall be made within
30 days following the date of the invoice.

ey I a licensee remitted a biennial licensing fee to the Texas
Department of State Health Services during the one year period prior
to June 17; 2007, the licensee is not subject to an annual fee under
subsection (b) of this seetion until the expiration of the second year for

(g) [@W] The commission may charge an additional 5% of an-
nual fee assessed under subsection (b) of this section and §336.103 of
this title (relating to Schedule of Fees for Subchapter H Licenses). The
fee is non-refundable and will be deposited to the perpetual care ac-
count.

(1) The fees collected by the agency in accordance with
this subsection shall be deposited to the credit of the Environmental
Radiation and Perpetual Care Account, until the fees collectively total
$500,000.

(2) If the balance of fees collected in accordance with this
subsection is subsequently reduced to $350,000 or less, the agency shall
reinstitute assessment of the fee until the balance reaches $500,000.

(h) [@] The holder of a license authorizing disposal of a
radioactive substance from other persons shall remit to the com-
mission 5% of the holder's gross receipts received from disposal
operations under a license as required in Texas Health and Safety
Code, §401.271(a)(1). Payment shall be made within 30 days of the
end of each quarter. The end of each quarter is the last day of the
months of November, February, May, and August. This subsection
does not apply to the disposal of compact waste or federal facility
waste.

(1) [6)] The holder of a license authorizing disposal of a ra-
dioactive substance from other persons shall remit directly to the host
county 5% of the gross receipts disposal operations under a license as
required in Texas Health and Safety Code, §401.271(a)(2). Payment
shall be made within 30 days of the end of each quarter. The end of
each quarter is the last day of the months of November, February, May,
and August. This subsection does not apply to the disposal of compact
waste or federal facility waste.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402626

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-0634

¢ ¢ ¢
SUBCHAPTER C. GENERAL LICENSING
REQUIREMENTS
30 TAC §336.208
Statutory Authority

The rule change is proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which
authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC, §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendments implement THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

§$336.208.  Radiation Safety Officer.

(a) Qualifications of the designated radiation safety officer
(RSO) are adequate for the purpose requested and include as a mini-
mum:

(1) have earned at least a bachelor's degree in a physical
or biological science, industrial hygiene, health physics, radiation pro-
tection, or engineering from an accredited college or university, or an
equivalent combination of training and relevant experience, with two
years of relevant experience equivalent to a year of academic study,
from a uranium or mineral extraction/recovery, radioactive waste pro-
cessing, or a radioactive waste or by-product material disposal facility;

(2) have at least one year of relevant experience, in addi-
tion to that used to meet the educational requirement, working under
the direct supervision of the RSO at a uranium or mineral extraction/re-
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covery, radioactive waste processing, or radioactive waste or by-prod-
uct material disposal facility; and

(3) have additional [at least four weeks of specialized]
training in health physics or radiation safety as determined by the
Executive Director [applicable to uranium or mineral extractionfrecov-
ery; radioactive waste processing; or radioactive waste or by-produet
material dispesal operations from a course provider that has been
evaluated and approved by the agency].

(b) The specific duties of the RSO include, but are not limited
to, the following:

(1) to establish and oversee operating, safety, emergency,
and as low as reasonably achievable procedures, and to review them
at least annually to ensure that the procedures are current and conform
with this chapter;

(2) to oversee and approve all phases of the training pro-
gram for operations and/or personnel so that appropriate and effective
radiation protection practices are taught;

(3) to ensure that required radiation surveys and leak tests
are performed and documented in accordance with this chapter, in-
cluding any corrective measures when levels of radiation exceed es-
tablished limits;

(4) to ensure that individual monitoring devices are used
properly by occupationally-exposed personnel, that records are kept of
the monitoring results, and that timely notifications are made in accor-
dance with §336.405 of this title (relating to Notifications and Reports
to Individuals);

(5) to investigate and cause a report to be submitted to the
agency for each known or suspected case of radiation exposure to an
individual or radiation level detected in excess of limits established by
this chapter and each theft or loss of source(s) of radiation, to determine
the cause(s), and to take steps to prevent a recurrence;

(6) to investigate and cause a report to be submitted to the
executive director for each known or suspected case of release of ra-
dioactive material to the environment in excess of limits established by
this chapter;

(7) to have a thorough knowledge of management policies
and administrative procedures of the licensee;

(8) toassume control and have the authority to institute cor-
rective actions, including shutdown of operations when necessary in
emergency situations or unsafe conditions;

(9) to ensure that records are maintained as required by this
chapter;

(10) to ensure the proper storing, labeling, transport, use
and disposal of sources of radiation, storage, and/or transport contain-
ers;

(11) to ensure that inventories are performed in accordance
with the activities for which the license application is submitted;

(12) to perform an inventory of the radioactive sealed
sources authorized for use on the license every six months and make
and maintain records of the inventory of the radioactive sealed sources
authorized for use on the license every six months, to include, but not
be limited to, the following:

(A) 1isotope(s);
(B) quantity(ies);
(C) radioactivity(ies); and

(D) date inventory is performed.

(13) to ensure that personnel are complying with this chap-
ter, the conditions of the license, and the operating, safety, and emer-
gency procedures of the licensee; and

(14) to serve as the primary contact with the agency.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402628

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-0634

¢ ¢ ¢

SUBCHAPTER D. STANDARDS FOR
PROTECTION AGAINST RADIATION

30 TAC §§336.329, 336.331, 336.332, 336.336, 336.341,
336.351, 336.357

Statutory Authority

The rule changes are proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which
authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC, §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendments implement THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

§336.329.  Exemptions to Labeling Requirements.
A licensee is not required to label:

(1) containers holding licensed material in quantities less
than those listed in §336.360, Appendix C, of this title (relating to
Quantities of Licensed Material Requiring Labeling);
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(2) containers holding licensed material in concentrations
less than those specified in Table IIT of §336.359, Appendix B, of this
title (relating to Annual Limits on Intake (ALI) and Derived Air Con-
centrations (DAC) of Radionuclides for Occupational Exposure; Efflu-
ent Concentrations; Concentrations for Release to Sanitary Sewerage);

(3) containers attended by an individual who takes the pre-
cautions necessary to prevent the exposure of individuals in excess of
the limits established by this subchapter;

(4) containers when they are in transport and packaged and
labeled in accordance with the rules of the United States Department
of Transportation (labeling of packages containing radioactive mate-
rial is required by the United States Department of Transportation if
the amount and type of radioactive material exceeds the limits for an
excepted quantity or article as defined and limited by rules in 49 CFR
173.403 [(m) and (W) as amended through September 29; 1989;] and
49 CFR 173.421-424 [49 CER 172.436-172.440 as amended through
December 20, 1991)];

(5) containers that are accessible only to individuals autho-
rized to handle or use them, or to work in the vicinity of the containers,
if the contents are identified to these individuals by a readily available
written record. (Examples of containers of this type are containers in
locations such as water-filled canals, storage vaults, or hot cells.) The
record shall be retained as long as the containers are in use for the pur-
pose indicated on the record; or

(6) installed manufacturing or process equipment, such as
piping and tanks.

§336.331.  Transfer of Radioactive Material.

(a) The licensee shall not transfer source material, by-product
[byproduet] material, or other licensed radioactive material except as
authorized under the rules in this subchapter.

(b) Except as otherwise provided in the license and subject to
the provisions of subsections (c) and (d) of this section, a licensee shall
transfer source material, by-product [bypreduet] material, or other li-
censed radioactive material:

(1) to the agency (A licensee shall transfer material to the
agency only after receiving prior approval from the agency. If the ma-
terial to be transferred is special nuclear material, the quantity must not
be sufficient to form a critical mass.);

(2) to the United States Department of Energy;

(3) to any person exempt from licensing requirements by
the Texas Department of State Health Services (DSHS) under the Texas
Health and Safety Code, §401.106(a), the rules in this chapter, or ex-
empt from the licensing requirements of the United States Nuclear Reg-
ulatory Commission (NRC) or an Agreement State, to the extent per-
mitted by those exemptions;

(4) to any person authorized to receive this material under
terms of a specific or a general license or its equivalent issued by the
commission, DSHS, NRC, or any Agreement State, or to any person
authorized to receive this material by the federal government; or

(5) as otherwise authorized by the commission in writing
by DSHS, any Agreement State, or the federal government.

(c) Before transferring source material,  by-product
[bypreduet] material, or other radioactive material to a specific li-
censee of the commission, DSHS, NRC, or an Agreement State or to
a general licensee who is required to register with DSHS, NRC, or an
Agreement State prior to receipt of the source material, by-product
[bypreduet] material, or other radioactive material, the licensee trans-
ferring the material shall verify that the transferee's license authorizes

the receipt of the type, form, and quantity of radioactive material to be
transferred.

(d) The following methods for the verification required by sub-
section (c) of this section are acceptable.

(1) The transferor shall possess and have read a current
copy of the transferee's specific license or certificate of registration.

(2) The transferor may possess a written certification by the
transferee that the transferee is authorized by the license or certificate
of registration to receive the type, form, and quantity of radioactive
material to be transferred, specifying the license or certificate of regis-
tration number, issuing agency, and expiration date.

(3) For emergency shipments, the transferor may accept
oral certification by the transferee that the transferee is authorized by
license or certificate of registration to receive the type, form, and quan-
tity of radioactive material to be transferred, specifying the license or
certificate of registration number, issuing agency, and expiration date,
provided that the oral certification is confirmed in writing within ten
days.

(4) The transferor may obtain other sources of information
compiled by a reporting service from official records of the commis-
sion, DSHS, NRC, or an Agreement State as to the identity of licensees
and registrants and the scope and expiration dates of licenses and reg-
istrations.

(5) When none of the methods of verification described in
paragraphs (1) - (4) of this subsection are readily available or when a
transferor desires to verify that information received by one of these
methods is correct or up-to-date, the transferor may obtain and record
confirmation from the commission, DSHS, NRC, or an Agreement
State that the transferee is licensed to receive the source material,
by-product [bypreduet] material, or other radioactive material.

(e) Transportation of radioactive material shall also be subject
to applicable rules of the United States Department of Transportation,
United States Postal Service, NRC, or DSHS.

(f) The licensee shall keep records showing the transfer of any
source material, by-product [bypreduet] material, or other radioactive
material.

(g) Transfer of low-level radioactive waste by a waste gener-
ator, waste collector, or waste processor who ships this waste either
directly, or indirectly through a collector or processor, to a licensed
land disposal facility shall also be subject to applicable rules of DSHS.
A commission licensee who transfers low-level radioactive waste for
disposal at a licensed land disposal facility shall also be subject to ap-
plicable rules of DSHS with respect to transfers.

(h) A licensed land disposal facility operator shall use and
comply with the requirements of §336.363 of this title (relating to
Appendix F. Requirements for Receipt of Low-Level Radioactive
Waste for Disposal at Licensed Land Disposal Facilities and Uniform
Manifests).

(i) Any licensee shipping by-product [bypreduet] material, as
defined in §336.2(16)(C) - (E) of this title (relating to Definitions) con-

cerning the definition of by-product [bypreduet] material, intended for
ultimate disposal must document the information required on the ship-
ping manifest and transfer this recorded manifest information to the
intended consignee.

§336.332.  Preparation of Radioactive Material for Transport.

(a) No licensee shall deliver any source material, by-product
[bypreduet] material, or other licensed radioactive material to a carrier
for transport, unless:
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(1) the licensee complies with the applicable requirements
of the rules, appropriate to the mode of transport, of the United States
Department of Transportation insofar as those rules relate to the pack-
ing of radioactive material and to the monitoring, marking, and labeling
of those packages or containers;

(2) the licensee establishes procedures for opening and
closing packages and containers in which radioactive material is
transported to provide safety and to assure that, prior to the delivery
to a carrier for transport, each package or container is properly closed
for transport; and

(3) thelicensee assures that any special instructions needed
to safely open the package or container are sent to or have been made
available to the consignee prior to delivery of a package or container
to a carrier for transport.

(b) For the purpose of subsection (a) of this section, licensees
who transport their own licensed material as private carriers are con-
sidered to have delivered the material to a carrier for transport.

$336.336.  Tests.

(a) Each licensee shall perform, upon instructions from the ex-
ecutive director, or shall permit the executive director to perform such
tests as the executive director deems appropriate or necessary for the
administration of the rules in this chapter including, but not limited to,
tests of:

(1) source material, by-product [bypreduet] material, or
other licensed radioactive material;

(2) facilities where these materials are used, stored, or dis-
posed;

(3) radiation detection and monitoring instruments; and

(4) other equipment and devices used in connection
with utilization, storage, or disposal of source material, by-product
[bypreduet] material, or other licensed radioactive material.

(b) The requirements of this section do not apply to licenses
issued under Subchapter H of this chapter (relating to Licensing Re-
quirements for Near-Surface Land Disposal of Low-Level Radioactive
Waste).

§336.341.

(a) Each licensee shall use the units curie, rad, and rem, includ-
ing multiples and subdivisions, and shall clearly indicate the units of all
quantities on records required by this subchapter. Disintegrations per
minute may be indicated on records of surveys performed to determine
compliance with §336.605 of this title (relating to Surface Contami-
nation Limits for Facilities, Equipment, and Materials) and §336.364,
Appendix G, of this title (relating to Acceptable Surface Contamina-
tion Levels).

General Recordkeeping Requirements for Licensees.

(b) In the records required by this chapter, the licensee may
record quantities in International System of Units (SI) units in paren-
theses following each of the units specified in subsection (a) of this
section. However, all quantities must be recorded as stated in subsec-
tion (a) of this section.

(c) Notwithstanding the requirements of subsection (a) of this
section, information on shipment manifests for wastes received at a
licensed land disposal facility, as required by §336.331(h) of this title
(relating to Transfer of Radioactive Material), shall be recorded in SI
units (becquerel, gray, and sievert) or in SI and units as specified in
subsection (a) of this section.

(d) The licensee shall make a clear distinction among the quan-
tities entered on the records required by this subchapter, such as total

effective dose equivalent, shallow-dose equivalent, lens dose equiva-
lent, deep-dose equivalent, and committed effective dose equivalent.

(e) Each licensee shall maintain records showing the receipt,
transfer, and disposal of all source material, by-product [bypreduet]
material, or other licensed radioactive material. Each licensee shall
also maintain any records and make any reports as may be required by
the conditions of the license, by the rules in this chapter, or by orders
of the commission. Copies of any records or reports required by the
license, rules, or orders shall be submitted to the executive director or
commission on request. All records and reports required by the license,
rules, or orders shall be complete and accurate.

(f) The licensee shall retain each record that is required by the
rules in this chapter or by license conditions for the period specified
by the appropriate rule or license condition. If a retention period is not
otherwise specified, each record shall be maintained until the commis-
sion terminates each pertinent license requiring the record.

(g) If there is a conflict between the commission's rules, li-
cense condition, or other written approval or authorization from the
executive director pertaining to the retention period for the same type
of record, the longest retention period specified takes precedence.

(h) The executive director may require the licensee to provide
the commission with copies of all records prior to termination of the
license.

$336.351.
Sources.

Reports of Transactions Involving Nationally Tracked

(a) Each licensee who manufactures, transfers, receives, disas-
sembles, or disposes of a nationally tracked source shall complete and
submit to the United States Nuclear Regulatory Commission (NRC)
a National Source Tracking Transaction Report as specified in para-
graphs (1) - (6) of this subsection for each type of transaction.

(1) Each licensee who manufactures a nationally tracked
source shall complete and submit to NRC a National Source Tracking
Transaction Report. The report must include the following informa-
tion:

(A) the name, address, and license number of the re-
porting licensee;

(B) the name of the individual preparing the report;

(C) the manufacturer, model, and serial number of the
source;

(D) the radioactive material in the source;

(E) the initial source strength in becquerels (curies) at
the time of manufacture; and

(F) the manufacture date of the source.

(2) Each licensee that transfers a nationally tracked source
to another person shall complete and submit to NRC a National Source
Tracking Transaction Report. The report shall include the following
information:

(A) the name, address, and license number of the re-
porting licensee;
(B) the name of the individual preparing the report;

(C) the name and license number of the recipient facil-
ity and the shipping address;

(D) the manufacturer, model, and serial number of the
source or, if not available, other information to uniquely identify the
source;
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(E) the radioactive material in the source;

(F) the initial or current source strength in becquerels
(curies);

(G) the date for which the source strength is reported;

(H) the shipping date;

(I) the estimated arrival date; and

(J) for nationally tracked sources transferred as waste
under a Uniform Low-Level Radioactive Waste Manifest, the waste

manifest number and the container identification of the container with
the nationally tracked source.

(3) Each licensee that receives a nationally tracked source
shall complete and submit to NRC a National Source Tracking Trans-
action Report. The report shall include the following information:

(A) the name, address, and license number of the re-
porting licensee;
(B) the name of the individual preparing the report;

(C) thename, address, and license number of the person
that provided the source;

(D) the manufacturer, model, and serial number of the
source or, if not available, other information to uniquely identify the
source;

(E) the radioactive material in the source;

(F) the initial or current source strength in becquerels
(curies);

(G) the date for which the source strength is reported,
(H) the date of receipt; and

(I) for material received under a Uniform Low-Level
Radioactive Waste Manifest, the waste manifest number and the con-
tainer identification with the nationally tracked source.

(4) Each licensee that disassembles a nationally tracked
source shall complete and submit to NRC a National Source Tracking
Transaction Report. The report shall include the following informa-
tion:

(A) the name, address, and license number of the re-
porting licensee;

(B) the name of the individual preparing the report;

(C) the manufacturer, model, and serial number of the

source or, if not available, other information to uniquely identify the
source;

(D) the radioactive material in the source;

(E) the initial or current source strength in becquerels
(curies);

(F) the date for which the source strength is reported,
and
(G) the disassemble date of the source.

(5) Each licensee who disposes of a nationally tracked
source shall complete and submit to NRC a National Source Tracking
Transaction Report. The report shall include the following informa-
tion:

(A) the name, address, and license number of the re-
porting licensee;

(B) the name of the individual preparing the report;
(C) the waste manifest number;

(D) the container identification with the nationally
tracked source;

(E) the date of disposal; and
(F) the method of disposal.

(6) The reports discussed in paragraphs (1) - (6) of this sub-
section shall be submitted to NRC by the close of the next business
day after the transaction. A single report may be submitted for mul-
tiple sources and transactions. The reports shall be submitted to the
National Source Tracking System by using the following:

(A) the on-line National Source Tracking System;
(B) electronically using a computer-readable format;
(C) by facsimile;

(D) by mail to the address on the National Source
Tracking Transaction Report Form (NRC Form 748); or

(E) Dby telephone with follow-up by facsimile or mail.

(7) Each licensee shall correct any error in previously filed
reports or file a new report for any missed transaction within five busi-
ness days of the discovery of the error or missed transaction. Such
errors may be detected by a variety of methods such as administra-
tive reviews or by physical inventories required by regulation. In ad-
dition, each licensee shall reconcile the inventory of nationally tracked
sources possessed by the licensee against that licensee's data in the Na-
tional Source Tracking System. The reconciliation shall be conducted
during the month of January in each year. The reconciliation process
shall include resolving any discrepancies between the National Source
Tracking System and the actual inventory by filing the reports identi-
fied by paragraphs (1) - (6) of this subsection. By January 31 of each
year, each licensee shall submit to the National Source Tracking Sys-
tem confirmation that the data in the National Source Tracking System
is correct.

18) Each licensee that pessesses Categery 1 or Categery
2 nationally tracked sources listed in subsection (b) of this section
shall repert its initial inventory of Category 1 or Category 2 nationally
tracked sources to the National Source Tracking System by January 31,
2009 The information may be submitted to NRC by using any of the
metheds identified by paragraph (6)A) - (E) of this subseetion: The
HA) the name; address; and license number of the re-
HE) the manufacturer, model; and serial number of
to uniquely identify the source:]
D) the radioactive material in the sealed souree:}
HE) the initial or current souree strength in beequerels

(b) Nationally tracked source thresholds. The Terabecquerel
(TBq) values are the regulatory standards. The curie values specified
are obtained by converting from the TBq value. The curie values are
provided for practical usefulness only and are rounded after conversion.
The following table contains nationally tracked source thresholds.
Figure: 30 TAC §336.351(b) (No change.)
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$§336.357.  Physical Protection of Category 1 and Category 2 Quan-
tities of Radioactive Material.

(a) Specific exemption. A licensee that possesses radioactive
waste that contains category 1 or category 2 quantities of radioactive
material is exempt from the requirements of subsections (b) - (w) of this
section. However, any radioactive waste that contains discrete sources,
ion-exchange resins, or activated material that weighs less than 2,000
kilograms (4,409 pounds) is not exempt from the requirements of sub-
sections (b) - (w) of this section. The licensee shall implement the
following requirements to secure the radioactive waste:

(1) use continuous physical barriers that allow access to the
radioactive waste only through established access control points;

(2) use alocked door or gate with monitored alarm at the
access control point;

(3) assess and respond to each actual or attempted unau-
thorized access to determine whether an actual or attempted theft, sab-
otage, or diversion occurred; and

(4) immediately notify the local law enforcement agency
(LLEA) and request an armed response from the LLEA upon determi-
nation that there was an actual or attempted theft, sabotage, or diversion
of the radioactive waste that contains category 1 or category 2 quanti-
ties of radioactive material.

(b) Personnel access authorization requirements for category
1 or category 2 quantities of radioactive material.

(1) General.

(A) Each licensee that possesses an aggregated quan-
tity of radioactive material at or above the category 2 threshold shall
establish, implement, and maintain its access authorization program in
accordance with the requirements of this subsection and subsections
(c) - (h) of this section.

(B) An applicant for a new license and each licensee,
upon application for modification of its license, that would become
newly subject to the requirements of this subsection and subsections
(c) - (h) of this section, shall implement the requirements of this sub-
section and subsections (c) - (h) of this section, as appropriate, before
taking possession of an aggregated category 1 or category 2 quantity
of radioactive material.

(C) Any licensee that has not previously implemented
the Security Orders or been subject to the provisions of this subsection
and subsections (c) - (h) of this section shall implement the provisions
of this subsection and subsections (c) - (h) of this section before ag-
gregating radioactive material to a quantity that equals or exceeds the
category 2 threshold.

(2) General performance objective. The licensee's access
authorization program must ensure that the individuals specified in
paragraph (3)(A) of this subsection are trustworthy and reliable.

(3) Applicability.

(A) Licensees shall subject the following individuals to
an access authorization program:

(i) any individual whose assigned duties require un-
escorted access to category 1 or category 2 quantities of radioactive
material or to any device that contains the radioactive material; and

(it) reviewing officials.

(B) Licensees need not subject the categories of indi-
viduals listed in subsection (f)(1) of this section to the investigation
elements of the access authorization program.

(C) Licensees shall approve for unescorted access to
category 1 or category 2 quantities of radioactive material only those
individuals with job duties that require unescorted access to category 1
or category 2 quantities of radioactive material.

(D) Licensees may include individuals needing access
to safeguards information-modified handling under 10 Code of Federal
Regulations (CFR) Part 73, in the access authorization program under
this subsection and subsections (c) - (h) of this section.

(c) Access authorization program requirements.
(1) Granting unescorted access authorization.

(A) Licensees shall implement the requirements of sub-
section (b) of this section, this subsection, and subsections (d) - (h) of
this section for granting initial or reinstated unescorted access autho-
rization.

(B) Individuals determined to be trustworthy and reli-
able shall also complete the security training required by subsection
(§)(3) of this section before being allowed unescorted access to cate-
gory 1 or category 2 quantities of radioactive material.

(2) Reviewing officials.

(A) Reviewing officials are the only individuals who
may make trustworthiness and reliability determinations that allow in-
dividuals to have unescorted access to category 1 or category 2 quan-
tities of radioactive materials possessed by the licensee.

(B) Each licensee shall name one or more individuals
to be reviewing officials. After completing the background investiga-
tion on the reviewing official, the licensee shall provide under oath or
affirmation, a certification that the reviewing official is deemed trust-
worthy and reliable by the licensee. The licensee shall provide a copy
of the oath or affirmation certifications of any and all individuals to the
executive director once completed. The fingerprints of the named re-
viewing official must be taken by a law enforcement agency, Federal
or State agencies that provide fingerprinting services to the public, or
commercial fingerprinting services authorized by a State to take finger-
prints. The licensee shall recertify that the reviewing official is deemed
trustworthy and reliable every 10 years in accordance with subsection
(d)(3) of this section.

(C) Reviewing officials must be permitted to have un-
escorted access to category 1 or category 2 quantities of radioactive
materials or access to safeguards information or safeguards informa-
tion-modified handling, if the licensee possesses safeguards informa-
tion or safeguards information-modified handling.

(D) Reviewing officials cannot approve other individu-
als to act as reviewing officials.

(E) A reviewing official does not need to undergo a new
background investigation before being named by the licensee as the
reviewing official if:

(i) the individual has undergone a background in-
vestigation that included fingerprinting and a Federal Bureau of Inves-
tigations (FBI) criminal history records check and has been determined
to be trustworthy and reliable by the licensee; or

(ii) the individual is subject to a category listed in
subsection (f)(1) of this section.

(3) Informed consent.

(A) Licensees may not initiate a background investiga-
tion without the informed and signed consent of the subject individual.
This consent must include authorization to share personal information
with other individuals or organizations as necessary to complete the
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background investigation. Before a final adverse determination, the li-
censee shall provide the individual with an opportunity to correct any
inaccurate or incomplete information that is found during the back-
ground investigation. Licensees do not need to obtain signed consent
from those individuals that meet the requirements of subsection (d)(2)
of this section. A signed consent must be obtained prior to any rein-
vestigation.

(B) The subject individual may withdraw his or her con-
sent at any time. Licensees shall inform the individual that:

(i) if an individual withdraws his or her consent, the
licensee may not initiate any elements of the background investigation
that were not in progress at the time the individual withdrew his or her
consent; and

(ii)  the withdrawal of consent for the background in-
vestigation is sufficient cause for denial or termination of unescorted
access authorization.

(4) Personal history disclosure. Any individual who is ap-
plying for unescorted access authorization shall disclose the personal
history information that is required by the licensee's access authoriza-
tion program for the reviewing official to make a determination of the
individual's trustworthiness and reliability. Refusal to provide, or the
falsification of, any personal history information required by subsec-
tion (b) of this section, this subsection, and subsections (d) - (h) of this
section is sufficient cause for denial or termination of unescorted ac-
cess.

(5) Determination basis.

(A) The reviewing official shall determine whether to
permit, deny, unfavorably terminate, maintain, or administratively
withdraw an individual's unescorted access authorization based on an
evaluation of all of the information collected to meet the requirements
of subsection (b) of this section, this subsection, and subsections (d) -
(h) of this section.

(B) The reviewing official may not permit any individ-
ual to have unescorted access until the reviewing official has evaluated
all of the information collected to meet the requirements of subsection
(b) of this section, this subsection, and subsections (d) - (h) of this sec-
tion and determined that the individual is trustworthy and reliable. The
reviewing official may deny unescorted access to any individual based
on information obtained at any time during the background investiga-
tion.

(C) The licensee shall document the basis for conclud-
ing whether or not there is reasonable assurance that an individual is
trustworthy and reliable.

(D) Thereviewing official may terminate or administra-
tively withdraw an individual's unescorted access authorization based
on information obtained after the background investigation has been
completed and the individual granted unescorted access authorization.

(E) Licensees shall maintain a list of persons currently
approved for unescorted access authorization. When a licensee deter-
mines that a person no longer requires unescorted access or meets the
access authorization requirements, the licensee shall remove the per-
son from the approved list as soon as possible, but no later than seven
working days, and take prompt measures to ensure that the individual
is unable to have unescorted access to the material.

(6) Procedures. Licensees shall develop, implement, and
maintain written procedures for implementing the access authorization
program. The procedures must include provisions for the notification
of individuals who are denied unescorted access. The procedures must

include provisions for the review, at the request of the affected indi-
vidual, of a denial or termination of unescorted access authorization.
The procedures must contain a provision to ensure that the individual
is informed of the grounds for the denial or termination of unescorted
access authorization and allow the individual an opportunity to provide
additional relevant information.

(7) Right to correct and complete information.

(A) Prior to any final adverse determination, licensees
shall provide each individual subject to subsection (b) of this section,
this subsection, and subsections (d) - (h) of this section with the right
to complete, correct, and explain information obtained as a result of
the licensee's background investigation. Confirmation of receipt by the
individual of this notification must be maintained by the licensee for a
period of one year from the date of the notification.

(B) If, after reviewing his or her criminal history record,
an individual believes that it is incorrect or incomplete in any respect
and wishes to change, correct, update, or explain anything in the record,
the individual may initiate challenge procedures. These procedures in-
clude direct application by the individual challenging the record to the
law enforcement agency that contributed the questioned information or
adirect challenge as to the accuracy or completeness of any entry on the
criminal history record to the Federal Bureau of Investigation, Crimi-
nal Justice Information Services (CJIS) Division, ATTN: SCU, Mod.
D-2, 1000 Custer Hollow Road, Clarksburg, WV 26306, as set forth
in 28 CFR §§16.30 - 16.34. In the latter case, the FBI will forward
the challenge to the agency that submitted the data, and will request
that the agency verify or correct the challenged entry. Upon receipt
of an official communication directly from the agency that contributed
the original information, the FBI Identification Division will make any
changes necessary in accordance with the information supplied by that
agency. Licensees must provide at least 10 days for an individual to ini-
tiate action to challenge the results of an FBI criminal history records
check after the record is made available for his or her review. The li-
censee may make a final adverse determination based upon the criminal
history records only after receipt of the FBI's confirmation or correc-
tion of the record.

(8) Records.

(A) The licensee shall retain documentation regarding
the trustworthiness and reliability of individual employees for three
years from the date the individual no longer requires unescorted access
to category 1 or category 2 quantities of radioactive material.

(B) The licensee shall retain a copy of the current ac-
cess authorization program procedures as a record for three years after
the procedure is no longer needed. If any portion of the procedure is
superseded, the licensee shall retain the superseded material for three
years after the record is superseded.

(C) Thelicensee shall retain the list of persons approved
for unescorted access authorization for three years after the list is su-
perseded or replaced.

(d) Background investigations.

(1) Initial investigation. Before allowing an individual un-
escorted access to category 1 or category 2 quantities of radioactive
material or to the devices that contain the material, licensees shall com-
plete a background investigation of the individual seeking unescorted
access authorization. The scope of the investigation must encompass
at least the seven years preceding the date of the background investiga-
tion or since the individual's eighteenth birthday, whichever is shorter.
The background investigation must include at a minimum:
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(A) fingerprintings and an FBI identification and crimi-
nal history records check in accordance with subsection (e) of this sec-
tion;

(B) verification of true identity. Licensees shall verify
the true identity of the individual applying for unescorted access au-
thorization to ensure that the applicant is who he or she claims to be.
A licensee shall review official identification documents (e.g., driver's
license; passport; government identification; certificate of birth issued
by the state, province, or country of birth) and compare the documents
to personal information data provided by the individual to identify any
discrepancy in the information. Licensees shall document the type, ex-
piration, and identification number of the identification document, or
maintain a photocopy of identifying documents on file in accordance
with subsection (g) of this section. Licensees shall certify in writing
that the identification was properly reviewed and shall maintain the
certification and all related documents for review upon inspection;

(C) employment history verification. Licensees shall
complete an employment history verification, including military his-
tory. Licensees shall verify the individual's employment with each pre-
vious employer for the most recent seven years before the date of ap-
plication;

(D) verification of education. Licensees shall verify the
individual's education during the claimed period;

(E) character and reputation determination. Licensees
shall complete reference checks to determine the character and reputa-
tion of the individual who has applied for unescorted access authoriza-
tion. Unless other references are not available, reference checks may
not be conducted with any person who is known to be a close member
of the individual's family, including but not limited to the individual's
spouse, parents, siblings, or children, or any individual who resides in
the individual's permanent household. Reference checks under subsec-
tions (b) and (c) of this section, this subsection, and subsections (e) -
(h) of this section must be limited to whether the individual has been
and continues to be trustworthy and reliable;

(F) the licensee shall also, to the extent possible, obtain
independent information to corroborate the information provided by
the individual (e.g., seek references not supplied by the individual);
and

(G) if a previous employer, educational institution, or
any other entity with which the individual claims to have been engaged
fails to provide information or indicates an inability or unwillingness
to provide information within a time frame deemed appropriate by the
licensee, but at least after 10 business days of the request or if the li-
censee is unable to reach the entity, the licensee shall document the
refusal, unwillingness, or inability in the record of investigation and
attempt to obtain the information from an alternate source.

(2) Grandfathering.

(A) Individuals who have been determined to be trust-
worthy and reliable for unescorted access to category 1 or category
2 quantities of radioactive material under the Fingerprint Orders may
continue to have unescorted access to category 1 and category 2 quan-
tities of radioactive material without further investigation. These indi-
viduals shall be subject to the reinvestigation requirement.

(B) Individuals who have been determined to be trust-
worthy and reliable under the provisions of 10 CFR Part 73 or the Se-
curity Orders for access to safeguards information, safeguards infor-
mation-modified handling, or risk-significant material may have un-
escorted access to category 1 and category 2 quantities of radioactive
material without further investigation. The licensee shall document
that the individual was determined to be trustworthy and reliable under

the provisions of 10 CFR Part 73 or a Security Order. Security Order,
in this context, refers to any order that was issued by the United States
Nuclear Regulatory Commission (NRC) that required fingerprints and
an FBI criminal history records check for access to safeguards infor-
mation, safeguards information-modified handling, or risk significant
material such as special nuclear material or large quantities of uranium
hexafluoride. These individuals shall be subject to the reinvestigation
requirement.

(3) Reinvestigations. Licensees shall conduct a reinves-
tigation every 10 years for any individual with unescorted access to
category 1 or category 2 quantities of radioactive material. The rein-
vestigation shall consist of fingerprinting and an FBI identification and
criminal history records check in accordance with subsection (e) of this
section. The reinvestigations must be completed within 10 years of the
date on which these elements were last completed.

(e) Requirements for criminal history records checks of indi-
viduals granted unescorted access to category 1 or category 2 quantities
of radioactive material.

(1) General performance objective and requirements.

(A) Except for those individuals listed in subsection (f)
of this section and those individuals grandfathered under subsection
(d)(2) of this section, each licensee subject to the provisions of subsec-
tions (b) - (d) of this section, this subsection, and subsections (f) - (h)
of this section shall fingerprint each individual who is to be permitted
unescorted access to category 1 or category 2 quantities of radioactive
material. Licensees shall transmit all collected fingerprints to the NRC
for transmission to the FBI. The licensee shall use the information re-
ceived from the FBI as part of the required background investigation
to determine whether to grant or deny further unescorted access to cat-
egory 1 or category 2 quantities of radioactive materials for that indi-
vidual.

(B) The licensee shall notify each affected individual
that his or her fingerprints will be used to secure a review of his or her
criminal history record and shall inform him or her of the procedures
for revising the record or adding explanations to the record.

(C) Fingerprinting is not required if a licensee is rein-
stating an individual's unescorted access authorization to category 1 or
category 2 quantities of radioactive materials if:

(i) the individual returns to the same facility that
granted unescorted access authorization within 365 days of the termi-
nation of his or her unescorted access authorization; and

(ii) the previous access was terminated under favor-
able conditions.

(D) Fingerprints do not need to be taken if an individual
who is an employee of a licensee, contractor, manufacturer, or supplier
has been granted unescorted access to category 1 or category 2 quanti-
ties of radioactive material, access to safeguards information, or safe-
guards information-modified handling by another licensee, based upon
a background investigation conducted under this section, the Finger-
print Orders, or 10 CFR Part 73. An existing criminal history records
check file may be transferred to the licensee asked to grant unescorted
access in accordance with the provisions of subsection (g)(3) of this
section.

(E) Licensees shall use the information obtained as part
of a criminal history records check solely for the purpose of determin-
ing an individual's suitability for unescorted access authorization to cat-
egory 1 or category 2 quantities of radioactive materials, access to safe-
guards information, or safeguards information-modified handling.

(2) Prohibitions.
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(A) Licensees may not base a final determination to
deny an individual unescorted access authorization to category 1 or
category 2 quantities of radioactive material solely on the basis of
information received from the FBI involving:

(i) an arrest more than one year old for which there
is no information of the disposition of the case; or

(ii) an arrest that resulted in dismissal of the charge
or an acquittal.

(B) Licensees may not use information received from a
criminal history records check obtained under subsections (b) - (d) of
this section, this subsection, and subsections (f) - (h) of this section in a
manner that would infringe upon the rights of any individual under the
First Amendment to the Constitution of the United States nor shall 1i-
censees use the information in any way that would discriminate among
individuals on the basis of race, religion, national origin, gender, or
age.

(3) Procedures for processing of fingerprint checks.

(A) For the purpose of complying with subsections
(b) - (d) of this section, this subsection, and subsections (f) - (h)
of this section, licensees shall use an appropriate method listed in
10 CFR §37.7 to submit to the United States Nuclear Regulatory
Commission, Director, Division of Physical and Cyber Security
Policy, 11545 Rockville Pike, ATTN: Criminal History Program/Mail
Stop T-07D04M, Rockville, Maryland 20852, one completed, legi-
ble standard fingerprint card (Form FD-258, ORIMDNRCOOOZ),
electronic fingerprint scan or, where practicable, other fingerprint
record for each individual requiring unescorted access to category
1 or category 2 quantities of radioactive material. Copies of these
forms may be obtained by emailing MAILSVS.Resource@nrc.gov.
Guidance on submitting electronic fingerprints can be found at
https://www.nrc.gov/security/chp.html.

(B) Fees for the processing of fingerprint checks are
due upon application. Licensees shall submit payment with the
application for the processing of fingerprints through corporate check,
certified check, cashier's check, money order, or electronic payment,
made payable to "U.S. NRC." (For guidance on making electronic
payments, contact the Division of Physical and Cyber Security Policy
by e-mailing Crimhist.Resource@nrc.gov.) Combined payment for
multiple applications is acceptable. The NRC publishes the amount
of the fingerprint check application fee on the NRC's public website.
(To find the current fee amount, go to the Licensee Criminal History
Records Checks & Firearms Background Check information page at
https://www.nrc.gov/security/chp.html and see the link for How do [
determine how much to pay for the request?).

(C) The NRC will forward to the submitting licensee all
data received from the FBI as a result of the licensee's application(s)
for criminal history records checks.

() Relief from fingerprinting, identification, and criminal his-
tory records checks and other elements of background investigations
for designated categories of individuals permitted unescorted access to
certain radioactive materials.

(1) Fingerprinting, and the identification and criminal his-
tory records checks required by §149 of the Atomic Energy Act of
1954, as amended, and other elements of the background investiga-
tion, are not required for the following individuals prior to granting
unescorted access to category 1 or category 2 quantities of radioactive
materials:

(A) anemployee of the NRC or of the Executive Branch
of'the United States (U.S.) Government who has undergone fingerprint-
ing for a prior U.S. Government criminal history records check;

(B) aMember of Congress;

(C) an employee of a member of Congress or Congres-
sional committee who has undergone fingerprinting for a prior U.S.
Government criminal history records check;

(D) the Governor of a State or his or her designated
State employee representative;

(E) Federal, State, or local law enforcement personnel;

(F) State Radiation Control Program Directors and
State Homeland Security Advisors or their designated State employee
representatives;

(G) Agreement State employees conducting security in-
spections on behalf of the NRC under an agreement executed under
§274.i. of the Atomic Energy Act;

(H) representatives of the International Atomic Energy
Agency (IAEA) engaged in activities associated with the U.S./TAEA
Safeguards Agreement who have been certified by the NRC;

(I) emergency response personnel who are responding
to an emergency;

(J) commercial vehicle drivers for road shipments of
category 1 and category 2 quantities of radioactive material;

(K) package handlers at transportation facilities such as
freight terminals and railroad yards;

(L) any individual who has an active federal security
clearance, provided that he or she makes available the appropriate
documentation. Written confirmation from the agency/employer that
granted the federal security clearance or reviewed the criminal history
records check must be provided to the licensee. The licensee shall
retain this documentation for a period of three years from the date
the individual no longer requires unescorted access to category 1 or
category 2 quantities of radioactive material; and

(M) any individual employed by a service provider li-
censee for which the service provider licensee has conducted the back-
ground investigation for the individual and approved the individual for
unescorted access to category 1 or category 2 quantities of radioactive
material. Written verification from the service provider must be pro-
vided to the licensee. The licensee shall retain the documentation for
a period of three years from the date the individual no longer requires
unescorted access to category 1 or category 2 quantities of radioactive
material; and

(2) Fingerprinting, and the identification and criminal his-
tory records checks required by §149 of the Atomic Energy Act of
1954, as amended, are not required for an individual who has had a fa-
vorably adjudicated U.S. Government criminal history records check
within the last five years, under a comparable U.S. Government pro-
gram involving fingerprinting and an FBI identification and criminal
history records check provided that he or she makes available the ap-
propriate documentation. Written confirmation from the agency/em-
ployer that reviewed the criminal history records check must be pro-
vided to the licensee. The licensee shall retain this documentation for
a period of three years from the date the individual no longer requires
unescorted access to category 1 or category 2 quantities of radioactive
material. These programs include, but are not limited to:

(A) National Agency Check;
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(B) Transportation Worker Identification Credentials
under 49 CFR Part 1572;

(C) Bureau of Alcohol, Tobacco, Firearms, and Explo-
sives background check and clearances under 27 CFR Part 555;

(D) Health and Human Services security risk assess-
ments for possession and use of select agents and toxins under 42 CFR
Part 73;

(E) Hazardous Material security threat assessment for
hazardous material endorsement to commercial drivers license under
49 CFR Part 1572; and

(F) Customs and Border Protection's Free and Secure
Trade Program.

(g) Protection of information.

(1) Each licensee who obtains background information on
an individual under subsections (b) - () of this section, this subsection,
and subsection (h) of this section shall establish and maintain a system
of files and written procedures for protection of the records and the
personal information from unauthorized disclosure.

(2) The licensee may not disclose the record or personal
information collected and maintained to persons other than the sub-
ject individual, his or her representative, or to those who have a need
to have access to the information in performing assigned duties in the
process of granting or denying unescorted access to category 1 or cat-
egory 2 quantities of radioactive material, safeguards information, or
safeguards information-modified handling. No individual authorized
to have access to the information may disseminate the information to
any other individual who does not have a need to know.

(3) The personal information obtained on an individual
from a background investigation may be provided to another licensee:

(A) upon the individual's written request to the licensee
holding the data to disseminate the information contained in his or her
file; and

(B) the recipient licensee verifies information such as
name, date of birth, social security number, gender, and other applica-
ble physical characteristics.

(4) The licensee shall make background investigation
records obtained under subsections (b) - (f) of this section, this subsec-
tion, and subsection (h) of this section available for examination by an
authorized representative of the commission to determine compliance
with the regulations and laws.

(5) Thelicensee shall retain all fingerprint and criminal his-
tory records (including data indicating no record) received from the FBI
or a copy of these records if the individual's file has been transferred
on an individual for three years from the date the individual no longer
requires unescorted access to category 1 or category 2 quantities of ra-
dioactive material.

(h) Access authorization program review.

(1) Eachlicensee shall be responsible for the continuing ef-
fectiveness of the access authorization program. Each licensee shall en-
sure that access authorization programs are reviewed to confirm com-
pliance with the requirements of subsections (b) - (g) of this section
and this subsection and that comprehensive actions are taken to correct
any noncompliance identified. The review program shall evaluate all
program performance objectives and requirements. Each licensee shall
periodically (at least annually) review the access authorization program
content and implementation.

(2) The results of the reviews, along with any recommen-
dations, must be documented. Each review report must identify con-
ditions that are adverse to the proper performance of the access autho-
rization program, the cause of the condition(s), and, when appropri-
ate, recommend corrective actions, and corrective actions taken. The
licensee shall review the findings and take any additional corrective
actions necessary to preclude repetition of the condition, including re-
assessment of the deficient areas where indicated.

(3) Review records must be maintained for three years.
(i) Security program.
(1) Applicability.

(A) Each licensee that possesses an aggregated cate-
gory 1 or category 2 quantity of radioactive material shall establish,
implement, and maintain a security program in accordance with the re-
quirements of this subsection and subsections (j) - (q) of this section.

(B) An applicant for a new license, and each licensee
that would become newly subject to the requirements of this subsection
and subsections (j) - (q) of this section upon application for modifica-
tion of its license, shall implement the requirements of this subsection
and subsections (j) - (q) of this section, as appropriate, before taking
possession of an aggregated category 1 or category 2 quantity of ra-
dioactive material.

(C) Any licensee that has not previously implemented
the Security Orders or been subject to the provisions of this subsection
and subsections (j) - (q) of this section shall provide written notifica-
tion to the commission at least 90 days before aggregating radioactive
material to a quantity that equals or exceeds the category 2 threshold.

(2) General performance objective. Each licensee shall es-
tablish, implement, and maintain a security program that is designed to
monitor and, without delay, detect, assess, and respond to an actual or
attempted unauthorized access to category 1 or category 2 quantities of
radioactive material.

(3) Program features. Each licensee's security program
must include the program features, as appropriate, described in sub-
sections (j) - (p) of this section.

(j) General security program requirements.
(1) Security plan.

(A) Each licensee identified in subsection (i)(1) of this
section shall develop a written security plan specific to its facilities
and operations. The purpose of the security plan is to establish the
licensee's overall security strategy to ensure the integrated and effective
functioning of the security program required by subsection (i) of this
section, this subsection, and subsections (k) - (q) of this section. The
security plan must, at a minimum:

(i) describe the measures and strategies used to im-
plement the requirements of subsection (i) of this section, this subsec-
tion, and subsections (k) - (q) of this section; and

(ii) identify the security resources, equipment, and
technology used to satisfy the requirements of subsection (i) of this
section, this subsection, and subsections (k) - (q) of this section.

(B) The security plan must be reviewed and approved
by the individual with overall responsibility for the security program.

(C) A licensee shall revise its security plan as neces-
sary to ensure the effective implementation of the executive director's
requirements. The licensee shall ensure that:
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(i) the revision has been reviewed and approved by
the individual with overall responsibility for the security program; and

(ii) the affected individuals are instructed on the re-
vised plan before the changes are implemented.

(D) The licensee shall retain a copy of the current secu-
rity plan as a record for three years after the security plan is no longer
required. If any portion of the plan is superseded, the licensee shall
retain the superseded material for three years after the record is super-
seded.

(2) Implementing procedures.

(A) The licensee shall develop and maintain written
procedures that document how the requirements of subsection (i) of
this section, this subsection, and subsections (k) - (q) of this section
and the security plan will be met.

(B) The implementing procedures and revisions to
these procedures must be approved in writing by the individual with
overall responsibility for the security program.

(C) Thelicensee shall retain a copy of the current proce-
dure as a record for three years after the procedure is no longer needed.
Superseded portions of the procedure must be retained for three years
after the record is superseded.

(3) Training.

(A) Each licensee shall conduct training to ensure that
those individuals implementing the security program possess and main-
tain the knowledge, skills, and abilities to carry out their assigned duties
and responsibilities effectively. The training must include instruction
in:

(i) the licensee's security program and procedures to
secure category 1 or category 2 quantities of radioactive material and
the purposes and functions of the security measures employed;

(ii) the responsibility to report promptly to the li-
censee any condition that causes or may cause a violation of the re-
quirements of the commission, the NRC, or any Agreement State;

(iii) the responsibility of the licensee to report
promptly to the LLEA and licensee any actual or attempted theft, sab-
otage, or diversion of category 1 or category 2 quantities of radioactive
material; and

(iv)  the appropriate response to security alarms.

(B) In determining those individuals who shall be
trained on the security program, the licensee shall consider each
individual's assigned activities during authorized use and response to
potential situations involving actual or attempted theft, diversion, or
sabotage of category 1 or category 2 quantities of radioactive material.
The extent of the training must be commensurate with the individual's
potential involvement in the security of category 1 or category 2
quantities of radioactive material.

(C) Refresher training must be provided at a frequency
not to exceed 12 months and when significant changes have been made
to the security program. This training must include:

(i) review of the training requirements of this para-
graph and any changes made to the security program since the last train-
ing;

(ii) reports on any relevant security issues, prob-
lems, and lessons learned;

(iii)  relevant results of commission inspections; and

(iv) relevant results of the licensee's program review
and testing and maintenance.

(D) The licensee shall maintain records of the initial and
refresher training for three years from the date of the training. The
training records must include dates of the training, topics covered, a
list of licensee personnel in attendance, and related information.

(4) Protection of information.

(A) Licensees authorized to possess category 1 or cate-
gory 2 quantities of radioactive material shall limit access to and unau-
thorized disclosure of their security plan, implementing procedures,
and the list of individuals that have been approved for unescorted ac-
cess.

(B) Efforts to limit access shall include the develop-
ment, implementation, and maintenance of written policies and pro-
cedures for controlling access to, and for proper handling and protec-
tion against unauthorized disclosure of, the security plan, implement-
ing procedures, and the list of individuals that have been approved for
unescorted access.

(C) Before granting an individual access to the security
plan, implementing procedures, or the list of individuals that have been
approved for unescorted access, licensees shall:

(i) evaluate an individual's need to know the security
plan, implementing procedures, or the list of individuals that have been
approved for unescorted access; and

(ii) if the individual has not been authorized for un-
escorted access to category 1 or category 2 quantities of radioactive
material, safeguards information, or safeguards information-modified
handling, the licensee must complete a background investigation to de-
termine the individual's trustworthiness and reliability. A trustworthi-
ness and reliability determination shall be conducted by the reviewing
official and shall include the background investigation elements con-
tained in subsection (d)(1)(B) - (G) of this section.

(D) Licensees need not subject the following individu-
als to the background investigation elements for protection of informa-
tion:

(i) the categories of individuals listed in subsection
(H)(1) of this section; or

(ii) security service provider employees, provided
written verification that the employee has been determined to be trust-
worthy and reliable, by the required background investigation in sub-
section (d)(1)(B) - (G) of this section, has been provided by the security
service provider.

(E) The licensee shall document the basis for conclud-
ing that an individual is trustworthy and reliable and should be granted
access to the security plan, implementing procedures, or the list of in-
dividuals that have been approved for unescorted access.

(F) Licensees shall maintain a list of persons currently
approved for access to the security plan, implementing procedures, or
the list of individuals that have been approved for unescorted access.
When a licensee determines that a person no longer needs access to the
security plan, implementing procedures, or the list of individuals that
have been approved for unescorted access or no longer meets the access
authorization requirements for access to the information, the licensee
shall remove the person from the approved list as soon as possible, but
no later than seven working days, and take prompt measures to ensure
that the individual is unable to obtain the security plan, implementing
procedures, or the list of individuals that have been approved for un-
escorted access.
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(G) When not in use, the licensee shall store its security
plan, implementing procedures, and the list of individuals that have
been approved for unescorted access in a manner to prevent unau-
thorized access. Information stored in non-removable electronic form
must be password protected.

(H) The licensee shall retain as a record for three years
after the document is no longer needed:

(i) a copy of the information protection procedures;
and

(ii)  the list of individuals approved for access to the
security plan, implementing procedures, or the list of individuals that
have been approved for unescorted access.

(k) LLEA coordination.

(1) A licensee subject to subsections (i) and (j) of this sec-
tion, this subsection, and subsections (1) - (q) of this section shall coor-
dinate, to the extent practicable, with an LLEA for responding to threats
to the licensee's facility, including any necessary armed response. The
information provided to the LLEA must include:

(A) adescription of the facilities and the category 1 and
category 2 quantities of radioactive materials along with a description
of the licensee's security measures that have been implemented to com-
ply with subsections (i) and (j) of this section, this subsection, and sub-
sections (1) - (q) of this section; and

(B) anotification that the licensee will request a timely
armed response by the LLEA to any actual or attempted theft, sabotage,
or diversion of category 1 or category 2 quantities of material.

(2) The licensee shall notify the executive director within
three business days if:

(A) the LLEA has not responded to the request for co-
ordination within 60 days of the coordination request; or

(B) the LLEA notifies the licensee that the LLEA does
not plan to participate in coordination activities.

(3) The licensee shall document its efforts to coordinate
with the LLEA. The documentation must be kept for three years.

(4) The licensee shall coordinate with the LLEA at least
every 12 months, or when changes to the facility design or operation
adversely affect the potential vulnerability of the licensee's material to
theft, sabotage, or diversion.

(1) Security zones.

(1) Licensees shall ensure that all aggregated category 1
and category 2 quantities of radioactive material are used or stored
within licensee established security zones. Security zones may be per-
manent or temporary.

(2) Temporary security zones must be established as neces-
sary to meet the licensee's transitory or intermittent business activities,
such as periods of maintenance, source delivery, and source replace-
ment.

(3) Security zones must, at a minimum, allow unescorted
access only to approved individuals through:

(A) isolation of category 1 and category 2 quantities of
radioactive materials by the use of continuous physical barriers that al-
low access to the security zone only through established access control
points. A physical barrier is a natural or man-made structure or forma-
tion sufficient for the isolation of the category 1 or category 2 quantities
of radioactive material within a security zone; or

(B) direct control of the security zone by approved in-
dividuals at all times; or

(C) a combination of continuous physical barriers and
direct control.

(4) For category 1 quantities of radioactive material during
periods of maintenance, source receipt, preparation for shipment, in-
stallation, or source removal or exchange, the licensee shall, at a min-
imum, provide sufficient individuals approved for unescorted access
to maintain continuous surveillance of sources in temporary security
zones and in any security zone in which physical barriers or intrusion
detection systems have been disabled to allow such activities.

(5) Individuals not approved for unescorted access to cate-
gory 1 or category 2 quantities of radioactive material must be escorted
by an approved individual when in a security zone.

(m) Monitoring, detection, and assessment.
(1) Monitoring and detection.

(A) Licensees shall establish and maintain the capabil-
ity to continuously monitor and detect without delay all unauthorized
entries into its security zones. Licensees shall provide the means to
maintain continuous monitoring and detection capability in the event
of a loss of the primary power source or provide for an alarm and re-
sponse in the event of a loss of the capability to continuously monitor
and detect unauthorized entries.

(B) Monitoring and detection must be performed by:

(i) a monitored intrusion detection system that is
linked to an onsite or offsite central monitoring facility;

(ii) electronic devices for intrusion detection alarms
that will alert nearby facility personnel;

(iii)) a monitored video surveillance system;

(iv) direct visual surveillance by approved individu-
als located within the security zone; or

(v) direct visual surveillance by a licensee desig-
nated individual located outside the security zone.

(C) Alicensee subject to subsections (i) - (1) of this sec-
tion, this subsection, and subsections (n) - (q) of this section shall also
have a means to detect unauthorized removal of the radioactive mate-
rial from the security zone. This detection capability must provide:

(i) for category 1 quantities of radioactive material,
immediate detection of any attempted unauthorized removal of the ra-
dioactive material from the security zone. Such immediate detection
capability must be provided by:

(I) electronic sensors linked to an alarm;
(1I) continuous monitored video surveillance; or
(IlI) direct visual surveillance.

(i) For category 2 quantities of radioactive mate-
rial, weekly verification through physical checks, tamper indicating
devices, use, or other means to ensure that the radioactive material is
present.

(2) Assessment. Licensees shall immediately assess each
actual or attempted unauthorized entry into the security zone to deter-
mine whether the unauthorized access was an actual or attempted theft,
sabotage, or diversion.

(3) Personnel communications and data transmission.
For personnel and automated or electronic systems supporting the
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licensee's monitoring, detection, and assessment systems, licensees
shall:

(A) maintain continuous capability for personnel com-
munication and electronic data transmission and processing among site
security systems; and

(B) provide an alternative communication capability
for personnel, and an alternative data transmission and processing
capability, in the event of a loss of the primary means of communica-
tion or data transmission and processing. Alternative communications
and data transmission systems may not be subject to the same failure
modes as the primary systems.

(4) Response. Licensees shall immediately respond to any
actual or attempted unauthorized access to the security zones, or actual
or attempted theft, sabotage, or diversion of category 1 or category 2
quantities of radioactive material at licensee facilities or temporary job
sites. For any unauthorized access involving an actual or attempted
theft, sabotage, or diversion of category 1 or category 2 quantities of
radioactive material, the licensee's response shall include requesting,
without delay, an armed response from the LLEA.

(n) Maintenance and testing.

(1) Each licensee subject to subsections (i) - (m) of this
section, this subsection, and subsections (0) - (q) of this section shall
implement a maintenance and testing program to ensure that intrusion
alarms, associated communication systems, and other physical compo-
nents of the systems used to secure or detect unauthorized access to ra-
dioactive material are maintained in operable condition and capable of
performing their intended function when needed. The equipment relied
on to meet the security requirements of this section must be inspected
and tested for operability and performance at the manufacturer's sug-
gested frequency. Ifthere is no manufacturer's suggested frequency, the
testing must be performed at least annually, not to exceed 12 months.

(2) The licensee shall maintain records on the maintenance
and testing activities for three years.

(o) Requirements for mobile devices. Each licensee that pos-
sesses mobile devices containing category 1 or category 2 quantities of
radioactive material must:

(1) have two independent physical controls that form tan-
gible barriers to secure the material from unauthorized removal when
the device is not under direct control and constant surveillance by the
licensee; and

(2) fordevices in or on a vehicle or trailer, unless the health
and safety requirements for a site prohibit the disabling of the vehicle,
the licensee shall utilize a method to disable the vehicle or trailer when
not under direct control and constant surveillance by the licensee. Li-
censees shall not rely on the removal of an ignition key to meet this
requirement.

(p) Security program review.

(1) Each licensee shall be responsible for the continuing ef-
fectiveness of the security program. Each licensee shall ensure that the
security program is reviewed to confirm compliance with the require-
ments of subsections (i) - (0) of this section, this subsection, and sub-
section (q) of this section and that comprehensive actions are taken to
correct any noncompliance that is identified. The review must include
the radioactive material security program content and implementation.
Each licensee shall periodically (at least annually) review the security
program content and implementation.

(2) The results of the review, along with any recommen-
dations, must be documented. Each review report must identify con-

ditions that are adverse to the proper performance of the security pro-
gram, the cause of the condition(s), and, when appropriate, recommend
corrective actions, and corrective actions taken. The licensee shall re-
view the findings and take any additional corrective actions necessary
to preclude repetition of the condition, including reassessment of the
deficient areas where indicated.

(3) The licensee shall maintain the review documentation
for three years.

(qQ) Reporting of events.

(1) The licensee shall immediately notify the LLEA
after determining that an unauthorized entry resulted in an actual or
attempted theft, sabotage, or diversion of a category 1 or category 2
quantity of radioactive material. As soon as possible after initiating a
response, but not at the expense of causing delay or interfering with
the LLEA response to the event, the licensee shall notify the Office
of Compliance and Enforcement 24-hour Emergency Response at
1-800-832-8224. In no case shall the notification to the commission or
the NRC be later than four hours after the discovery of any attempted
or actual theft, sabotage, or diversion.

(2) The licensee shall assess any suspicious activity related
to possible theft, sabotage, or diversion of category 1 or category 2
quantities of radioactive material and notify the LLEA as appropriate.
As soon as possible but not later than four hours after notifying the
LLEA, the licensee shall notify the Office of Compliance and Enforce-
ment 24-hour Emergency Response at 1-800-832-8224.

(3) The initial telephonic notification required by para-
graph (1) of this subsection must be followed, within a period of 30
days, by a written report submitted to the executive director. The
report must include sufficient information for commission analysis
and evaluation, including identification of any necessary corrective
actions to prevent future instances.

(r) Additional requirements for transfer of category 1 and cat-
egory 2 quantities of radioactive material. A licensee transferring a
category 1 or category 2 quantity of radioactive material to a licensee
of the commission, the NRC, or an Agreement State shall meet the li-
cense verification provisions listed in this subsection instead of those
listed in §336.331(d) of this title (relating to Transfer of Radioactive
Material):

(1) Any licensee transferring category 1 quantities of ra-
dioactive material to a licensee of the commission, the NRC, or an
Agreement State, prior to conducting such transfer, shall verify with
the NRC's license verification system or the license issuing authority
that the transferee's license authorizes the receipt of the type, form, and
quantity of radioactive material to be transferred and that the licensee
is authorized to receive radioactive material at the location requested
for delivery. If the verification is conducted by contacting the license
issuing authority, the transferor shall document the verification. For
transfers within the same organization, the licensee does not need to
verify the transfer.

(2) Any licensee transferring category 2 quantities of ra-
dioactive material to a licensee of the commission, the NRC, or an
Agreement State, prior to conducting such transfer, shall verify with
the NRC's license verification system or the license issuing authority
that the transferee's license authorizes the receipt of the type, form, and
quantity of radioactive material to be transferred. If the verification is
conducted by contacting the license issuing authority, the transferor
shall document the verification. For transfers within the same organi-
zation, the licensee does not need to verify the transfer.

(3) Inanemergency where the licensee cannot reach the li-
cense issuing authority and the license verification system is nonfunc-

49 TexReg 4734 June 28, 2024 Texas Register



tional, the licensee may accept a written certification by the transferee
that it is authorized by license to receive the type, form, and quantity
of radioactive material to be transferred. The certification must include
the license number, current revision number, issuing agency, expira-
tion date, and for a category 1 shipment the authorized address. The
licensee shall keep a copy of the certification. The certification must be
confirmed by use of the NRC's license verification system or by con-
tacting the license issuing authority by the end of the next business day.

(4) The transferor shall keep a copy of the verification doc-
umentation as a record for three years.

(s) Applicability of physical protection of category 1 and cat-
egory 2 quantities of radioactive material during transit. The shipping
licensee shall be responsible for meeting the requirements of subsec-
tion (r) of this section, this subsection, and subsections (t) - (w) of this
section unless the receiving licensee has agreed in writing to arrange
for the in-transit physical protection required under subsection (r) of
this section, this subsection, and subsections (t) - (w) of this section.

(t) Preplanning and coordination of shipment of category 1 or
category 2 quantities of radioactive material.

(1) Each licensee that plans to transport, or deliver to a car-
rier for transport, licensed material that is a category 1 quantity of ra-
dioactive material outside the confines of the licensee's facility or other
place of use or storage shall:

(A) preplan and coordinate shipment arrival and depar-
ture times with the receiving licensee;

(B) preplan and coordinate shipment information with
the governor or the governor's designee of any state through which the
shipment will pass to:

(i) discuss the state's intention to provide law en-
forcement escorts; and

(ii) identify safe havens; and

(C) document the preplanning and coordination activi-
ties.

(2) Each licensee that plans to transport, or deliver to a car-
rier for transport, licensed material that is a category 2 quantity of ra-
dioactive material outside the confines of the licensee's facility or other
place of use or storage shall coordinate the shipment no-later-than ar-
rival time and the expected shipment arrival with the receiving licensee.
The licensee shall document the coordination activities.

(3) Each licensee who receives a shipment of a category 2
quantity of radioactive material shall confirm receipt of the shipment
with the originator. If the shipment has not arrived by the no-later-than
arrival time, the receiving licensee shall notify the originator.

(4) Each licensee, who transports or plans to transport a
shipment of a category 2 quantity of radioactive material, and deter-
mines that the shipment will arrive after the no-later-than arrival time
provided pursuant to paragraph (2) of this subsection, shall promptly
notify the receiving licensee of the new no-later-than arrival time.

(5) The licensee shall retain a copy of the documentation
for preplanning and coordination and any revision thereof as a record
for three years.

(u) Advance notification of shipment of category 1 quantities
of radioactive material. As specified in paragraphs (1) and (2) of this
subsection, each licensee shall provide advance notification to the
NRC, to the executive director, and the governor of a state, or the
governor's designee, of the shipment of licensed material in a category
1 quantity, through or across the boundary of the state, before the

transport or delivery to a carrier for transport of the licensed material
outside the confines of the licensee's facility or other place of use or
storage.

(1) Procedures for submitting advance notification.

(A) The notification must be made to the executive
director, to the commission, and to the office of each appropriate
governor or governor's designee. The contact information, includ-
ing telephone and mailing addresses, of governors and governors'
designees, is available on the NRC's website at https.//scp.nrc.gov/spe-
cial/designee.pdf. A list of the contact information is also available
upon request from the Director, Division of Materials Safety, Security,
State, and Tribal Programs, Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory Commission, Washington, DC
20555-0001.

(B) A notification delivered by mail must be post-
marked at least seven days before transport of the shipment commences
at the shipping facility.

(C) A notification delivered by any means other than
mail must reach the commission and the executive director at least four
days before the transport of the shipment commences and must reach
the office of the governor or the governor's designee at least four days
before transport of a shipment within or through the state.

(2) Information to be furnished in advance notification of
shipment. Each advance notification of shipment of category 1 quanti-
ties of radioactive material must contain the following information, if
available at the time of notification:

(A) the name, address, and telephone number of the
shipper, carrier, and receiver of the category 1 radioactive material;

(B) the license numbers of the shipper and receiver;

(C) a description of the radioactive material contained
in the shipment, including the radionuclides and quantity;

(D) the point of origin of the shipment and the estimated
time and date that shipment will commence;

(E) the estimated time and date that the shipment is ex-
pected to enter each state along the route;

(F) the estimated time and date of arrival of the ship-
ment at the destination; and

(G) apoint of contact, with a telephone number, for cur-
rent shipment information.

(3) Revision notice.

(A) The licensee shall provide any information not pre-
viously available at the time of the initial notification, as soon as the
information becomes available but not later than commencement of the
shipment, to the governor of the state or the governor's designee, to the
executive director, and to the commission.

(B) Alicensee shall promptly notify the governor of the
state or the governor's designee of any changes to the information pro-
vided in accordance with paragraph (2) of this subsection and subpara-
graph (A) of this paragraph. The licensee shall also immediately notify
the commission and the executive director of any such changes.

(4) Cancellation notice. Each licensee who cancels a ship-
ment for which advance notification has been sent shall send a can-
cellation notice to the governor of each state or to the governor's de-
signee previously notified, to the executive director, and to the commis-
sion. The licensee shall send the cancellation notice before the ship-
ment would have commenced or as soon thereafter as possible. The
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licensee shall state in the notice that it is a cancellation and identify the
advance notification that is being canceled.

(5) Records. The licensee shall retain a copy of the advance
notification and any revision and cancellation notices as a record for
three years.

(6) Protection of information. State officials, State employ-
ees, and other individuals, whether or not licensees of the commission,
NRC, or an Agreement State, who receive schedule information of the
kind specified in paragraph (2) of this subsection shall protect that in-
formation against unauthorized disclosure as specified in subsection
(j)(4) of this section.

(v) Requirements for physical protection of category 1 and cat-
egory 2 quantities of radioactive material during shipment.

(1) Shipments by road.

(A) Each licensee who transports, or delivers to a car-
rier for transport, in a single shipment, a category 1 quantity of radioac-
tive material shall:

(i) Ensure that movement control centers are estab-
lished that maintain position information from a remote location. These
control centers must monitor shipments 24 hours a day, seven days a
week, and have the ability to communicate immediately, in an emer-
gency, with the appropriate law enforcement agencies.

(ii) Ensure that redundant communications are es-
tablished that allow the transport to contact the escort vehicle (when
used) and movement control center at all times. Redundant commu-
nications may not be subject to the same interference factors as the
primary communication.

(iii)  Ensure that shipments are continuously and ac-
tively monitored by a telemetric position monitoring system or an al-
ternative tracking system reporting to a movement control center. A
movement control center must provide positive confirmation of the lo-
cation, status, and control over the shipment. The movement control
center must be prepared to promptly implement preplanned procedures
in response to deviations from the authorized route or a notification of
actual, attempted, or suspicious activities related to the theft, loss, or
diversion of a shipment. These procedures will include, but not be lim-
ited to, the identification of and contact information for the appropriate
LLEA along the shipment route.

(iv) Provide an individual to accompany the driver
for those highway shipments with a driving time period greater than
the maximum number of allowable hours of service in a 24-hour duty
day as established by the Department of Transportation Federal Motor
Carrier Safety Administration. The accompanying individual may be
another driver.

(v) Develop written normal and contingency proce-
dures to address:

(1) notifications to the communication center and
law enforcement agencies;

(1) communication protocols. Communication
protocols must include a strategy for the use of authentication codes
and duress codes and provisions for refueling or other stops, detours,
and locations where communication is expected to be temporarily lost;

(I1I) loss of communications; and

(1V) responses to an actual or attempted theft or
diversion of a shipment.

(vi) Each licensee who makes arrangements for the
shipment of category 1 quantities of radioactive material shall ensure

that drivers, accompanying personnel, and movement control center
personnel have access to the normal and contingency procedures.

(B) Each licensee that transports category 2 quantities
of radioactive material shall maintain constant control and/or surveil-
lance during transit and have the capability for immediate communica-
tion to summon appropriate response or assistance.

(C) Each licensee who delivers to a carrier for transport,
in a single shipment, a category 2 quantity of radioactive material shall:

(i) use carriers that have established package track-
ing systems. An established package tracking system is a documented,
proven, and reliable system routinely used to transport objects of value.
In order for a package tracking system to maintain constant control
and/or surveillance, the package tracking system must allow the ship-
per or transporter to identify when and where the package was last and
when it should arrive at the next point of control;

(i) use carriers that maintain constant control and/or
surveillance during transit and have the capability for immediate com-
munication to summon appropriate response or assistance; and

(iii)  use carriers that have established tracking sys-
tems that require an authorized signature prior to releasing the package
for delivery or return.

(2) Shipments by rail.

(A) Each licensee who transports, or delivers to a car-
rier for transport, in a single shipment, a category 1 quantity of radioac-
tive material shall:

(i) Ensure that rail shipments are monitored by a
telemetric position monitoring system or an alternative tracking system
reporting to the licensee, third-party, or railroad communications cen-
ter. The communications center shall provide positive confirmation of
the location of the shipment and its status. The communications center
shall implement preplanned procedures in response to deviations from
the authorized route or to a notification of actual, attempted, or suspi-
cious activities related to the theft or diversion of a shipment. These
procedures will include, but not be limited to, the identification of
and contact information for the appropriate LLEA along the shipment
route.

(i) Ensure that periodic reports to the communica-
tions center are made at preset intervals.

(B) Each licensee who transports, or delivers to a carrier
for transport, in a single shipment, a category 2 quantity of radioactive
material shall:

(i) use carriers that have established package track-
ing systems. An established package tracking system is a documented,
proven, and reliable system routinely used to transport objects of value.
In order for a package tracking system to maintain constant control
and/or surveillance, the package tracking system must allow the ship-
per or transporter to identify when and where the package was last and
when it should arrive at the next point of control;

(ii) use carriers that maintain constant control and/or
surveillance during transit and have the capability for immediate com-
munication to summon appropriate response or assistance; and

(iii) use carriers that have established tracking sys-
tems that require an authorized signature prior to releasing the package
for delivery or return.

(3) Investigations. Each licensee who makes arrangements
for the shipment of category 1 quantities of radioactive material shall
immediately conduct an investigation upon the discovery that a cate-
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gory 1 shipment is lost or missing. Each licensee who makes arrange-
ments for the shipment of category 2 quantities of radioactive material
shall immediately conduct an investigation, in coordination with the
receiving licensee, of any shipment that has not arrived by the desig-
nated no-later-than arrival time.

(w) Reporting of events.

(1) The shipping licensee shall notify the appropriate
LLEA and the Office of Compliance and Enforcement 24-hour
Emergency Response at 1-800-832-8224 within one hour of its de-
termination that a shipment of category 1 quantities of radioactive
material is lost or missing. The appropriate LLEA would be the
law enforcement agency in the area of the shipment's last confirmed
location. During the investigation required by subsection (v)(3) of this
section, the shipping licensee will provide agreed upon updates to the
executive director on the status of the investigation.

(2) The shipping licensee shall notify the Office of Com-
pliance and Enforcement 24-hour Emergency Response at 1-800-832-
8224 within four hours of its determination that a shipment of category
2 quantities of radioactive material is lost or missing. If, after 24 hours
of its determination that the shipment is lost or missing, the radioactive
material has not been located and secured, the licensee shall immedi-
ately notify the executive director.

(3) The shipping licensee shall notify the designated LLEA
along the shipment route as soon as possible upon discovery of any
actual or attempted theft or diversion of a shipment or suspicious ac-
tivities related to the theft or diversion of a shipment of a category 1
quantity of radioactive material. As soon as possible after notifying the
LLEA, the licensee shall notify the Office of Compliance and Enforce-
ment 24-hour Emergency Response at 1-800-832-8224 upon discovery
of any actual or attempted theft or diversion of a shipment or any suspi-
cious activity related to the shipment of category 1 radioactive material.

(4) The shipping licensee shall notify the Office of Com-
pliance and Enforcement 24-hour Emergency Response at 1-800-832-
8224 as soon as possible upon discovery of any actual or attempted
theft or diversion of a shipment or any suspicious activity related to the
shipment, of a category 2 quantity of radioactive material.

(5) The shipping licensee shall notify the Office of Com-
pliance and Enforcement 24-hour Emergency Response at 1-800-832-
8224 and the LLEA as soon as possible upon recovery of any lost or
missing category 1 quantities of radioactive material.

(6) The shipping licensee shall notify the Office of Com-
pliance and Enforcement 24-hour Emergency Response at 1-800-832-
8224 as soon as possible upon recovery of any lost or missing category
2 quantities of radioactive material.

(7) The initial telephonic notification required by para-
graphs (1) - (4) of this subsection must be followed within a period
of 30 days by a written report submitted to the executive director. A
written report is not required for notifications on suspicious activities
required by paragraphs (3) and (4) of this subsection. The report must
set forth the following information:

(A) a description of the licensed material involved, in-
cluding kind, quantity, and chemical and physical form;

(B) adescription of the circumstances under which the
loss or theft occurred;

(C) a statement of disposition, or probable disposition,
of the licensed material involved;

(D) actions that have been taken, or will be taken, to
recover the material; and

(E) procedures or measures that have been, or will be,
adopted to ensure against a recurrence of the loss or theft of licensed
material.

(8) Subsequent to filing the written report, the licensee
shall also report any additional substantive information on the loss or
theft within 30 days after the licensee learns of such information.

(x) Form ofrecords. Each record required by this section must
be legible throughout the retention period specified in regulation by the
licensing authority. The record may be the original or a reproduced
copy or a microform, provided that the copy or microform is authen-
ticated by authorized personnel and that the microform is capable of
producing a clear copy throughout the required retention period. The
record may also be stored in electronic media with the capability for
producing legible, accurate, and complete records during the required
retention period. Records such as letters, drawings, and specifications,
must include all pertinent information such as stamps, initials, and sig-
natures. The licensee shall maintain adequate safeguards against tam-
pering with and loss of records.

(y) Recordretention. Licensees shall maintain the records that
are required in this section for the period specified by the appropriate
regulation. Ifaretention period is not otherwise specified, these records
must be retained until the executive director terminates the facility's li-
cense. All records related to this section may be destroyed upon exec-
utive director termination of the facility license.

(z) Category 1 and category 2 radioactive materials. The ter-
abecquerel (TBq) values are the regulatory standard. The curie (Ci)
values specified are obtained by converting from the TBq value. The
Ci values are provided for practical usefulness only.

Figure: 30 TAC §336.357(2)
[Eigure: 30 TAC §336.357(7)]
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SUBCHAPTER G. DECOMMISSIONING
STANDARDS

30 TAC §336.625

Statutory Authority

The rule change is proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which
authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
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material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC, §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendments implement THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

§336.625.  Expiration and Termination of Licenses.

(a) Each license expires at the end of the day on the expiration
date stated in the license unless the licensee has filed an application for
renewal not less than 30 days before the expiration date stated in the
existing license. If an application for renewal in proper form has been
filed at least 30 days before the expiration date stated in the existing li-
cense, the existing license shall not expire until the application has been
finally determined by the commission. For the purposes of this section,
"proper form" shall mean that the application includes the information
required by §336.617 of this title (relating to Technical Requirements
for Inactive Disposal Sites) or §336.513 of this title (relating to Tech-
nical Requirements for Active Disposal Sites). The existing license
expires at the end of the day on which the commission makes a final
determination to deny the renewal application or, if the determination
states an expiration date, the expiration date stated in the determina-
tion.

(b) Each license revoked by the commission expires at the end
of the day on the date of the commission's final determination to revoke
the license, or on the expiration date stated in the determination, or as
otherwise provided by commission order.

(c) Each license continues in effect, beyond the expiration date
if necessary, with respect to possession of source material, by-product
[bypreduet] material, or other radioactive material until the commis-
sion notifies the licensee in writing that the license is terminated. Dur-
ing this time, the licensee shall:

(1) limit actions involving source material, by-product
[bypreduet] material, or other radioactive material to those related to
decommissioning; and

(2) continue to control entry to restricted areas until they
are suitable for release in accordance with commission requirements.

(d) Within 60 days of the occurrence of any of the following,
each licensee of an active disposal site shall provide written notification
to the executive director:

(1) the license has expired under subsection (a) or (b) of
this section; or

(2) thelicensee has decided to permanently cease principal
activities at the entire site or in any separate building or outdoor area
that contains residual radioactivity such that the building or outdoor
area is unsuitable for unrestricted release in accordance with commis-
sion requirements; or

(3) no principal activities under the license have been con-
ducted for a period of 24 months; or

(4) no principal activities have been conducted for a period
of 24 months in any separate building or outdoor area that contains
residual radioactivity such that the building or outdoor area is unsuit-
able for release in accordance with commission requirements.

(e) The licensee of an active disposal site shall either:

(1) within 60 days of the occurrence for which notification
is required by subsection (d) of this section, begin decommissioning
its site or any separate building or outdoor area that contains residual
radioactivity, according to an approved decommissioning plan, so that
the building or outdoor area is suitable for release in accordance with
commission requirements; or

(2) ifno decommissioning plan has been submitted, submit
a decommissioning plan to the executive director, including a signed
statement adjusting the amount of financial assurance based upon the
detailed cost estimate included in the decommissioning plan, within
12 months of the notification required by subsection (d) of this section
and request an amendment of the license to incorporate the plan into
the license; and

(3) begin decommissioning within 60 days of the approval
of that plan by the commission.

(f) The licensee of an inactive disposal site licensed under
§336.615 of this title (relating to Inactive Disposal Sites), shall pro-
vide notice of and begin decommissioning within 90 days of license
renewal. The owner or operator of an unlicensed inactive disposal
site must apply for a license to decommission the site and begin
decommissioning within 90 days of license approval.

(g) All licensees shall follow a commission-approved closure
plan for decontamination, decommissioning, restoration, and reclama-
tion of buildings and the site.

(1) Coincident with the notification required by subsec-
tions (d) or (f) of this section, the licensee shall continue to maintain
in effect all decommissioning financial assurance until the license is
terminated by the commission.

(2) The amount of the financial assurance must be in-
creased, or may be decreased, as appropriate, to cover the detailed
cost estimate for decommissioning established under §336.613(£)(5)
of this title (relating to Additional Requirements).

(3) Any licensee who has not provided financial assurance
to cover the detailed cost estimate submitted with the decommissioning
plan shall do so on or before January 1, 1998.

(4) Following approval of the decommissioning plan,
with the approval of the executive director, a licensee may reduce the
amount of the financial assurance as decommissioning proceeds and
radiological contamination is reduced at the site.

(h) The executive director may grant in writing a request to
extend the time periods established in subsections (d), (e), or (f) of this
section, or to delay or postpone the decommissioning process, if the
executive director determines that this relief is not detrimental to the
public health and safety and is otherwise in the public interest. The
request must be submitted in writing no later than 30 days before no-
tification under subsection (d) or (f) of this section. The schedule for
decommissioning set forth in subsection (e) or (f) of this section may
not commence until the executive director has made a determination
on the request.

(i) Licenses, including expired licenses, will be terminated by
the commission by written notice to the licensee when the executive
director determines that:
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(1) source material, by-product [bypreduet] material, and
other radioactive material has been properly disposed;

(2) reasonable effort has been made to eliminate residual
radioactive contamination, if present;

(3) the site is suitable for release;

(A) a radiation survey has been performed which
demonstrates that the premises are suitable for release in accordance
with commission requirements; or

(B) other information submitted by the licensee is suf-
ficient to demonstrate that the premises are suitable for release in ac-
cordance with commission requirements;

(4) the licensee has paid any outstanding fees required by
Subchapter B of this chapter (relating to Radioactive Substance Fees)
and has resolved any outstanding notice(s) of violation issued to the
licensee; and

(5) the licensee has complied with all other applicable de-
commissioning criteria required by this subchapter.

(j) A licensee may request that a subsite or a portion of a li-
censed area be released for unrestricted use before full license termina-
tion as long as release of the area of concern will not adversely impact
the remaining unaffected areas and will not be recontaminated by ongo-
ing authorized activities. When the licensee is confident that the area of
concern will be acceptable to the state for release for unrestricted use,
a written request for release for unrestricted use and agency confirma-
tion of close-out work performed must be submitted to the executive
director. The request should include a comprehensive report, accom-
panied by survey and sample results which show contamination is less
than the limits specified in §336.603 of this title (relating to Radiolog-
ical Criteria for Unrestricted Use), and an explanation of how ongoing
authorized activities will not adversely affect the area proposed to be
released. Upon confirmation by the executive director that the area of
concern is indeed releasable for unrestricted use, the licensee may ap-
ply for a license amendment, if required.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402631

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-0634

¢ ¢ ¢

SUBCHAPTER H. LICENSING REQUIRE-
MENTS FOR NEAR-SURFACE LAND
DISPOSAL OF LOW-LEVEL RADIOACTIVE
WASTE

30 TAC §336.701

Statutory Authority

The rule change is proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which

authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC, §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendments implement THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

$336.701. Scope and General Provisions.

(a) This subchapter establishes the procedures, criteria, and
terms and conditions upon which the commission issues a license for
the near-surface land disposal of low-level radioactive wastes and ac-
celerator-produced radioactive material received from other persons.
The rules in this subchapter apply to disposal of low-level radioac-
tive waste and accelerator-produced radioactive material as defined in
§336.2 of this title (relating to Definitions). For the purpose of this
subchapter, the term "low-level radioactive waste" includes accelera-
tor-produced radioactive material. If there is a conflict between the
rules of the commission and the rules of this subchapter, the rules of
this subchapter shall prevail. No person shall engage in disposal of
low-level radioactive waste received from other persons except as au-
thorized in a specific license issued under this subchapter. A licensee
under this subchapter shall conduct processing of low-level radioac-
tive waste received for disposal at the licensed site, incidental to the
disposal of that waste, in accordance with provisions of the commis-
sion license which authorizes the disposal.

(b) A licensee authorized to dispose of low-level radioactive
waste under the rules in this subchapter shall not accept for disposal:

(1) high-level radioactive waste as defined in 10 Code of
Federal Regulations (CFR) §60.2 as amended through October 27,
1988 (53 FR 43421) (Definitions - high-level radioactive wastes in
geologic repositories);

(2) Dby-product [bypreduet] material as
§336.2(20)(B) [§336-2(13)(B)] of this title;

(3) spent or irradiated nuclear fuel,

defined in

(4) waste that is not generally acceptable for near-surface
disposal as specified in §336.362 of this title (relating to Appendix E.
Classification and Characteristics of Low-Level Radioactive Waste);
or

(5) waste that exceeds Class C limitations as specified in
§336.362 of this title.

(c) In addition to the requirements of this subchapter, all li-
censees, unless otherwise specified, are subject to the requirements of
Subchapters A - E and G of this chapter (relating to General Provi-
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sions; Radioactive Substance Fees; General Disposal Requirements;
Standards for Protection Against Radiation; Notices, Instructions, and
Reports to Workers and Inspections; and Decommissioning Standards).
For Subchapter H licensees, the decommissioning and license termina-
tion criteria in Subchapter G of this chapter applies only to the ancillary
surface facilities.

(d) On-site disposal of low-level radioactive waste at any site
authorized under §336.501(b) of this title (relating to Scope and Gen-
eral Provisions), is not subject to licensing under this subchapter.

(e) Shipment and transportation of low-level radioactive waste
to a licensed land disposal facility in Texas is subject to applicable
rules of the Texas Department of Health, United States Department
of Transportation, and United States Nuclear Regulatory Commission.
Each shipment of low-level radioactive waste to a licensed land dis-
posal facility in Texas is subject to inspection by the Texas Department
of Health before shipment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402633

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-0634

¢ ¢ ¢

SUBCHAPTER M. LICENSING OF
RADIOACTIVE SUBSTANCES PROCESSING
AND STORAGE FACILITIES

30 TAC §336.1215

Statutory Authority

The rule change is proposed under Texas Water Code (TWC),
§5.102, concerning general powers of the commission; TWC,
§5.103, which authorizes the commission to adopt any rules nec-
essary to carry out its power and duties; TWC, §5.105, which
authorizes the commission to establish and approved all gen-
eral policy of the commission by rule; Texas Health and Safety
Code (THSC), §401.011, which authorizes the commission to
regulate and license the disposal of radioactive substances, the
processing and storage of low-level radioactive waste or natu-
rally occurring radioactive material waste, the recovery and pro-
cessing of source material, and the processing of by-product
material; THSC, §401.051, which authorizes the commission to
adopt rules and guidelines relating to control of sources of ra-
diation; THSC, §401.103, which authorizes the commission to
adopt rules and guidelines that provide for licensing and regis-
tration for the control of sources of radiation; THSC, §401.104,
which requires the commission to provide rules for licensing for
the disposal of radioactive substances; THSC, §401.202, which
authorizes the commission to regulate commercial processing
and disposal of low-level radioactive waste; THSC, §401.262,
which authorizes the commission to regulate by-product storage
and processing facilities; THSC, §401.301, which authorizes the
commission to set fees by rule; and THSC, §401.412, which au-
thorizes the commission to issue licenses for the disposal of ra-
dioactive substances.

The proposed amendments implement THSC, Chapter 401, and
are proposed to meet compatibility standards set by the United
States Nuclear Regulatory Commission.

§336.1215.  Issuance of Licenses.

(a) Alicense for aradioactive substances processing or storage
facility may be issued if the agency finds reasonable assurance that:

(1) an application meets the requirements of the Texas Ra-
diation Control Act and the rules of the agency;

(2) the proposed radioactive substances facility will be
sited, designed, operated, decommissioned, and closed in accordance
with this chapter;

(3) the issuance of the license will not be inimical to the
health and safety of the public or the environment; and

(4) there is no reason to deny the license because of:

(A) any material false statement in the application or
any statement of fact required under provisions of the Texas Radiation
Control Act;

(B) conditions revealed by the application or statement
of fact or any report, record, or inspection, or other means that would
warrant the agency to refuse to grant a license on an application; or

(C) failure to clearly demonstrate how the requirements
in this chapter have been addressed; and

(5) qualifications of the designated radiation safety officer

(RSO) as stated in §336.208 of this title (relating to Radiation Safety

Officer) are adequate for the purpose requested in the application. [and
inelude as & minimum:]

[(A) have earned at least a bachelor's degree in a phys-
%alefbfelegealse}eﬁe%mdustﬂalhygeﬂ%heakhphﬂ*e&fadﬂﬂeﬂ

tweyearsefrelevaﬁ%expeﬂeneeequwalenﬁeaye&refaeadem&esm@
from a uranium or mineral extraction/recovery; radioactive waste pro-
eessing; or a radioactive waste or by-product material disposal facility:}

fB) have at least one year of relevant experience; inad-
dition to that used to meet the edueational requirement; working under
the direct supervision of the radiation safety officer at a vranium or
mineral extraction/recovery; radioactive waste processing; or radioae-
tive waste or by-product material disposal faeility; and]}

[(C) have at least four weeks efspeeiahzed training in
health physies or radiation safety applicable to uranium or mineral ex-
tractionfrecovery; radioactive waste processing; or radioactive waste or
by-product material disposal operations from a course provider that has
been evaluated and approved by the ageney}

(b) The agency may request, and the licensee must provide,
additional information after the license has been issued to enable
the agency to determine whether the license should be modified,
suspended, or revoked.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.
TRD-202402634
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Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 239-0634

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 6. LICENSE TO CARRY
HANDGUNS

SUBCHAPTER B. ELIGIBILITY AND
APPLICATION PROCEDURES FOR A LICENSE
TO CARRY A HANDGUN

37 TAC §§6.12, 6.14, 6.18

The Texas Department of Public Safety (the department) pro-
poses amendments to §8§6.12, 6.14, and 6.18, concerning
Eligibility and Application Procedures for a License to Carry a
Handgun. The amendments to §6.12, concerning Fingerprints,
remove the peace officer exemption for required electronic
fingerprints to comply with current Federal Bureau of Investi-
gation requirements. The amendments to §6.14, concerning
Proficiency Requirements, and §6.18, concerning First Respon-
der Certification; Renewal of Certification, make conforming
language changes for consistency and remove references to
form numbers to allow the department flexibility in consolidating
and renumbering forms.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the sections as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rules as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first five-
year period the rules are in effect the public benefit anticipated as
a result of these rules will be consistency with federal fingerprint
requirements and simplicity in the identification of forms.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,

the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase
or decrease in future legislative appropriations to the agency;
nor will it require an increase or decrease in fees paid to the
agency. The proposed rulemaking does not create a new reg-
ulation. The proposed rulemaking does expand, limit, or repeal
an existing regulation. The proposed rulemaking does increase
or decrease the number of individuals subject to its applicabil-
ity. During the first five years the proposed rules are in effect,
the proposed rules should not impact positively or negatively the
state's economy.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Texas Department of
Public Safety, P.O Box 4087, MSC 0240, Austin, Texas 78773-
0240, or by email to RSD.Rule.Comments@dps.texas.gov.
Email submission only is preferred. Comments must be re-
ceived no later than thirty (30) days from the date of publication
of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Government Code, §411.1883, which au-
thorizes the department to adopt by rule standards for the first
responder training course as authorized in House Bill 1069, 87th
Leg., R.S. (2021) and renumbered in House Bill 4595, 88th Leg.,
R.S. (2023); and Texas Government Code, §411.197, which au-
thorizes the director to adopt rules to administer Subchapter H,
License to Carry a Handgun.

Texas Government Code, §§411.004(3), 411.1883, and 411.197
are affected by this proposal.

$§6.12.  Fingerprints.

(a) Except as provided by §411.175 of the Act, electronic fin-
gerprints are required for all original applicants and must be submitted
through the department's approved vendor.

(b) For renewals, if fingerprints on file do not meet current
Federal Bureau of Investigation or the department's quality standards,
applicants will be required to submit a new set of electronic fingerprints
to complete the renewal application process.

He) Active peace officers are not required to submit electronie
or thosc on file arc deficient.]

§6.14.  Proficiency Requirements.

(a) The figure in this section provides the proficiency demon-
stration requirements applicable to applicants for either a license to
carry a handgun or certification as a qualified handgun instructor.
Figure: 37 TAC §6.14(a) (No change.)

(b) An applicant for a license to carry a handgun [A handgun
license applicant] must score at least 70% on both the written exami-
nation and the proficiency examination.

(c) Anapplicant for a license to carry a handgun [A handgun 1i-
eense applicant] will have three opportunities to pass the written exam-
ination and the proficiency examination within a 12-month [12 menth]
period.
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(d) The qualified handgun instructor or approved online course
provider must submit all examination failures to the department on the
class completion notification. The notification must indicate if the fail-
ure occurred after the [handgun license] applicant had been given three
opportunities to pass the examinations.

(e) On successful completion of the written or proficiency ex-
aminations, the qualified handgun instructor or approved online course
provider, as applicable, shall certify the [handgun license] applicant
has established his or her proficiency on the form and in the manner
determined by the department.

(f) With the exception of first responder certificates of training
issued under §6.18 of this title (relating to First Responder Certifica-
tion; Renewal of Certification), all [All EFE-100 and EFC-101] certifi-
cates of training are valid for two years from the date they are issued
by the qualified handgun instructor or approved online course provider
[ef issuanee]. Any certificate of training that is required in conjunction
with an application must be valid on the date the completed application
is submitted to the department.

(g) The qualified handgun instructor shall require all [handgun
license] applicants for a license to carry a handgun to complete the
range instruction part of the handgun proficiency course before allow-
ing a physical demonstration of handgun proficiency.

§6.18.  First Responder Certification, Renewal of Certification.

(a) A [handgun] license holder who is also a first responder,
as defined in Section 46.01, Penal Code, may obtain the first responder
certification by:

(1) successfully completing the first responder certification
course offered by a qualified handgun instructor who is certified as a
first responder instructor; and

(2) submitting a request for a first responder certification,
including the certificate of completion [(EFE-103)] provided by the
first responder instructor and any documentation requested by the de-
partment establishing the requestor's employment as a first responder.

(b) The first responder certificate of training [(EFC-103)] may
be submitted to the department within one year from the date it was
issued by the qualified handgun instructor [ef issuanee]. The first re-
sponder certificate of training must be valid on the date it is submitted
to the department.

(c) The first responder certification must be renewed annually
by completing the required continuing education course provided by
a certified first responder instructor and submitting the certificate of
training [(EFE-103)] to the department. The certificate of continuing
education training is valid for six months from the date of issuance.
The certificate of continuing education training must be valid on the
date the original first responder certificate expires.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402614

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER F. FIRST RESPONDER
INSTRUCTOR CERTIFICATION
37 TAC §6.96

The Texas Department of Public Safety (the department)
proposes amendments to §6.96, concerning First Responder
Certification Courses, by making minor changes in terminology
to maintain consistency with proposed amendments to §§6.12,
6.14, and 6.18.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of this rule will be consistency and simplification of
the rules.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does not expand, limit, or repeal an exist-
ing regulation. The proposed rulemaking does not increase or
decrease the number of individuals subject to its applicability.
During the first five years the proposed rule is in effect, the pro-
posed rule should not impact positively or negatively the state's
economy.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Texas Department of
Public Safety, P.O Box 4087, MSC 0240, Austin, Texas 78773-
0240, or by email to RSD.Rule.Comments@dps.texas.gov.
Email submission only is preferred. Comments must be re-
ceived no later than thirty (30) days from the date of publication
of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
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adopt rules considered necessary for carrying out the depart-
ment's work; Texas Government Code, §411.1883, which au-
thorizes the department to adopt by rule standards for the first
responder training course as authorized in House Bill 1069, 87th
Leg., R.S. (2021) and renumbered in House Bill 4595, 88th Leg.,
R.S. (2023); and Texas Government Code, §411.197, which au-
thorizes the director to adopt rules to administer Subchapter H,
License to Carry a Handgun.

Texas Government Code, §§411.004(3), 411.1883, and 411.197
are affected by this proposal.

$6.96.  First Responder Certification Courses.

(a) The first responder training course described in Govern-
ment Code, §411.184 may only be provided by a certified first respon-
der instructor, and must be taught using the department approved cur-
riculum, training materials, and examinations.

(b) Following the classroom portion and the practical exer-
cises, applicants [students] must pass both the department approved
final written examination and proficiency demonstration with a score
0f90% or better on each. Applicants [Students] with a score of less than
90% on the final written examination and the proficiency demonstra-
tion will not receive a first responder certificate from the department.

(c) On completion of the first responder training course, the
certified first responder instructor who conducted the course shall sub-
mit a report within five business days to the department indicating
whether the applicants [partieipants] in the course passed or failed. The
report must be submitted in the manner determined by the department.

(d) Certified first responder instructors must comply with this
chapter's rules relating to [license te a] qualified handgun instructor
[Heense] course scheduling, reporting, and record retention unless oth-
erwise provided in this section.

(e) Certified first responder instructors must submit all failures
of written examinations and proficiency demonstrations to the depart-
ment on the class completion notification. The notification must indi-
cate whether the failure occurred after the [handgun license] applicant
had been given three opportunities to pass the examinations.

(f) On successful completion of the written examinations or
proficiency demonstrations, the qualified handgun instructor[;] shall
certify the applicant has established the applicant's proficiency on the
form and in the manner determined by the department.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402615

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER B. APPLICATION
REQUIREMENTS--ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §§15.29, 15.34, 15.38

The Texas Department of Public Safety (the department) pro-
poses amendments to §§15.29, 15.34, and 15.38, concerning
Application Requirements--Original, Renewal, Duplicate, Iden-
tification Certificates. The proposed amendments implement
Senate Bill 1518, 88th Leg., R.S. (2023) and Senate Bill 1527,
88th Leg., R.S. (2023).

The amendments to §15.29 add that any driver license or iden-
tification certificate holder who is subject to the requirements of
Code of Criminal Procedure, Chapter 65, Terrorist Offender Reg-
istration Program, is not eligible to renew or apply for a duplicate
driver license or identification certificate by alternative methods.

The amendments to §15.34 add that any driver license or iden-
tification certificate holder who is subject to the requirements of
Penal Code, Chapter 20A, Trafficking of Persons, or Code of
Criminal Procedure, Chapter 65, Terrorist Offender Registration
Program, is only eligible to renew 60 days before expiration.

The amendment to §15.38 adds that any driver license or iden-
tification certificate holder who is subject to the requirements of
Penal Code, Chapter 20A, Trafficking of Persons, or Code of
Criminal Procedure, Chapter 65, Terrorist Offender Registration
Program, is not eligible to receive a fee exemption as a veteran.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the sections as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rules as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first five-
year period the rules are in effect the public benefit anticipated
as a result of these rules will be that those affected driver license
and identification certificates holders are not eligible to renew or
apply for a duplicate driver license or identification certificate by
alternative methods; are only eligible to renew 60 days before
expiration; and are not eligible for fee exemptions as a veteran.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase
or decrease in future legislative appropriations to the agency;
nor will it require an increase or decrease in fees paid to the
agency. The proposed rulemaking does not create a new reg-
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ulation. The proposed rulemaking does expand, limit, or repeal
an existing regulation. The proposed rulemaking does increase
or decrease the number of individuals subject to its applicabil-
ity. During the first five years the proposed rules are in effect,
the proposed rules should not impact positively or negatively the
state's economy.

Comments on the proposal may be submitted to Cynthia Allison,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code; Texas Trans-
portation Code, §522.005, which authorizes the department to
adopt rules necessary to administer Chapter 522 of the Texas
Transportation Code; and Texas Code of Criminal Procedure,
Article 65.009, which authorizes the department to adopt any
rule necessary to implement Chapter 65.

Texas Government Code, §411.004(3); Texas Transportation
Code, §§521.005, 522.005, 521.013, 521.272, and 522.003;
and Texas Code of Criminal Procedure, Articles 42.016, 62.060,
65.009, and 65.058, are affected by this proposal.

§15.29.  Alternative Methods for Driver License Transactions.

(a) Eligible driver license or identification certificate holders
may utilize alternative methods to renew or obtain a duplicate of their
Texas driver license or identification certificate.

(b) Applicants must apply in the manner provided by the de-
partment and pay the applicable fee.

(c) Alternative renewal cannot be used for any two consecu-
tive renewal periods for the purpose of updating the digital images.

(d) Applicants listed in paragraphs (1) - (9) [{8)] of this sub-
section are not eligible to renew or apply for a duplicate driver license
or identification certificate by alternative methods:

(1) any holder of an occupational license;

(2) any driver license holder who has an administrative or
card status that requires review by the department, including, but not
limited to, a medical or physical condition that may affect the driver
license holder's ability to safely operate a motor vehicle;

(3) any driver license holder applying for renewal that will
be 79 years of age or older on the expiration of their current license;

(4) any driver license or identification certificate holder
subject to the registration requirements of Code of Criminal Proce-
dure, Chapter 62, Sex Offender Registration Program or Penal Code,
Chapter 20A, Trafficking of Persons;

(5) any driver license or identification certificate holder
subject to registration requirements of Code of Criminal Procedure,
Chapter 65, Terrorist Offender Registration Program;

(6) [€5)] any driver license or identification certificate
holder who is suspended, canceled, revoked, or denied renewal;

(7) [€6)] any driver license or identification certificate
holder who does not have a verified social security number on file with
the department;

(8) [€H] any driver license or identification certificate
holder who does not have a digital image (e.g. photograph or signa-
ture) on file with the department; or

(9) [€®)] any applicant whose lawful presence needs to be
verified.

(e) The department may reject an application for an alterna-
tive transaction and require the personal appearance of the applicant at
a driver license office if it has information concerning the eligibility of
the applicant, including, but not limited to, medical and vision condi-
tions.

$§15.34.  Renewal Period Prior to Expiration.

(a) Any class of driver license or identification card, except
those noted in paragraphs (1) - (4) [(3)] of this subsection, may be
renewed 24 months before [the] expiration [date].

(1) Provisional licenses may be renewed 60 days before ex-
piration.

(2) Driver licenses or identification cards issued to appli-
cants required to register under Code of Criminal Procedure, Chapter
62, Sex Offender Registration Program, or Penal Code, Chapter 20A,
Trafficking of Persons, may be renewed 60 days before expiration.

(3) Driver licenses or identification cards issued to appli-
cants required to register under Code of Criminal Procedure, Chapter
65, Terrorist Offender Registration Program, may be renewed 60 days
before expiration.

(4) [63)] Driver licenses with an expiration date determined
by Transportation Code, §521.2711 (person at least 85 years of age)
may be renewed 180 days before expiration.

(b) Any applicant for a renewal driver license or identification
card must present at least one identity document listed in §15.24 of
this title (relating to Identification of Applicants) if the driver license
or identification card is not presented.

$§15.38.  Fee Exemption.

(a) A veteran of service in the armed forces of the United
States is eligible for exemption from payment of issuance fees for
an original, renewal, examination, or duplicate driver license or
personal identification certificate if the veteran meets the following
requirements:

(1) was honorably discharged from the armed services of
the United States;

(2) has an armed service-related disability of at least 60%;
and

(3) receives compensation from the United States because
of the armed service-related disability.

(b) Any disabled veteran may waive their fee exemption for a
driver license or identification certificate. Application and payment of
fee will be considered as such a waiver and no refund of fee will be
made.

(c) Ifnot already part of the record, proof of eligibility for the
fee exemption must be provided by mail or in-person with the issuance
of the driver license or identification certificate.

(d) These provisions do not apply to applicants for a commer-
cial driver license (CDL) or to an applicant subject to the registration
requirements of Code of Criminal Procedure, Chapter 62 or Chapter
65, or Penal Code, Chapter 20A.

49 TexReg 4744 June 28, 2024 Texas Register


mailto:DLDrulecomments@dps.texas.gov

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402616

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 424-5848

¢ ¢ L4
37 TAC §15.42

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.42, concerning Social Security Num-
ber. This amendment complies with changes to the Code of
Federal Regulations recently passed by the federal government.
This amendment reduces the regulatory burden upon driver li-
cense and identification certificate applicants by eliminating the
need to provide a document to verify Social Security Number,
which is verified with the federal government electronically.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first five-
year period the rule is in effect the public benefit anticipated as a
result of these rules will be the protection of personal information
from being in the possession of unauthorized recipients.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does expand, limit, or repeal an existing

regulation. The proposed rulemaking does not increase or de-
crease the number of individuals subject to its applicability. Dur-
ing the first five years the proposed rule is in effect, the proposed
rule should not impact positively or negatively the state's econ-
omy.

Comments on the proposal may be submitted to Kris Krueger,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Transportation Code §521.005, which
authorizes the department to adopt rules necessary to adminis-
ter Chapter 521 of the Transportation Code.

Texas Government Code, §411.004(3); and Texas Transporta-
tion Code §521.005, are affected by this proposal.

$§15.42.  Social Security Number.

(a) The Social Security number (SSN) shall be obtained from
all applicants who have been issued a number by the United States So-
cial Security Administration. This number will be utilized by the de-
partment for the purpose of additional identification and may be dis-
closed only to those entities that have statutory authority to receive the
SSN.

(b) When an SSN is originally obtained, the department will
verify the authenticity of the SSN through the Social Security Admin-
istration. In the event that the SSN cannot be verified, the department
may deny the issuance until such time as verification is made through
the Social Security Administration. [it is mandatery that decumenta-
tion be provided to verify the number. All documents presented for
a pre-printed SSN. Documentation may include:]

) Ml dentificati lies to active, and
dependent status),]

13) Certificate of Release or Discharge of Active Duty
(DD-214).]
number as SSN;}

5 IRS form W-2 Wage and Tax Statement]

[(6) IRS form 1099-MISC,}

Documents such as health insurance cards; Veteran's

be aceepted}

(c) Ifapreviously issued driver license or identification certifi-
cate has not been verified through the Social Security Administration,
the department may mail to the address on record a notice requiring the
driver license or identification certificate holder to provide additional
documentation in order to secure verification through the Social Secu-
rity Administration. Failure to comply with this request within 30 days

may result in the cancellation of the driver license or identification cer-
tificate.

(d) [€e)] On all duplicate and renewal Texas driver license or
identification certificate applications, the [documented] SSN shall be
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obtained where it is not currently a part of the applicant's record. If
the newly provided SSN cannot be verified, the department may deny
the issuance until such time as verification is made through the Social
Security Administration. After the SSN becomes a part of the appli-
cant's record, all future duplicate and renewal transactions occurring in
a driver license office will be verified by the driver license or identifi-
cation certificate application [verbally for the eorreet SSN: Should the
SSNeﬂreeefdﬂe%ma%eh%heﬂumbefpmﬂdedreheappheaﬂ{%Hbe
required to provide acceptable documentation as listed in subsection
(b) of this section].

fd) The department may verify the authenticity of the SSNon
record through the Secial Security Administration: In the event that the
SSN on record cannot be authenticated; the department may deny is-
suance of the renewal; duplicate or original transaction until such time
as authentication is made through the Secial Seeurity Administration-
Hf the license or identification certificate was previously issued; the de-
partment may mail to the address on record a notice requiring the l-
eense or identification certificate holder to provide additional documen-
tation. Hailure to comply with this request within 30 days may result
in the cancellation of the driver license or identification certificate}

(e) Applicants who state they have not applied for, have not
been issued or do not have an SSN assigned by the Social Security Ad-
ministration will be given the department's "Social Security" affidavit
for completion. This sworn affidavit will contain:

(1) The applicant's full name, date of birth, and driver li-
cense or identification certificate number;

(2) A statement that the applicant has not applied for, been
issued or assigned an SSN by the United States Social Security Admin-
istration;

(3) A statement of release for verification and investigative
purposes;

(4) A notice that failure to provide required information to
the department may result in the cancellation of the applicant's driver
license or identification certificate per Texas Transportation Code,
§521.314; and

(5) A notice that the applicant can be subject to other
criminal penalties including Texas Transportation Code, §521.451 and
§521.454.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.

TRD-202402617

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER D. DRIVER IMPROVEMENT
37 TAC §15.88

The Texas Department of Public Safety (the department)
proposes amendments to §15.88, concerning Demand for Sur-
render of Driver License. The amendment makes conforming
changes necessary to implement House Bill 4528, 88th Leg.,
R.S. (2023), which removed the requirement that a peace officer

take physical control of a person's driver's license for failing or
refusing an intoxication test because the suspension may now
be done electronically. The rule title has also been renamed
"Demand for Surrender."

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of this rule will be that individuals whose license
has been suspended, revoked, canceled, disqualified, or denied
will retain, for identification purposes only, their driver license or
identification card.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does repeal an existing regulation. The
proposed rulemaking does increase or decrease the number of
individuals subject to its applicability. During the first five years
the proposed rule is in effect, the proposed rule should not im-
pact positively or negatively the state's economy.

Comments on the proposal may be submitted to Cynthia Allison,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department's work; Texas Transportation Code, §521.005,
which authorizes the department to adopt rules necessary to
administer Chapter 521 of the Texas Transportation Code;
Texas Transportation Code, §522.005, which authorizes the
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department to adopt rules necessary to administer Chapter
522 of the Texas Transportation Code; Texas Transportation
Code, §524.002, which authorizes the department to adopt
rules necessary to administer Chapter 524 of the Texas Trans-
portation Code; and Texas Transportation Code, §724.003,
which authorizes the department to adopt rules necessary to
administer Chapter 724 of the Texas Transportation Code.

Texas Government Code, §411.004(3); Texas Transportation
Code, §§521.005, 522.005, 524.002 and 724.003, are affected
by this proposal.

$§15.88.  Demand for Surrender [ of Driver License].

(a) The department may [will] demand the surrender of a per-
son's driver license or identification card when state law authorizes the
surrender. [if that license is:]

D ecanceled due to a conviction of Texas Transportation

H2) revoked due to a determination that the individual is
ineapable of safely operating a motor vehiele; or]

f3) subjeet to a notice of suspension under Texas Trans-
pertation Code; Chapters 524 and 7241

fb) The department will demand the surrender of a person's

eeled; disqualified; or issuanee of the license has been denied}
manding the surrender of any license when state law authorizes the
surrender.]

(b) [€d)] A driver license or identification card that is sus-
pended, revoked, canceled, disqualified, or denied that is not demanded
to be surrendered by the department can be held by the individual
and used for identification purposes only. Actual possession of the
driver license does not provide the individual whose driver license is
suspended, revoked, canceled, disqualified, or denied authorization to
operate a motor vehicle.

fe) A lieense that has been surrendered to the department will
be returned to the licensee upon termination of the suspension; reve-

[(f) A license that is surrendered to the department that is dam-
aged or mutilated will not be stored or returned. The licensee will be
required to apply for a duplicate license upon termination of the sus-

.y fon, Hation of di lification.]
to another ageney or entity: If the license is not forwarded to the de-
partment by the other ageney or entity the licensee can either apply
for a duplicate license upon termination of the suspension; revoeation;
cancellation or disqualification or contact the other ageney or entity in
order to locate the surrendered license.]

[(h) The surrendered license will be mailed to the address sup-
plied to the department during the application, renewal or duplicate
proccess only. If the licensce has moved the licensce will be required to
apply for a duplicate license through the change of address process.]
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.
TRD-202402618

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 28, 2024
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER G. DENIAL OF RENEWAL OF
DRIVER LICENSE FOR FAILURE TO APPEAR
FOR TRAFFIC VIOLATION

37 TAC §15.118

The Texas Department of Public Safety (the department) pro-
poses an amendment to §15.118, concerning Clearance Report.
This amendment modifies the reasonable time to submit a clear-
ance report from five days to two days to accurately reflect the
current terms and conditions established in the Memorandum of
Understanding (MOU) between the department and courts for
the Failure to Appear/Failure to Pay Program.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of this rule will be strict adherence with the current
terms and conditions outlined in the MOU.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does limit an existing regulation. The pro-
posed rulemaking does not increase or decrease the number of
individuals subject to its applicability. During the first five years
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the proposed rule is in effect, the proposed rule should not im-
pact positively or negatively the state's economy.

Comments on the proposal may be submitted to Cynthia Allison,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; Texas Transportation Code, §521.005, which
authorizes the department to adopt rules necessary to admin-
ister Chapter 521 of the Texas Transportation Code; Texas
Transportation Code, §522.005, which authorizes the depart-
ment to adopt rules necessary to administer Chapter 522 of the
Texas Transportation Code; and Texas Transportation Code,
§706.012, which authorizes the department to adopt rules to
implement Chapter 706 of the Texas Transportation Code.

Texas Government Code, §411.004(3); and Texas Transporta-
tion Code, §§521.005, 522.005, 706.005, and 706.012, are af-
fected by this proposal.

§15.118.  Clearance Report.

The local political subdivision shall file a clearance report when there is
no cause to continue to deny renewal of a person's driver license. In all
cases when a clearance report is required, the political subdivision shall
notify the department or the department's designee within a reasonable
time not to exceed two [five] business days. The clearance report shall
identify the person, state whether or not a fee was required, advise the
department to lift the denial of renewal, and state the grounds for the
action.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2024.
TRD-202402619

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 28, 2024

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 17. ADMINISTRATIVE LICENSE
REVOCATION

SUBCHAPTER A. ADMINISTRATIVE
LICENSE REVOCATION

37 TAC §§17.1 - 17.4, 17.6, 17.8, 17.11, 17.13, 17.14, 17.16

The Texas Department of Public Safety (the department) pro-
poses amendments to §§17.1 - 17.4, 17.6, 17.8, 17.11, 17.13,
17.14, and 17.16, concerning Administrative License Revoca-
tion.

The amendments to §§17.1, 17.2, 17.8,17.11,17.13, and 17.16
refine administrative driver license revocation procedures and
are necessitated by implementation of the electronic filing and
service requirements for the State Office of Administrative Hear-

ings related to the appeal of a driver license suspension. The
rule title for §17.16 is also renamed "Service on the Department.”

The amendments to §§17.3, 17.4, 17.6, and 17.14 make con-
forming changes necessary to implement House Bill 4528, 88th
Leg., R.S. (2023), which removed the requirement that a peace
officer take physical control of a person's driver's license for fail-
ing or refusing an intoxication test because the suspension may
now be done electronically.

Additional changes made to §§17.2, 17.3, 17.4, and 17.13 im-
plement House Bill 1163, 88th Leg., R.S. (2023), which created
a new criminal offense for Boating While Intoxicated with a Child
Passenger, by simplifying the language so that any new criminal
intoxication offenses created related to a driver license suspen-
sion are included.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with these sections as
proposed. There is no anticipated economic cost to individuals
who are required to comply with the rules as proposed. There is
no anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period these rules are in effect the public benefit an-
ticipated as a result of these rules will be that individuals are
offered a secure, electronic filing option for serving the depart-
ment in matters related to administrative license revocation and
that individuals whose license has been suspended, revoked,
canceled, disqualified, or denied will retain, for identification pur-
poses only, their driver license or identification card.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase
or decrease in future legislative appropriations to the agency;
nor will it require an increase or decrease in fees paid to the
agency. The proposed rulemaking does not create a new reg-
ulation. The proposed rulemaking does expand, limit, or repeal
an existing regulation. The proposed rulemaking does increase
or decrease the number of individuals subject to its applicabil-
ity. During the first five years the proposed rules are in effect,
the proposed rules should not impact positively or negatively the
state's economy.
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Comments on the proposal may be submitted to Cynthia Allison,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department's work; Texas Transportation Code, §521.005,
which authorizes the department to adopt rules necessary to
administer Chapter 521 of the Texas Transportation Code;
Texas Transportation Code, §522.005, which authorizes the
department to adopt rules necessary to administer Chapter
522 of the Texas Transportation Code; Texas Transportation
Code, §524.002, which authorizes the department to adopt
rules necessary to administer Chapter 524 of the Texas Trans-
portation Code; and Texas Transportation Code, §724.003,
which authorizes the department to adopt rules necessary to
administer Chapter 724 of the Texas Transportation Code.

Texas Government Code, §411.004(3); Texas Transportation
Code, §§521.005, 522.005, 524.002 and 724.003; and Penal
Code §49.061, are affected by this proposal.

§17.1. Scope.

The chapter applies [The preeeekafes for notice, hearing, and appealr as
well as the pfeeedufes for scrvice of the requests, notifications, copics,
certified copies, or taﬂgtb}e/deeumeﬁfa{:y evidence, as the case may
be; which are contained in this title apply] to suspensions, disquali-
fications, and denials of driver's licenses arising under the provisions
of Administrative License Revocation (ALR), including Texas Trans-
portation Code, Chapters 522, 524, and 724.

§17.2.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Acquittal--A legal judgment or certification of "not
guilty" of a person charged with a crime, including a judgment follow-
ing directed verdict, in a court proceeding at which jeopardy attached.

(2) Address of record--A person's most recent residence
address as shown by the records of the department in accordance with
Texas Transportation Code, Chapter 521 or Chapter 522.

(3) Administrative License Revocation (ALR)--Refers to
the suspension of a driver's license under Texas Transportation Code,
Chapter 524 or Chapter 724, or the disqualification of a person's priv-
ilege to drive a commercial motor vehicle under Texas Transportation
Code, Chapter 522.

(4) Adult--An individual 21 years of age or older.

(5) Alcohol concentration--Has the meaning contained in
Texas Penal Code, §49.01.

(6) Alcohol-related or drug-related enforcement contact--
Has the meaning contained in Texas Transportation Code, Chapter 524.

(7) ALR contact--Refers to refusal to submit a breath or
blood specimen as provided by Texas Transportation Code, Chapter
724, or refusal to submit a breath, blood or urine specimen as provided
by Texas Transportation Code, Chapter 522; or a breath or blood test
failure as provided by Texas Transportation Code, Chapter 524, or a
breath, blood or urine test failure as provided by Texas Transportation
Code, Chapter 522. Also includes the situation where a specimen test
is not requested of a minor, as the presence of alcohol was detected by
other means.

(8) ALR report--A sworn report of an ALR contact filed
by a peace officer and submitted to the department in accordance with
Texas Transportation Code, Chapter 524, or a written report of an ALR
contact submitted to the department in accordance with Texas Trans-
portation Code, Chapter 724. Also includes a sworn report submit-
ted by a peace officer in accordance with Texas Transportation Code,
Chapter 522.

(9) ALR suspension or ALR license suspension--A suspen-
sion under Texas Transportation Code, Chapter 524 or Chapter 724.

(10) Arresting officer--Refers to a certified Texas peace of-
ficer who arrests a person for any [an] offense [under Texas Penal
Code; §49.04; §49-06; §49.07; or §49-08; or Alcoholic Beverage Code;
$106:041; or any other offense] against the laws of the State of Texas.

(11) Breath alcohol test--Has the meaning assigned in
§19.1 of this title (relating to Definitions).

(12) Breath test operator--Refers to the individual who
takes a specimen of the person's breath to determine alcohol concen-
tration.

(13) Child--Has the meaning contained i