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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 352. MEDICAID AND CHILDREN'S
HEALTH INSURANCE PROGRAM PROVIDER
ENROLLMENT

1 TAC §352.1, §352.3

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §352.1, concerning Purpose; and
§352.3, concerning Definitions.

The amendments to §352.1 and §352.3 are adopted without
changes to the proposed text as published in the November 15,
2024, issue of the Texas Register (49 TexReg 9100). These
rules will not be republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle |, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. These adopted amendments update
citations in the rules to the Texas Government Code sections
that become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rules.

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Chapters
521 and 532.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500310

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ L4 ¢
CHAPTER 353. MEDICAID MANAGED CARE

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §353.8, concerning Certification of Man-
aged Care Organizations Prior to Contract Awards; §353.101,
concerning Purpose; §353.201, concerning Purpose; §353.407,
concerning Requirements of Managed Care Plans; §353.425,
MCO Processing of Prior Authorization Requests Received with
Incomplete or Insufficient Documentation; §353.427, Accessi-
bility of Information Regarding Medicaid Prior Authorization Re-
quirements; §353.501, concerning Purpose; §353.901, concern-
ing Purpose; §353.905, concerning Managed Care Organization
Requirements; §353.1153, concerning STAR+PLUS Home and
Community Based Services (HCBS) Program; §353.1155, con-
cerning Medically Dependent Children Program; and §353.1451,
concerning Purpose and Authority.

The amendments to §§353.8, 353.101, 353.201, 353.407,
353.425, 353.427, 353.501, 353.901, 353.905, 353.1153,
353.1155, and 353.1451 are adopted without changes to the
proposed text as published in the November 15, 2024, issue of
the Texas Register (49 TexReg 9102). These rules will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle I, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. These adopted amendments update
citations in the rules to the Texas Government Code sections
that become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rules.

SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §353.8
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
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of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500311

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

L4 ¢ L4
SUBCHAPTER B. PROVIDER AND MEMBER
EDUCATION PROGRAMS
1 TAC §353.101
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500312

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER C. MEMBER BILL OF RIGHTS
AND RESPONSIBILITIES

1 TAC §353.201

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500313

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER E. STANDARDS FOR
MEDICAID MANAGED CARE

1 TAC §§353.407, 353.425, 353.427
STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Chapters
523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500314

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER F. SPECIAL INVESTIGATIVE
UNITS

1 TAC §353.501

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500315
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

3 ¢ 3
SUBCHAPTER J. OUTPATIENT PHARMACY
SERVICES
1 TAC §353.901, §353.905
STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Chapters
523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500316

Karen Ray

Chief Counsel

Texas Health and Human Services Commission

Effective date: April 1, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER M. HOME AND COMMUNITY
BASED SERVICES IN MANAGED CARE

1 TAC §353.1153, §353.1155
STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Chapters
523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500317

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER Q. PROCESS TO RECOUP
CERTAIN OVERPAYMENTS

1 TAC §353.1451
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 523, 526, 540, and 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500318

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 354. MEDICAID HEALTH
SERVICES

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §354.1189, concerning Acute Care Med-
icaid Billing Coordination System; §354.1435, concerning Provi-
sion of Behavioral Health Services through an Audio-Only Plat-
form; §354.1924, concerning Preferred Drug List; §354.1941,
concerning Drug Utilization Review Board; §354.2501, concern-
ing Definitions; §354.2603, concerning Definitions; §354.3001,
concerning Purpose and Applicability; §354.4001, concerning
Purpose and Authority; §354.4003, concerning Definitions; and
§354.5011, concerning Providers of Applied Behavior Analysis
(ABA) Services.

The amendments to §8§354.1189, 354.1435, 354.1941,
354.2501, 354.2603, 354.3001, 354.4001, 354.4003, and
354.5011 are adopted without changes to the proposed text
as published in the November 15, 2024, issue of the Texas
Register (49 TexReg 9115). These rules will not be republished.

The amendment to §354.1924 is adopted with changes to the
proposed text as published in the November 15, 2024, issue of
the Texas Register (49 TexReg 9115). The rule will be repub-
lished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle |, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. These adopted amendments update
citations in the rules to the Texas Government Code sections
that become effective on April 1, 2025.
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COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rules.

HHSC made a minor change to §354.1924(g) to update the
statutory reference to include all applicable sections in Texas
Government Code Chapter 549, Subchapter C, pertaining to
the supplemental rebate agreement.

SUBCHAPTER A. PURCHASED HEALTH
SERVICES

DIVISION 11.
1 TAC §354.1189
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

GENERAL ADMINISTRATION

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500319

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

DIVISION 33.  ADVANCED TELECOMMUNI-
CATIONS SERVICES

1 TAC §354.1435

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500320

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER F. PHARMACY SERVICES
DIVISION 7. TEXAS DRUG CODE
INDEX--ADDITIONS, RETENTIONS, AND
DELETIONS

1 TAC §354.1924

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

$§354.1924.  Preferred Drug List.

(a) Purpose. This section implements the provisions of Texas
Government Code §549.0202, which directs the Health and Human
Services Commission (HHSC) to develop and implement a preferred
drug list (PDL) for the Texas Medical Assistance Program.

(b) Applicability. This section applies to drugs included in the
Texas Drug Code Index (TDCI) established under §354.1921 of this
title (relating to Addition of Drugs to the Texas Drug Code Index).

(c) Selection of drugs for the PDL. HHSC will include a drug
listed on the TDCI in the PDL on the basis of:

(1) The recommendations of the Drug Utilization Review
Board (DUR Board) established under §354.1941 of this subchapter
(relating to Drug Utilization Review Board);

(2) The clinical efficacy of the drug, consistent with the de-
termination of the Food and Drug Administration and the recommen-
dations of the DUR Board;

(3) Comparison of the price of the drug and the price of
competing drugs. For purposes of this section, the price of a drug is
determined by reference to the reimbursement for the drug established
under §355.8541 of this title (relating to Legend and Nonlegend Med-
ications) and after deducting Texas and federal rebates;

(4) A program benefit offered by the manufacturer or la-
beler of the drug and accepted by HHSC in accordance with Texas
Government Code §549.0106; and

(5) Written evidence offered by a manufacturer or labeler
supporting the inclusion of a product on the PDL.

(d) Distribution of PDL. HHSC will publish the PDL on its
Internet website (http://www.hhsc.state.tx.us/). A health care provider
may also request a copy of the PDL from HHSC by sending a written
request to the HHSC or its designee.

(e) Revisions to the PDL. Within 10 days following HHSC's
decision on the recommendations of the DUR Board, HHSC will pub-
lish the revised PDL.

(f) Exclusion of a drug from the PDL. A drug that is not in-
cluded in the PDL will be subject to prior authorization by HHSC or
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its designee in accordance with §354.1832 of this title (relating to Prior
Authorization Procedures).

(g) Agreement on supplemental rebate necessary. HHSC will
only include on the PDL drugs provided by a manufacturer or labeler
that reaches an agreement on a supplemental rebate with HHSC in ac-
cordance with Texas Government Code Chapter 549, Subchapter C.
Such agreement may provide for a program benefit offered by the man-
ufacturer or labeler of the drug and accepted by HHSC in accordance
with Texas Government Code §549.0106.

(h) Notwithstanding subsection (g) of this section, the pre-
ferred drug list may contain a drug provided by a manufacturer or la-
beler that has not reached a supplemental rebate agreement with HHSC
if HHSC determines that inclusion of the drug on the preferred drug list
will have no negative cost impact to the state, in accordance with Texas
Government Code §549.0204.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500321

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

DIVISION 8. DRUG UTILIZATION REVIEW

BOARD
1 TAC §354.1941
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500322

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

1 TAC §354.2501
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500323

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER M. MENTAL HEALTH
TARGETED CASE MANAGEMENT AND
MENTAL HEALTH REHABILITATION
DIVISION 1. GENERAL PROVISIONS

1 TAC §354.2603
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500324

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER N. PEER SPECIALIST
SERVICES

¢ . . DIVISION 1. GENERAL PROVISIONS
SUBCHAPTER L. QUALITY IMPROVEMENT 1 TAC §354.3001
PROCESS FOR CLINICAL INITIATIVES STATUTORY AUTHORITY
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The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500325

Karen Ray

Chief Counsel

Texas Health and Human Services Commission

Effective date: April 1, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER O. ELECTRONIC VISIT
VERIFICATION

1 TAC §354.4001, §354.4003
STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Chapters
521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500326

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER P. AUTISM SERVICES
DIVISION 2. SERVICE PROVIDERS

1 TAC §354.5011

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 521, 524, 532, 543A, 547, 548, and 549.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500327

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ L4 ¢
CHAPTER 355. REIMBURSEMENT RATES

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §355.201, concerning Establish-
ment and Adjustment of Reimbursement Rates for Medicaid;
§355.311, concerning Medicaid Reimbursement Rates for
State Veterans Homes; §355.7001, concerning Reimbursement
Methodology for Telemedicine, Telehealth, and Home Telemon-
itoring Services; §355.8200, concerning Retained Funds for the
Uncompensated Care Program; and §355.8261, concerning
Federally Qualified Health Center Services Reimbursement.

The amendments to §§355.201, 355.311, 355.7001, 355.8200,
and 355.8261 are adopted without changes to the proposed text
as published in the November 15, 2024, issue of the Texas Reg-
ister (49 TexReg 9125). These rules will not be republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle |, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. These adopted amendments update
citations in the rules to the Texas Government Code sections
that become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rules.

SUBCHAPTER B. ESTABLISHMENT AND
ADJUSTMENT OF REIMBURSEMENT RATES
FOR MEDICAID

1 TAC §355.201

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 532, 540, and 548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500328

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER C. REIMBURSEMENT
METHODOLOGY FOR NURSING FACILITIES
1 TAC §355.311

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 532, 540, and 548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,

2025.

TRD-202500329

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER G. ADVANCED TELECOM-
MUNICATIONS SERVICES AND OTHER
COMMUNITY-BASED SERVICES

1 TAC §355.7001

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 532, 540, and 548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500330

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT
PROGRAM REIMBURSEMENT

1 TAC §355.8200

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 532, 540, and 548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500331

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

DIVISION 14. FEDERALLY QUALIFIED
HEALTH CENTER SERVICES

1 TAC §355.8261

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapters 532, 540, and 548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500332
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 357. HEARINGS
SUBCHAPTER L. FRAUD INVOLVING
RECIPIENTS

1 TAC §357.562

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §357.562, concerning Determination
and Disposition of Intentional Program Violations.

The amendment to §357.562 is adopted without changes to the
proposed text as published in the November 15, 2024, issue
of the Texas Register (49 TexReg 9137). This rule will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle I, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500333

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 360. MEDICAID BUY-IN
PROGRAM

1 TAC §360.101

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §360.101, concerning Overview and
Purpose.

The amendment to §360.101 is adopted without changes to the
proposed text as published in the November 15, 2024, issue
of the Texas Register (49 TexReg 9139). This rule will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle I, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 532.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500334

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 361. MEDICAID BUY-IN FOR
CHILDREN PROGRAM
1 TAC §361.101

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §361.101, concerning Overview and
Purpose.

The amendment to §361.101 is adopted without changes to the
proposed text as published in the November 15, 2024, issue
of the Texas Register (49 TexReg 9140). This rule will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle |, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
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other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 532.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500335

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 363. TEXAS HEALTH STEPS
COMPREHENSIVE CARE PROGRAM
SUBCHAPTER B. PRESCRIBED PEDIATRIC
EXTENDED CARE CENTER SERVICES

1 TAC §§363.203, 363.205, 363.207, 363.209, 363.211 -
363.213, 363.215

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §363.203, concerning Definitions;
§363.205, concerning Provider Participation Requirements;
§363.207, concerning Participant Eligibility Criteria; §363.209,
concerning Benefits and Limitations; §363.211, concerning
Service Authorization; §363.213, concerning Ordering Physi-
cian Responsibilities; and §363.215, concerning Termination,
Reduction, or Denial of Authorization for Prescribed Pediatric
Extended Care Center Services; and new §363.212, concerning
Documentation Requirements for Services Other than Trans-
portation Services.

The amendment to §363.203 is adopted with changes to the pro-
posed text as published in the October 25, 2024, issue of the
Texas Register (49 TexReg 8511). This rule will be republished.

The amendments to §§363.205, 363.207, 363.209, 363.211,
363.213 and 363.215, and new §363.212 are adopted without
changes to the proposed text as published in the October 25,
2024, issue of the Texas Register (49 TexReg 8511). These
rules will not be republished.

BACKGROUND AND JUSTIFICATION

The amendments and new section are necessary to comply
with Texas Health and Safety Code, §248A.1015, §248A.158,
and §248A.159, and Texas Human Resources Code, §32.0287,
added or amended by House Bill (H.B.) 3550, 88th Legislature,
Regular Session, 2023. H.B. 3550 requires rules establishing
minimum standards for transportation services for individu-
als served by Prescribed Pediatric Extended Care Centers
(PPECCs). H.B. 3550 also requires rules for the reimbursement
of services provided by PPECCs, under Medicaid, to clearly
identify the documentation that PPECCs must obtain and main-
tain for reimbursement.

The adopted rules establish minimum standards for transporta-
tion services when transporting participants to a PPECC by re-
quiring a center to coordinate the schedule of transportation ser-
vices with the participant's responsible adult, as defined in the
rules; determine what type of provider needs to be present dur-
ing transportation; and allow the participant's responsible adult
to decline a center's transportation services entirely or on a spe-
cific date.

The adopted rules remove the requirement that the plan of
care and the physician's order document a participant's need
for transportation services as nursing services in a participant's
plan of care.

The adopted rules update guidelines allowing participants who
are eligible to receive authorized continuous skilled nursing ser-
vice hours for private duty nursing services, PPECC services,
or a combination of both services with certain limitations. The
adopted rules clarify that PPECC services must be a replace-
ment of other skilled nursing services provided in a setting other
than a PPECC unless additional nursing services are medically
necessary.

The adopted rules establish and outline documentation require-
ments for admission to a PPECC and for non-transportation
PPECC services for reimbursement eligibility. The adopted
rules require a PPECC to include the documentation of PPECC
services provided to a participant in the participant's medical
record.

COMMENTS
The 31-day comment period ended November 25, 2024.

During this period, HHSC did not receive any comments regard-
ing the proposed rules.

HHSC revised §363.203(6) to make the definition of "HHSC"
more consistent with the definition used in other HHSC rules.

STATUTORY AUTHORITY

The amendments and new section are adopted under Texas
Government Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agencies;
Texas Government Code §531.033, which provides the Exec-
utive Commissioner of HHSC with broad rulemaking authority;
Texas Human Resources Code §32.021, which provides HHSC
with the authority to administer the federal medical assistance
program in Texas and to adopt rules and standards for program
administration; and Texas Health & Safety Code §248A.1015,
which provides that the Executive Commissioner shall by rule es-
tablish minimum standards for transportation services, including
reimbursement, by Prescribed Pediatric Extended Care Centers
(PPECCs).

§$363.203.  Definitions.
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The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Activities of daily living (ADLs)--Activities that
include eating, toileting, personal hygiene, dressing, bathing, transfer-
ring, positioning, and locomotion or mobility.

(2) Basic services--Basic services include:

(A) the development, implementation, and monitoring
of a comprehensive protocol of care that:

(i) 1is provided to a medically dependent or techno-
logically dependent participant;

(ii)  is developed in conjunction with the participant's
responsible adult; and

(iii) specifies the medical, nursing, psychosocial,
therapeutic, and developmental services required by the participant;
and

(B) the caregiver training needs of a medically depen-
dent or technologically dependent participant's parent or responsible
adult.

(3) Correct or ameliorate--To improve, maintain, or slow
the deterioration of the participant's health status.

(4) Direct care staff--An employee or contractor of a
PPECC who:

(A) works under the supervision of a registered nurse;
(B) provides direct care to a participant; and

(C) meets the qualifications described in 26 TAC
§550.409(a) (relating to Direct Care Staft Qualifications).

(5) Fair hearing--The process HHSC has adopted and im-
plemented in Chapter 357, Subchapter A, of this title (relating to Uni-
form Fair Hearing Rules) in compliance with federal and state regula-
tions governing Medicaid Fair Hearings.

(6) HHSC--The Texas Health and Human Services Com-
mission or its designee.

(7) Licensed vocational nurse (LVN)--An employee or
contractor of a PPECC who is licensed by the Texas Board of Nursing
to practice vocational nursing in accordance with Texas Occupations
Code Chapter 301.

(8) Medicaid managed care organization (MCO)--Any en-
tity with which HHSC contracts to provide Medicaid services and that
complies with Chapter 353 of this title (relating to Medicaid Managed
Care).

(9) Medically or technologically dependent participant--
(A) An individual 20 years of age or younger:

(i) who has an acute or chronic medically complex
or fragile condition or disability; and

(i) whose condition or disability, as stated in clause
(i) of this subparagraph, requires:

(I) ongoing skilled nursing care beyond the level
of skilled nursing visits normally authorized under Texas Medicaid
home health skilled nursing and home health aide services, prescribed
by a physician to avert death or further disability; or

(1) the routine use of a medical device to com-
pensate for a deficit in a life-sustaining bodily function.

(B) The term does not include a participant with a con-
trolled or occasional medical condition that does not require ongoing
nursing care.

(10) Notice (or notification)--A letter provided by HHSC
or an MCO to a participant informing the participant of any reduction,
denial, or termination of a requested service, as described in the Code
of Federal Regulations, Title 42, §§431.206 and 431.210.

(11)  Ordering physician--A doctor of medicine or doctor of
osteopathy (M.D. or D.O.), legally authorized to practice medicine or
osteopathy who provides ongoing medical care for the participant and
continuing medical supervision of the participant's plan of care.

(12) Participant--An individual who is eligible to receive
PPECC services under the Texas Health Steps Comprehensive Care
Program from a provider enrolled in the Texas Medicaid program.

(13) Plan of care (POC)--A written comprehensive, inter-
disciplinary protocol of care that includes the physician's order for
needed services, nursing care plan, and protocols establishing dele-
gated tasks, plans to address functional developmental needs, plans to
address psychosocial needs, personal care services for assistance with
activities of daily living, and therapeutic service needs required by a
participant and family served.

(14) PPECC--Prescribed Pediatric Extended Care Center.
A center operated on a for-profit or nonprofit basis that provides non-
residential basic services to four or more medically dependent or tech-
nologically dependent participants who require the services of the cen-
ter and who are not related by blood, marriage, or adoption to the owner
or operator of the center.

(15) Private Duty Nursing (PDN)--Nursing, as described
by Texas Occupations Code Chapter 301, and its implementing reg-
ulations in 22 TAC Part 11 (relating to the Texas Board of Nursing),
that provides a participant with more individual and ongoing care than
is available from a visiting nurse or than is routinely provided by the
nursing staff of a hospital or skilled nursing facility. PDN services in-
clude observation, assessment, intervention, evaluation, rehabilitation,
care and counsel, or health teachings for a participant who has a dis-
ability or chronic health condition or who is experiencing a change in
normal health processes.

(16) Registered nurse (RN)--An employee or contractor of
a PPECC who is licensed by the Texas Board of Nursing to practice pro-
fessional nursing in accordance with Texas Occupations Code Chapter
301.

(17) Respite--Services provided to relieve a participant's
primary care giver.

(18) Responsible adult--An adult, as defined by Texas
Family Code §101.003, who has agreed to accept the responsibility
for providing food, shelter, clothing, education, nurturing, and super-
vision for a participant. Responsible adults include biological parents,
adoptive parents, foster parents, guardians, court-appointed managing
conservators, and other family members by birth or marriage. If the
participant is 18 years of age or older, the responsible adult must be
the participant's managing conservator or legal guardian.

(19) Skilled nursing--Services provided by a registered
nurse or by a licensed vocational nurse, as authorized by Texas
Occupations Code Chapter 301 and 22 TAC §217.11 (relating to Stan-
dards of Nursing Practice) and §217.12 (relating to Unprofessional
Conduct).

(20) Stable--A status determined by a participant's order-
ing physician that the participant's health condition does not prohibit
utilizing transportation to access outpatient medical services and does
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not present significant risk to other participants or personnel at the cen-
ter.

(21) Texas Health Steps Comprehensive Care Program
(THSteps-CCP)--A federal program, required by Medicaid and known
as Early and Periodic Screening, Diagnosis, and Treatment (EPSDT),
for children under 21 years of age who meet certain criteria for
eligibility. Services are defined in the United States Code, Title 42,
§1396d(r), and the Code of Federal Regulations, Title 42, §440.40(b).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500349

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: February 19, 2025

Proposal publication date: October 25, 2024

For further information, please call: (512) 438-2910

¢ ¢ ¢

CHAPTER 370. STATE CHILDREN'S HEALTH
INSURANCE PROGRAM

SUBCHAPTER F. SPECIAL INVESTIGATIVE
UNITS

1 TAC §370.501

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §370.501, concerning Purpose.

The amendment to §370.501 is adopted without changes to the
proposed text as published in the November 15, 2024, issue
of the Texas Register (49 TexReg 9141). This rule will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle I, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500336

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 380. MEDICAL TRANSPORTATION
PROGRAM

SUBCHAPTER A. PROGRAM OVERVIEW

1 TAC §380.101

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §380.101, concerning Definitions.

The amendment to §380.101 is adopted without changes to the
proposed text as published in the November 15, 2024, issue
of the Texas Register (49 TexReg 9142). This rule will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle I, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 526.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500337

Karen Ray

Chief Counsel

Texas Health and Human Services Commission

Effective date: April 1, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 221-9021

¢ ¢ ¢
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CHAPTER 391. PURCHASE OF GOODS AND
SERVICES BY THE TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
SUBCHAPTER B. PROCUREMENT AND
SPECIAL CONTRACTING METHODS
DIVISION 2. SPECIAL CONTRACTING
METHODS

1 TAC §391.247

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §391.247, concerning Direct Contract
Award.

The amendment to §391.247 is adopted without changes to the
proposed text as published in the November 15, 2024, issue
of the Texas Register (49 TexReg 9145). This rule will not be
republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle I, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 544.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,

2025.

TRD-202500338

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ ¢ ¢

CHAPTER 395. CIVIL RIGHTS
SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §395.2

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §395.2, concerning Definitions.

The §395.2 is adopted without changes to the proposed text as
published in the November 15, 2024, issue of the Texas Register
(49 TexReg 9146). This rule will not be republished.

BACKGROUND AND JUSTIFICATION

House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023,
made certain non-substantive revisions to Subtitle |, Title 4,
Texas Government Code, which governs HHSC, Medicaid, and
other social services as part of the Texas Legislature's ongoing
statutory revision program. This adopted amendment updates
citations in the rule to the Texas Government Code sections that
become effective on April 1, 2025.

COMMENTS

The 31-day comment period ended December 16, 2024. During
this period, HHSC did not receive any comments regarding the
proposed rule.

STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Chapter 521.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500339

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: April 1, 2025

Proposal publication date: November 15, 2024
For further information, please call: (512) 221-9021

¢ L4 ¢
TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 11. ADMINISTRATION
DEPARTMENT

SUBCHAPTER A. ADMINISTRATION
13 TAC §11.15

The Texas Historical Commission (hereinafter referred to as the
"commission") adopts amendments to §11.15, relating to Advi-
sory Committees and Boards. The amended rule is adopted
without changes to the text as published in the January 3, 2025,
issue of the Texas Register (50 TexReg 9) and will not be repub-
lished.

Section 11.15 (b), (c), and (d) are amended to provide a Decem-
ber 31, 2031, deadline for abolishment or reauthorization of each
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of the Boards. (b), (c), and (d) apply respectively to the Antiqui-
ties Advisory Board, the State Board of Review, and the Texas
Preservation Trust Fund Advisory Board.

The agency did not receive any public comments on this
amended rule.

The amended rule is adopted under Texas Government Code
§442.005, which gives the commission authority to promulgate
rules and appoint advisory committees; and §2110.008, which
allows a state agency to provide by rule for the expiration date
of an advisory committee.

No other statures, articles, or codes are affected by the amend-
ments.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on February 3,
2025.

TRD-202500354

Joseph Bell

Executive Director

Texas Historical Commission

Effective date: February 23, 2025

Proposal publication date: January 3, 2025

For further information, please call: (512) 463-6100

L4 L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3. OIL AND GAS DIVISION

16 TAC §§3.1, 3.5, 3.7, 3.12, 3.13, 3.16, 3.17, 3.32, 3.36,
3.73, 3.78, 3.81, 3.82

The Railroad Commission of Texas (Commission) adopts
amendments to §§3.1, 3.5, 3.7, 3.12, 3.13, 3.16, 3.17, 3.32,
3.36, 3.73, 3.78, and 3.81 relating to Organization Report;
Retention of Records; Notice Requirements; Application To
Drill, Deepen, Reenter, or Plug Back; Strata To Be Sealed
Off; Directional Survey Company Report; Casing, Cementing,
Drilling, Well Control, and Completion Requirements; Log and
Completion or Plugging Report; Pressure on Bradenhead; Gas
Well Gas and Casinghead Gas Shall Be Utilized for Legal
Purposes; Oil, Gas, Brine, or Geothermal Resource Operation
in Hydrogen Sulfide Areas; Pipeline Connection; Cancellation of
Certificate of Compliance; Severance; Fees and Financial Se-
curity Requirements; and Class Il Brine Mining Injection Wells,
and adopts new §3.82, relating to Brine Production Projects and
Associated Brine Production Wells and Class V Spent Brine
Return Injection Wells. Section 3.82 is adopted with changes to
the proposed text as published in the November 1, 2024, issue
of the Texas Register (49 TexReg 8649). The remaining rules
are adopted without changes to the proposed text and will not
be republished.

The Commission adopts the amendments and new rule to imple-
ment the provisions of Senate Bill (SB) 1186 (88th Legislature,

Regular Session, 2023), relating to the regulation by the Com-
mission of brine mining.

SB 1186 added a definition of "brine mining" to Texas Water
Code §27.036, to clarify the Commission's jurisdiction over brine
mining under state law. The bill also instructed the Commission
to seek primacy from the EPA for Class V injection wells de-
signed to inject spent brine into the same formation from which it
was withdrawn after the extraction of minerals. Additionally, the
bill clarified that the Commission's jurisdiction over brine min-
ing includes the authority to regulate brine production wells and
brine injection wells. The Commission proposed §3.82 to create
a regulatory scheme for these projects and wells. Amendments
were proposed in other sections of Chapter 3 to ensure consis-
tency with the new rule.

The Commission received comments on the proposal from
seven entities, three of which were associations (Sierra Club,
Lone Star Chapter ("Sierra Club"), Texas Land & Mineral Own-
ers Association ("TLMA"), and Texas Oil & Gas Association
("TXOGA")). Coghlan Crowson, LLP ("Coghlan Crowson"),
Standard Lithium, Ltd. ("Standard Lithium"), TerraVolta Re-
sources ("TerraVolta"), and Texas Brine Company, LLC ("Texas
Brine") also submitted comments. The Commission appreciates
the input from these commenters.

TXOGA commented regarding the Commission's proposed
amendments to §3.7, which require that new oil and gas wells
be cased and cemented to isolate brine resources penetrated
by the wellbore. TXOGA also commented regarding the Com-
mission's proposed amendments to §3.13, which revise the
definition of "productive zone" to include any stratum known to
contain brine resources in commercial quantities in the area
and requires that casing be cemented across and above all pro-
ductive zones. TXOGA noted this requirement could potentially
add significant costs to new oil and gas wells drilling through a
formation containing brine and asked the Commission to clarify
how the requirement will be implemented.

The Commission intends that whenever hydrocarbons, brine, or
geothermal resources are encountered in any well drilled for oil,
gas, brine, or geothermal resources that the fluid be confined in
its original stratum until it can be produced and utilized without
waste. Section 3.13 requires that casing be cemented across
and above all productive zones. The Commission finds that
these requirements are necessary to protect the interests of pro-
ducers and owners of oil, gas, brine, and geothermal resources.
Although the Commission agrees that this requirement may re-
sult in increased costs, the costs will be no greater than if a new
oil or gas reservoir is discovered. The Commission will add brine
fields to the §3.13 list on the Commission's website. The Com-
mission made no change in response to this comment.

TXOGA also commented generally regarding terms used in the
proposed amendments and proposed new §3.82, stating that
the terms and definitions are inconsistent with terms and defini-
tions in other rules in Chapter 3. Specifically, TXOGA asked the
Commission to conform the definitions of "commission" and "di-
rector" proposed in §3.82(b) with how those terms are defined
elsewhere in Chapter 3. TXOGA also noted that terms from
§8§3.13 and 3.14 should be removed from §3.82 because §3.82
references those rules, which sufficiently explain the terms used
therein.

The Commission agrees with the comment regarding the defini-
tion of "Commission" and adopts the definition of "Commission"
consistent with the definition in §4.110(22) of this title, relating to
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Definitions. The Commission does not agree with the comment
regarding the definition of "Director" as the definition in §3.82
simply clarifies that the Oil and Gas Division is part of the Rail-
road Commission of Texas.

TXOGA recommended deleting the definitions for casing, ce-
menting, and surface casing because wells regulated under
§3.82 must comply with §3.13 which already describes those
terms. Similarly, TXOGA recommended deleting the definitions
for plugging and plugging record because wells regulated under
§3.82 must comply with §3.14.

The Commission agrees with TXOGA regarding the definition of
"casing" and adopts §3.82(b) with a change to delete that defi-
nition. The Commission finds that §3.82(c)(7) adequately spec-
ifies that wells regulated under §3.82 must comply with the re-
quirements of §3.13 as well as the additional requirements listed
in subsection (c)(7). The Commission declines to delete defini-
tions for cementing, surface casing, and plugging because the
Commission finds the proposed definitions present no conflict
with the other sections in Chapter 3.

Texas Brine commented regarding the application of §3.81 and
§3.82. Section 3.81 was proposed to be amended to clarify that
it governs brine mining that involves injecting fluid to dissolve
subsurface salt formations and then extract the salts from the
resulting artificial brines. These types of wells are considered
Class Ill Brine Mining Injection Wells. Texas Brine asked the
Commission to clarify that Class Il wells regulated under §3.81
are only those wells used to extract brine through the solution
of a subsurface salt formation, whereas the wells governed by
new rule §3.82 extract brine from naturally occurring aquifers and
the reinjection of fluids, post-extraction of minerals. One area
Texas Brine recommended be amended to clarify the activities
regulated by §3.81 and §3.82 is the proposed definition of "brine"
in §3.82(b). Texas Brine requested the definition be revised to
include a statement that brine "does not include brine produced
by solution of a subsurface salt formation from a brine mining
injection well or Class Ill well as defined under §3.81." Texas
Brine requested similar clarifying changes in the definitions of
"brine production project" and "brine resource."

The Commission agrees with Texas Brine regarding the purpose
of §3.81. The Commission proposed changes to §3.81, includ-
ing amending the title, to clarify the distinction in the types of
wells governed by each section. The Commission understands
that certain provisions within §3.82 may still create a perceived
conflict with §3.81 or otherwise cause confusion as to how the
provisions relate to Class Il brine mining activities. Thus, the
Commission adopts §3.82(b) with changes to revise the defini-
tion of "brine resource" to exclude extraction of brine by the so-
lution of a subsurface salt formation.

Texas Brine also requested that the Commission clarify that
§8§3.81 and 3.82 do not apply to injection of fluid for the purpose
of leaching a cavern for the underground storage of hydrocar-
bons.

The Commission agrees and adopts §3.82(a) with changes to
clarify that the rule does not apply to the creation, operation,
or maintenance of an underground hydrocarbon storage cavern
in a salt formation regulated under §3.95 of this title (relating
to Underground Storage of Liquid or Liquefied Hydrocarbons in
Salt Formations) and §3.97 of this title (relating to Underground
Storage of Gas in Salt Formations).

Coghlan Crowson expressed general opposition to the frame-
work of proposed §3.82, stating that it creates barriers for mar-

ket participants using newer, more competitive technology and
focuses too much on lithium to the exclusion of other minerals.
Coghlan Crowson also noted future legislation or caselaw may
alter the laws under which the Commission is adopting the pro-
posed amendments and rules. Thus, Coghlan Crowson sug-
gested the Commission only adopt the minimum requirements
needed to obtain primacy from the United States Environmental
Protection Agency (EPA).

The Commission understands this industry is new in Texas and is
still developing. Where possible, the Commission incorporated
flexibility into the requirements in new §3.82 to account for po-
tential changes in technology or in the law. One area in which
the Commission incorporated flexibility is by using the good faith
claim standard for permit issuance. This standard originated in a
Texas Supreme Court opinion and has been utilized by the Com-
mission for decades. It prevents the Commission from defini-
tively determining issues of ownership that are outside its au-
thority and instead relies on the applicant's ability to provide a
reasonably satisfactory showing of a good faith claim of own-
ership in the property. The Commission disagrees that §3.82
focuses too much on lithium to the exclusion of other minerals.
Lithium is mentioned in §3.82 but only in a list of examples of the
types of brine resources regulated under the section. The Com-
mission used the phrase, "including, but not limited to" for the
express purpose of ensuring other elements, minerals, mineral
ions, salts, or other useful substances were not excluded.

Sierra Club expressed general support for proposed §3.82.
Sierra Club stated the proposed rule includes reasonable notice
provisions and strong facility construction and financial assur-
ance requirements. Sierra Club requested two changes: (1) the
addition of an application fee; and (2) additional required notice
to groundwater conservation districts.

The Commission declines to make changes in response to Sierra
Club's comments. The Commission does not currently have
statutory authority to charge a brine production project applica-
tion fee. The Commission disagrees that notice to groundwa-
ter conservation districts is necessary. Section 3.82(f) requires
notice to local government representatives as well as notice by
publication in a newspaper of general circulation. The Commis-
sion finds these forms of notice are sufficient.

TXOGA's comments contained several requests for clarification
relating to the scope and purpose of §3.82. First, TXOGA asked
the Commission to clarify whether any wastes generated during
drilling, completions, workovers, and any spills/leaks occurring
at brine production project facilities must be treated the same as
wastes created at oil and gas exploration and production sites if
the wastes generated at the brine facilities are characteristically
the same.

The Commission agrees that wastes at a brine production project
which are characteristically similar to oil and gas wastes must
be handled in accordance with the Commission's waste man-
agement rules in Chapter 4 of this title, relating to Environmental
Protection. Section 4.101(b) of this title (relating to Prevention of
Pollution) states, "This subchapter establishes, for the purpose
of protecting public health, public safety, and the environment
within the scope of the Commission's statutory authority, the . . .
requirements for the management of wastes associated with ac-
tivities governed by the Commission including those governed
under: (1) Texas Natural Resources Code Title 3, Subtitle B;
(2) Texas Natural Resources Code Title 3, Subtitle D, Chapters
121-123; (3) Texas Natural Resources Code Title 5; (4) Texas
Health and Safety Code Chapter 382, Subchapter K; and (5)
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Texas Water Code Chapters 26, 27 and 29" (emphasis added).
Section 4.101(c) states, "Other wastes described in subsection
(b) of this section are included when this subchapter refers to oil
and gas waste(s) and may be managed in accordance with the
provisions of this subchapter at facilities authorized under this
subchapter provided the wastes are nonhazardous and chemi-
cally and physically similar to oil and gas wastes." The Commis-
sion agrees that a reference to the waste management rules is
appropriate and adopts a reference in §3.82(c)(6) to Chapter 4
of this title alongside the references to other Commission rules.

Second, TXOGA asked whether a brine production project per-
mit allows for incidental production of oil or gas or whether sepa-
rate permits are required. Similarly, TLMA suggested the Com-
mission adopt rules to address brine produced incident to the
production of oil and gas.

The Commission notes that no separate permit is required for in-
cidental production of oil or gas at a brine production project. The
Commission also notes that any oil or gas produced as an inci-
dent to brine must be reported in accordance with §3.82(i)(15).
The Commission adopts changes in subsection (i)(15) to clarify
that oil or gas production must be reported on the Commission
Form PR, Monthly Production Report. The Commission also
adopts changes in subsection (i)(15) to align the reporting time-
line with the Commission's existing timeline for filing the Form
PR. This change is made in response to other comments, which
are discussed in more detail below. The Commission has re-
vised the definition of "brine" to clarify that brine may include
incidental amounts of naturally occurring substances such as oil
and gas.

The Commission declines to make changes in response to
TLMA's comment regarding the need for rules to address
brine produced incident to the production of oil and gas. The
Commission notes that injection of formation fluids produced
in association with oil or gas production are regulated under
§3.9 and §3.46 of this title (relating to Disposal Wells, and Fluid
Injection into Productive Reservoirs, respectively).

TXOGA asked the Commission to clarify the meaning of "owner"
in §3.82 to specify whether the term refers to surface owners,
mineral owners, or both.

The Commission understands that the proposed definition of
"owner" may cause confusion because the term is used in vari-
ous contexts throughout §3.82. The Commission adopts §3.82
with a change to delete the definition of owner. Any references to
"owner" in the proposed version of §3.82 that are not sufficiently
explained by the context in which they appear are revised upon
adoption.

TXOGA suggested a change to incorporate "minerals" each time
§3.82 lists "elements, salts, or other useful substances" such that
the section would state "minerals, elements, salts, or other useful
substances" each time that phrase appears.

Relatedly, TLMA asked that references in §3.82 to the elements
and minerals to be extracted as part of a brine production project
include bromine, calcium, iodine, magnesium, and potassium.
Specifically, TLMA asked that the definition of "brine resource"
be revised to include those additional elements.

Regarding TXOGA's comment, the Commission notes that there
are two places where the phrase "elements, salts, or other useful
substances" appears: (1) in §3.82(a), regarding the scope and
purpose of the section; and (2) in §3.82(b)'s definition of "brine
resource." Both of those places use the term "minerals" along-

side elements, salts, or other useful substances." For example,
the proposed definition of brine resource was, "Elements, min-
erals, salts, or other useful substances dissolved or entrained in
brine, including, but not limited to, lithium, lithium ions, lithium
chloride, halogens, or other halogen salts, but not including oil,
gas, or any product of oil or gas" (emphasis added). The Com-
mission makes no changes in response to TXOGA's comment.

Regarding TLMA's comment, the Commission notes that
bromine and iodine are both halogens and calcium, magnesium
and potassium are covered by "elements" or "minerals." The
Commission makes no changes in response to this comment.

TerraVolta expressed concern regarding a potential conflict be-
tween proposed §3.82(a)(3) and the proposed amendments to
§3.5. TerraVolta suggested a revision to §3.82(a)(3) to resolve
this potential conflict.

The Commission agrees to incorporate a provision regarding
which rule controls in the event of a conflict. If a requirement of
§3.82 and another Commission rule referenced within §3.82 can-
not be interpreted to allow both provisions to operate, then §3.82
controls. This standard is incorporated in subsection (a)(10).

Regarding the definition of "aquifer" in proposed §3.82(b), TLMA
recommended revising the definition to remove the limitation that
the formation be capable of producing a "significant amount" of
water.

The Commission declines to make the recommended change
because the definition of "aquifer” is consistent with how the term
is defined in other Commission rules and EPA's underground
injection control regulations at 40 CFR §144.3.

TLMA also asked that the definition of "area of review" be revised
to expand the area of review to one-half mile from the perimeter
of the brine production project rather than one-fourth mile from
the perimeter of the brine production project. TLMA stated this
change would ensure consistency with §3.82(d) and would rec-
ognize the "highly fugacious" nature of water.

The Commission declines to make the recommended change.
Unless special field rules provide different spacing requirements
or the applicant obtains an exception, Section 3.82(d)(1) requires
that all brine production wells and Class V spent brine return in-
jection wells be completed (1) within the brine production project
area; (2) no less than one-half mile from the boundary of the
brine production project area; and (3) no less than one-half mile
from any interest within the brine production project area that
is not participating in the project. In a brine production project,
brine is both extracted from and re-injected into the same forma-
tion such that the reservoir pressure is relatively balanced within
the brine production project area. The Commission notes clari-
fying changes are adopted in the definition of "area of review" in
response to other comments described below.

Regarding the proposed definition of "brine production project,”
TLMA asked for revisions to include in the definition "facilities
utilized for the direct extraction of elements and minerals from
the brine."

The Commission declines to make this change because the pro-
posed definition of "brine production project” already includes
any equipment associated with the project. Equipment includes
facilities utilized for the direct extraction of elements and miner-
als from the brine.

Texas Brine asked the Commission to clarify whether the refer-
ence to "gas" in the proposed definition of "brine resource" refers
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to oil and gas production or naturally occurring gas that may be
associated with brine deposits.

The Commission notes that in response to another comment
detailed below, the Commission agreed to adopt the definition
of brine with changes to indicate that "naturally-occurring sub-
stances" may include entrained oil or gas, including hydrogen
sulfide gas.

TLMA recommended the proposed definition of "good faith
claim" be revised to include "such as evidence of a currently
valid brine extraction lease or a recorded deed conveying a fee
interest in an estate that includes brine resources" so that the
definition is consistent with the definition of "good faith claim"
in §3.15 of this title, relating to Surface Equipment Removal
Requirements and Inactive Wells.

The Commission disagrees that the types of documents evidenc-
ing a good faith claim need to be included in the definition. The
proposed definition is similar to the definition of good faith claim
in the Commission's rules related to Class VI facilities in Chapter
5 of this title, relating to Carbon Dioxide (CO2).

TXOGA commented that the definition of "spent brine" should
be expanded to include all entrained gases and chemicals in the
injection fluid including but not limited to hydrogen sulfide (H,S).
TXOGA stated this will ensure all contents of the produced brine
present in the formation under natural conditions will be autho-
rized for reinjection under the Class V UIC program. TXOGA
also requested the Commission recognize that spent brine may
contain other non-hazardous substances used in production and
processing (e.g., acid base and hydrogen peroxide).

The Commission adopts changes to the definition of brine in
§3.82(b) to clarify that brine may include entrained oil or gas. The
Commission declines to adopt changes to the definition of spent
brine because the proposed definition already contemplates ad-
ditives used in processing.

Additionally, TXOGA requested the Commission add definitions
of "facility" and "unleased lands." TXOGA proposed the following
definition of facility: "the brine production well, the Class V spent
brine return injection well, and any other discrete or identifiable
structure or enclosure used in conjunction with such wells that
constitutes or contains a stationary source. Stationary sources
lasting less than 72 hours are not considered facilities." TXOGA
did not provide a proposed definition of "unleased lands" but
stated the definition was needed to clarify if requirements for un-
leased lands would apply to unleased surface, mineral, or both.

The Commission declines to include a definition for "facility" be-
cause the definition of "brine production project" is "a project
the purpose of which is the extraction of brine resources from
a brine field. The term includes brine production wells, Class V
spent brine return injection wells, monitoring wells, brine flow-
lines, and any equipment associated with the project." However,
the term "facility" is used in §3.82 in several places and the Com-
mission has replaced "facility" with "brine production project.”
The Commission also notes that the term "stationary source" is
a term used almost exclusively in regulations for air emissions,
for which the Commission has no jurisdiction.

The Commission also declines to add a definition for "unleased
lands" because the term is not used in §3.82.

Proposed §3.82(c) contained the general requirements for a
brine production project. The Commission received comments
from Coghlan Crowson, Texas Brine, TLMA, and TXOGA
related to the proposed requirements in subsection (c).

TXOGA asked the Commission to allow reinjection of the spent
brine into a different formation than the formation from which the
brine was produced.

The Commission declines to make the requested change. Texas
Water Code §27.036, which gives the Commission authority to
adopt these requirements, and the relevant EPA regulations re-
quire Class V brine injection wells to reinject spent brine into the
same formation from which the brine was produced.

Coghlan Crowson asked the Commission to reconsider whether
reinjection must take place within the boundary of the brine pro-
duction project. Coghlan stated there may be potential for Class
Vinjection wells to be centralized with operators accepting spent
brine for injection into the same formation from which they were
produced but not on the same tract as the project.

The Commission declines to allow reinjection to occur offsite.
The Commission notes that the spent brine is required to be
reinjected into the same formation from which the brine was pro-
duced. Allowing third party disposal companies to accept and
dispose of the spent brine would hinder the Commission's ability
to enforce the requirements of Water Code §27.036 and related
federal requirements for Class V injection wells. Offsite disposal
may also create waste and impact correlative rights. The Com-
mission has improved oversight of these areas when reinjection
of spent brine occurs onsite.

TXOGA asked whether a brine production project must comply
with §3.36 of this title if the spent brine contains hydrogen sulfide
gas (H,S).

The Commission notes that §3.82(c)(6)(l) requires the operator
of a brine production project to comply with §3.36 of this title.
The Commission made no change in response to this comment.

Regarding the financial security requirements proposed in
§3.82(c), Texas Brine asked the Commission to explain why
financial security is required for each well rather than for all wells
and equipment used as part of the brine production project.

TXOGA also commented regarding financial security require-
ments. TXOGA asked the Commission to allow blanket bonds
similar to other financial security requirements for operations
within the Commission's jurisdiction.

The Commission agrees with these comments and adopts
§3.82(i)(8) to clarify that both individual and blanket performance
bonds are an acceptable form of financial assurance.

TLMA commented regarding the provision proposed in
§3.82(c)(9) that allows for a refund of a portion of a cash de-
posit filed as financial security once a well is plugged. TLMA
suggested allowing a refund only in the event the Commission
has financial security from the operator sufficient to plug all
remaining wells in brine production projects operated by the
operator, not just the wells in the brine production project in
which the plugged well exists.

The Commission declines to make the requested change be-
cause the Commission has an existing process for modifying an
operator's financial assurance based on the number of wells op-
erated and chooses to follow that process to ensure consistency.
The Commission notes that the refund provision only applies
when an operator has submitted a cash deposit to meet financial
assurance requirements, which the Commission anticipates will
be infrequent.

Regarding §3.82(d)(2) and proposed requirements related to
spacing, acreage, density and field rules, Coghlan Crowson
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commented that the proposed minimum unit size of 1,280 acres
is overly large and prohibitive. It will effectively box out smaller
acreage blocks from being developed. Coghlan recommended
the Commission use a zone of influence calculation to determine
acreage assignment instead. This approach would allow for
flexibility as technology is developed.

The Commission disagrees that the proposed minimum acreage
amount is overly large. A distinguishing feature of Class V brine
mining is the need to return spent brine to the formation from
which it was produced after extraction of the resource being
mined. Returning spent brine to the zone from which it was pro-
duced is intended to maintain formation pressure and thereby
prevent waste. However, this also means every injection well
creates a zone around it that is dominated by spent brine - brine
which no longer contains the resource being mined. Thus, the
correlative rights of the owners of the land where the injection
wells are located may be impacted if the owners do not share in
the benefits of the brine mining. The Commission incorporated
a solution to this potential correlative rights problem by requiring
all injection wells to be located in the same project as the pro-
duction wells they serve. This means projects may require more
land than would be common in the oil and gas context.

Regarding Coghlan's concern about preventing the develop-
ment of smaller acreage blocks, the Commission proposed two
types of exception processes to ensure flexibility for different
types of operators and operations. An operator with a project
that cannot meet the minimum acreage requirement (or cannot
meet the spacing or contiguity requirements) may apply for
an exception to the requirement for that specific project. This
process is outlined in §3.82(d)(4). In addition, an operator may
seek special field rules that provide alternate spacing, density,
or contiguity requirements for all brine production projects in a
field. That process is outlined in §3.82(d)(3)(B) and (d)(3)(C).
As discussed below in response to the comments submitted
on proposed §3.82(d), the Commission adopts changes in
subsection (d) to allow administrative approval of exceptions
when no protest to the exception is submitted. Thus, operators
seeking an exception will not be required to go through a hearing
process for each exception.

TXOGA commented requesting clarification on the proposed
1,280-acre minimum. TXOGA asked whether the acreage
amount relates to mineral or surface acreage. TXOGA's com-
ments also contained several questions regarding ownership
and leasing.

The Commission notes that the required minimum acreage is
based on surface acreage. However, the Commission also notes
that a good faith claim to produce the brine resources is required
for each tract that is included in the brine production project. The
Commission declines to answer TXOGA's questions regarding
ownership and leasing. The Commission's practice is to ensure
an operator submitting an application to produce minerals under
the Commission's jurisdiction has a good faith claim to produce
those minerals. Therefore, under §3.82, a good faith claim as
defined in §3.82(b) is required to include a tract in a brine pro-
duction project.

Regarding proposed §3.82(d)(2) and provisions relating to
assignment of acreage, Standard Lithium and TXOGA stated
that they support that subsection (d)(2) makes assignment of
acreage optional but asked that the Commission add language
to ensure the same acreage is not utilized by multiple operators.
They asked the Commission to require that once acreage is

assigned to a well in one project, it must be drawn out of all
overlapping projects.

TLMA recommended this issue be resolved by changing sub-
section (d)(2) to require assignment of acreage rather than mak-
ing it optional. TLMA stated mandatory assignment will help the
Commission achieve the goals in proposed §3.82(d)(2)(C) and
(d)(2)(D).

The Commission agrees with TLMA and adopts subsection
(d)(2) with changes to require assignment of acreage. This
is necessary to ensure enforcement of the prohibition against
multiple assignment of the same acreage.

Proposed §3.82(d)(2) also included a maximum diagonal re-
quirement, which states that the two farthermost points of
acreage assigned to a project shall not exceed 23,760 feet.
Texas Brine asked the Commission to clarify the meaning of
this requirement.

The Commission notes that subsection (d)(2)(D) requires that
the two farthermost points of acreage assigned to the well not
exceed 23,760 feet, and the acreage assigned include all pro-
ductive portions of the wellbore. This maximum diagonal provi-
sion is intended to prevent acreage designation resulting in an
irregular shape. The diagonal of 23,760 feet assumes the max-
imum 5,120 acres has been assigned to the well, creating an
acreage assignment in the shape of a rectangle that is two miles
wide and four miles long. For this acreage designation, 23,760
feet s the farthest diagonal between two points on opposite sides
of the rectangle. Special field rules may alter the maximum di-
agonal.

Coghlan Crowson commented that the requirement proposed in
§3.82(d)(3) relating to notice for a new brine field designation
is too broad such that it will discourage competition and lead to
unnecessary arguments amongst operators.

The Commission agrees with this comment and adopts a two-
and one-half-mile distance consistent with the distance in §3.41
of this title (relating to Application for New Oil or Gas Field Des-
ignation and/or Allowable) and §3.43 of this title (relating to Ap-
plication for Temporary Field Rules).

Texas Brine commented that the provisions in §3.82 relating
to brine field designation may create confusion due to existing
Class Il brine mining operations. Texas Brine asked for a
new definition of "brine field" to clarify that it does not apply to
subsurface salt formations that are solution mined under §3.81.

The Commission notes that its revisions to the definition of "brine
resource" adopted in §3.82(b) in response to Texas Brine's com-
ments make clear that "brine field" as used in §3.82 does not
relate to formations that are solution mined under §3.81. The
revised definition of "brine resource" clarifies that the term does
not include brine extracted after injecting fluid to dissolve sub-
surface salt formations. The Commission declines to make ad-
ditional changes in response to this comment.

Standard Lithium, TerraVolta, and TXOGA expressed opposition
to the requirement proposed in §3.82(d)(3), which would require
a hearing to designate each new brine field. The commenters
asked that the Commission allow new brine fields to be desig-
nated administratively.

The Commission disagrees. The Commission recognizes that
new fields are designated administratively in the oil and gas con-
text. However, because this industry and regulatory scheme are
new and untested, the Commission considers it prudent to re-
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quire new brine fields to be designated through a hearing in-
stead. Once a brine field is established, further hearings would
not be required unless an operator requests special field rules or
a project-specific exception to the rules in §3.82.

Coghlan Crowson requested that operators be allowed a buffer
of time before being required to submit electric logs for brine field
designation. Coghlan noted that these logs are proprietary.

The Commission declines to include a buffer of time before the
operator is required to submit electric logs. The Commission
finds that logs are necessary for the Commission to determine
whether a new brine field designation is warranted. However, the
Commission understands that this information is considered pro-
prietary. Thus, the Commission adopts §3.82(d)(3)(A)(iii) with
changes to allow logs to be marked confidential. Logs marked
confidential will be treated consistently with any information in
the Commission's possession that is marked confidential by a
filer- if the information is requested through the Texas Public In-
formation Act, the Commission will notify the filer of the request
and provide instructions for the filer to seek a ruling from the Of-
fice of the Attorney General regarding whether the Commission
is required to release the information, or whether the informa-
tion may be withheld as confidential. Language regarding this
process is adopted in §3.82(d)(3)(A)(iii).

Coghlan Crowson also commented regarding §3.82's provision
allowing an application for special field rules. Coghlan ex-
pressed opposition to having rules relating to brine production
projects in two places (i.e., in statewide rules included in §3.82
and in special field rules).

The Commission declines to remove the provision allowing appli-
cation for special field rules. As mentioned in response to Cogh-
lan's comments above, the Commission finds special field rules
and the exceptions process provide flexibility for developments
in technology and the brine mining industry as a whole.

Regarding the proposed requirements related to obtaining
exceptions to the density and spacing requirements, Standard
Lithium, TerraVolta, and TXOGA requested that the Commission
remove the requirement to hold a hearing on every request for
exception. Instead, the commenters suggest a process similar
to exceptions in the oil and gas context, which only requires a
hearing if the Commission receives a protest to the exception
application.

The Commission agrees that a hearing should not be required
unless a protest is submitted and adopts §3.82(d)(4) with
changes accordingly.

Coghlan Crowson expressed opposition to the requirement pro-
posed in §3.82(e)(3)(M), which requires the applicant to provide
a corrective action plan for any known wells in the area of re-
view that penetrate the brine field and that may allow fluid mi-
gration into underground sources of drinking water (USDWs)
from the brine field for which the applicant cannot demonstrate
proper completion, plugging, or abandonment. Coghlan stated
that the brine project operator should not be required to deter-
mine whether existing abandoned wells were properly plugged
and abandoned.

The Commission declines to make the recommended change.
The federal underground injection control regulations require
corrective action on any well within the area of review to protect
USDWs.

Standard Lithium, TerraVolta, and TXOGA requested changes
to §3.82(e)(3)(N) to remove the requirement to determine all of

the owners within the area of review, which is an extra quar-
ter mile beyond the project boundaries. The commenters noted
the title examination needed to meet this requirement is burden-
some and carries a significant cost. The commenters recom-
mended that references to the area of review in §3.82(e)(3)(N)
be replaced with "within the brine field." For the same reason,
the commenters requested similar changes to the notice require-
ments proposed in §3.82(f).

The Commission agrees and adopts the definition of "area of
review," §3.82(e)(3)(N), and §3.82(f) with changes accordingly.
The changes to the definition of area of review reflect that due to
the spacing requirement that prohibits wells within one-half mile
from the project boundary, the area of review does not extend
beyond the brine production project area unless an exception
results in an injection well location closer than one-half mile to
the boundary of the brine production project area. If an such an
exception is granted, then the area of review is a one-half mile ra-
dius around the injection well location. Corresponding changes
are adopted in §3.82(e)(3)(N), §3.82(e)(4)(B), and §3.82(f).

Texas Brine expressed opposition to proposed §3.82(e)(3)(T),
which provides the Director with discretion to request any other
information reasonably required prior to issuing the permit.
Texas Brine stated this discretion leads to uncertainty and
asked the Commission to put operators on notice of what the
Commission will request in the application.

The Commission declines to make changes in response to this
comment. Several comments have noted the need to maintain
flexibility to allow the industry and different forms of technology
associated with brine production projects to develop. The Com-
mission supports giving operators flexibility but also needs to
retain the ability to request additional information for a specific
project when warranted.

Coghlan Crowson and TXOGA expressed support for §3.82(g),
which contains a 30-day review deadline by which the Director
will notify the applicant whether the application is complete or
deficient. Coghlan recommended the Commission also include
a deadline for final approval, such as 180 days.

The Commission declines to include a deadline for final approval.
The Commission reserves flexibility in the time needed to review
brine production project applications because brine extraction is
a new industry in Texas and because many of these projects will
be quite large.

Regarding proposed §3.82(h), Standard Lithium noted a poten-
tial typographical error in subsection (h)(2)(D), which states "spe-
cific data" rather than "specific date."

The Commission agrees this is the intent and adopts §3.82(h)
with the suggested correction.

Standard Lithium commented that fire walls are unnecessary in
brine production projects unless hydrocarbons are being stored
onsite. Standard Lithium suggested the Commission restrict the
language in §3.82(i) to dikes in the absence of flammable mate-
rials.

The Commission partially agrees with this comment. The Com-
mission believes that the erection of dikes or berms around ves-
sels holding fluids is prudent. The Commission has replaced the
term "fire walls" with the term "berms."

Regarding the reporting and records retention requirements pro-
posed in §3.82(i), TXOGA recommended changing the produc-
tion reporting requirement to on or before the last day of the
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month following the month covered by the report. This would
be consistent with production reporting in the oil and gas con-
text.

The Commission agrees and adopts §3.82(i)(15)(C) with the re-
quested change.

TLMA asked that the Commission extend the required minimum
record retention period from 5 to 7 years because the industry is
in its infancy in Texas.

The Commission agrees that the records should be kept longer
than five years from the date of commencement of brine produc-
tion and has revised the language in subsection (i)(15)(B) to re-
quire that the permittee retain records of all information required
by the permit for at least five years from the date brine produc-
tion ceases.

Coghlan Crowson and Texas Brine commented regarding well
plugging requirements proposed in §3.82(i)(16). Coghlan asked
if full field removal and restoration is required to be completed
within one year of ceasing production. If so, Coghlan said this
requirement is not practical because it takes years to properly
plan for full field removal.

Texas Brine asked that the Commission include a provision al-
lowing operators to request a plugging extension.

The Commission declines to make changes in response to these
comments. Section 3.82(i)(16) already allows the Director, for
good cause, to grant a reasonable extension of time in which to
plug the wells if the operator submits a proposal that describes
actions or procedures to ensure that the wells will not endanger
USDWs during the period of the extension.

TXOGA made several suggestions relating to the operating re-
quirements for injection wells proposed in §3.82(j)(4). First, TX-
OGA noted that setting of surface casing is based on the base
of useable quality water but §3.82's definition of USDW appears
to impact that practice. TXOGA asked for clarification regard-
ing whether the determination of USDW will be used to require
deeper setting of surface casing.

The Commission notes that the definition of USDW does not im-
pact the requirement in §3.82(j)(4)(B)(ii), which requires that the
operator set and cement surface casing from at least 100 feet
below the lowermost base of usable quality water as defined by
the Geologic Advisory Unit to the surface, regardless of the total
depth of the well.

Next, TXOGA noted that in deeper formations, circulation of ce-
ment to surface may not be technically feasible and suggested
that the Commission allow an alternate surface casing program
for good cause in accordance with §3.13.

The Commission notes that §3.82(j)(4)(B)(iii) requires that the
operator of a Class V spent brine injection well set and cement
long string casing at a minimum from the top of the brine field to
the surface unless the Director approves an alternate completion
for good cause. Thus, if circulation of cement to the surface is
not technically feasible, the Director may approve an alternate
casing program. The Commission made no change in response
to this comment.

Further, regarding proposed §3.82(j)(4)(C), TXOGA commented
that there is often uncertainty around reaching casing depth and
getting service crews to a well location. Thus, TXOGA recom-
mended a shorter notice period such as 48 hours.

The Commission agrees with this comment and has revised the
language of §3.82(j)(4)(C) to change the notice from 15 days to
48 hours.

Regarding the requirement for mechanical integrity tests pro-
posed in §3.82(j)(7)(J), Standard Lithium asked the Commission
to modify the language to allow the 15-day deadline to begin
when the test results are received.

The Commission declines to make the recommended change
because it finds that the language in §3.82(j)(7)(J) achieves the
same result as Standard Lithium's recommended language.
Section 3.82(j)(7)(J)'s 15-day deadline begins upon the well's
failure to demonstrate mechanical integrity and the failure will
not be known to the operator until the operator receives test
results. However, the Commission adopts §3.82(j)(7)(H) and
()(7)(J) with changes to clarify the requirements.

TXOGA commented regarding proposed requirements in
§3.82(j)(4)(G). TXOGA stated that the prohibition on beginning
injection operations until the completion report is submitted
and approved may cause too much delay. TXOGA suggested
allowing operations to begin once the report is submitted unless
otherwise instructed by the Director. Alternatively, TXOGA
asked that the Commission establish a deadline for the Com-
mission's review of the completion report, such as 30-45 days.

The Commission agrees with this comment and adopts
§3.82(j)(4)(G) to state that if the permittee has not received
notice from the Director that the well is in compliance with this
section and the permit within 45 days of submission of the
completion report, the permittee may begin injection operations.

Regarding annulus pressure maintenance requirements pro-
posed in §3.82(j)(5)(D), TXOGA asked the Commission to allow
monitoring of all pressures using Supervisory Control and Data
Acquisition (SCADA) systems and include a corresponding re-
porting requirement. TXOGA suggested the following language:
The operator shall report to the appropriate District Office within
24 hours any significant pressure changes or other monitoring
data indicating the presence of leaks in the well.

The Commission agrees that a pressure change could be the
result of impacts from changes in temperature and adopts
§3.82(j)(5)(D) with changes accordingly. The Commission
also makes corresponding changes in subsection (j)(5)(D)
and (j)(7)(K) to remove language relating to movement of fluid
through channels adjacent to the wellbore as this language is
unsuitable in provisions addressing both internal and external
mechanical integrity.

This concludes the summary of comments received on the pro-
posal. The remaining paragraphs summarize the adopted rules.

The amendments adopted in §§3.1, 3.5, 3.7, 3.12, 3.13, 3.16,
3.17, 3.32, 3.36, and 3.73 add references to brine resources
and spent brine return injection wells as applicable or otherwise
clarify requirements of those sections related to brine produc-
tion and injection. The amendments in §§3.1 and 3.36 also add
references to geothermal resources. The amendments in §3.78
add references to encompass brine resources and revise out-
dated language related to National Pollutant Elimination System
(NPDES) permits and processing of checks.

The Commission adopts amendments to §3.81 to revise the ti-
tle to Class Ill Brine Mining Injection Wells. The amendments
also clarify the definition of brine mining injection well for pur-
poses of §3.81. That section addresses requirements for Class
Il injection wells used to inject fluid to dissolve subsurface salt
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formations and then extract the salts from the resulting artificial
brines. SB 1186 did not impact the Commission's existing au-
thority over Class Il brine mining injection wells or any existing
permits for such operations. The amendments to the title will
clarify that the requirements of §3.81 do not apply to brine pro-
duction projects and associated injection wells, which are ad-
dressed in new §3.82. As mentioned above, several provisions
in §3.82 are adopted with changes to further clarify the scope
and operation of §3.81 and §3.82.

Adopted §3.82(a) describes the scope and purpose of the new
rule. The new rule contains regulations for brine production
projects and the associated brine production wells for the extrac-
tion of elements, minerals, mineral ions, salts, or other useful
substances, including, but not limited to, lithium, lithium ions,
lithium chloride, halogens or halogen salts, from a subsurface
formation but not including oil, gas, or any product of oil or gas,
or fluid oil and gas waste. "Product of oil and gas" is defined by
Natural Resources Code §85.001 and "fluid oil and gas waste"
is defined by Natural Resources Code §122.001. Subsection
(a) also states that the section governs Class V spent brine
return injection wells used in association with brine production
projects for the reinjection of the spent brine. Subsection (a)(2)
- (5) contains other clarifications related to the scope of §3.82.
As described above, the Commission added subsection (a)(6)
in response to comments to clarify that §3.82 does not apply
to the creation, operation, or maintenance of an underground
hydrocarbon storage cavern in a salt formation regulated under
§3.95 of this title (relating to Underground Storage of Liquid or
Liquefied Hydrocarbons in Salt Formations) and §3.97 of this ti-
tle (relating to Underground Storage of Gas in Salt Formations).
The Commission also adopts the section with a change to add
subsection (a)(10), which addresses any conflict between §3.82
and requirements of other Commission rules referenced within
§3.82.

Section 3.82(b) contains the definitions for terms used within
§3.82. As noted above, the following definitions are changed
in the adopted version of subsection (b): area of review, brine,
brine resource, and Commission. The Commission also did not
adopt proposed definitions of casing and owner.

The Commission adopts general requirements for brine produc-
tion projects in §3.82(c). Brine production projects are required
to be permitted in accordance with §3.82 before a person may
construct or operate brine production wells or Class V spent
brine return injection wells. Subsection (c)(2) specifies the per-
sons authorized to sign applications and reports related to the
brine production project. Subsection (c)(2)(A) - (C) contains re-
quirements identical to those in §3.81 for Class Ill brine mining
injection wells.

Subsection (c)(3) requires operators of all Class V spent brine re-
turn injection wells to re-inject spent brine into the brine field from
which the brine was produced. In subsection (c)(4), the Commis-
sion requires all brine production wells and Class V spent brine
return injection wells be drilled and completed or recompleted,
operated, maintained, and plugged in accordance with the re-
quirements of §3.82 and the brine production project permit.

Subsection (c)(5) instructs the Commission to assign a lease
number to the brine production project and requires that lease
number to be used by the project operator on required forms
and reports.

In §3.82(c)(6) - (9), the Commission lists the other rules with
which a brine production project shall comply. Subsection (c)(7)

- (9) states that an applicant for a brine production project shall
comply with §8§3.13, 3.14, 3.15, 3.35, and 3.78, but the applicant
shall also comply with additional requirements specifically appli-
cable to brine production projects.

Subsection (d) contains statewide field rules for spacing,
acreage, and density of brine production projects. The subsec-
tion also addresses the process for requesting an exception to
the statewide rules or adopting field rules for a particular brine
field. As discussed above, the Commission adopts subsection
(d) with several changes based on the comments.

Subsection (e) contains the application requirements for a brine
production project permit. Applications for a brine production
project permit shall be submitted to the Director in compliance
with subsection (e). A brine production project permit application
is similar to an application for an area permit, which is addressed
in §3.46(k) of this title, relating to Fluid Injection into Productive
Reservoirs. The applicant for a brine production project permit
is not required to submit applications for individual production
and injection well permits at the same time the applicant files the
brine production project permit application. Rather, the appli-
cant is required to submit the information required by subsection
(e)(3) and shall also submit an application for at least one injec-
tion well. The requirements for obtaining a Class V spent brine
return injection well permit are adopted in §3.82(e)(4).

Subsection (€)(3) specifies the required contents of a brine pro-
duction project permit application. Subsection (e)(3) also con-
tains requirements for the permit application to include the pro-
posed operating data; a letter from the Geologic Advisory Unit
of the Oil and Gas Division of the Railroad Commission of Texas
stating that the use of the brine field for the injection of spent
brine will not endanger usable quality water or USDWSs; and an
accurate plat showing the entire extent of the area of review.
Subsection (e)(3)(M) contains the elements required to be in-
cluded on the plat.

In §3.82(e)(3)(N), the Commission requires the applicant for a
brine production project to provide an additional plat showing the
outline of the brine production project area and other specified
elements. As noted above, the Commission adopts changes to
subsection (e)(3)(N) based on the comments.

Additional contents required to be included in the permit are
adopted in §3.82(e)(3)(O) through (e)(3)(T). Several of the pro-
visions are modeled after existing Commission requirements for
injection well permit applications.

In §3.82(e)(4), the Commission adopts requirements for Class V
spent brine return injection well permits. An operator of a Class
V spent brine return injection well shall file an application for an
individual well permit prior to commencement of injection oper-
ations into any Class V spent brine return injection well within
the brine production project area. The required contents of the
application are in §3.82(e)(4)(A) through (e)(4)(F).

In §3.82(e)(5), the Commission includes criteria for exempted
aquifers, and in subsection (e)(6), the Commission requires all
Class V spent brine return injection wells covered by a brine pro-
duction project permit to be completed, operated, maintained,
and plugged in accordance with the requirements of subsection
(j) and the brine production project permit. Regarding exempted
aquifers, the Commission adopts 40 CFR §144.7 and §146.4 by
reference effective February 18, 2025, which is the effective date
for the new rule and amendments.
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Subsection (f) contains the notice requirements for a brine pro-
duction project, including the requirement to identify whether
any portion of the area of review (AOR) encompasses an Envi-
ronmental Justice (EJ) or Limited English-Speaking Household
community using the most recent U.S. Census Bureau Ameri-
can Community Survey data. If the AOR includes an EJ or Lim-
ited English-Speaking Household community, the applicant shall
conduct enhanced public outreach activities to these communi-
ties, including a public meeting. Other efforts to include EJ and
Limited English-Speaking Household communities are required
in subsection (f)(1)(A) - (E).

An applicant for a brine production project permit is required to
provide notice of its application to the persons identified in sub-
section (f)(2). As noted above, the Commission adopts subsec-
tion (f) with changes due to comments.

Subsection (f)(2)(B) requires the applicant to mail or deliver no-
tice in a form approved by the Commission. Notice shall be pro-
vided after Commission staff determines the application is com-
plete. In addition, the applicant is required to publish notice of the
brine production project permit application in a form approved by
the Commission in a newspaper of general circulation.

Subsection (f)(2)(C) specifies the information that the applicant
must include in the notice.

Subsection (f)(2)(D) and (E) clarify the notice requirements for
individual Class V spent brine return injection wells and brine
production wells. Once an applicant complies with the notice re-
quired to obtain a brine production project permit and the permit
has been issued, no notice shall be required when filing an ap-
plication for an individual injection well permit for any Class V
spent brine return injection well or brine production well covered
by the brine production permit unless otherwise provided in the
permit or unless the applicant requests an exception.

Subsection (f)(3) specifies that an affected person has 30 days
to file a protest and an interested person has 30 days to submit
written comments on the brine production project permit applica-
tion. Subsection (f)(4) outlines when the Commission will hold a
hearing on the brine production project permit application.

In §3.82(g), the Commission outlines the process for review of
brine production project permit applications, including proce-
dures for determining whether the application is complete and
notifying the applicant of any deficiencies in the application.

Subsection (g)(2) addresses amendments to a permit. If a
permittee seeks to make changes to brine production project
and the changes are substantial, such as changing the exterior
boundaries of, or maximum number of wells authorized in, the
brine production project area, then the changes cannot be made
unless the permittee files an application to amend the permit.
An application to amend is also required if the permittee seeks
to alter permit conditions.

Subsection (h) addresses procedures for Commission action on
a permit including modification, revocation and reissuance, and
termination.

Subsection (i) contains the standard permit conditions that will
be included in a brine production project permit. In §3.82(i)(1),
the Commission requires a brine production project permittee to
provide access to the project facilities and records to Commis-
sion staff members. Similarly, §3.82(i)(2) states the Commission
may make any tests on any well at any time necessary for regu-
lation of wells under this section, and the operator of such wells

shall comply with any directives of the Commission to make such
tests in a proper manner.

Subsections (i)(3) - (19) contain additional permit conditions on
topics including maintenance of financial assurance; the permit
term and requirement for the permit to be reviewed once every
five years; permit transfers, renewals, and other actions; moni-
toring, records, and reporting; plugging; identification; and dikes
and berms. Subsections (i)(8), (i)(15), and (i)(18) are revised
upon adoption in response to comments.

Subsection (j) contains additional standard permit conditions for
Class V spent brine return injection wells. The permit conditions
in subsection (j) apply in addition to the conditions imposed in
subsection (i).

Subsection (j)(4) specifies drilling and construction require-
ments for Class V spent brine return injection wells. Section
3.82(j)(4)(C) and (j)(4)(G) are adopted with changes based on
the comments.

Subsection (j)(5) contains the minimum permit conditions relat-
ing to how the Class V spent brine return injection well must
be operated. Importantly, all Class V spent brine return injec-
tion shall be into the same brine field from which the brine was
extracted by the brine production wells. Subsection (j)(5)(D) is
adopted with changes due to comments.

The permit condition in subsection (j)(6) specifies that, if neces-
sary to prevent movement of fluid into USDWs, corrective ac-
tion will be required for all known wells in the area of review that
penetrate the top of the brine field for which the operator cannot
demonstrate proper completion, plugging, or abandonment.

Section 3.82(j)(7) addresses requirements for mechanical in-
tegrity. A Class V spent brine return injection well may not be
used if it lacks mechanical integrity. Subsection (j)(7) is adopted
with changes based on comments.

In §3.82(j)(8) the Commission adopts permit conditions for Class
V spent brine return injection wells relating to required monitor-
ing, record-keeping, and reporting. Subsection (j)(8) contains
requirements for how long monitoring information shall be re-
tained, the contents of the monitoring records, and reports that
shall be made to the Commission, including reports of noncom-
pliance that may endanger USDWs, human health, or the envi-
ronment. Subsection (j)(9) requires the permittee to provide the
Commission notice 48 hours before performing any workover or
corrective maintenance operations that involve the unseating of
the packer or well stimulation. Subsection (j)(10) specifies that
the Commission may establish additional permit conditions for
Class V spent brine return injection wells on a case-by-case ba-
sis.

Subsection (k) describes the consequences for violations of
§3.82. Any well drilled or operated in violation of §3.82 without
a permit shall be plugged. In addition, violations of the re-
quirements of §3.82 may subject the operator to penalties and
remedies specified in the Texas Water Code, Chapter 27, and
the Natural Resources Code, Title 3. A brine production well in
violation of §3.82 may have its certificate of compliance revoked
in the manner provided in §3.73(d) - (g), (i) - (k) of this title
(relating to Pipeline Connection; Cancellation of Certification of
Compliance; Severance).

Subsection (1) clarifies that administrative actions taken pursuant
to the provisions of §3.82 are subject to review by the commis-
sioners. Subsection (m) clarifies references to the Code of Fed-
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eral Regulations (CFR) within §3.82 and states where the federal
regulations are available for review.

Finally, in §3.82(n) the Commission clarifies the effective date for
the section. The Commission will seek primacy from the United
States Environmental Protection Agency so that the Commis-
sion may administer the Class V UIC program for spent brine re-
turn injection wells. The regulations in §3.82 pertaining to Class
V spent brine return injection wells become effective upon EPA
approval of the Commission's program. Until then, an operator
of a brine production project must obtain a permit from the EPA
to operate a Class V spent brine return injection well. All other
regulations proposed in §3.82 become effective as provided in
the Administrative Procedure Act (APA), in Section 2001.001 et
seq. of the Texas Government Code. The effective date based
on the APA is February 18, 2025.

The Commission adopts the new rule and amendments pursuant
to Senate Bill 1186 and Texas Water Code §27.036, which pro-
vide the Commission jurisdiction over brine mining and autho-
rize the Commission to issue permits for brine production wells
and injection wells used for brine mining, and also instruct the
Commission to adopt rules necessary to administer and regu-
late brine mining; Texas Natural Resources Code §§81.051 and
81.052, which provide the Commission with jurisdiction over all
persons owning or engaged in drilling or operating oil or gas wells
in Texas and the authority to adopt all necessary rules for gov-
erning and regulating persons and their operations under the ju-
risdiction of the Commission; Texas Natural Resources Code,
Chapter 102, which gives the Commission the authority to estab-
lish pooled units for the purpose of avoiding the drilling of unnec-
essary wells, protecting correlative rights, or preventing waste;
and Texas Natural Resources Code §§85.201 - 85.202, which
require the Commission to adopt and enforce rules and orders
for the conservation and prevention of waste of oil and gas, and
specifically for drilling of wells.

Statutory authority: Texas Natural Resources Code §§81.051,
81.052, 85.201, 85.202 and Chapter 102; Texas Water Code
§27.036.

Cross reference to statute: Texas Natural Resources Code
Chapters 81, 85, and 102; Water Code Chapter 27.

$§3.82.  Brine Production Projects and Associated Brine Production
Wells and Class V Spent Brine Return Injection Wells.
(a) Scope and purpose.

(1) This section contains the regulations for:

(A) brine production projects and the associated brine
production wells for the extraction of elements, minerals, mineral ions,
salts, or other useful substances, including, but not limited to, lithium,
lithium ions, lithium chloride, halogens or halogen salts, from a sub-
surface formation but not including oil, gas, or any product of oil or
gas, as defined by Section 85.001 of the Natural Resources Code, or
fluid oil and gas waste, as defined by Section 122.001 of the Natural
Resources Code; and

(B) ClassV spentbrine return injection wells used in as-
sociation with brine production projects for the reinjection of the spent
brine.

(2) This section applies regardless of whether the well was
initially completed for the purpose of brine production or Class V spent
brine return injection or was initially completed for another purpose
and is converted for brine production or Class V spent brine return
injection.

(3) The operator of a brine production project, including
associated brine production wells and Class V spent brine return injec-
tion wells, shall comply with the requirements of this section as well
as with all other applicable Commission rules and orders.

(4) Any pipelines, flowlines, storage, or any other brine
containers at the brine production project shall be constructed, oper-
ated, and maintained such that they will not leak or cause an unautho-
rized discharge to surface or subsurface waters.

(5) This section does not apply to Class III brine mining
injection wells regulated under §3.81 of this title (relating to Class III
Brine Mining Injection Wells).

(6) This section does not apply to the creation, operation,
or maintenance of an underground hydrocarbon storage cavern in a salt
formation regulated under §3.95 of this title (relating to Underground
Storage of Liquid or Liquefied Hydrocarbons in Salt Formations) and
§3.97 of this title (relating to Underground Storage of Gas in Salt For-
mations).

(7) This section does not apply to the injection of fluids that
meet the definition of a hazardous waste under 40 CFR Part 261.

(8) Subsection (d) of this section establishes statewide field
rules for brine production fields including assignment of acreage, well
spacing, and density provisions to promote the regular development of
brine resources in a manner that does not damage the reservoir.

(9) If a provision of this section conflicts with any provi-
sion or term of a Commission order or permit, the provision of such
order or permit controls, provided that the provision satisfies the min-
imum requirements for EPA's Class V Underground Injection Control
(UIC) program.

(10) Ifaprovision of this section conflicts with a provision
of another Commission rule referenced in this section, the provision of
this section controls.

(b) Definitions. The following words and terms when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Affected person--A person who, as a result of activity
sought to be permitted, has suffered, or faces a substantial risk of suf-
fering, concrete or actual injury or economic damage other than as a
member of the general public. A competitor is not an affected person
unless it has suffered, or faces a substantial risk of suffering, actual
harm to its interest in real property or waste of substantial recoverable
substances.

(2) Application--The Commission form for applying for a
permit, including any additions, revisions or modifications to the forms,
and any required attachments.

(3) Agquifer--A geological formation, group of formations,
or part of a formation that is capable of yielding a significant amount
of water to a well or spring.

(4) Area of review (AOR)--The brine production project
area unless an exception obtained pursuant to this section results in an
injection well location closer than one-half mile to the boundary of the
brine production project area, in which case the area of review is a
one-half mile radius around the injection well location.

(5) Brine--Saline water, whether contained in or removed
from an aquifer, which may contain brine resources or other naturally-
occurring substances such as entrained oil or gas, including hydrogen
sulfide gas. The term does not include brine produced as an incident to
the production of oil and gas.
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(6) Brine field--A formation or the correlative depth inter-
val designated in the field designation or rules that contains brine re-
sources.

(7) Brine production project--A project the purpose of
which is the extraction of brine resources from a brine field. The term
includes brine production wells, Class V spent brine return injection
wells, monitoring wells, brine flowlines, and any equipment associated
with the project.

(8) Brine production project area--The surface extent of the
land assigned to a brine production project, as indicated on the plat
required by subsection (¢)(3)(N) of this section.

(9) Brine production project permit--A permit authorizing
a brine production project issued by the Commission pursuant to this
section.

(10) Brine production well--A well drilled or recompleted
for the exploration or production of brine resources that is part of a
brine production project.

(11) Brine resource--Elements, minerals, salts, or other
useful substances dissolved or entrained in brine, including, but not
limited to, lithium, lithium ions, lithium chloride, halogens, or other
halogen salts, but not including oil, gas, or any product of oil or gas.
The term does not include brine extracted pursuant to §3.81 of this
title (relating to Class III Brine Mining Injection Wells).

(12) Cementing--The operation whereby a cement slurry is
pumped into a drilled hole and/or forced behind casing.

(13) Class V spent brine return injection well--A well into
which brine produced by a brine production project is re-injected into
the same brine field from which it was withdrawn after the brine re-
sources have been extracted. The term does not include a Class I, II,
I, IV, or VI UIC well.

(14) Code of Federal Regulations (CFR)--The codification
of the general and permanent rules published in the Federal Register
by the executive departments and agencies of the federal government.

(15) Commission--The Railroad Commission of Texas.

(16) Confining zone--A geological formation, group of for-
mations, or part of a formation that is capable of limiting fluid move-
ment above or below the brine field.

(17) Contaminant--Any physical, chemical, biological, or
radiological substance or matter in water.

(18) Corrective action--Methods to assure that wells within
the area of review do not serve as conduits for the movement of fluids
from the brine field and into or between USDWs, including the use of
corrosion resistant materials where appropriate.

(19) Director--The Director of the Oil and Gas Division of
the Railroad Commission of Texas or the Director's delegate.

(20) Electric log--A density, sonic, or resistivity (except
dip meter) log run over the entire wellbore.

(21) EPA--The United States Environmental Protection
Agency.

(22) Exempted aquifer--An aquifer or its portion that meets
the criteria in the definition of USDW but which has been exempted
according to the procedures in 40 CFR §144.7.

(23) Fault--A surface or zone of rock fracture along which
there has been displacement.

(24) Flow rate--The volume per time unit given to the flow
of gases or other fluid substance which emerges from an orifice, pump,
turbine or passes along a conduit or channel.

(25) Fluid--Any material or substance which flows or
moves whether in a semisolid, liquid, sludge, gas, or any other form
or state.

(26) Formation--A body of consolidated or unconsolidated
rock characterized by a degree of lithologic homogeneity which is pre-
vailingly, but not necessarily, tabular and is mappable on the earth's
surface or traceable in the subsurface.

(27) Formation fluid--Fluid present in a formation under
natural conditions as opposed to introduced fluids such as drilling mud.

(28) Fracture pressure--The pressure that, if applied to a
subsurface formation, would cause that formation to physically fracture
or result in initiation or propagation of fractures.

(29) Good faith claim--A factually supported claim based
on a recognized legal theory to a continuing possessory right in an es-
tate that includes the brine resources sought to be extracted through a
brine production well.

(30) Injection well--A well into which fluids are being in-
jected.

(31) Interested person--Any person who expresses an in-
terest in an application, permit, or Class V spent brine return injection
well.

(32) Limited English-speaking household--A household in
which all members 14 years and older have at least some difficulty with
English.

(33) Lithology--The description of rocks on the basis of
their physical and chemical characteristics.

(34) Mechanical integrity--A Class V spent brine return in-
jection well has mechanical integrity if:

(A) there is no significant leak in the casing, tubing, or
packer (internal mechanical integrity); and

(B) there is no significant fluid movement into a USDW
through channels adjacent to the injection well bore as a result of op-
eration of the injection well (external mechanical integrity).

(35) Operator--A person, acting for itself or as an agent for
others and designated to the Commission as the one who has the pri-
mary responsibility for complying with its rules and regulations in any
and all acts subject to the jurisdiction of the Commission.

(36) Packer--A device lowered into a well to produce a
fluid-tight seal.

(37) Person--A natural person, corporation, organization,
government or governmental subdivision or agency, business trust, es-
tate, trust, partnership, association, or any other legal entity.

(38) Plugging--The act or process of stopping the flow of
water, oil, or gas into or out of a formation through a borehole or well
penetrating that formation.

(39) Plugging record--A systematic listing of permanent or
temporary abandonment of water, oil, gas, test, exploration and waste
injection wells. The listing may contain a well log, description of
amounts and types of plugging material used, the method employed for
plugging, a description of formations which are sealed and a graphic
log of the well showing formation location, formation thickness, and
location of plugging structures.
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(40) Pollution--The alteration of the physical, chemical, or
biological quality of, or the contamination of, water that makes it harm-
ful, detrimental, or injurious to humans, animal life, vegetation or prop-
erty or to public health, safety, or welfare, or impairs the usefulness or
the public enjoyment of the water for any lawful or reasonable purpose.

(41) Pressure--The total load or force per unit area acting
on a surface.

(42) Schedule of compliance--A schedule of remedial
measures included in a permit, including an enforceable sequence of
interim requirements (for example, actions, operations, or milestone
events) leading to compliance with the applicable statutes and regula-
tions.

(43) Spent brine--Brine produced from a brine production
well from which brine resources have been extracted. Spent brine may
include non-hazardous process water and other additives used to facil-
itate brine resource extraction or reinjection.

(44) Surface casing--The first string of well casing to be
installed in the well.

(45) Total dissolved solids--The total dissolved (filterable)
solids as determined by use of the method specified in 40 CFR part 136.

(46) Transmissive fault or fracture--A fault or fracture that
has sufficient permeability and vertical extent to allow fluids to move
beyond the confining zone.

(47) Underground injection--Well injection.
(48) UIC--Underground injection control.

(49) UIC Program--The Underground Injection Control
program under Part C of the Safe Drinking Water Act, including an
"approved State program" as defined in 40 CFR §144.3.

(50) Underground source of drinking water (USDW)--An
aquifer or its portion which is not an exempted aquifer and which:

(A) supplies any public water system; or

(B) contains a sufficient quantity of ground water to
supply a public water system and either:

(i) currently supplies drinking water for human con-
sumption; or

(ii) contains fewer than 10,000 milligrams per liter
total dissolved solids.

(51) Well--A bored, drilled, or driven shaft whose depth is
greater than the largest surface dimension, or a dug hole whose depth
is greater than the largest surface dimension.

(52) Well injection--The subsurface emplacement of fluids
through a well.

(53) Well plug--A watertight and gastight seal installed in
a borehole or well to prevent movement of fluids.

(54) Workover--An operation in which a down-hole com-
ponent of a well is repaired or the engineering design of the well is
changed. Workovers include operations such as sidetracking, the addi-
tion of perforations within the permitted injection interval, and the ad-
dition of liners or patches. For the purposes of this section, workovers
do not include well stimulation operations.

(c) General requirements.

(1) A brine production project and all associated brine pro-
duction wells and Class V spent brine return injection wells shall be
permitted in accordance with the requirements of this section. No per-

son may construct or operate such wells without a permit under this
section.

(2) Applications and reports shall be signed in accordance
with this paragraph.

(A) Applications. All applications shall be signed as
follows:

(i) for a corporation, by a responsible corporate offi-
cer. A responsible corporate officer means a president, secretary, trea-
surer, or vice-president of the corporation in charge of a principal busi-
ness function, or any other person who performs similar policy-making
or decision-making functions for the corporation; or

(ii)  for a partnership or sole proprietorship, by a gen-
eral partner or the proprietor, respectively.

(B) Reports. All reports required by permits and other
information requested by the Commission shall be signed by a person
described in subparagraph (A) of this paragraph or by a duly authorized
representative of that person. A person is a duly authorized represen-
tative only if:

(i) the authorization is made in writing by a person
described in subparagraph (A) of this paragraph;

(ii) the authorization specifies an individual or po-
sition having responsibility for the overall operation of the regulated
brine production project; and

(iii)  the authorization is submitted to the Commis-
sion before or together with any report of information signed by the
authorized representative.

(C) Certification. Any person signing a document un-
der subparagraph (A) or (B) of this paragraph shall make the following
certification: "I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in accor-
dance with a system designed to assure that qualified personnel prop-
erly gathered and evaluated the information submitted. Based on my
inquiry of the person or persons who manage the system, or who are
directly responsible for gathering the information, the information sub-
mitted is, to the best of my knowledge and belief, true, accurate, and
complete. I am aware that there are significant penalties for submitting
false information."

(3) Operators of all Class V spent brine return injection
wells shall re-inject spent brine into the brine field from which the brine
was produced.

(4) All brine production wells and Class V spent brine re-
turn injection wells shall be drilled and completed or recompleted, op-
erated, maintained, and plugged in accordance with the requirements
of this section and the brine production project permit.

(5) The Commission shall assign each brine production
project a Commission lease number. All brine project operators shall
ascertain from the appropriate schedule the lease number assigned
to each separate brine production project, and thereafter include on
each Commission-required form or report the exact brine production
project name and its assigned number as they appear on the current
schedule for all leases.

(6) An applicant for or permittee of a brine production
project and associated wells shall comply with the requirements of
this chapter, including but not limited to:

(A) §3.1 of this title (relating to Organization Report;
Retention of Records; Notice Requirements);
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(B) §3.5 of this title (relating to Application To Drill,
Deepen, Reenter, or Plug Back);

(C) §3.11 of this title (relating to Inclination and Direc-
tional Surveys Required);

(D) §3.12 of this title (relating to Directional Survey
Company Report);

(E) §3.16 of this title (relating to Log and Completion
or Plugging Reports)

(F) §3.17 of this title (relating to Pressure on Braden-

head)

(G) §3.18 of this title (relating to Mud Circulation Re-
quired);

(H) §3.19 of this title (relating to Density of
Mud-Fluid);

(I §3.36 of this title (relating to Oil, Gas, Brine, or
Geothermal Resource Operation in Hydrogen Sulfide Areas);

(J) §3.80 of this title (relating to Commission Oil and
Gas Forms, Applications, and Filing Requirements); and

(K) Chapter 4 of this title (relating to Environmental
Protection).

(7) In addition to the requirements of §3.13 of this title
(relating to Casing, Cementing, Drilling, Well Control, and Comple-
tion Requirements), all wells associated with a brine production project
shall use casing and cement designed to withstand the anticipated pres-
surization and formation fluids that are capable of negatively impact-
ing the integrity of casing and/or cement such that it presents a threat
to USDWs or oil, gas, or geothermal resources.

(8) All operators of wells drilled and operated in associ-
ation with a brine production project shall comply with the require-
ments of §3.14 of this title (relating to Plugging), §3.15 (relating to
Surface Equipment Removal Requirements and Inactive Wells), and
§3.35 (relating to Procedures for Identification and Control of Well-
bores in Which Certain Logging Tools Have Been Abandoned), except
that the operator shall plug all wells associated with a brine production
project and remove all wastes, storage vessels, and equipment from the
site within one year of cessation of brine production project operations.

(9) All operators of wells drilled and operated in associa-
tion with a brine production project shall comply with the requirements
of §3.78 of this title (relating to Fees and Financial Security Require-
ments), as the requirements are applicable to brine production projects,
except that, prior to spudding, the operator shall provide financial se-
curity in an amount estimated to plug each well in the brine production
project after cessation of brine production project operations. Notwith-
standing the provisions of §3.78(i) of this title, for an operator of a brine
production project who has satisfied its financial security requirements
by filing a cash deposit, the Commission shall refund to the operator
the amount estimated to plug each well following its plugging if the
amount of the deposit remaining after the refund would be sufficient to
plug all remaining wells in the brine production project.

(10) No person may knowingly make any false statement,
representation, or certification in any application, report, record, or
other document submitted or required to be maintained under this sec-
tion or under any permit issued pursuant to this section, or falsify,
tamper with, or knowingly render inaccurate any monitoring device
or method required to be maintained under this section or under any
permit issued pursuant to this section.

(d) Spacing, acreage, density and field rules; exceptions.

(1) Spacing. All brine production wells and Class V spent
brine return injection wells shall be completed within the brine produc-
tion project area and no less than one-half mile from the boundary of the
brine production project area and no less than one-half mile from any
interest within the brine production project area that is not participat-
ing in the project, unless special field rules provide different spacing
requirements or the applicant obtains an exception to this paragraph
pursuant to paragraph (4) of this subsection.

(2) Acreage and density.

(A) An applicant for a brine production project permit
shall designate and assign to the project acreage within the applica-
ble brine field and indicate the total number of acres in the permit ap-
plication required by subsection (e)(3) of this section. The minimum
acreage is 1,280 acres per brine production well included in the brine
production project unless special field rules provide different well den-
sity requirements or the applicant obtains an exception to this paragraph
pursuant to paragraph (4) of this subsection.

(B) Upon completion of a brine production well in a
brine production project area and filing the completion report with the
Commission, the applicant shall file a plat assigning acreage in the
brine production project area to each brine production well. The total
number of acres assigned to the brine production project area divided
by the total number of brine production wells shall equal or exceed
1,280 acres unless special field rules provide different well density re-
quirements or the applicant obtains an exception to the density require-
ments pursuant to paragraph (4) of this subsection.

(C) An applicant shall not assign more than 5,120 acres
in a brine field to a brine production well unless special field rules pro-
vide for different limits.

(D) The two farthermost points of acreage assigned to a
well shall not exceed 23,760 feet unless special field rules provide for
a different limit, and the acreage assigned shall include all productive
portions of the wellbore.

(E) Multiple assignment of the same acreage in a brine
field to more than one brine production well is not permitted. However,
this limitation shall not prevent the reformation of brine production
projects so long as:

(i) no multiple assignment of acreage occurs; and

(ii) such reformation does not violate other regula-
tions.

(F) The acreage included in a brine production project
area shall consist of acreage for which the operator has a good faith
claim to produce brine resources.

(i) Non-contiguous acreage included in the same
brine production project area may not be separated by greater than the
minimum spacing distance for wells provided by paragraph (1) of this
subsection, as altered by any applicable special field rules.

(i)  An operator may obtain an exception to the con-
tiguity requirements of clause (i) of this subparagraph pursuant to para-
graph (4)(C) of this subsection.

(G) The acreage limits provided by this paragraph are
the minimum and maximum amounts of acreage in a brine field that
may be assigned to an individual well at the operator's election and
shall not be construed as a limit on the sizes of either a brine production
project area or a pooled unit for production of brine resources.

(3) Brine field designation and field rules.
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(A) Application for new brine field designation. A new
brine field designation may be made by the Commission after a hearing
after notice to all operators of brine production wells within a two-and
one-half-mile radius of the brine discovery well. The applicant shall
provide proper evidence proving that a well is completed in a new field.

(i) The applicant shall submit a legible area map,
drawn to scale, which shows the following:

(1) all oil, gas, brine production, and abandoned
wells within at least a two-and one-half-mile radius of the brine well
claimed to be a discovery well;

(II) the producing intervals of all wells identified
in subclause (I) of this clause;

(I1I) all Commission-recognized fields within a
two and one-half mile radius of the brine well claimed to be a discov-
ery well identified by Commission-assigned field names, names of the
producing formations, and approximate average depth of the produc-
ing interval;

(IV) the total depth of all wells identified in sub-
clause (I) of this clause that penetrated the top of the proposed new
field; and

(V) scale, legend, and name of person who pre-
pared the map.

(i) The applicant shall submit a list of the names
and addresses of all operators of wells within a two-and one-half-mile
radius of the brine discovery well.

(iii) The applicant shall submit a complete electric
log of the brine well. If the applicant contends the electric log is con-
fidential by law, the applicant shall mark the log confidential. If the
Commission receives a request under the Texas Public Information Act
(PIA), Texas Government Code, Chapter 552, for logs that have been
designated confidential, the Commission will notify the filer of the re-
quest in accordance with the provisions of the PIA so that the filer can
take action with the Office of the Attorney General to oppose release
of the log.

(iv) The applicant shall submit a bottom-hole pres-
sure for brine production wells submitted on the appropriate form. This
bottom-hole pressure may be determined by a pressure build-up test,
drill stem test, or wire-line formation tester. Calculations based on fluid
level surveys or calculations made on flowing wells using shut-in well-
head pressures may be used if no test data is available.

(v) The applicant shall submit a subsurface structure
map and/or cross sections, if separation is based on structural differ-
ences, including faulting and pinch-outs. The structure map shall show
the contour of the top of the brine field and the lines of cross section.
The cross sections shall be prepared from comparable electric logs (not
tracings) with the wells, producing formation, and brine field identified.
The engineer or geologist who prepared the map and cross section shall
sign and seal them.

(vi) The applicant shall submit reservoir pressure
measurements or calculations, if separation is based on pressure
differentials.

(vii) The applicant shall submit core data, drillstem
test data, cross sections of nearby wells, and/or production data estimat-
ing the fluid level, if separation is based on differences in fluid levels.
The applicant shall obtain the fluid level data within 10 days of the po-
tential test date.

(viii) The applicant shall submit evidence that
demonstrates that the new brine field is effectively separated from any

other brine field or oil or gas field previously shown to be commer-
cially productive.

(B) Temporary brine field rules.

(i) The Commission will accept applications for
temporary brine field rule hearings for brine fields after the first well
has been completed in a brine field.

(it) When requesting such hearings, the applicant
shall furnish the Commission with a list of the names and addresses
of all operators of wells within a two-and one-half-mile radius of the
brine discovery well.

(iii) At the hearing on the adoption of temporary
brine field rules, the applicant bears the burden of establishing that
each of the proposed temporary brine field rules is reasonably expected
to protect freshwater resources, protect correlative rights, prevent
waste of recoverable brine resources, and promote the production of
additional brine resources in an orderly and efficient manner.

(iv) Temporary brine field rules shall remain effec-
tive until:

(1) 18 months after adoption; or
(II) permanent brine field rules are adopted.
(C) Permanent brine field rules.

(i) After temporary brine field rules have been effec-
tive in a brine field for at least 12 months, the operator of a brine pro-
duction well in the brine field subject to temporary brine field rules or
the Commission may request a hearing to adopt permanent brine field
rules for the brine field in which the operator's well is located.

(i)  An operator requesting a hearing to adopt per-
manent brine field rules shall furnish the Commission a list of all oper-
ators within a two-and one-half-mile radius of the brine discovery well.

(iii)  If permanent field rules are not adopted, tempo-
rary field rules adopted under subparagraph (B) of this paragraph expire
after 18 months and the statewide field requirements of this section ap-
ply to operations within the applicable brine field.

(4) Exceptions to spacing, density, and contiguity require-
ments.

(A) An exception to paragraph (1) of this subsection or
paragraph (2)(A) - (C) of this subsection may be granted after at least
21 days' notice to all persons described in subparagraph (B) of this
paragraph. An exception to paragraph (2)(F) of this subsection may
be granted after at least 21 days' notice to all persons described in sub-
paragraph (C) of this paragraph. If no person entitled to notice protests
the request for an exception, the Commission may grant the excep-
tion administratively. If the Commission receives a timely protest, the
Director shall forward the request for an exception to the Hearings Di-
vision to conduct a hearing. At a hearing on an exception, the burden
shall be on the applicant to establish that an exception to this section is
necessary either to prevent waste or to protect correlative rights.

(B) In addition to the notice required under subsection
(f) of this section, an applicant seeking an exception to the spacing or
density requirements shall file with its application the names and mail-
ing addresses of the following persons for tracts within the minimum
spacing distance for the proposed well and the brine field:

(i) the designated operator;

(ii)  all lessees of record for tracts with no designated
operator; and
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(iii)  all owners of record of unleased mineral inter-
ests.

(C) In addition to the notice required under subsection
(f) of this section, an applicant seeking an exception to the contiguity
requirements of paragraph (2)(F) of this subsection shall file with its
application the names and mailing addresses of the following persons
for tracts located between the non-contiguous portions of its proposed
project area that are farther apart than the minimum spacing distance
for wells in the brine field:

(i) the designated operator;

(ii) all lessees of record for tracts with no designated
operator; and

(iii)  all owners of record of unleased mineral inter-
ests.

(D) If, after diligent efforts, the applicant is unable to
ascertain the name and address of one or more persons required by
this paragraph to be notified, then the applicant shall notify such per-
sons by publishing notice of the application in a form approved by the
Commission. The applicant shall publish the notice once each week
for two consecutive weeks in a newspaper of general circulation in the
county or counties in which the brine production project well will be
located. The first publication shall be published at least 14 days before
the protest deadline in the notice of application.

(e) Brine production project permit application.

(1) Any person who proposes to operate a brine production
project shall submit to the Director an application for a brine production
project permit. The application shall be made under this section or
under special field rules governing the particular brine field, or as an
exception thereto, and filed with the Commission on a form approved
by the Commission.

(2) An application for a brine production project permit
shall be accompanied by an application for at least one injection well
and shall include the information required by paragraph (3) of this sub-
section, as applicable. The applicant is not required to submit permit
applications for the other individual brine production and Class V spent
brine return injection wells at the time the applicant submits its applica-
tion for a brine production project permit. Unless otherwise specified in
the brine production project permit, once the brine production project
permit has been issued, the operator may operate additional brine pro-
duction wells and Class V spent brine return injection wells as part
of the brine production project. The operator shall obtain permits for
those wells prior to commencing operations. Requirements for obtain-
ing a Class V spent brine return injection well permit are specified in
paragraph (4) of this subsection. Notice in addition to the notice re-
quired for the brine production project by subsection (f) of this section
is not required for the individual wells unless the operator requests an
exception to the spacing, density, or acreage requirements or additional
notice is required by the permit.

(3) An application for a brine production project permit
shall comply with the requirements of this paragraph.

(A) The application shall include the name, mailing ad-
dress, and physical location of the brine production project for which
the application is submitted.

(B) The application shall include the applicant's name,
mailing address, telephone number, P-5 Organization Report number,
and a statement indicating whether the applicant operator is the owner
of the brine production project.

(C) The application shall specify the proposed use or
uses for the brine produced by the project.

(D) The application shall specify the estimated maxi-
mum number of brine production wells and Class V spent brine return
injection wells that will be operated within the brine production project.

(E) The application shall designate the total number of
acres included in the proposed brine production project area, which
shall equal not less than 1,280 acres per brine production well unless
special field rules provide otherwise.

(F) The application shall specify the brine field from
which the brine will be produced and spent brine reinjected, including
the top and bottom depths of the field throughout the area of review.

(G) The application shall include complete electric logs
of representative brine production wells and Class V spent brine return
injection wells or complete electric logs of representative nearby wells.
On the logs, the applicant shall identify and indicate the depths of the
geologic formations between the land surface and the top of the brine
field.

(H) The application shall include wellbore diagrams
showing the completions that will be used for brine production wells
and Class V spent brine return injection wells, including casing and
liner sizes and depths and a statement indicating that such wells
will be drilled, cased, cemented, and completed in accordance with
the requirements of §3.13 of this title as those requirements may be
revised by this section. The statement shall also include information
to demonstrate that the casing and cement used in the completion
of each brine production well and each Class V spent brine return
injection well is designed to withstand the anticipated pressurization
and formation fluids that are capable of negatively impacting the
integrity of casing and/or cement such that it presents a threat to
USDWs or oil, gas, or geothermal resources. The wellbore diagrams
shall show the proposed arrangement of the downhole well equipment
and specifications of the downhole well equipment. A single wellbore
diagram may be submitted for multiple wells that have the same
configuration, provided that each well with that type of configuration
is identified on the wellbore diagram and the diagram identifies the
deepest cement top for each string of casing among all the wells
covered by that diagram.

(I) The application shall include information to charac-
terize the brine field from which the brine will be produced and into
which the spent brine will be reinjected, including the following:

(i) an isopach map showing thickness and areal ex-
tent of the brine field;

(ii) lithology, grain mineralogy, and matrix cement-
ing of the brine field;

(iii)  effective porosity of the brine field and the
method used to determine effective porosity;

(iv)  vertical and horizontal permeability of the brine
field and the method used to determine permeability;

(v) the occurrence and extent of natural fractures and
solution features within the brine production project;

(vi) chemical and physical characteristics of the flu-
ids contained in the brine field that may potentially impact casing or
cement;

(vii) the bottom hole temperature and pressure of the
brine field;
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(viii) formation fracture pressure of the brine field,
the method used to determine fracture pressure and the expected direc-
tion of fracture propagation. Calculations demonstrating injection of
spent brine into the proposed brine field shall not exceed the fracture
pressure gradient and information showing injection into the brine field
will not initiate fractures through the confining zone;

(ix) a description of the proposed well stimulation
program, if applicable, including a description of the stimulation flu-
ids, and a determination that the well stimulation will not compromise
containment of the brine field;

(x) the vertical distance separating the top of the
brine field from the base of the lowest USDW;

(xi) a demonstration, such as geologic maps and
cross-sections, that the brine field into which the spent brine will be
injected is the same formation from which the brine will be produced,
and

(xii) any other information necessary to characterize
the brine field.

(J) The application shall include information to charac-
terize the proposed confining zone, including the following:

(i) the geological name and the top and bottom
depths of the formation making up the confining zone;

(i) anisopach map showing thickness and areal ex-
tent of the confining zone;

(iii) lithology, grain mineralogy, and matrix cement-
ing of the confining zone;

(iv) the vertical distance separating the top of the
confining zone from the base of the lowest USDW; and

(v) any other information necessary to characterize
the confining zone.

(K) The application shall include the proposed operat-
ing data, including the following:

(i) the maximum daily brine production rate;

(i) the maximum daily injection rate and maximum
injection pressure; and

(iii)  the proposed test procedure to be used to deter-
mine mechanical integrity of the Class V spent brine return injection
wells.

(L) The application shall include a letter from the Geo-
logic Advisory Unit of the Commission's Oil and Gas Division stating
that the use of the brine field for the injection of spent brine will not
endanger usable quality water or USDWs.

(M) The application shall include an accurate plat with
surveys of a scale sufficient to legibly show the entire extent of the area
of review. The plat shall include the following:

(i) the area of review outlined on the plat using either
a heavy line or crosshatching;

(ii)  the location, to the extent anticipated at the time
of'the application, of each well within the brine production project area
that the applicant intends to use for the brine production project in-
cluding each existing well that may be converted to brine production
or Class V spent brine return injection, each well the applicant intends
to drill for brine production, each well the applicant intends to drill for
project monitoring, and each Class V spent brine return injection well.
If the wells are horizontal or deviated wells, the plat shall include the

surface location of the proposed drilling site, penetration point, per-
forated casing or open hole through which brine will be produced or
reinjected, terminus location, and a line showing the distance in feet
from the perimeter of the area of review to the nearest point of extrac-
tion or injection on the lateral leg of the horizontal well;

(iii)  the type, location, and depth of all wells of pub-
lic record within the area of review that penetrate the top of the brine
field. The applicant shall include the following information with the
map:

(I) atabulation of the wells showing the dates the
wells were drilled and the current status of the wells;

(1) completion records for all wells and plug-
ging records for plugged and abandoned wells; and

(III)  acorrective action plan for any known wells
in the area of review that penetrate the brine field and that may al-
low fluid migration into USDWs from the brine field for which the
applicant cannot demonstrate proper completion, plugging, or aban-
donment. The Director may approve a phased corrective action plan;

(iv) the geographic location information of the
wells, including the Latitude/Longitude decimal degree coordinates in
the WGS 84 coordinate system, a labeled scale bar, and indication of
the northerly direction; and

(v) acertification by a person knowledgeable of the
facts pertinent to the application that the plat is accurately drawn to
scale and correctly reflects all pertinent and required data.

(N) The application shall include a plat showing:
(i) the outline of the brine production project area;

(ii) the operators of tracts in the brine production
project area and tracts adjacent to the brine production project area;

(iii) owners of all leases of record for tracts that have
no designated operator in the brine production project area and within
the brine field;

(iv) owners of record of unleased mineral interests
within the brine field for tracts in the brine production project area;

(v) surface owners of tracts in the brine production
project area; and

(vi) the names and addresses of all persons listed in
clause (ii) through (v) of this subparagraph. If the names and addresses
of the persons in clause (ii) through (v) of this subparagraph cannot
be included on the plat, the applicant shall include the names and ad-
dresses on a separate sheet attached to the plat. The applicant shall de-
termine the names and addresses of the surface owners from the current
county tax rolls or other reliable sources and shall identify the source
of the list. If the Director determines that, after diligent efforts, the
applicant has been unable to ascertain the name and address of one or
more surface owners, the Director may waive the requirements of this
subparagraph with respect to those surface owners.

(O) The application shall include a subsurface struc-
ture map and/or cross sections, including faulting and pinch-outs. The
structure map shall show the contour of the top of the brine field and the
lines of cross section. The cross sections shall be prepared from com-
parable electric logs (not tracings) and shall identify the wells, brine
field, and any hydrocarbon reservoir.

(P) The application shall include a printed copy or
screenshot showing the results of a survey of information from the
United States Geological Survey (USGS) regarding the locations of
any historical seismic events within a circular area of 100 square
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miles (a circle with a radius of 9.08 kilometers) centered around the
proposed injection well location.

(Q) The application shall include a certification that the
applicant has a good faith claim to produce the brine resources for the
tracts included in the brine production project area.

(R) The application shall include a proposed plugging
and abandonment plan.

(S) The applicant shall ensure that, if required under
Texas Occupations Code, Chapter 1001, relating to Texas Engineering
Practice Act, or Chapter 1002, relating to Texas Geoscientists Practice
Act, respectively, the geologic and hydrologic evaluations required un-
der this section are conducted by a licensed professional engineer or
geoscientist who shall affix the appropriate seal on the resulting report
of such evaluations.

(T) The application shall include any other information
the Director may reasonably require to enable the Commission to de-
termine whether to issue a permit for the brine production project, in-
cluding the associated brine production wells and Class V spent brine
return injection wells.

(4) Prior to commencement of injection operations into any
Class V spent brine return injection well within the brine production
project area, the operator shall file an application for an individual well
permit with the Commission in Austin. The individual well permit
application shall include the following:

(A) the well identification and, for a new well, a loca-
tion plat;

(B) the location of any well drilled within one-half mile
of the injection well after the date of application for the brine produc-
tion project permit and the status of any well located within one-half
mile of the injection well that has been abandoned since the date the
brine production project permit was issued, including the plugging date
if such well has been plugged;

(C) a description of the well configuration, including
casing and liner sizes and setting depths, the type and amount of ce-
ment used to cement each casing string, depth of cement tops, and tub-
ing and packer setting depths;

(D) adescription of any additives used in the brine pro-
duction project and reinjected with the spent brine into the Class V
spent brine return well;

(E) an application fee in the amount of $100 per well;
and

(F) any other information required by the brine produc-
tion project permit.

(5) Criteria for exempted aquifers. An aquifer or a portion
thereof which meets the criteria for an "underground source of drinking
water" may be determined under 40 CFR §144.7 to be an "exempted
aquifer" if it meets the criteria in paragraphs (a) through (c) of 40 CFR
§146.4. The Commission adopts 40 CFR §144.7 and §146.4 by refer-
ence, effective February 18, 2025.

(6) Allindividual Class V spent brine return injection wells
covered by a brine production project permit shall be completed, oper-
ated, maintained, and plugged in accordance with the requirements of
subsection (j) of this section and the brine production project permit.

(f) Notice and hearing.

(1) Notice to certain communities. The applicant shall
identify whether any portion of the AOR encompasses an Environmen-
tal Justice (EJ) or Limited English-Speaking Household community

using the most recent U.S. Census Bureau American Community
Survey data. If the AOR incudes an EJ or Limited English-Speaking
Household community, the applicant shall conduct enhanced public
outreach activities to these communities, including a public meeting.
Efforts to include EJ and Limited English-Speaking Household com-
munities in public involvement activities in such cases shall include:

(A) published meeting notice in English and the identi-
fied language (e.g., Spanish);

(B) comment forms posted on the applicant's webpage
and available at the public meeting in English and the identified lan-
guage;

(C) interpretation services accommodated upon re-
quest;

(D) English translation of any comments made during
any comment period in the identified language; and

(E) to the extent possible, public meeting venues near
public transportation.

(2) Notice. The applicant for a brine production project
permit shall give notice of the application as follows.

(A) Persons to notify. The applicant for a brine produc-
tion project permit shall notify:

(i) operators on tracts adjacent to the brine produc-
tion project area;

(ii) owners of all leases of record for tracts that have
no designated operator in the brine production project area and within
the brine field;

(iii) owners of record of unleased mineral interests
in the brine production project area and within the brine field;

(iv) all surface owners identified on the plat de-
scribed in subsection (e)(3)(N)(v) of this section;

(v) the city clerk or other appropriate city official of
a city for which any portion falls within the brine production project
area;

(vi) the county clerk of any county or counties for
which any portion falls within the brine production project area; and

(vii) any other person designated by the Director.
(B) Method of notice.

(i) The applicant for a brine production project per-
mit shall mail or deliver to persons listed in subparagraph (A) of this
paragraph notice of the brine production project permit application in
a form approved by the Commission. The applicant shall provide no-
tice after staff determines than an application is complete pursuant to
subsection (g)(1) of this section.

(i) The applicant shall publish notice of the brine
production project permit application in a form approved by the Com-
mission. The applicant shall publish the notice once each week for
two consecutive weeks in a newspaper of general circulation of any
county or counties for which any portion falls within the brine produc-
tion project area. The first notice shall be published at least 14 days
before the protest deadline in the notice of application. The applicant
shall file with the Commission a publisher's affidavit or other evidence
of publication.

(C) Contents of notice. The notice shall be made using
the form prescribed by the Commission, which shall include the fol-
lowing information:
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(i) the county or counties within which the brine pro-
duction project area is located;

(ii) a copy of the plat required by subsection
(€)(3)(M) of this section;

(iii) the name of the brine field;
(iv) the depth to the top of the brine field;

(v) the proposed life of the brine production project;
and

(vi) a statement that an affected person may file a
protest within 30 days of the date of the notice and any interested person
may submit comments to the Commission within 30 days of the date
of the notice.

(D) Notice of Class V spent brine return injection wells.
Once an applicant complies with the notice required to obtain a brine
production project permit and the permit has been issued, no notice
shall be required when filing an application for an individual injection
well permit for any Class V spent brine return injection well covered
by the brine production permit unless otherwise provided in the permit
or unless the individual injection well has an exception such that the
injection well is located closer than one-half mile from the boundary
of the brine production project, in which case notice shall be provided
to any new entity located within the area of review for the injection
well.

(E) Notice of brine production well. Once an applicant
complies with the notice required to obtain a brine production permit
and the permit has been issued, no notice shall be required when filing
an application for an individual brine production well permit for any
brine production well covered by the brine production permit unless
otherwise provided in the permit or unless an exception is requested.

(3) Comments, protests, and requests for hearing. Notice
of an application will allow at least 30 days for public comment. Be-
ginning on the date of the notice, any affected person has 30 days to
protest the application, and any interested person has 30 days to submit
written comments.

(4) Hearings.
(A) The Commission shall hold a hearing when:

(i) the Commission receives a written protest from
an affected person within 30 days after notice of the application is given
in accordance with this subsection;

(ii)  the Director denies the application and the oper-
ator requests a hearing within 30 days of the notice of administrative
denial;

(iii)  the Director issues the permit and the operator
requests a hearing to contest certain permit conditions; or

(iv)  the Director determines that a hearing is in the
public interest.

(B) Notice of a hearing will be given at least 30 days
before the hearing. The public comment period under paragraph (3)
of this subsection will automatically be extended to the close of any
hearing under this paragraph.

(C) Atany hearing, the burden shall be on the applicant.

(D) After hearing, the administrative law judge and
technical examiner shall recommend final Commission action.

(g) Commission action on permit applications.

(1) Permitting procedures.

(A) Initial permit application review. Upon receipt of
an application for a permit, the Director will review the application
for completeness. Within 30 days after receipt of the application, the
Director will notify the applicant in writing whether the application is
complete or deficient. A notice of deficiency will state the additional
information necessary to complete the application, and a date for sub-
mitting this information. The application will be deemed withdrawn if
the necessary information is not received by the specified date, unless
the Director has extended this date upon request of the applicant. Upon
timely receipt of the necessary information, the Director will notify the
applicant that the application is complete. The Director will not begin
processing a permit until the application is complete.

(B) Administrative action on application. When no
timely protest is received from an affected person, the Director may
administratively grant an application for a brine production project
permit, including the associated wells, if the applicant provides suf-
ficient evidence to demonstrate that the brine production project will
not endanger USDWs or human health or the environment.

(2) Application for an amended permit. The permittee shall
file an application to amend a brine production project permit if the per-
mittee wishes to make substantial changes such as change the exterior
boundaries of, or maximum number of wells authorized in, the brine
production project area or alter permit conditions.

(3) Permit application denial. If the Director administra-
tively denies a permit application, a notice of administrative denial
will be mailed to the applicant. The applicant will have a right to a
hearing on request. At any such hearing, the burden shall be on the
applicant. After hearing, the administrative law judge and technical
examiner shall recommend final Commission action.

(h) Modification, revocation and reissuance, and termination
of permits. A permit may be modified, revoked and reissued, or termi-
nated by the Commission either upon the written request of the operator
or upon the Commission's initiative, but only for the reasons and under
the conditions specified in this subsection. Except for minor modifica-
tions made under paragraph (2) of this subsection, the Commission will
follow the applicable procedures in paragraph (1) of this subsection. In
the case of a modification, the Commission may request additional in-
formation or an updated application. In the case of a revocation and
reissuance, the Commission will require a new application. If a permit
is modified, only the conditions subject to modification are reopened.
The term of a permit may not be extended by modification. If a permit
is revoked and reissued, the entire permit is reopened and subject to
revision, and the permit is reissued for a new term.

(1) Modification, or revocation and reissuance. The fol-
lowing are causes for modification, or revocation and reissuance:

(A) when material and substantial alterations or addi-
tions to the brine production project occur after permit issuance and
justify permit conditions that are different or absent in the existing per-
mit;

(B) the Commission receives new information;

(C) the standards or regulations on which the permit
was based have been changed by promulgation of amended standards
or regulations or by judicial decision after the permit was issued;

(D) the Commission determines good cause exists for
modifying a compliance schedule, such as an act of God, strike, flood,
materials shortage, or other event over which the operator has little or
no control and for which there is no reasonably available remedy;
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(E) cause exists for terminating a permit under para-
graph (3) of this subsection, and the Commission determines that mod-
ification, or revocation and reissuance, is appropriate; or

(F) atransfer of the permit is proposed.

(2) Minor modifications. With the permittee's consent, the
Director may make minor modifications to a permit administratively,
without following the procedures of paragraph (1) of this subsection.
Minor modifications may only:

(A) correct clerical or typographical errors, or clarify
any description or provision in the permit, provided that the description
or provision is not changed substantively;

(B) require more frequent monitoring or reporting;

(C) change construction requirements provided that any
changes shall comply with the requirements of subsection (j)(4) of this
section; or

(D) allow a transfer of the permit where the Director
determines that no change in the permit is necessary other than a change
in the name of the permittee, provided that a written agreement between
the current permittee and the new permittee containing a specific date
for the transfer of permit responsibility, coverage, and liability has been
submitted to the Commission.

(3) Termination. The following are causes for terminating
a permit during its term, or for denying a permit renewal application:

(A) the permittee fails to comply with any condition of
the permit or this section;

(B) the permittee fails to disclose fully all relevant facts
in the permit application or during the permit issuance process, or mis-
represents any relevant fact at any time;

(C) a material change of conditions occurs in the oper-
ation or completion of the well, or there are material changes in the
information originally furnished; or

(D) the Commission determines that the permitted in-
jection endangers human health or the environment, or that pollution
of USDWs is occurring or is likely to occur as a result of the permitted
injection.

(4) Duty to provide information. The permittee shall also
furnish to the Commission, within a time specified by the Commis-
sion, any information that the Commission may request to determine
whether cause exists for modifying, revoking and reissuing, or termi-
nating the permit, or to determine compliance with the permit. The
permittee shall also furnish to the Commission, upon request, copies
of records required to be kept under the conditions of the permit.

(i) Permit conditions.

(1) Access by Commission. The permittee shall allow any
member or employee of the Commission, on proper identification, to:

(A) enter upon the premises where a regulated activity
is conducted or where records are kept under the conditions of the per-
mit;

(B) have access to and copy, during reasonable work-
ing hours, any records required to be kept under the conditions of the
permit;

(C) inspect any facilities, equipment (including moni-
toring and control equipment), practices, or operations regulated or re-
quired under the permit; and

(D) sample or monitor any substance or parameter for
the purpose of assuring compliance with the permit or as otherwise
authorized by the Texas Water Code, §27.071, or the Texas Natural
Resources Code, §91.1012.

(2) Commission testing. The Commission may make any
tests on any well at any time necessary for regulation of wells under this
section, and the operator of such wells shall comply with any directives
of the Commission to make such tests in a proper manner.

(3) Duty to comply. The permittee shall comply with all
conditions of the permit. Any permit noncompliance is grounds for
enforcement action, for permit termination, revocation and reissuance,
or modification, or for denial of a permit renewal application.

(4) Need to halt or reduce activity not a defense. It is not a
defense for a permittee in an enforcement action that it would have been
necessary to halt or reduce the permitted activity in order to maintain
compliance with the conditions of the permit.

(5) Duty to mitigate. The permittee shall take all reason-
able steps to minimize and correct any adverse effect on the environ-
ment resulting from noncompliance with the permit.

(6) Proper operation and maintenance. The permittee shall
at all times properly operate and maintain all facilities and systems of
treatment and control, and related appurtenances, that are installed or
used by the permittee to achieve compliance with the conditions of
the permit. Proper operation and maintenance includes effective per-
formance, adequate funding, adequate permittee staffing and training,
and adequate laboratory and process controls, including appropriate
quality assurance procedures. This provision requires the operation of
back-up and auxiliary facilities or similar systems only when necessary
to achieve compliance with the conditions of the permit.

(7) Property rights. The permit does not convey any prop-
erty rights of any sort, or any exclusive privilege. However, a valid
permit is a property interest that may not be modified, suspended, or
revoked without due process of law.

(8) Financial assurance. The permit shall require the per-
mittee to maintain financial responsibility and resources to plug and
abandon all brine mining production wells and Class V spent brine
return injection wells and to remove all wastes, storage vessels, and
equipment from the site within one year of cessation of brine produc-
tion operations. The permittee shall show evidence of such financial
responsibility to the Director in accordance with the requirements of
§3.78 of this title by submitting a cash deposit, an individual perfor-
mance bond, a blanket performance bond, or letter of credit in a form
prescribed by the Commission. Such cash deposit, bond, or letter of
credit shall be maintained until the well is plugged in accordance with
paragraph (16) of this subsection.

(9) Duration. A permitissued under this section is effective
for the duration of the brine production project. The Commission will
review each permit issued pursuant to this section at least once every
five years to determine whether just cause exists for modification, revo-
cation and reissuance, or termination of the permit. The Commission
may modify, revoke and reissue, or terminate a permit for just cause
only after notice and opportunity for a hearing.

(10) Transfers. A brine production project permit is not
transferable to any person except by modification, or revocation and
reissuance of the permit to change the name of the permittee and in-
corporate other necessary requirements associated with the permittee
name change.

(11) Permit renewal. Any person who has obtained a per-
mit under this section and who wishes to continue to operate the brine
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production project and brine production wells after the permit expires
shall file an application for a new permit at least 180 days before the
existing permit expires, unless a later date has been authorized by the
Director.

(12) Permit actions. The permit may be modified, revoked
and reissued, or terminated for cause. The filing of a request by the
permittee for a permit modification, revocation and reissuance, or ter-
mination, or a notification of planned changes or anticipated noncom-
pliance does not stay any permit condition.

(13) Compliance with permit. All brine production wells
and Class V spent brine return injection wells shall be drilled, con-
verted, completed, operated, or maintained in accordance with the brine
production project permit.

(14) Monitoring and records.

(A) Samples and measurements taken for the purpose
of monitoring shall be representative of the monitored activity.

(B) The permittee shall retain records of all monitoring
information, including all calibration and maintenance records and all
original chart recordings for continuous monitoring instrumentation,
copies of all reports required by the permit, and records of all data
used to complete the permit application, for at least five years from
the date brine production ceases. This period may be extended by the
Commission at any time.

(C) Records of monitoring information shall include the
date, exact place, and time of the sampling or measurements; the indi-
viduals who performed the sampling or measurements; the dates analy-
ses were performed; the individuals who performed the analyses; the
analytical techniques or methods used; and the results of the analyses.

(15) Reporting and record retention.

(A) The permittee shall submit to the Director, within
the time specified by the Director, any information that the Director
may reasonably request to determine whether cause exists for modify-
ing, revoking and reissuing, or terminating the permit, or to determine
compliance with the permit. The permittee shall also furnish to the Di-
rector, upon request, copies of records required to be kept under the
conditions of the permit.

(B) The permittee shall retain records of all information
required by the permit for at least five years from the date brine produc-
tion ceases. This period may be extended by request of the Commission
at any time.

(C) The permittee shall file a report of the volumes of
brine, oil, and gas produced by each brine production well during the
preceding month. The permittee shall report the volumes of brine pro-
duction on a form designated by the Commission. The permittee shall
report oil or gas volumes on the Form PR, Monthly Production Report.
Each report shall be filed with the Commission on or before the last
day of the month following the period covered by the report.

(D) The permittee shall notify the Director at such times
as the permit requires before conversion or abandonment of a well as-
sociated with a brine production project.

(E) The permittee shall report to the Commission any
noncompliance, including any spills or leaks from brine receptacles or
pipelines, that may cause waste or confiscation of property or endanger
surface or subsurface water, human health or the environment.

(i) An oral report shall be made to the appropriate
district office immediately after the permittee becomes aware of the
noncompliance.

(it) A written report shall be filed with the Director
and the appropriate district office within five days of the time the per-
mittee becomes aware of the noncompliance. The written report shall
contain the following information:

(1) a description of the noncompliance and its
cause;

(II) the period of noncompliance, including ex-
act dates and times, and, if the noncompliance has not been corrected,
the anticipated time it is expected to continue; and

(111)  steps planned or taken to reduce, eliminate,
and prevent recurrence of the noncompliance.

(F) If the permittee becomes aware that it failed to sub-
mit any relevant facts or submitted incorrect information in a permit
application or a report to the Commission, the permittee shall promptly
submit the relevant facts or correct information.

(16) Plugging. The operator of a brine production project
shall plug all wells associated with the brine production project in ac-
cordance with the provisions of §3.14 of this title, except that the well
shall be plugged within one year after cessation of the brine production
project. For good cause, the Director may grant a reasonable extension
of time in which to plug the wells if the operator submits a proposal
that describes actions or procedures to ensure that the wells will not
endanger USDWs during the period of the extension.

(17) Identification. Each property that produces brine re-
sources and each well associated with a brine production project and
tank shall at all times be clearly identified as follows.

(A) A sign shall be posted at the principal entrance to
each such property which shall show the name by which the property
is commonly known and is carried on the records of the Commission,
the name of the permittee, and the number of acres in the property.

(B) A sign shall be posted at each well site which shall
show the name of the property, the name of the permittee, and the well
number.

(C) A sign shall be posted at or painted on each tank
that is located on or serving each property, which signs shall show,
in addition to the information provided for in subparagraph (A) of this
paragraph, the Commission lease number for the formation from which
brine in the tank is produced.

(D) Thessigns and identification required by this section
shall be in the English language, clearly legible, and in the case of the
signs required by subparagraphs (A), (B), and (C) of this paragraph
shall be in letters and numbers at least one inch in height.

(18) Dikes or berms. Dikes or berms shall be erected and
maintained around all permanent tanks, or battery of tanks, that are:

(A) within the corporate limits of any city, town, or vil-
lage;

(B) closer than 500 feet to any highway or inhabited
dwelling;

(C) closer than 1,000 feet to any school or church; or

(D) so located as to be deemed by the Commission to
be an objectionable hazard.

(19) Additional conditions. The Commission reserves the
right to include additional permit conditions if it determines the condi-
tions are necessary to ensure compliance with the requirements in this
section and to prevent waste, prevent the confiscation of property, or
prevent pollution.
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(j) Additional permit conditions for Class V spent brine return
injection wells. In addition to the conditions in subsection (i) of this
section, Class V spent brine return injection wells shall be subject to
the following.

(1) Unauthorized injection prohibited. No person may op-
erate a Class V spent brine return injection well without obtaining a
permit from the Commission under this section. No person may begin
constructing a new Class V spent brine return injection well until the
Commission has issued a permit to drill, deepen, plug back, or reenter
the well under §3.5 of this title and a permit to operate the injection
well under this section.

(2) Injected fluid restricted to brine field. No person may
operate a Class V spent brine return injection well in a manner that
allows fluids to escape into USDWs from the brine field from which
it was produced. If fluids from a Class V spent brine return injection
well are migrating out of the brine field into USDWs, the permittee
shall immediately cease injection operations in the well or wells most
proximate to the location where fluids have been detected in USDWs
and perform the necessary corrective action or plug the injection well.

(3) Permit standards. No person may operate a Class V
spent brine return injection well in a manner that allows fluid to es-
cape from the permitted brine field or the movement of fluids contain-
ing any contaminant into USDWs, if the presence of that contaminant
may cause a violation of any primary drinking water regulation or may
otherwise adversely affect the health of persons. If injected fluids mi-
grate into USDWs, or cause formation fluid to migrate into USDWs,
the permittee shall immediately cease injection operations. All permits
for Class V spent brine return injection wells issued under this section
shall include the conditions required by this section and any other con-
ditions reasonably necessary to prevent the pollution of USDWs.

(4) Construction requirements for Class V spent brine re-
turn injection wells. All Class V spent brine mining injection wells
shall be drilled and completed or recompleted, operated, maintained,
and plugged in accordance with the requirements of this section and
the Class V spent brine return injection well permit.

(A) Permits shall specify drilling and construction re-
quirements to assure that the injection operations shall not endanger
USDWSs. No changes to the construction of a well may be physically
incorporated into the construction of the well prior to approval of the
modifications by the Director.

(B) In addition to the casing and cementing require-
ments of §3.13 of this title, the operator shall:

(i) for all newly drilled Class V spent brine return
injection wells, drill a sufficient depth into the brine field to ensure that
when the well is logged prior to setting the long string the operator will
be able to identify the top of the brine field and verify that the fluid will
be injected only into the brine field,;

(ii) set and cement surface casing from at least 100
feet below the lowermost base of usable quality water as defined by the
Geologic Advisory Unit to the surface, regardless of the total depth of
the well;

(iii) set and cement long string casing at a minimum
from the top of the brine field to the surface unless the Director ap-
proves an alternate completion for good cause; and

(iv) determine the integrity of the cement by a ce-
ment bond log.

(C) In order to provide the Commission with an oppor-
tunity to witness the setting and cementing of the surface casing and
production casing (long string) and running of cement bond logs, the

operator shall provide at least 48 hours' notice to the appropriate Com-
mission district office.

(D) Appropriate logs and other tests shall be conducted
during the drilling and construction of a Class V spent brine return in-
jection well to verify the depth to the top of the brine field, adequacy of
cement behind the casing strings, and injectivity and fracture pressure
of the brine field. A descriptive report interpreting the results of such
logs and tests shall be prepared by a knowledgeable log analyst and
submitted to the Director. The logs and tests appropriate to each well
shall be determined based on the depth, construction, and other char-
acteristics of the well, the availability of similar data in the area, and
the need for additional information that may arise as the construction
of the well progresses.

(E) The well shall be equipped with tubing and packer
set within 100 feet of the top of the brine field.

(F) The wellhead shall be equipped with a pressure ob-
servation valve on the tubing and for each annulus of the well.

(G) Injection operations may not begin in any new
Class V spent brine return injection well until the operator has submit-
ted a completion report to the Director, and the Director has reviewed
the completion report and found the well to be in compliance with
this section and the conditions of the permit. If the permittee has
not received notice from the Director that the well is in compliance
with this section and the permit within 45 days of submission of the
completion report, the permittee may begin injection operations.

(5) Operating requirements. Class V spent brine return in-
jection well permits will prescribe operating requirements, which shall
at a minimum specify the following.

(A) AllClass V spent brine return injection shall be into
the same brine field from which the brine was extracted by the brine
production wells.

(B) Allinjection shall be through tubing set on a packer.
The packer shall be set within 100 feet of the top of the permitted
injection interval. The Director will consider granting exceptions to
this requirement for good cause and when the proposed completion of
the well would still result in the protection of underground sources of
drinking water and confinement of injected fluids. For wells that are
approved for casing injection, the operator shall perform a casing pres-
sure test against a temporary packer/plug to demonstrate mechanical
integrity of the long string casing.

(C) Except during well stimulation, injection pressure
at the wellhead shall not exceed the maximum pressure calculated to
assure that the injection pressure does not initiate new fractures or prop-
agate existing fractures in the brine field and in no case may the injec-
tion pressure initiate fractures in the confining zone or cause the escape
of injection or formation fluids from the brine field.

(D) The operator shall fill the annulus between the tub-
ing and long string casing with a corrosion inhibiting fluid. All injec-
tion wells shall maintain an annulus pressure sufficient to indicate me-
chanical integrity unless the Director determines that such requirement
might harm the integrity of the well or endanger USDWs. The annu-
lus pressure shall be monitored by a pressure chart or digital pressure
gauge. The operator shall provide the Director with a written report
and explanation of any change in annulus pressure that would indicate
a leak or lack of mechanical integrity within 15 days of detecting the
change in pressure. The Commission will consider any deviations that
cannot be explained by factors such as temperature fluctuations or a
reasonable margin of error to be an indication of the possibility of a sig-
nificant leak and/or the possibility of significant fluid movement into
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a formation containing a USDW. An unsatisfactory explanation may
result in a requirement that the well be tested for mechanical integrity.

(E) For each workover of an injection well, the operator
shall notify the appropriate Commission district office at least 48 hours
prior to the beginning of the workover or corrective maintenance oper-
ations that involve the removal of the tubing or well stimulation, and a
mechanical integrity test shall be run on the well after the workover is
completed if the packer is unseated during the workover.

(6) Corrective action. For all known wells in the area of re-
view that penetrate the top of the brine field for which the operator can-
not demonstrate proper completion, plugging, or abandonment, the Di-
rector will require corrective action if necessary to prevent movement
of fluid into USDWs. Corrective action may be phased, if a phased
corrective action plan has been approved by the Director.

(7) Mechanical integrity of Class V spent brine return in-
jection wells.

(A) Mechanical integrity required. No person may per-
form injection operations in a Class V spent brine return injection well
that lacks mechanical integrity. A well has mechanical integrity if:

(i) there is no significant leak in the casing (internal
mechanical integrity); and

(ii) there is no significant fluid movement into a
USDW through vertical channels adjacent to the wellbore (external
mechanical integrity).

(B) Mechanical integrity shall be demonstrated to the
satisfaction of the Director. In conducting and evaluating the results
of a mechanical integrity test, the operator and the Director shall apply
procedures and standards generally accepted in the industry. In report-
ing the results of a mechanical integrity test, the operator shall include
a description of the method and procedures used. In evaluating the re-
sults, the Director will review monitoring and other test data submitted
since the previous mechanical integrity test.

(C) Internal mechanical integrity. The permittee shall
provide for a demonstration of internal mechanical integrity of the well-
head, casing, tubing, and annular seal assembly if present, using either
a pressure test at a surface pressure of not less than 100 psig above
the maximum expected operating surface pressure of the well or an
equivalent test approved by the Director. The permittee shall provide a
recording device to record the pressures measured during a mechanical
integrity test.

(D) External mechanical integrity. The permittee shall
use one of the following methods to demonstrate the absence of signif-
icant fluid movement into USDWs through vertical channels adjacent
to the Class V spent brine return injection wellbore:

(i) the results of a temperature or noise log; or

(i) where the nature of the casing precludes the use
of the logging techniques prescribed in clause (i) of this subparagraph,
cementing records demonstrating the presence of adequate cement to
prevent such movement.

(E) Alternate methods. The Director may allow the use
of a method of demonstrating mechanical integrity other than the meth-
ods listed in subparagraphs (C) and (D) of this paragraph with the
approval of the administrator of EPA obtained pursuant to 40 CFR
§146.8(d).

(F) Calibration of pressure gauges. A permittee shall
calibrate all pressure gauges used in mechanical integrity demonstra-
tions according to the manufacturer's recommendations. A copy of the

calibration certificate shall be submitted to the Director at the time of
demonstration and every time the gauge is calibrated. A pressure gauge
shall have a resolution so as to allow detection of at least one-half of
the maximum allowable pressure change.

(G) Timing of mechanical integrity testing.

(i) Both internal and external mechanical integrity
shall be demonstrated before injection operations begin.

(i) Internal mechanical integrity shall be demon-
strated annually thereafter and after any workover that involves the
removal of the tubing.

(iii)  External mechanical integrity shall be demon-
strated every five years.

(iv) The Director may require mechanical integrity
testing if the Director has reason to believe that the well lacks mechan-
ical integrity.

(H) Notice of testing. The permittee shall notify the ap-
propriate Commission district office orally at least 48 hours before per-
formance of a mechanical integrity test.

(I) Reporting of testing. The permittee shall file a com-
plete record of the test with the Commission in Austin within 30 days
after the test. A copy of the pressure record shall accompany the report.
The report shall include evaluation of the test results by a person qual-
ified to provide such an evaluation. Reports of mechanical integrity
demonstrations using downhole logs shall be accompanied by an inter-
pretation of the log by a person qualified to make such interpretations.

(J) Failure to demonstrate mechanical integrity.

(i) A well shall maintain mechanical integrity. If the
permittee or the Director finds that the well fails to demonstrate me-
chanical integrity during a test, fails to maintain mechanical integrity
during operation, or that a loss of mechanical integrity is suspected dur-
ing operation, the permittee shall halt injection immediately unless the
Director allows continued injection because the permittee establishes
that injection can continue without endangering USDWs. Report of
the failure of mechanical integrity shall be made orally to the Director
within 24 hours from the time the permittee becomes aware of the fail-
ure.

(i) A written plan to restore mechanical integrity
shall be submitted to the Director within 15 days of the failure to
demonstrate mechanical integrity. The plan shall include a schedule
and description of corrective action and a schedule for re-testing or
plugging the well. The corrective action proposed in the plan shall
be designed such that the completion of the well will comply with
this section. The Director may witness any mechanical integrity
demonstration.

(iii)  All wells that fail to pass a mechanical integrity
test shall be repaired or plugged and abandoned within 90 days of the
failure date. The 90-day timeline may be extended by the Director for
good cause. The well shall be shut-in immediately after failure to pass
the mechanical integrity test and shall remain shut-in until it passes a
mechanical integrity test or is plugged and abandoned.

(K) Testing deviations. The Commission will consider
any deviations during testing that cannot be explained by factors such
as temperature fluctuations or by the margin of error for the test used to
determine mechanical integrity to be an indication of the possibility of
a significant leak and/or the possibility of significant fluid movement
into a formation containing a USDW.

(8) Monitoring and records.
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(A) Monitoring requirements. Permits shall specify the
following monitoring requirements:

(i) the proper use, maintenance, and installation of
monitoring equipment or methods;

(ii) the type, intervals, and frequency of monitoring
sufficient to yield data representative of the monitored activity, includ-
ing continuous monitoring when appropriate;

(iii)  the reporting of monitoring results with a fre-
quency dependent on the nature and effect of the monitored activity,
but in no case less than annually; and

(iv) any samples and measurements taken for the
purpose of monitoring shall be representative of the monitored activity.

(B) Record retention. The operator shall retain records
of all monitoring information, including all calibration and mainte-
nance records and all original chart recordings for continuous monitor-
ing instrumentation, copies of all reports required by the permit, and
records of all data used to complete the permit application, for at least
five years from the date brine production ceases. This period may be
extended by request of the Commission at any time.

(C) Monitoring record contents. Records of monitoring
information shall include the date, exact place, and time of the sam-
pling or measurements; the individuals who performed the sampling
or measurements; the dates analyses were performed; the individuals
who performed the analyses; the analytical techniques or methods used
for the analyses; and the results of the analyses.

(D) Signatory requirements. All reports and other in-
formation submitted to the Commission shall be signed and certified in
accordance with subsection (c)(2) of this section.

(E) Reporting requirements.

(i) The operator shall notify the Commission and ob-
tain Commission approval in advance of any planned changes to the
brine production project, including any physical alternation or addi-
tion to the project and any change that may result in non-compliance
with permit conditions.

(i) Monitoring results shall be reported at the inter-
vals specified in the permit.

(iii) Reports of compliance or noncompliance with
the requirements contained in any schedule of compliance shall be sub-
mitted no later than 30 days after each scheduled date.

(iv) The operator shall report to the Commission any
noncompliance that may endanger USDWs, human health, or the en-
vironment.

(I) An oral report shall be made to the appropri-
ate Commission district office immediately after the operator becomes
aware of the noncompliance.

(1) A written report shall be filed with the Di-
rector within five days of the time the operator becomes aware of the
noncompliance. The written report shall contain the following infor-
mation:

(-a-) a description of the noncompliance and
its cause;

(-b-) the period of noncompliance, including
exact dates and times, and, if the noncompliance has not been corrected,
the anticipated time it is expected to continue; and

(-c-) steps taken or planned to reduce, elimi-
nate, and prevent recurrence of the noncompliance.

(v) Information that shall be reported under this sub-
paragraph includes the following:

(I) any monitoring or any other information that
indicates that any contaminant may endanger USDWs; and

(1I) any noncompliance with a permit condition
or malfunction of the injection system that may cause fluid migration
into or between USDWs.

(F) Reporting errors. If the operator becomes aware
that it failed to submit any relevant facts or report any noncompliance,
or that it submitted incorrect information in a permit application or a
report to the Director, then the operator shall promptly submit the rele-
vant facts, report of noncompliance, or correct information as applica-
ble. A report of noncompliance shall contain the information listed in
subparagraph (E) of this paragraph.

(9) Notice of workovers. The operator shall notify the ap-
propriate Commission district office at least 48 hours before perform-
ing any workover or corrective maintenance operations that involve the
unseating of the packer or well stimulation.

(10) Additional conditions. The Commission may estab-
lish additional conditions on a case-by-case basis as required to pro-
vide for and assure compliance with the requirements specified in this
section.

(k) Violations; penalties.

(1) Any well drilled or operated in violation of this section
without a permit issued under this section shall be plugged.

(2) Violations of this section may subject the operator to
penalties and remedies specified in the Texas Water Code, Chapter 27,
and the Natural Resources Code, Title 3.

(3) The certificate of compliance for a brine produc-
tion well may be revoked in the manner provided in subsections
§3.73(d)-(g), (i)-(k) of this title (relating to Pipeline Connection;
Cancellation of Certification of Compliance; Severance) for violations
of this section.

(1) Commission review of administrative actions. Administra-
tive actions performed by the Director or Commission staff pursuant to
this section are subject to review by the commissioners.

(m) Federal regulations. All references to the CFR in this sec-
tion are references to the 1987 edition of the Code. The following
federal regulations are adopted by reference and can be obtained at
the William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78711: 40 CFR §§124.8(b), 124.10(c)(1)(viii), 124.10(d), and
146.8(d). Where the word "director" is used in the adopted federal reg-
ulations, it should be interpreted to mean "commission."

(n) Effective date. For the regulations pertaining to Class V
spent brine return injection wells, this section becomes effective upon
approval of the Commission's Class V Underground Injection Control
(UIC) Program for spent brine return injection wells by the USEPA
under the Safe Drinking Water Act, §1422 (42 United States Code
§300h-1). For all other regulations, this section becomes effective as
provided in Section 2001.001 et seq. of the Texas Government Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 29,
2025.

TRD-202500304
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Haley Cochran

Assistant General Counsel, Office of General Counsel
Railroad Commission of Texas

Effective date: February 18, 2025

Proposal publication date: November 1, 2024

For further information, please call: (512) 475-1295

L4 L4 L4
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 70. TECHNOLOGY-BASED
INSTRUCTION

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING THE TEXAS VIRTUAL
SCHOOL NETWORK (TXVSN)

19 TAC §§70.1001, 70.1005, 70.1008, 70.1009, 70.1013,
70.1015, 70.1017, 70.1027, 70.1028

The Texas Education Agency (TEA) adopts amendments to
§§70.1001, 70.1005, 70.1008, 70.1009, 70.1013, 70.1015,
70.1017, 70.1027, and 70.1028, concerning the Texas Virtual
School Network (TxVSN). The amendments are adopted with-
out changes to the proposed text as published in the August 16,
2024, issue of the Texas Register (49 TexReg 6140) and will
not be republished. The adopted amendments permit courses
lower than Grade 9 to be offered to Texas public schools through
the statewide course catalog, update the definition of central
operations and student eligibility for full-time enrollment in the
TxVSN, eliminate references to the International Association
for K-12 Online Learning, and update references to statute and
other administrative rule.

REASONED JUSTIFICATION: In 2003, the 78th Texas Legis-
lature, Regular Session, established the electronic course pro-
gram, allowing school districts to offer electronic courses through
a full-time online program. Texas Education Code (TEC), Chap-
ter 30A, State Virtual School Network, added by the 80th Texas
Legislature, 2007, provided for the establishment of a state vir-
tual school network to provide supplemental online courses. In
2009, House Bill (HB) 3646, 81st Texas Legislature, Regular
Session, incorporated the electronic course program under the
state virtual school network. Additional amendments to TEC,
Chapter 30A, were adopted in 2011 and 2015. In 2017, Senate
Bill 587, 85th Texas Legislature, Regular Session, amended eli-
gibility requirements for students to enroll full time in the TxVSN.
In 2019, HB 3, 86th Texas Legislature, updated references to
statute.

The commissioner adopted 19 TAC Chapter 70 effective Febru-
ary 27, 2013. Additional revisions were adopted effective April 7,
2015. The adopted amendments update portions of the rules to
align with changes made to statute in 2017 and 2019. Addition-
ally, the adopted amendments permit courses lower than Grade
9 to be offered to Texas public schools through the statewide
course catalog, update the definition of central operations, and
eliminate references to the International Association for K-12 On-
line Learning.

The adopted amendment to §70.1001, Definitions, revises the
successful course completion definition, allowing for the expan-
sion of courses to be offered in the statewide course catalog by

removing high school-specific references. The adopted amend-
ment clarifies the successful program completion definition and
updates who carries out the day-to-day operations of the TxVSN
because TxVSN central operations was statutorily transitioned to
TEA.

The adopted amendments to §70.1005, Texas Virtual School
Network Course Requirements; §70.1027, Requirements for Ed-
ucators of Electronic Courses; and §70.1028, Requirements for
Texas Virtual School Network Educator Professional Develop-
ment, revise the name of the national standards that are used to
establish quality online courses.

The adopted amendment to §70.1009, Texas Virtual School Net-
work Online School Eligibility, updates a cross reference to the
rule on financial accountability ratings.

The adopted amendment to §70.1013, Texas Virtual School Net-
work Student Eligibility, updates a cross reference to reflect the
renumbering of statute.

The adopted amendment to §70.1015, Texas Virtual School Net-
work Enrollment, Advancement, and Withdrawal, revises the re-
quirements for a student's home district to include earned grades
in the student's academic record and clarifies that a student en-
rolled full time in an online school program in Grades 3-8 must
demonstrate academic proficiency sufficient to earn promotion
to the next grade level.

The adopted amendment to §70.1017, Texas Virtual School Net-
work Compulsory Attendance, revises the successful completion
attendance requirements by removing grade level references to
courses and programs.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began August 16, 2024,
and ended September 16, 2024. Following is a summary of pub-
lic comments received and agency responses.

Comment. The Texas Computer Education Association stated
that the digital teaching micro-credential as authorized by House
Bill 1, General Appropriations Act, Article Ill, Rider 39(d), 88th
Texas Legislature, Regular Session, 2023, and TEC, §21.054,
Continuing Education, should be included in §70.1027.

Response. The agency disagrees that the digital teaching mi-
cro-credential should be included in this rule because the re-
quirement in TEC, §21.054, is a requirement for State Board for
Educator Certification rules and not commissioner of education
rules.

Comment. The Texas Computer Education Association stated
that the digital teaching micro-credential as authorized by House
Bill 1, General Appropriations Act, Article Ill, Rider 39(d), 88th
Texas Legislature, Regular Session, 2023, and TEC, §21.054,
Continuing Education, should be included as an option in
§70.1028.

Response. The agency disagrees that the digital teaching mi-
cro-credential should be included in §70.1028 because this sec-
tion establishes a process for approval of professional develop-
ment and does not list specific credentials or professional devel-
opment in the rule.

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code, §30A.051(b), which authorizes the
commissioner of education to adopt rules necessary to imple-
ment the state virtual school network.
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CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §30A.051(b).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500307

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: February 19, 2025

Proposal publication date: August 16, 2024

For further information, please call: (512) 475-1497
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TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 40. STOCK MEDICATION IN
SCHOOLS AND OTHER ENTITIES
SUBCHAPTER D. MAINTENANCE AND
ADMINISTRATION OF MEDICATION FOR
RESPIRATORY DISTRESS

25 TAC §§40.41 - 40.49

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department of
State Health Services (DSHS), adopts amendments to 25 Texas
Administrative Code (TAC) Chapter 40, Subchapter D, §§40.41
- 40.49, concerning Maintenance and Administration of Asthma
Medication.

Section 40.44 and §40.46 are adopted with changes to the pro-
posed text as published in the November 15, 2024, issue of the
Texas Register (49 TexReg 9183) and these rules will be repub-
lished. Sections 40.41 - 40.43, 40.45, and 40.47 - 40.49 are
adopted without changes to the proposed text as published in
the November 15, 2024, issue of the Texas Register (49 TexReg
9183), and therefore will not be republished.

BACKGROUND AND JUSTIFICATION

The adoption implements Senate Bill (S.B.) 294, 88th Legisla-
ture, Regular Session, 2023, which amends Texas Education
Code (TEC) Chapter 38, Subchapter E by replacing references
to asthma medication with medication for respiratory distress. As
required by TEC §38.208, the Texas Education Agency (TEA)
and the Stock Epinephrine Advisory Committee (SEAC) were
consulted and provided recommendations to the proposed rules
relating to the maintenance, administration, and disposal of med-
ication for respiratory distress at a school campus subject to a
policy adopted and implemented by each school district, open-
enrollment charter school, and private school. TEC §38.208 also
requires the rules to establish the process for checking inventory,
the amount of training for school personnel and volunteers, and
the types of medication that may be administered. Finally, TEC
§38.2091 requires schools to report information on the adminis-

tration of medication for respiratory distress to the commissioner
of DSHS.

COMMENTS
The 31-day comment period ended December 16, 2024.

During this period, DSHS received comments from five com-
menters regarding the proposed rules, including three school
nurses, the TEA, and the Asthma and Allergy Foundation of
America, MidStates Chapter. In consultation with DSHS School
Health Program attorney, as appropriate, comments were taken
into consideration and a summary of comments and DSHS's re-
sponses follows.

Comment: Several commenters suggested that they oppose re-
quiring schools to stock medication for respiratory distress and
that lack of funding to schools makes requiring medication a bar-
rier to the adoption and implementation of a medication for res-
piratory distress policy in schools.

Response: DSHS acknowledges the suggestions and declines
to make changes. DSHS respectfully informs the commenters
that the implementation of this policy is voluntary as stated in
TEC §38.208.

Comment: Several commenters suggested school staff are re-
luctant to be trained as unlicensed personnel, are fearful of the
responsibility, and are not qualified to perform a nursing assess-
ment to establish need to administer medication for respiratory
distress.

Response: DSHS acknowledges the suggestions of the com-
menters and declines to make changes. DSHS reminds the
commenters that this is a voluntary program, however, Texas Ad-
ministrative Code, Chapter 40, Subchapter D, Maintenance and
Administration of Medication for Respiratory Distress and TEC
§38.208 include training standards consistent with the recom-
mendations of the SEAC and the TEA. These recommendations
consider the burden to school personnel and the benefits of im-
plementing a policy. The rules of this subchapter are based on
the most current evidence-based data that support school staff
and volunteers on how to recognize the signs and symptoms
of respiratory distress, administering medication for respiratory
distress, and implementing emergency procedures, if necessary,
after administering medication for respiratory distress.

Comment: One commenter suggests students are unlikely to
experience their first episode of respiratory distress on a school
campus, and administering unassigned medication for respira-
tory distress to a student removes the opportunity for the student
to be assessed and diagnosed by a physician, allowing medical
services to be bypassed. The commenter also suggests the lack
of collaboration with a medical team and parents reduces parent
accountability and places undue pressure on school staff; the
commenter suggests nurses should stabilize the student in res-
piratory distress and contact EMS, but not administer stock al-
buterol. The commenter also suggests assessments performed
by school nurses to appropriate students should be provided to
determine their level of care coordination, including referrals and
action plans. The commenter suggests school nurses should be
collaborating with families, so that the families are responsible
to provide the medication and not the school nurse. Finally, the
commenter suggests students with a diagnosis of asthma should
already have their rescue medication on campus as well as be
following a preventative regimen, if needed.

Response: DSHS acknowledges the commenter's suggestions
but declines to make changes. For schools that adopt the policy,
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the rules require the school refer a student who doesn't have
an asthma diagnosis to a primary care provider and notify the
parent of the referral. The rule is intended as an optional policy
school districts may utilize to support students, staff, and visitors
diagnosed or undiagnosed with asthma. Please refer to TEC
§38.208.

Comment: TEA suggests additional clarity on §40.44(a)(1)(B).
The commenter suggested the language from TEC §38.208(b-1)
and TEC §38.208(d-1) should be combined to include the admin-
istration of medication for respiratory distress at a school-spon-
sored or school-related activity on or off school property.

Response: DSHS agrees with TEA's suggestion relating to the
addition of language from TEC §38.208(b-1) relating to the ad-
ministration of medication for respiratory distress at a school-
sponsored or school-related activity on or off school property.
DSHS amends §40.44(a)(1) by adding new subparagraph (C)
which states: "policy must state that school personnel or a school
volunteer authorized and trained to administer unassigned medi-
cation for respiratory distress may administer medication for res-
piratory distress at a school-sponsored or school-related activity
on or off school property;" and renumbering of previous (a)(1)(C)
as new (a)(1)(D).

Comment: TEA suggests the language "subject to available
funding" in §40.44(a)(2) and (c)(1)(C), and §40.45(b)(2) negates
what is established in TEC §38.208(f).

Response: DSHS acknowledges the commenter's suggestions
but declines to make changes. DSHS respectfully disagrees
the language in §40.44(a)(2) and (c)(1)(C), and §40.45(b)(2)
negates TEC §38.208(f), because the rules establishing the
amount of medication that must be present on campuses are
to be implemented in schools that voluntarily choose to adopt
a medication for respiratory distress policy in which "subject to
available funding" would be taken into consideration.

Comment: TEA suggested formatting the rules in §40.46 to
the same format of §40.47 by renumbering §40.46(a)(5) to
§40.46(a)(1).

Response: DSHS agrees to reformat §40.46 to follow the
format of §40.44 and §40.47 by renumbering §40.46(a)(5)
to §40.46(a)(1) and renumbering (a)(1) to (a)(5) without any
change to the language.

Comment: One commenter suggested the addition of language
specifying brands of spacers (valved holding chamber) within the
rules.

Response: DSHS acknowledges commenter's suggestion but
declines to make changes. Please refer to the broad language
within §40.42(12)(A) delivered by metered-dose inhaler (MDI)
with a spacer (valved holding chamber) or by a nebulizer as a
rescue medication; leaving type and brand of spacer (valved
holding chamber) up to the discretion of the schools.

Comment: One commenter suggests the rules should not re-
quire either MDlIs or nebulizers and that MDI should be the pre-
ferred option with secondary option being the nebulizer. Com-
menter also suggests utilizing nebulizers in schools should not
keep schools from using MDIs as MDIs are much more portable.
Lastly, the commenter suggests one MDI is not enough unless
a school is very small.

Response: DSHS acknowledges commenter's suggestions but
declines to make changes. Please refer to TEC §38.208(c)(5) in

which DSHS, in consultation with TEA and SEAC, established
rules on the types of medication that may be administered to
persons experiencing respiratory distress based on a review of
the best available medical evidence. The rules state schools
must obtain at least one MDI with appropriate spacer (valved
holder chamber) or at least five vials of nebulizer solution with
appropriate nebulizer-required equipment to accommodate the
developmental needs of the student population.

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055 and Texas Health and Safety Code §1001.075, which
authorize the Executive Commissioner of HHSC to adopt rules
for the operation and provision of health and human services
by DSHS and for the administration of Texas Health and Safety
Code Chapter 1001. The adoption is required to comply with
Texas Education Code Chapter 38, Subchapter E.

$40.44.
Policies.

Voluntary Unassigned Medication for Respiratory Distress

(a) A school district, open-enrollment charter school, or pri-
vate school may voluntarily adopt and implement a written policy re-
garding the maintenance, administration, and disposal of unassigned
medication for respiratory distress at each campus.

(1) Ifawritten policy is adopted under this subchapter, the:

(A) unassigned medication for respiratory distress pol-
icy must comply with TEC §38.208;

(B) campus must have at least one school personnel or
school volunteer authorized and trained to administer unassigned med-
ication for respiratory distress present during regular school hours;

(C) policy must state school personnel or a school vol-
unteer authorized and trained to administer unassigned medication for
respiratory distress may administer medication for respiratory distress
at a school-sponsored or school-related activity on or off school prop-
erty; and

(D) school personnel or school volunteer may not be
subject to any penalty or disciplinary action for refusing to administer
or receive training to administer unassigned medication for respiratory
distress, as applicable.

(2) Subject to the availability of funding, a school district,
open-enrollment charter school, or private school choosing to volun-
tarily adopt such a policy must allow for treatment of multiple students
and secure or obtain at least:

(A) one MDI with appropriate spacers (valved holding
chambers) to accommodate the developmental needs of the student
population, or

(B) at least five vials of nebulizer solution with appro-
priate nebulizer-required equipment to accommodate the developmen-
tal needs of the student population.

(b) In the development of an unassigned medication for respi-
ratory distress policy, a school district, open-enrollment charter school,
or private school may consider performing a review to include:

(1) consultation with school nurses, the local school health
advisory committee, local healthcare providers, or any department or
organization involved with student well-being;

(2) campus geography; and

(3) student population size.
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(c) Ifaschool district, open-enrollment charter school, or pri-
vate school voluntarily adopts an unassigned medication for respiratory
distress policy, the policy must include:

(1) the designated campus administrator to coordinate and
manage policy implementation, which includes:

(A) conducting a review at the campus to determine the
need for additional doses;

(B) training school personnel and school volunteers;

(C) acquiring or purchasing, maintaining, storing, and
using unassigned medication for respiratory distress, subject to avail-
able campus funding; and

(D) disposing of expired unassigned medication for res-
piratory distress;

(2) a list of trained and authorized school personnel and
school volunteers available to administer unassigned medication for
respiratory distress;

(3) the locations of unassigned medication for respiratory
distress in compliance with TEC §38.208;

(4) the procedures for notifying a parent, prescribing
authorized healthcare provider, and the student's primary healthcare
provider when unassigned medication for respiratory distress is
administered;

(5) aplan to check inventory of unassigned medication for
respiratory distress for expiration at least twice during the school year,
to replace, as soon as reasonably possible, and to document the find-
ings;

(6) a referral process to the student's primary healthcare
provider if the student's parent or guardian has not notified the school
the student has been diagnosed with asthma, referral must include:

(A) symptoms of respiratory distress observed;

(B) name and dosage of the unassigned medication for
respiratory distress administered to the student;

(C) patient care instructions given to the student; and

(D) information about the purpose and use of an asthma
action plan and medical authorization for schools, including a blank
copy of the plan and authorization the provider completes and returns
to the school; and

(7) the process for providing information to assist the par-
ent or guardian in selecting a primary healthcare provider for the stu-
dent if the student received unassigned medication for respiratory dis-
tress and does not have a primary healthcare provider or the parent or
guardian of the student has not engaged a primary healthcare provider
for the student.

(d) An adopted unassigned medication for respiratory distress
policy must be publicly available.

$40.46. Training.

(a) A school district, open-enrollment charter school, or pri-
vate school that chooses to adopt a written unassigned medication for
respiratory distress policy is responsible for training school personnel
or school volunteers in the administration of unassigned medication for
respiratory distress. Each authorized school personnel or school volun-
teer must receive initial training and an annual refresher training. The
training must:

(1) meet the requirements found in TEC §38.210;

(2) cover the authorized healthcare provider's standing or-
der;

(3) include processes to follow-up with the prescribing
authorized healthcare provider and the student's primary healthcare
provider;

(4) provide information on the report required after admin-
istering unassigned medication for respiratory distress under §40.47 of
this subchapter (relating to Report on Administering Unassigned Med-
ication for Respiratory Distress);

(5) include information on the adopted unassigned medica-
tion for respiratory distress policy;

(6) incorporate hands-on training with unassigned medica-
tion for respiratory distress; and

(7) inform school personnel or school volunteers of the
purpose and use of asthma action plans.

(b) Each campus must maintain training records and must
make available upon request a list of school personnel and school
volunteers trained and authorized to administer unassigned medication
for respiratory distress at the campus or at a school-sponsored event.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025

TRD-202500347

Cynthia Hernandez

General Counsel

Department of State Health Services

Effective date: February 19, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 413-9089

¢ ¢ ¢

CHAPTER 289. RADIATION CONTROL
SUBCHAPTER C. TEXAS REGULATIONS
FOR CONTROL OF RADIATION

25 TAC §289.130

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), adopts an amendment to
§289.130, concerning the Radiation Advisory Board.

The amendment to §289.130 is adopted without changes to the
proposed text as published in the November 1, 2024, issue of
the Texas Register (49 TexReg 8674). This rule will not be re-
published.

BACKGROUND AND JUSTIFICATION

Senate Bill (S.B.) 1592, 88th Legislature, Regular Session,
2023, amends Texas Health and Safety Code (HSC) Title 5,
Subtitle D, Chapter 401, §401.015(a), requiring the addition of
one new representative licensed by the Board of Veterinary
Medical Examiners to the Radiation Advisory Board and chang-
ing the composition of the board from 18 to 19 representatives.
Additional amendments include rearranging the rule to align
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with HHSC advisory board rule-drafting guidelines and adding
requirements found in Texas HSC.

COMMENTS
The 31-day comment period ended on December 2, 2024.

During this period, DSHS received a total of two comments re-
garding the proposed rule from two commenters. A summary of
comments relating to the Radiation Advisory Board and DSHS's
responses follows.

Comment: Two commenters requested that DSHS consider
adding member positions. One commenter requests the addi-
tion of a radiation safety officer (RSO). One commenter requests
the addition of radiobiology bioinformatics, artificial intelligence
in medicine, medical informatics and big data, and non-ionizing
radiation in medicine and industry.

Response: DSHS appreciates the comments and information
provided by the commenters. Member positions are set by Texas
HSC §401.015(a). DSHS respectfully declines to revise the rule
in response to these comments.

STATUTORY AUTHORITY

The amendment is authorized by Texas HSC Chapter 401 (the
Texas Radiation Control Act), which provides for the DSHS radi-
ation control rules and regulatory program to be compatible with
federal standards and regulations; §401.051, which provides the
required authority to adopt rules and guidelines relating to the
control of sources of radiation; §401.064, which provides for the
authority to adopt rules related to inspection of x-ray equipment;
§401.101, which provides for DSHS registration of facilities pos-
sessing sources of radiation; Chapter 401, Subchapter J, which
authorizes enforcement of the Act; and Texas Government Code
§531.0055 and Texas Health and Safety Code §1001.075, which
authorize the Executive Commissioner of HHSC to adopt rules
for the operation and provision of health and human services by
DSHS and the administration of Texas Health and Safety Code
Chapter 1001.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500348

Cynthia Hernandez

General Counsel

Department of State Health Services

Effective date: February 19, 2025

Proposal publication date: November 1, 2024

For further information, please call: (512) 834-6655

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER A. AUTOMOBILE

INSURANCE
DIVISION 3. MISCELLANEOUS
INTERPRETATIONS

28 TAC §5.205

The commissioner of insurance adopts amendments to 28 TAC
§5.205, concerning the Motor Vehicle Crime Prevention Author-
ity (MVCPA) pass-through fee. The amendments are adopted
with changes to the proposed text published in the August 16,
2024, issue of the Texas Register (49 TexReg 6146). The sec-
tion was revised in response to public comment.

REASONED JUSTIFICATION. The amendments to §5.205 are
necessary to implement Senate Bill 224, 88th Legislature, 2023,
which amended Transportation Code §1006.153 to increase the
MVCPA fee amount from $4 to $5 to help fund the detection
and prevention of catalytic converter thefts. The amendments
replace the $4 fee amount and update the language in the notice
that insurers must provide to policyholders when recouping the
MVCPA fee.

To provide adequate time for insurers to update the notice as
required under subsection (b), the changes made to §5.205 will
become effective on April 30, 2025.

Descriptions of the section's adopted amendments follow.

Section 5.205. The amendments to subsection (a) remove the
$4 fee amount. Instead of replacing the $4 fee amount with the
updated $5 fee, the adopted text states that the insurer must pay
the MVCPA fee as set by Transportation Code §1006.153(b).
This change removes the need to update the fee amount if it is
changed in the statute in the future.

Subsection (b) updates the notice that an insurer must provide to
a policyholder when the insurer seeks to recoup the MVCPA fee,
adding that the detection and prevention of catalytic converter
thefts is an activity that the MVCPA fee helps to fund.

Existing subsections (c) and (d) are removed because they con-
tained instructions for updating and filing the notice that were
based on a previous amendment. Insurers should have already
made these updates to the notice required under subsection (b),
making these subsections unnecessary.

As proposed, a new subsection (c) would have added a require-
ment that insurers file a new or revised notice with TDI and clar-
ified that insurers did not need to include the actual fee amount
in the filed notice. In response to a comment, the commissioner
declines to adopt proposed subsection (c). Insurers are not re-
quired to file the new or revised notice unless the amended lan-
guage appears on a policy form, endorsement, or declarations
page that must be filed for approval under Insurance Code Chap-
ter 2301.

SUMMARY OF COMMENTS AND AGENCY RESPONSE. TDI
provided an opportunity for public comment on the rule proposal
for a period that ended on September 16, 2024.

Commenter: TDI received one comment from American Prop-
erty Casualty Insurance Association opposing the requirement
to file another new or revised notice with TDI.

Comment on §5.205

Comment. A commenter says that the addition in subsection
(c) requiring insurers to file a new or revised notice with TDI is
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unnecessary and burdensome and will require substantial costs
that will ultimately be shifted to Texas consumers.

Agency Response. Although the updated notice language is im-
portant to promote transparency and ensure policyholders are
sufficiently informed, TDI agrees to remove subsection (c). In-
surers must still update the notice to reflect the requirements
in §5.205 but do not need to file the amended notice with TDI.
However, if the notice language appears on a declarations page,
policy form, or endorsement, the insurer must file the amended
form for approval according to Insurance Code Chapter 2301.

STATUTORY AUTHORITY. The commissioner adopts the
amendments to 28 TAC §5.205 under Transportation Code
§1006.153 and Insurance Code §36.001.

Transportation Code §1006.153 provides that an insurer pay to
the MVCPA a fee equal to $5 multiplied by the total number of
motor vehicle years of insurance for insurance policies delivered,
issued for delivery, or renewed by the insurer.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

$35.205. Motor Vehicle Crime Prevention Authority Pass-Through
Fee.

(a) Each insurer must pay a fee per "motor vehicle year of
insurance" to the Motor Vehicle Crime Prevention Authority, as set
by Transportation Code §1006.153(b), concerning Fee Imposed on In-
surer. The insurer is authorized to recoup some or all of this fee from
the policyholder.

(b) If an insurer recoups the fee from the policyholder under
subsection (a) of this section, the insurer must:

(1) provide the policyholder with a notice using the follow-
ing or similar language, in at least 10-point type: "Your payment in-
cludes a [$ ] fee per vehicle each year. This fee helps fund
(1) auto burglary, theft, and fraud prevention; (2) criminal justice ef-
forts; (3) trauma care and emergency medical services for victims of
accidents due to traffic offenses; and (4) the detection and prevention
of catalytic converter thefts. By law, this fee funds the Motor Vehicle
Crime Prevention Authority.";

(2) include the notice on or with each motor vehicle insur-
ance policy, as defined in 43 TAC §57.48 (relating to Motor Vehicle
Years of Insurance Calculations), that is delivered, issued for delivery,
or renewed in this state, including those policies issued through the
Texas Automobile Insurance Plan Association; and

(3) ifthe notice language required by paragraph (1) of this
subsection is provided somewhere other than the declarations page, re-
newal certificate, or billing, also include the following or similar lan-
guage on the declarations page of the policy, renewal certificate, or
billing: "Motor Vehicle Crime Prevention Authority Fee [$ ]
(See enclosed explanation)."

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500344

Jessica Barta

General Counsel

Texas Department of Insurance

Effective date: April 30, 2025

Proposal publication date: August 16, 2024

For further information, please call: (512) 676-6555

¢ ¢ ¢

PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS'
COMPENSATION

CHAPTER 131. BENEFITS--LIFETIME
INCOME BENEFITS

SUBCHAPTER A. GENERAL PROVISIONS
28 TAC §131.5

INTRODUCTION. The Texas Department of Insurance, Division
of Workers' Compensation (DWC) adopts new 28 TAC §131.5,
concerning verification by the Subsequent Injury Fund (SIF).

New §131.5 is adopted with changes to the proposed text pub-
lished in the September 27, 2024, issue of the Texas Register (49
TexReg 7837). Section 131.5 will be republished. In response to
comments, DWC replaced the terms "lifetime income benefits re-
cipient" and "recipient" with "injured employee" to be consistent
with other income benefit rules, and added a sentence to clarify
that, if the injured employee is unable to provide the required in-
formation, the SIF will hold any pending benefit payments until
verification is complete.

REASONED JUSTIFICATION. The new section requires the SIF
to verify that the lifetime income benefits (LIBs) recipient (injured
employee) is living, receiving LIBs payments, and their contact
information has not changed. The new section also requires
the injured employee to certify the information with the SIF each
month over a telephone call, video call, or other online verifica-
tion system to receive the LIBs payment from the SIF. It clar-
ifies that the SIF will hold any pending benefit payments until
the injured employee verifies the information in subsection (a).
New §131.5 is necessary to implement Labor Code §§408.081,
408.161, and 408.162.

Labor Code §§408.081 and 408.161 pertain to when and how in-
jured employees receive LIBs and require that LIBs are payable
only while the injured employee is alive. New §131.5 is nec-
essary to implement those sections effectively by ensuring that
DWC is notified of the injured employee's death before the SIF
issues a LIBs payment to that injured employee.

Labor Code §408.162 applies when an injury combines with a
subsequent injury to qualify an injured employee for LIBs. In
these situations, the insurance carrier for the subsequent injury
pays benefits for the subsequent injury as if the previous injury
did not happen, and the SIF pays the difference between the
LIBs and the amount the insurance carrier pays for the subse-
quent injury. New §131.5 is necessary for DWC to verify that
the injured employee is still alive, preventing the waste of public
funds when the SIF makes these payments to the injured em-
ployee.

SUMMARY OF COMMENTS AND AGENCY RESPONSE.
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Commenters: DWC received two written comments, and no oral
comments. The Office of Injured Employee Counsel (OIEC) re-
quested several clarifications. Texas Mutal Insurance Company
(TMIC) commented in support of the proposal with changes.

Comment. OIEC asked DWC to clarify that any income pay-
ments withheld because a recipient failed to verify the required
information will only be placed on hold and released to the recip-
ient once verification is made.

Agency Response to Comment. DWC appreciates the com-
ment. Under §131.5, the SIF will release the withheld payments
when the recipient provides the information required by subsec-
tion (a). In addition, DWC has added a sentence to subsection
(b) to clarify that any benefits that are on a temporary hold will
be released once verification is complete.

Comment. OIEC asked DWC to clarify that DWC will continue to
make monthly outreach to injured employees and that the intent
of the rule is not to shift the burden to the injured employees.

Agency Response to Comment. DWC appreciates the com-
ment. The SIF will attempt to contact the injured employee be-
fore the SIF makes each payment. The injured employee must
provide the information required by subsection (a) to the SIF.

Comment. OIEC asked DWC to clarify that an authorized repre-
sentative is permitted to verify the information.

Agency Response to Comment. DWC appreciates the com-
ment. A representative, as defined by Labor Code §401.011 and
28 TAC §150.3, can verify the information required by this rule.
A representative that fails to comply with the Labor Code or a
DWC rule may be subject to sanctions as provided by law.

Comment. TMIC expressed concern that the proposed rule does
not provide for notice to the insurance carrier that the injured
employee has not provided the required verification, because
the insurance carrier may also be making payments to an injured
employee under §131.3. TMIC recommended that the proposed
rule be revised to provide sufficient written notice to the injured
employee and the insurance carrier if the SIF suspends or later
reinstates LIBs.

Agency Response to Comment. DWC appreciates the comment
but declines to make the change. DWC's practice is to commu-
nicate with the insurance carrier only if the insurance carrier is
paying a portion of the LIBs.

Comment. TMIC recommended that DWC consider providing a
clear process in the rule to suspend or reinstate benefits if verifi-
cation is later completed or the injured employee becomes enti-
tled to LIBs again under the provisions of Labor Code §408.1615.

Agency Response to Comment. DWC appreciates the comment
and has added a sentence to the rule to clarify that any LIBs
payments that were left pending due to the injured employee
not completing the required verification will be issued once the
verification is complete.

Comment. TMIC recommended that the proposal be revised to
replace the term "lifetime income benefit recipients" with "injured
employees."

Agency Response to Comment. DWC appreciates the com-
ment and has replaced the terms "lifetime income benefit recipi-
ent" and "recipient" with "injured employee" to be consistent with
other income benefit rules.

STATUTORY AUTHORITY. The commissioner of workers'
compensation adopts new 28 TAC §131.5 under Labor Code

§§402.00111, 402.00116, 402.00128, 402.021,
408.081, 408.161, and 408.162.

Labor Code §402.00111 provides that the commissioner of work-
ers' compensation shall exercise all executive authority, includ-
ing rulemaking authority under Title 5 of the Labor Code.

402.061,

Labor Code §402.00116 provides that the commissioner of work-
ers' compensation shall administer and enforce this title, other
workers' compensation laws of this state, and other laws grant-
ing jurisdiction to or applicable to DWC or the commissioner.

Labor Code §402.00128(b)(12) provides that the commissioner
may exercise other powers and perform other duties as neces-
sary to implement and enforce the Workers' Compensation Act.

Labor Code §402.021(b)(3) provides that the workers' compen-
sation system must provide appropriate income benefits and
medical benefits in a manner that is timely and cost-effective.

Labor Code §402.061 provides that the commissioner of work-
ers' compensation shall adopt rules as necessary to implement
and enforce the Texas Workers' Compensation Act.

Labor Code §408.081(d) provides that an employee's entitle-
ment to LIBs ends on the death of the employee.

Labor Code §408.161(a) provides that LIBs are paid until the
death of the employee.

Labor Code §408.162(a) provides that, when an injury combines
with a subsequent injury to qualify an injured employee for LIBs,
the insurance carrier for the subsequent injury pays benefits for
the subsequent injury as if the previous injury did not happen.
Section 408.162(b) requires the SIF to pay the difference be-
tween the amount of LIBs and the amount the insurance carrier
pays for the subsequent injury.

$§131.5. Verification by the Subsequent Injury Fund.

(a) The Subsequent Injury Fund must confirm the following
information before making a payment to the injured employee:

(1) the injured employee is living;
(2) lifetime income benefits are being received; and
(3) the injured employee's contact information is correct.

(b) The injured employee must provide the information re-
quired by subsection (a)(1) - (3) to the Subsequent Injury Fund each
month over a telephone call, video call, or other online verification
system to receive the lifetime income benefit payment from the Sub-
sequent Injury Fund. If the injured employee is unable to provide the
information, the Subsequent Injury Fund will hold any pending pay-
ments until verification is complete.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 29,
2025.

TRD-202500298

Kara Mace

General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Effective date: February 18, 2025

Proposal publication date: September 27, 2024

For further information, please call: (512) 804-4703
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TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 7. RAIL FACILITIES
SUBCHAPTER D. RAIL SAFETY
43 TAC §7.35, §7.36

The Texas Department of Transportation (department) adopts
the amendments to §7.35 and §7.36 concerning Rail Safety. The
amendments to §7.35 and §7.36 are adopted without changes
to the proposed text as published in the November 15, 2024,
issue of the Texas Register (49 TexReg 9191) and will not be
republished.

EXPLANATION OF ADOPTED AMENDMENTS

Section 7.35 requires railroads to annually report information
about hazardous material shipments to the department. Section
7.36 implements Texas Transportation Code, Chapter 191,
which provides standards to protect workers from hazards
caused by unsafe proximity of structures near railroad tracks
and authorizes the department to grant a request to deviate
from a requirement of that chapter. Amendments to §7.35 and
§7.36 are required to maintain consistency with modern railroad
industry best practices for reporting hazardous material shipping
and to improve the efficiency of compliance with safety regula-
tions. The amendments support emergency preparedness and
reduce administrative burdens for state agencies and railroads.

Amendments to §7.35, Hazardous Materials - Written Reports,
remove unused definitions, update and clarify language to match
modern industry standards, and update the content of reporting
by requiring reporting of more specific data on a per-county ba-
sis.

Amendments to §7.36, Clearances of Structures Over and
Alongside Railway Tracks, change the process used for the
department to grant applications to deviate from a requirement
of Texas Transportation Code, Chapter 191. The rule currently
requires the Texas Transportation Commission (commission)
to consider such a waiver request. However, the department
rail division staff receives the waiver requests and determines
the safety of proposed clearance deviations, whether any con-
ditions should be imposed, and whether to recommend that the
commission approve the request. Requiring the approval from
the commission adds several months to the process without
increasing safety outcomes. The amendment will permit the
department's executive director, or a designee, to issue final
approval of the waiver, which will reduce administrative steps
and expedite projects without reducing safety.

COMMENTS
No comments on the proposed amendments were received.
STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §111.101, which
authorizes the commission to adopt rules to implement federal
safety laws, and §191.004, which authorizes the commission

to adopt rules to implement Transportation Code, Chapter 191,
relating to structures and materials near railroad or railway.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, Chapters 111 and 191.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500340

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: February 19, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 463-3164

L4 L4 L4
CHAPTER 11. DESIGN

The Texas Department of Transportation (department) adopts
the amendments to §§11.51, 11.54, and 11.55, the repeal of
§11.53, and new §11.59 and §11.60, all concerning Access Con-
nections to State Highways. The amendments to §§11.51, 11.54,
and 11.55, the repeal of §11.53, and new §11.59 and §11.60 are
adopted without changes to the proposed text as published in
the November 15, 2024, issue of the Texas Register (49 TexReg
9194) and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS, REPEAL, AND
NEW SECTIONS

This rulemaking provides the authority for district engineers to
approve a driveway permit in an area where the department
owns the access rights but only if the driveway can be safely
installed and maintained. The grant of this authority provides an
alternative to the current process under which a property owner
must purchase access rights from the department in such a cir-
cumstance.

Amendments to §11.51, Definitions, clarify the definitions of
"access connection", "commercial driveway", and "private drive-
way". The amendments also revise the definition of "executive
director" to eliminate references to a position that no longer
exists at the department. The definition of "access denial line"
is added to identify where the department owns all rights of

access from the adjacent property to the state highway.

§11.53, Locations Where the Department Controls the Access,
is repealed and is replaced with new §11.60, Sale of Access at
Locations Where the Department Owns the Access. The new
§11.60, Sale of Access at Locations Where the Department
Owns the Access, addresses the process by which the commis-
sion may sale the right of access to the adjacent landowner.

Amendments to §11.54, Construction and Maintenance of Ac-
cess Connection Facilities, add subsection (c)(3) to clarify that
the department may, but is not required, to reconstruct a drive-
way that has been permitted across an access denial line pur-
suant to the new §11.59 (relating to Permit of Access at Loca-
tions Where the Department Owns the Access).

ADOPTED RULES
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Amendments to §11.55, Appeal Process, add a new subsec-
tion (b) to clarify that a district engineer's denial of an access
permit requested under §11.59 (relating to Permit of Access at
Locations Where the Department Owns the Access)is final and
not subject to appeal by the property owner requesting such ac-
cess. The amendments redesignate existing subsection (b) and
following subsections and references to those redesignated sub-
sections appropriately.

New §11.59, Permit of Access at Locations Where the Depart-
ment Owns the Access, sets forth the process by which the dis-
trict engineer may permit an adjoining landowner to access the
state highway in locations where the department owns the ac-
cess rights. This new section also requires that the adjoining
landowner pay a permit fee that is predicated on the type of ac-
cess being granted prior to the department's issuance of the ac-
cess permit.

New §11.60, Sale of Access at Locations Where the Department
Owns the Access, sets forth the process by which the commis-
sion may sale the right of access to the adjacent property owner.
This new section is a restatement of the substance of existing
§11.53, which is being repealed in this rulemaking to relocate its
content to a more logical position within the subchapter.

COMMENTS

No comments on the proposed amendments, repeal, or new sec-
tions were received.

SUBCHAPTER C. ACCESS CONNECTIONS
TO STATE HIGHWAY'S

43 TAC §§11.51, 11.54, 11.55, 11.59, 11.60

STATUTORY AUTHORITY

The amendments and new sections are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission (commission) with the authority to establish
rules for the conduct of the work of the department, and more
specifically, Transportation Code, §203.031, which provides the
commission with the authority to control access to highways.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, Chapter 203, Subchapter C, Control of Ac-
cess.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,

2025.

TRD-202500341

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: February 19, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 463-3164

¢ L4 ¢
43 TAC §11.53
STATUTORY AUTHORITY

The repeal is adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission (commis-
sion) with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §203.031, which provides the commission with the au-
thority to control access to highways.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, Chapter 203, Subchapter C, Control of Ac-
cess.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500342

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: February 19, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 463-3164

¢ ¢ ¢

CHAPTER 28. OVERSIZE AND OVERWEIGHT
VEHICLES AND LOADS

SUBCHAPTER A. GENERAL PROVISIONS

43 TAC §28.2, §28.4

The Texas Department of Transportation (department) adopts
the amendments to §28.2 and new §28.4 concerning Oversize
and Overweight Vehicles and Loads. The amendments to §28.2
and new §28.4 are adopted without changes to the proposed
text as published in the November 15, 2024, issues of the Texas
Register (49 TexReg 9198) and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS

After the legislature's creation of the Texas Department of Mo-
tor Vehicles (DMV), some of the department's duties and rules
were transferred to the DMV, including the provision relating to
permits issued for the movement of oversize vehicles on spec-
ified holidays. DMV recently identified that it does not have the
statutory authority for such a provision and is in the process of
changing its rules to delete the provision. The statutory author-
ity to place holiday restrictions on oversize and overweight vehi-
cles was not changed by the transfer of duties to the DMV and
remains with the commission. This rulemaking clarifies that the
size limitations previously established by the commission for the
movement of oversize vehicles on specified holidays continue in
effect.

Amendments to §28.2, Definitions, corrects an error in the def-
inition of "permittee" in paragraph (11). Permits for oversize or
overweight vehicles are issued by the DMV.

New §28.4, Holiday restrictions on size limits, clarifies that the
maximum size limits for a permit issued for movement of a vehi-
cle on New Year's Day, Memorial Day, Independence Day, Labor
Day, Thanksgiving Day, or Christmas Day is 14 feet wide, 16 feet
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high, and 110 feet long, unless an exception is granted based on
a route and traffic study conducted by the department.

COMMENTS
No comments on the proposed amendments were received.
STATUTORY AUTHORITY

The new section and amendments are adopted under Trans-
portation Code, §201.101, which provides the commission with
the authority to establish rules for the conduct of the work of
the department, and more specifically, Transportation Code,
§621.006, which authorizes the commission to impose restric-
tions on the weight and size of vehicles to be operated on state
highways on specified holidays.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, §621.006.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 30,
2025.

TRD-202500343

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: February 19, 2025

Proposal publication date: November 15, 2024

For further information, please call: (512) 463-3164
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	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 353. MEDICAID MANAGED CARE The Texas Health and Human Services Commission (HHSC) adopts amendments to §353.8, concerning Certification of Man-aged Care Organizations Prior to Contract Awards; §353.101, concerning Purpose; §353.201, concerning Purpose; §353.407, concerning Requirements of Managed Care P
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 353. MEDICAID MANAGED CARE The Texas Health and Human Services Commission (HHSC) adopts amendments to §353.8, concerning Certification of Man-aged Care Organizations Prior to Contract Awards; §353.101, concerning Purpose; §353.201, concerning Purpose; §353.407, concerning Requirements of Managed Care P
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 353. MEDICAID MANAGED CARE The Texas Health and Human Services Commission (HHSC) adopts amendments to §353.8, concerning Certification of Man-aged Care Organizations Prior to Contract Awards; §353.101, concerning Purpose; §353.201, concerning Purpose; §353.407, concerning Requirements of Managed Care P




	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 523, 526, 540, and 544. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500311 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 
	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 523, 526, 540, and 544. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500311 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 
	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500313 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER E. STANDARDS FOR MEDICAID MANAGED CARE 1 TAC §§353.407, 353.425, 353.427 STATUTORY AUTHORITY The amendments are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC sha
	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500313 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER E. STANDARDS FOR MEDICAID MANAGED CARE 1 TAC §§353.407, 353.425, 353.427 STATUTORY AUTHORITY The amendments are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC sha

	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. OUTPATIENT PHARMACY SERVICES 1 TAC §353.901, §353.905 STATUTORY AUTHORITY The amendments are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agenci
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. OUTPATIENT PHARMACY SERVICES 1 TAC §353.901, §353.905 STATUTORY AUTHORITY The amendments are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agenci
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. OUTPATIENT PHARMACY SERVICES 1 TAC §353.901, §353.905 STATUTORY AUTHORITY The amendments are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agenci


	SUBCHAPTER Q. PROCESS TO RECOUP CERTAIN OVERPAYMENTS 1 TAC §353.1451 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 523, 526, 540, and 544. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of 
	SUBCHAPTER Q. PROCESS TO RECOUP CERTAIN OVERPAYMENTS 1 TAC §353.1451 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 523, 526, 540, and 544. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of 
	SUBCHAPTER Q. PROCESS TO RECOUP CERTAIN OVERPAYMENTS 1 TAC §353.1451 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 523, 526, 540, and 544. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of 



	COMMENTS The 31-day comment period ended December 16, 2024. During this period, HHSC did not receive any comments regarding the proposed rules. HHSC made a minor change to §354.1924(g) to update the statutory reference to include all applicable sections in Texas Government Code Chapter 549, Subchapter C, pertaining to the supplemental rebate agreement. SUBCHAPTER A. PURCHASED HEALTH SERVICES DIVISION 11. GENERAL ADMINISTRATION 1 TAC §354.1189 STATUTORY AUTHORITY The amendment is adopted under Texas Governme
	COMMENTS The 31-day comment period ended December 16, 2024. During this period, HHSC did not receive any comments regarding the proposed rules. HHSC made a minor change to §354.1924(g) to update the statutory reference to include all applicable sections in Texas Government Code Chapter 549, Subchapter C, pertaining to the supplemental rebate agreement. SUBCHAPTER A. PURCHASED HEALTH SERVICES DIVISION 11. GENERAL ADMINISTRATION 1 TAC §354.1189 STATUTORY AUTHORITY The amendment is adopted under Texas Governme
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER F. PHARMACY SERVICES DIVISION 7. TEXAS DRUG CODE INDEX--ADDITIONS, RETENTIONS, AND DELETIONS 1 TAC §354.1924 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER F. PHARMACY SERVICES DIVISION 7. TEXAS DRUG CODE INDEX--ADDITIONS, RETENTIONS, AND DELETIONS 1 TAC §354.1924 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER F. PHARMACY SERVICES DIVISION 7. TEXAS DRUG CODE INDEX--ADDITIONS, RETENTIONS, AND DELETIONS 1 TAC §354.1924 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER F. PHARMACY SERVICES DIVISION 7. TEXAS DRUG CODE INDEX--ADDITIONS, RETENTIONS, AND DELETIONS 1 TAC §354.1924 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of
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	its designee in accordance with §354.1832 of this title (relating to Prior Authorization Procedures). (g) Agreement on supplemental rebate necessary. HHSC will only include on the PDL drugs provided by a manufacturer or labeler that reaches an agreement on a supplemental rebate with HHSC in ac-cordance with Texas Government Code Chapter 549, Subchapter C. Such agreement may provide for a program benefit offered by the man-ufacturer or labeler of the drug and accepted by HHSC in accordance with Texas Governm
	its designee in accordance with §354.1832 of this title (relating to Prior Authorization Procedures). (g) Agreement on supplemental rebate necessary. HHSC will only include on the PDL drugs provided by a manufacturer or labeler that reaches an agreement on a supplemental rebate with HHSC in ac-cordance with Texas Government Code Chapter 549, Subchapter C. Such agreement may provide for a program benefit offered by the man-ufacturer or labeler of the drug and accepted by HHSC in accordance with Texas Governm



	1 TAC §354.2501 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 521, 524, 532, 543A, 547, 548, and 549. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30,
	1 TAC §354.2501 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 521, 524, 532, 543A, 547, 548, and 549. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30,
	1 TAC §354.2501 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 521, 524, 532, 543A, 547, 548, and 549. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30,



	The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 521, 524, 532, 543A, 547, 548, and 549. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500325 Karen Ray Chief
	The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Chapters 521, 524, 532, 543A, 547, 548, and 549. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500325 Karen Ray Chief
	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500327 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 355. REIMBURSEMENT RATES The Texas Health and Human Services Commission (HHSC) adop
	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500327 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 355. REIMBURSEMENT RATES The Texas Health and Human Services Commission (HHSC) adop

	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500328 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER C. REIMBURSEMENT METHODOLOGY FOR NURSING FACILITIES 1 TAC §355.311 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt
	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500328 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER C. REIMBURSEMENT METHODOLOGY FOR NURSING FACILITIES 1 TAC §355.311 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt
	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500328 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER C. REIMBURSEMENT METHODOLOGY FOR NURSING FACILITIES 1 TAC §355.311 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt


	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. PURCHASED HEALTH SERVICES DIVISION 11. TEXAS HEALTHCARE TRANS-FORMATION AND QUALITY IMPROVEMENT PROGRAM REIMBURSEMENT 1 TAC §355.8200 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for th
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. PURCHASED HEALTH SERVICES DIVISION 11. TEXAS HEALTHCARE TRANS-FORMATION AND QUALITY IMPROVEMENT PROGRAM REIMBURSEMENT 1 TAC §355.8200 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for th
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. PURCHASED HEALTH SERVICES DIVISION 11. TEXAS HEALTHCARE TRANS-FORMATION AND QUALITY IMPROVEMENT PROGRAM REIMBURSEMENT 1 TAC §355.8200 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for th
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ SUBCHAPTER J. PURCHASED HEALTH SERVICES DIVISION 11. TEXAS HEALTHCARE TRANS-FORMATION AND QUALITY IMPROVEMENT PROGRAM REIMBURSEMENT 1 TAC §355.8200 STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for th




	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 357. HEARINGS SUBCHAPTER L. FRAUD INVOLVING RECIPIENTS 1 TAC §357.562 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §357.562, concerning Determination and Disposition of Intentional Program Violations. The amendment to §357.562 is adopted without changes to the proposed t
	Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 357. HEARINGS SUBCHAPTER L. FRAUD INVOLVING RECIPIENTS 1 TAC §357.562 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §357.562, concerning Determination and Disposition of Intentional Program Violations. The amendment to §357.562 is adopted without changes to the proposed t
	1 TAC §360.101 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §360.101, concerning Overview and Purpose. The amendment to §360.101 is adopted without changes to the proposed text as published in the November 15, 2024, issue of the Texas Register (49 TexReg 9139). This rule will not be republished. BACKGROUND AND JUSTIFICATION House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023, made certain non-substantive revisions to Subtitle I, Title 4, Texas Government Code, whi
	1 TAC §360.101 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §360.101, concerning Overview and Purpose. The amendment to §360.101 is adopted without changes to the proposed text as published in the November 15, 2024, issue of the Texas Register (49 TexReg 9139). This rule will not be republished. BACKGROUND AND JUSTIFICATION House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023, made certain non-substantive revisions to Subtitle I, Title 4, Texas Government Code, whi

	other social services as part of the Texas Legislature's ongoing statutory revision program. This adopted amendment updates citations in the rule to the Texas Government Code sections that become effective on April 1, 2025. COMMENTS The 31-day comment period ended December 16, 2024. During this period, HHSC did not receive any comments regarding the proposed rule. STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall 
	other social services as part of the Texas Legislature's ongoing statutory revision program. This adopted amendment updates citations in the rule to the Texas Government Code sections that become effective on April 1, 2025. COMMENTS The 31-day comment period ended December 16, 2024. During this period, HHSC did not receive any comments regarding the proposed rule. STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall 
	other social services as part of the Texas Legislature's ongoing statutory revision program. This adopted amendment updates citations in the rule to the Texas Government Code sections that become effective on April 1, 2025. COMMENTS The 31-day comment period ended December 16, 2024. During this period, HHSC did not receive any comments regarding the proposed rule. STATUTORY AUTHORITY The amendment is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall 


	The amendments and new section are necessary to comply with Texas Health and Safety Code, §248A.1015, §248A.158, and §248A.159, and Texas Human Resources Code, §32.0287, added or amended by House Bill (H.B.) 3550, 88th Legislature, Regular Session, 2023. H.B. 3550 requires rules establishing minimum standards for transportation services for individu-als served by Prescribed Pediatric Extended Care Centers (PPECCs). H.B. 3550 also requires rules for the reimbursement of services provided by PPECCs, under Med
	The amendments and new section are necessary to comply with Texas Health and Safety Code, §248A.1015, §248A.158, and §248A.159, and Texas Human Resources Code, §32.0287, added or amended by House Bill (H.B.) 3550, 88th Legislature, Regular Session, 2023. H.B. 3550 requires rules establishing minimum standards for transportation services for individu-als served by Prescribed Pediatric Extended Care Centers (PPECCs). H.B. 3550 also requires rules for the reimbursement of services provided by PPECCs, under Med
	The amendments and new section are necessary to comply with Texas Health and Safety Code, §248A.1015, §248A.158, and §248A.159, and Texas Human Resources Code, §32.0287, added or amended by House Bill (H.B.) 3550, 88th Legislature, Regular Session, 2023. H.B. 3550 requires rules establishing minimum standards for transportation services for individu-als served by Prescribed Pediatric Extended Care Centers (PPECCs). H.B. 3550 also requires rules for the reimbursement of services provided by PPECCs, under Med



	The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Activities of daily living (ADLs)--Activities that include eating, toileting, personal hygiene, dressing, bathing, transfer-ring, positioning, and locomotion or mobility. (2) Basic services--Basic services include: (A) the development, implementation, and monitoring of a comprehensive protocol of care that: (i) is provided to a medically dependent or techno-logically d
	The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Activities of daily living (ADLs)--Activities that include eating, toileting, personal hygiene, dressing, bathing, transfer-ring, positioning, and locomotion or mobility. (2) Basic services--Basic services include: (A) the development, implementation, and monitoring of a comprehensive protocol of care that: (i) is provided to a medically dependent or techno-logically d
	(B) The term does not include a participant with a con-trolled or occasional medical condition that does not require ongoing nursing care. (10) Notice (or notification)--A letter provided by HHSC or an MCO to a participant informing the participant of any reduction, denial, or termination of a requested service, as described in the Code of Federal Regulations, Title 42, §§431.206 and 431.210. (11) Ordering physician--A doctor of medicine or doctor of osteopathy (M.D. or D.O.), legally authorized to practice
	(B) The term does not include a participant with a con-trolled or occasional medical condition that does not require ongoing nursing care. (10) Notice (or notification)--A letter provided by HHSC or an MCO to a participant informing the participant of any reduction, denial, or termination of a requested service, as described in the Code of Federal Regulations, Title 42, §§431.206 and 431.210. (11) Ordering physician--A doctor of medicine or doctor of osteopathy (M.D. or D.O.), legally authorized to practice
	(B) The term does not include a participant with a con-trolled or occasional medical condition that does not require ongoing nursing care. (10) Notice (or notification)--A letter provided by HHSC or an MCO to a participant informing the participant of any reduction, denial, or termination of a requested service, as described in the Code of Federal Regulations, Title 42, §§431.206 and 431.210. (11) Ordering physician--A doctor of medicine or doctor of osteopathy (M.D. or D.O.), legally authorized to practice


	not present significant risk to other participants or personnel at the cen-ter. (21) Texas Health Steps Comprehensive Care Program (THSteps-CCP)--A federal program, required by Medicaid and known as Early and Periodic Screening, Diagnosis, and Treatment (EPSDT), for children under 21 years of age who meet certain criteria for eligibility. Services are defined in the United States Code, Title 42, §1396d(r), and the Code of Federal Regulations, Title 42, §440.40(b). The agency certifies that legal counsel has
	not present significant risk to other participants or personnel at the cen-ter. (21) Texas Health Steps Comprehensive Care Program (THSteps-CCP)--A federal program, required by Medicaid and known as Early and Periodic Screening, Diagnosis, and Treatment (EPSDT), for children under 21 years of age who meet certain criteria for eligibility. Services are defined in the United States Code, Title 42, §1396d(r), and the Code of Federal Regulations, Title 42, §440.40(b). The agency certifies that legal counsel has
	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500336 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 380. MEDICAL TRANSPORTATION PROGRAM SUBCHAPTER A. PROGRAM OVERVIEW 1 TAC §380.101 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §380.101, concerning Definitions. The amendment to §380.101 i
	Filed with the Office of the Secretary of State on January 30, 2025. TRD-202500336 Karen Ray Chief Counsel Texas Health and Human Services Commission Effective date: April 1, 2025 Proposal publication date: November 15, 2024 For further information, please call: (512) 221-9021 ♦ ♦ ♦ CHAPTER 380. MEDICAL TRANSPORTATION PROGRAM SUBCHAPTER A. PROGRAM OVERVIEW 1 TAC §380.101 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §380.101, concerning Definitions. The amendment to §380.101 i



	CHAPTER 391. PURCHASE OF GOODS AND SERVICES BY THE TEXAS HEALTH AND HUMAN SERVICES COMMISSION SUBCHAPTER B. PROCUREMENT AND SPECIAL CONTRACTING METHODS DIVISION 2. SPECIAL CONTRACTING METHODS 1 TAC §391.247 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §391.247, concerning Direct Contract Award. The amendment to §391.247 is adopted without changes to the proposed text as published in the November 15, 2024, issue of the Texas Register (49 TexReg 9145). This rule will not be rep
	CHAPTER 391. PURCHASE OF GOODS AND SERVICES BY THE TEXAS HEALTH AND HUMAN SERVICES COMMISSION SUBCHAPTER B. PROCUREMENT AND SPECIAL CONTRACTING METHODS DIVISION 2. SPECIAL CONTRACTING METHODS 1 TAC §391.247 The Texas Health and Human Services Commission (HHSC) adopts an amendment to §391.247, concerning Direct Contract Award. The amendment to §391.247 is adopted without changes to the proposed text as published in the November 15, 2024, issue of the Texas Register (49 TexReg 9145). This rule will not be rep
	The Texas Health and Human Services Commission (HHSC) adopts an amendment to §395.2, concerning Definitions. The §395.2 is adopted without changes to the proposed text as published in the November 15, 2024, issue of the Texas Register (49 TexReg 9146). This rule will not be republished. BACKGROUND AND JUSTIFICATION House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023, made certain non-substantive revisions to Subtitle I, Title 4, Texas Government Code, which governs HHSC, Medicaid, and other soci
	The Texas Health and Human Services Commission (HHSC) adopts an amendment to §395.2, concerning Definitions. The §395.2 is adopted without changes to the proposed text as published in the November 15, 2024, issue of the Texas Register (49 TexReg 9146). This rule will not be republished. BACKGROUND AND JUSTIFICATION House Bill (H.B.) 4611, 88th Legislature, Regular Session, 2023, made certain non-substantive revisions to Subtitle I, Title 4, Texas Government Code, which governs HHSC, Medicaid, and other soci

	of the Boards. (b), (c), and (d) apply respectively to the Antiqui-ties Advisory Board, the State Board of Review, and the Texas Preservation Trust Fund Advisory Board. The agency did not receive any public comments on this amended rule. The amended rule is adopted under Texas Government Code §442.005, which gives the commission authority to promulgate rules and appoint advisory committees; and §2110.008, which allows a state agency to provide by rule for the expiration date of an advisory committee. No oth
	of the Boards. (b), (c), and (d) apply respectively to the Antiqui-ties Advisory Board, the State Board of Review, and the Texas Preservation Trust Fund Advisory Board. The agency did not receive any public comments on this amended rule. The amended rule is adopted under Texas Government Code §442.005, which gives the commission authority to promulgate rules and appoint advisory committees; and §2110.008, which allows a state agency to provide by rule for the expiration date of an advisory committee. No oth
	of the Boards. (b), (c), and (d) apply respectively to the Antiqui-ties Advisory Board, the State Board of Review, and the Texas Preservation Trust Fund Advisory Board. The agency did not receive any public comments on this amended rule. The amended rule is adopted under Texas Government Code §442.005, which gives the commission authority to promulgate rules and appoint advisory committees; and §2110.008, which allows a state agency to provide by rule for the expiration date of an advisory committee. No oth




	Regular Session, 2023), relating to the regulation by the Com-mission of brine mining. SB 1186 added a definition of "brine mining" to Texas Water Code §27.036, to clarify the Commission's jurisdiction over brine mining under state law. The bill also instructed the Commission to seek primacy from the EPA for Class V injection wells de-signed to inject spent brine into the same formation from which it was withdrawn after the extraction of minerals. Additionally, the bill clarified that the Commission's juris
	Regular Session, 2023), relating to the regulation by the Com-mission of brine mining. SB 1186 added a definition of "brine mining" to Texas Water Code §27.036, to clarify the Commission's jurisdiction over brine mining under state law. The bill also instructed the Commission to seek primacy from the EPA for Class V injection wells de-signed to inject spent brine into the same formation from which it was withdrawn after the extraction of minerals. Additionally, the bill clarified that the Commission's juris
	Regular Session, 2023), relating to the regulation by the Com-mission of brine mining. SB 1186 added a definition of "brine mining" to Texas Water Code §27.036, to clarify the Commission's jurisdiction over brine mining under state law. The bill also instructed the Commission to seek primacy from the EPA for Class V injection wells de-signed to inject spent brine into the same formation from which it was withdrawn after the extraction of minerals. Additionally, the bill clarified that the Commission's juris
	Regular Session, 2023), relating to the regulation by the Com-mission of brine mining. SB 1186 added a definition of "brine mining" to Texas Water Code §27.036, to clarify the Commission's jurisdiction over brine mining under state law. The bill also instructed the Commission to seek primacy from the EPA for Class V injection wells de-signed to inject spent brine into the same formation from which it was withdrawn after the extraction of minerals. Additionally, the bill clarified that the Commission's juris
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	Definitions. The Commission does not agree with the comment regarding the definition of "Director" as the definition in §3.82 simply clarifies that the Oil and Gas Division is part of the Rail-road Commission of Texas. TXOGA recommended deleting the definitions for casing, ce-menting, and surface casing because wells regulated under §3.82 must comply with §3.13 which already describes those terms. Similarly, TXOGA recommended deleting the definitions for plugging and plugging record because wells regulated 
	Definitions. The Commission does not agree with the comment regarding the definition of "Director" as the definition in §3.82 simply clarifies that the Oil and Gas Division is part of the Rail-road Commission of Texas. TXOGA recommended deleting the definitions for casing, ce-menting, and surface casing because wells regulated under §3.82 must comply with §3.13 which already describes those terms. Similarly, TXOGA recommended deleting the definitions for plugging and plugging record because wells regulated 
	ket participants using newer, more competitive technology and focuses too much on lithium to the exclusion of other minerals. Coghlan Crowson also noted future legislation or caselaw may alter the laws under which the Commission is adopting the pro-posed amendments and rules. Thus, Coghlan Crowson sug-gested the Commission only adopt the minimum requirements needed to obtain primacy from the United States Environmental Protection Agency (EPA). The Commission understands this industry is new in Texas and is 
	ket participants using newer, more competitive technology and focuses too much on lithium to the exclusion of other minerals. Coghlan Crowson also noted future legislation or caselaw may alter the laws under which the Commission is adopting the pro-posed amendments and rules. Thus, Coghlan Crowson sug-gested the Commission only adopt the minimum requirements needed to obtain primacy from the United States Environmental Protection Agency (EPA). The Commission understands this industry is new in Texas and is 

	Texas Water Code Chapters 26, 27 and 29" (emphasis added). Section 4.101(c) states, "Other wastes described in subsection (b) of this section are included when this subchapter refers to oil and gas waste(s) and may be managed in accordance with the provisions of this subchapter at facilities authorized under this subchapter provided the wastes are nonhazardous and chemi-cally and physically similar to oil and gas wastes." The Commis-sion agrees that a reference to the waste management rules is appropriate a
	Texas Water Code Chapters 26, 27 and 29" (emphasis added). Section 4.101(c) states, "Other wastes described in subsection (b) of this section are included when this subchapter refers to oil and gas waste(s) and may be managed in accordance with the provisions of this subchapter at facilities authorized under this subchapter provided the wastes are nonhazardous and chemi-cally and physically similar to oil and gas wastes." The Commis-sion agrees that a reference to the waste management rules is appropriate a

	side elements, salts, or other useful substances." For example, the proposed definition of brine resource was, "Elements, min-erals, salts, or other useful substances dissolved or entrained in brine, including, but not limited to, lithium, lithium ions, lithium chloride, halogens, or other halogen salts, but not including oil, gas, or any product of oil or gas" (emphasis added). The Com-mission makes no changes in response to TXOGA's comment. Regarding TLMA's comment, the Commission notes that bromine and i
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	to oil and gas production or naturally occurring gas that may be associated with brine deposits. The Commission notes that in response to another comment detailed below, the Commission agreed to adopt the definition of brine with changes to indicate that "naturally-occurring sub-stances" may include entrained oil or gas, including hydrogen sulfide gas. TLMA recommended the proposed definition of "good faith claim" be revised to include "such as evidence of a currently valid brine extraction lease or a recor
	to oil and gas production or naturally occurring gas that may be associated with brine deposits. The Commission notes that in response to another comment detailed below, the Commission agreed to adopt the definition of brine with changes to indicate that "naturally-occurring sub-stances" may include entrained oil or gas, including hydrogen sulfide gas. TLMA recommended the proposed definition of "good faith claim" be revised to include "such as evidence of a currently valid brine extraction lease or a recor
	TXOGA asked the Commission to allow reinjection of the spent brine into a different formation than the formation from which the brine was produced. The Commission declines to make the requested change. Texas Water Code §27.036, which gives the Commission authority to adopt these requirements, and the relevant EPA regulations re-quire Class V brine injection wells to reinject spent brine into the same formation from which the brine was produced. Coghlan Crowson asked the Commission to reconsider whether rein
	commented that the proposed minimum unit size of 1,280 acres is overly large and prohibitive. It will effectively box out smaller acreage blocks from being developed. Coghlan recommended the Commission use a zone of influence calculation to determine acreage assignment instead. This approach would allow for flexibility as technology is developed. The Commission disagrees that the proposed minimum acreage amount is overly large. A distinguishing feature of Class V brine mining is the need to return spent bri
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	assigned to a well in one project, it must be drawn out of all overlapping projects. TLMA recommended this issue be resolved by changing sub-section (d)(2) to require assignment of acreage rather than mak-ing it optional. TLMA stated mandatory assignment will help the Commission achieve the goals in proposed §3.82(d)(2)(C) and (d)(2)(D). The Commission agrees with TLMA and adopts subsection (d)(2) with changes to require assignment of acreage. This is necessary to ensure enforcement of the prohibition again
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	quire new brine fields to be designated through a hearing in-stead. Once a brine field is established, further hearings would not be required unless an operator requests special field rules or a project-specific exception to the rules in §3.82. Coghlan Crowson requested that operators be allowed a buffer of time before being required to submit electric logs for brine field designation. Coghlan noted that these logs are proprietary. The Commission declines to include a buffer of time before the operator is r
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	the owners within the area of review, which is an extra quar-ter mile beyond the project boundaries. The commenters noted the title examination needed to meet this requirement is burden-some and carries a significant cost. The commenters recom-mended that references to the area of review in §3.82(e)(3)(N) be replaced with "within the brine field." For the same reason, the commenters requested similar changes to the notice require-ments proposed in §3.82(f). The Commission agrees and adopts the definition of
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	month following the month covered by the report. This would be consistent with production reporting in the oil and gas con-text. The Commission agrees and adopts §3.82(i)(15)(C) with the re-quested change. TLMA asked that the Commission extend the required minimum record retention period from 5 to 7 years because the industry is in its infancy in Texas. The Commission agrees that the records should be kept longer than five years from the date of commencement of brine produc-tion and has revised the language
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	The Commission agrees with this comment and has revised the language of §3.82(j)(4)(C) to change the notice from 15 days to 48 hours. Regarding the requirement for mechanical integrity tests pro-posed in §3.82(j)(7)(J), Standard Lithium asked the Commission to modify the language to allow the 15-day deadline to begin when the test results are received. The Commission declines to make the recommended change because it finds that the language in §3.82(j)(7)(J) achieves the same result as Standard Lithium's re
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	formations and then extract the salts from the resulting artificial brines. SB 1186 did not impact the Commission's existing au-thority over Class III brine mining injection wells or any existing permits for such operations. The amendments to the title will clarify that the requirements of §3.81 do not apply to brine pro-duction projects and associated injection wells, which are ad-dressed in new §3.82. As mentioned above, several provisions in §3.82 are adopted with changes to further clarify the scope and
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	-(9) states that an applicant for a brine production project shall comply with §§3.13, 3.14, 3.15, 3.35, and 3.78, but the applicant shall also comply with additional requirements specifically appli-cable to brine production projects. Subsection (d) contains statewide field rules for spacing, acreage, and density of brine production projects. The subsec-tion also addresses the process for requesting an exception to the statewide rules or adopting field rules for a particular brine field. As discussed above,
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	Subsection (f) contains the notice requirements for a brine pro-duction project, including the requirement to identify whether any portion of the area of review (AOR) encompasses an Envi-ronmental Justice (EJ) or Limited English-Speaking Household community using the most recent U.S. Census Bureau Ameri-can Community Survey data. If the AOR includes an EJ or Lim-ited English-Speaking Household community, the applicant shall conduct enhanced public outreach activities to these communi-ties, including a publi
	Subsection (f) contains the notice requirements for a brine pro-duction project, including the requirement to identify whether any portion of the area of review (AOR) encompasses an Envi-ronmental Justice (EJ) or Limited English-Speaking Household community using the most recent U.S. Census Bureau Ameri-can Community Survey data. If the AOR includes an EJ or Lim-ited English-Speaking Household community, the applicant shall conduct enhanced public outreach activities to these communi-ties, including a publi
	shall comply with any directives of the Commission to make such tests in a proper manner. Subsections (i)(3) -(19) contain additional permit conditions on topics including maintenance of financial assurance; the permit term and requirement for the permit to be reviewed once every five years; permit transfers, renewals, and other actions; moni-toring, records, and reporting; plugging; identification; and dikes and berms. Subsections (i)(8), (i)(15), and (i)(18) are revised upon adoption in response to commen
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	eral Regulations (CFR) within §3.82 and states where the federal regulations are available for review. Finally, in §3.82(n) the Commission clarifies the effective date for the section. The Commission will seek primacy from the United States Environmental Protection Agency so that the Commis-sion may administer the Class V UIC program for spent brine re-turn injection wells. The regulations in §3.82 pertaining to Class V spent brine return injection wells become effective upon EPA approval of the Commission'
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	(3) The operator of a brine production project, including associated brine production wells and Class V spent brine return injec-tion wells, shall comply with the requirements of this section as well as with all other applicable Commission rules and orders. (4) Any pipelines, flowlines, storage, or any other brine containers at the brine production project shall be constructed, oper-ated, and maintained such that they will not leak or cause an unautho-rized discharge to surface or subsurface waters. (5) Thi
	(3) The operator of a brine production project, including associated brine production wells and Class V spent brine return injec-tion wells, shall comply with the requirements of this section as well as with all other applicable Commission rules and orders. (4) Any pipelines, flowlines, storage, or any other brine containers at the brine production project shall be constructed, oper-ated, and maintained such that they will not leak or cause an unautho-rized discharge to surface or subsurface waters. (5) Thi
	(3) The operator of a brine production project, including associated brine production wells and Class V spent brine return injec-tion wells, shall comply with the requirements of this section as well as with all other applicable Commission rules and orders. (4) Any pipelines, flowlines, storage, or any other brine containers at the brine production project shall be constructed, oper-ated, and maintained such that they will not leak or cause an unautho-rized discharge to surface or subsurface waters. (5) Thi


	(6) Brine field--A formation or the correlative depth inter-val designated in the field designation or rules that contains brine re-sources. (7) Brine production project--A project the purpose of which is the extraction of brine resources from a brine field. The term includes brine production wells, Class V spent brine return injection wells, monitoring wells, brine flowlines, and any equipment associated with the project. (8) Brine production project area--The surface extent of the land assigned to a brine
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	(24) Flow rate--The volume per time unit given to the flow of gases or other fluid substance which emerges from an orifice, pump, turbine or passes along a conduit or channel. (25) Fluid--Any material or substance which flows or moves whether in a semisolid, liquid, sludge, gas, or any other form or state. (26) Formation--A body of consolidated or unconsolidated rock characterized by a degree of lithologic homogeneity which is pre-vailingly, but not necessarily, tabular and is mappable on the earth's surfac
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	(40) Pollution--The alteration of the physical, chemical, or biological quality of, or the contamination of, water that makes it harm-ful, detrimental, or injurious to humans, animal life, vegetation or prop-erty or to public health, safety, or welfare, or impairs the usefulness or the public enjoyment of the water for any lawful or reasonable purpose. (41) Pressure--The total load or force per unit area acting on a surface. (42) Schedule of compliance--A schedule of remedial measures included in a permit, 
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	son may construct or operate such wells without a permit under this section. (2) Applications and reports shall be signed in accordance with this paragraph. (A) Applications. All applications shall be signed as follows: (i) for a corporation, by a responsible corporate offi-cer. A responsible corporate officer means a president, secretary, trea-surer, or vice-president of the corporation in charge of a principal busi-ness function, or any other person who performs similar policy-making or decision-making fu
	(B) §3.5 of this title (relating to Application To Drill, Deepen, Reenter, or Plug Back); (C) §3.11 of this title (relating to Inclination and Direc-tional Surveys Required); (D) §3.12 of this title (relating to Directional Survey Company Report); (E) §3.16 of this title (relating to Log and Completion or Plugging Reports) (F) §3.17 of this title (relating to Pressure on Braden-head) (G) §3.18 of this title (relating to Mud Circulation Re-quired); (H) §3.19 of this title (relating to Density of Mud-Fluid); 
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	(1) Spacing. All brine production wells and Class V spent brine return injection wells shall be completed within the brine produc-tion project area and no less than one-half mile from the boundary of the brine production project area and no less than one-half mile from any interest within the brine production project area that is not participat-ing in the project, unless special field rules provide different spacing requirements or the applicant obtains an exception to this paragraph pursuant to paragraph (
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	(A) Application for new brine field designation. A new brine field designation may be made by the Commission after a hearing after notice to all operators of brine production wells within a two-and one-half-mile radius of the brine discovery well. The applicant shall provide proper evidence proving that a well is completed in a new field. (i) The applicant shall submit a legible area map, drawn to scale, which shows the following: (I) all oil, gas, brine production, and abandoned wells within at least a two
	(A) Application for new brine field designation. A new brine field designation may be made by the Commission after a hearing after notice to all operators of brine production wells within a two-and one-half-mile radius of the brine discovery well. The applicant shall provide proper evidence proving that a well is completed in a new field. (i) The applicant shall submit a legible area map, drawn to scale, which shows the following: (I) all oil, gas, brine production, and abandoned wells within at least a two
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	(A) Application for new brine field designation. A new brine field designation may be made by the Commission after a hearing after notice to all operators of brine production wells within a two-and one-half-mile radius of the brine discovery well. The applicant shall provide proper evidence proving that a well is completed in a new field. (i) The applicant shall submit a legible area map, drawn to scale, which shows the following: (I) all oil, gas, brine production, and abandoned wells within at least a two


	other brine field or oil or gas field previously shown to be commer-cially productive. (B) Temporary brine field rules. (i) The Commission will accept applications for temporary brine field rule hearings for brine fields after the first well has been completed in a brine field. (ii) When requesting such hearings, the applicant shall furnish the Commission with a list of the names and addresses of all operators of wells within a two-and one-half-mile radius of the brine discovery well. (iii) At the hearing o
	other brine field or oil or gas field previously shown to be commer-cially productive. (B) Temporary brine field rules. (i) The Commission will accept applications for temporary brine field rule hearings for brine fields after the first well has been completed in a brine field. (ii) When requesting such hearings, the applicant shall furnish the Commission with a list of the names and addresses of all operators of wells within a two-and one-half-mile radius of the brine discovery well. (iii) At the hearing o

	(iii) all owners of record of unleased mineral inter-ests. (C) In addition to the notice required under subsection (f) of this section, an applicant seeking an exception to the contiguity requirements of paragraph (2)(F) of this subsection shall file with its application the names and mailing addresses of the following persons for tracts located between the non-contiguous portions of its proposed project area that are farther apart than the minimum spacing distance for wells in the brine field: (i) the desi
	(iii) all owners of record of unleased mineral inter-ests. (C) In addition to the notice required under subsection (f) of this section, an applicant seeking an exception to the contiguity requirements of paragraph (2)(F) of this subsection shall file with its application the names and mailing addresses of the following persons for tracts located between the non-contiguous portions of its proposed project area that are farther apart than the minimum spacing distance for wells in the brine field: (i) the desi
	(C) The application shall specify the proposed use or uses for the brine produced by the project. (D) The application shall specify the estimated maxi-mum number of brine production wells and Class V spent brine return injection wells that will be operated within the brine production project. (E) The application shall designate the total number of acres included in the proposed brine production project area, which shall equal not less than 1,280 acres per brine production well unless special field rules pro
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	(viii) formation fracture pressure of the brine field, the method used to determine fracture pressure and the expected direc-tion of fracture propagation. Calculations demonstrating injection of spent brine into the proposed brine field shall not exceed the fracture pressure gradient and information showing injection into the brine field will not initiate fractures through the confining zone; (ix) a description of the proposed well stimulation program, if applicable, including a description of the stimulati
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	miles (a circle with a radius of 9.08 kilometers) centered around the proposed injection well location. (Q) The application shall include a certification that the applicant has a good faith claim to produce the brine resources for the tracts included in the brine production project area. (R) The application shall include a proposed plugging and abandonment plan. (S) The applicant shall ensure that, if required under Texas Occupations Code, Chapter 1001, relating to Texas Engineering Practice Act, or Chapter
	miles (a circle with a radius of 9.08 kilometers) centered around the proposed injection well location. (Q) The application shall include a certification that the applicant has a good faith claim to produce the brine resources for the tracts included in the brine production project area. (R) The application shall include a proposed plugging and abandonment plan. (S) The applicant shall ensure that, if required under Texas Occupations Code, Chapter 1001, relating to Texas Engineering Practice Act, or Chapter
	using the most recent U.S. Census Bureau American Community Survey data. If the AOR incudes an EJ or Limited English-Speaking Household community, the applicant shall conduct enhanced public outreach activities to these communities, including a public meeting. Efforts to include EJ and Limited English-Speaking Household com-munities in public involvement activities in such cases shall include: (A) published meeting notice in English and the identi-fied language (e.g., Spanish); (B) comment forms posted on t


	(i) the county or counties within which the brine pro-duction project area is located; (ii) a copy of the plat required by subsection (e)(3)(M) of this section; (iii) the name of the brine field; (iv) the depth to the top of the brine field; (v) the proposed life of the brine production project; and (vi) a statement that an affected person may file a protest within 30 days of the date of the notice and any interested person may submit comments to the Commission within 30 days of the date of the notice. (D) 
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	(1) Permitting procedures. (A) Initial permit application review. Upon receipt of an application for a permit, the Director will review the application for completeness. Within 30 days after receipt of the application, the Director will notify the applicant in writing whether the application is complete or deficient. A notice of deficiency will state the additional information necessary to complete the application, and a date for sub-mitting this information. The application will be deemed withdrawn if the 
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	(E) cause exists for terminating a permit under para-graph (3) of this subsection, and the Commission determines that mod-ification, or revocation and reissuance, is appropriate; or (F) a transfer of the permit is proposed. (2) Minor modifications. With the permittee's consent, the Director may make minor modifications to a permit administratively, without following the procedures of paragraph (1) of this subsection. Minor modifications may only: (A) correct clerical or typographical errors, or clarify any 
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	(D) sample or monitor any substance or parameter for the purpose of assuring compliance with the permit or as otherwise authorized by the Texas Water Code, §27.071, or the Texas Natural Resources Code, §91.1012. (2) Commission testing. The Commission may make any tests on any well at any time necessary for regulation of wells under this section, and the operator of such wells shall comply with any directives of the Commission to make such tests in a proper manner. (3) Duty to comply. The permittee shall com
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	production project and brine production wells after the permit expires shall file an application for a new permit at least 180 days before the existing permit expires, unless a later date has been authorized by the Director. (12) Permit actions. The permit may be modified, revoked and reissued, or terminated for cause. The filing of a request by the permittee for a permit modification, revocation and reissuance, or ter-mination, or a notification of planned changes or anticipated noncom-pliance does not sta
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	(ii) A written report shall be filed with the Director and the appropriate district office within five days of the time the per-mittee becomes aware of the noncompliance. The written report shall contain the following information: (I) a description of the noncompliance and its cause; (II) the period of noncompliance, including ex-act dates and times, and, if the noncompliance has not been corrected, the anticipated time it is expected to continue; and (III) steps planned or taken to reduce, eliminate, and p
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	(j) Additional permit conditions for Class V spent brine return injection wells. In addition to the conditions in subsection (i) of this section, Class V spent brine return injection wells shall be subject to the following. (1) Unauthorized injection prohibited. No person may op-erate a Class V spent brine return injection well without obtaining a permit from the Commission under this section. No person may begin constructing a new Class V spent brine return injection well until the Commission has issued a 
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	operator shall provide at least 48 hours' notice to the appropriate Com-mission district office. (D) Appropriate logs and other tests shall be conducted during the drilling and construction of a Class V spent brine return in-jection well to verify the depth to the top of the brine field, adequacy of cement behind the casing strings, and injectivity and fracture pressure of the brine field. A descriptive report interpreting the results of such logs and tests shall be prepared by a knowledgeable log analyst a


	a formation containing a USDW. An unsatisfactory explanation may result in a requirement that the well be tested for mechanical integrity. (E) For each workover of an injection well, the operator shall notify the appropriate Commission district office at least 48 hours prior to the beginning of the workover or corrective maintenance oper-ations that involve the removal of the tubing or well stimulation, and a mechanical integrity test shall be run on the well after the workover is completed if the packer is
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	calibration certificate shall be submitted to the Director at the time of demonstration and every time the gauge is calibrated. A pressure gauge shall have a resolution so as to allow detection of at least one-half of the maximum allowable pressure change. (G) Timing of mechanical integrity testing. (i) Both internal and external mechanical integrity shall be demonstrated before injection operations begin. (ii) Internal mechanical integrity shall be demon-strated annually thereafter and after any workover t
	(A) Monitoring requirements. Permits shall specify the following monitoring requirements: (i) the proper use, maintenance, and installation of monitoring equipment or methods; (ii) the type, intervals, and frequency of monitoring sufficient to yield data representative of the monitored activity, includ-ing continuous monitoring when appropriate; (iii) the reporting of monitoring results with a fre-quency dependent on the nature and effect of the monitored activity, but in no case less than annually; and (iv
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	(v) Information that shall be reported under this sub-paragraph includes the following: (I) any monitoring or any other information that indicates that any contaminant may endanger USDWs; and (II) any noncompliance with a permit condition or malfunction of the injection system that may cause fluid migration into or between USDWs. (F) Reporting errors. If the operator becomes aware that it failed to submit any relevant facts or report any noncompliance, or that it submitted incorrect information in a permit 
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	tration of medication for respiratory distress to the commissioner of DSHS. COMMENTS The 31-day comment period ended December 16, 2024. During this period, DSHS received comments from five com-menters regarding the proposed rules, including three school nurses, the TEA, and the Asthma and Allergy Foundation of America, MidStates Chapter. In consultation with DSHS School Health Program attorney, as appropriate, comments were taken into consideration and a summary of comments and DSHS's re-sponses follows. Co
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	the rules require the school refer a student who doesn't have an asthma diagnosis to a primary care provider and notify the parent of the referral. The rule is intended as an optional policy school districts may utilize to support students, staff, and visitors diagnosed or undiagnosed with asthma. Please refer to TEC §38.208. Comment: TEA suggests additional clarity on §40.44(a)(1)(B). The commenter suggested the language from TEC §38.208(b-1) and TEC §38.208(d-1) should be combined to include the admin-ist
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	which DSHS, in consultation with TEA and SEAC, established rules on the types of medication that may be administered to persons experiencing respiratory distress based on a review of the best available medical evidence. The rules state schools must obtain at least one MDI with appropriate spacer (valved holder chamber) or at least five vials of nebulizer solution with appropriate nebulizer-required equipment to accommodate the developmental needs of the student population. STATUTORY AUTHORITY The amendments
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	(c) If a school district, open-enrollment charter school, or pri-vate school voluntarily adopts an unassigned medication for respiratory distress policy, the policy must include: (1) the designated campus administrator to coordinate and manage policy implementation, which includes: (A) conducting a review at the campus to determine the need for additional doses; (B) training school personnel and school volunteers; (C) acquiring or purchasing, maintaining, storing, and using unassigned medication for respira
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	(2) cover the authorized healthcare provider's standing or-der; (3) include processes to follow-up with the prescribing authorized healthcare provider and the student's primary healthcare provider; (4) provide information on the report required after admin-istering unassigned medication for respiratory distress under §40.47 of this subchapter (relating to Report on Administering Unassigned Med-ication for Respiratory Distress); (5) include information on the adopted unassigned medica-tion for respiratory di
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	with HHSC advisory board rule-drafting guidelines and adding requirements found in Texas HSC. COMMENTS The 31-day comment period ended on December 2, 2024. During this period, DSHS received a total of two comments re-garding the proposed rule from two commenters. A summary of comments relating to the Radiation Advisory Board and DSHS's responses follows. Comment: Two commenters requested that DSHS consider adding member positions. One commenter requests the addi-tion of a radiation safety officer (RSO). One
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	SUBCHAPTER A. AUTOMOBILE INSURANCE DIVISION 3. MISCELLANEOUS INTERPRETATIONS 28 TAC §5.205 The commissioner of insurance adopts amendments to 28 TAC §5.205, concerning the Motor Vehicle Crime Prevention Author-ity (MVCPA) pass-through fee. The amendments are adopted with changes to the proposed text published in the August 16, 2024, issue of the Texas Register (49 TexReg 6146). The sec-tion was revised in response to public comment. REASONED JUSTIFICATION. The amendments to §5.205 are necessary to implement
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	unnecessary and burdensome and will require substantial costs that will ultimately be shifted to Texas consumers. Agency Response. Although the updated notice language is im-portant to promote transparency and ensure policyholders are sufficiently informed, TDI agrees to remove subsection (c). In-surers must still update the notice to reflect the requirements in §5.205 but do not need to file the amended notice with TDI. However, if the notice language appears on a declarations page, policy form, or endorse
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