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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 80. MANUFACTURED HOUSING

The Manufactured Housing Division of the Texas Department
of Housing and Community Affairs (the "Department") adopts
amendments 10 Texas Administrative Code, Chapter 80, §80.41
and adopts repeal of §80.92 relating to the regulation of the man-
ufactured housing program. The rules are revised to comply
with House Bill 2706 (88th Legislature, 2023 regular session)
that amends the Manufactured Housing Standards Act and for
clarification purposes. The amendments to §80.41 and repeal
of §80.92 are adopted without changes to the proposed text as
published in the October 6, 2023, issue of the Texas Register
(48 TexReg 5795). The rule and repeal will not be republished.

The adoption of the rules are effective thirty (30) days following
the date of publication in the Texas Register.

The rules as proposed on October 6, 2023, are adopted as final
rules.

No comments were received and there were no request for a
public hearing to take comments on the rules.

The following is a restatement of the rules' factual basis:

10 Texas Administrative Code §80.41(c)(2)(A) - (C) is adopted
without changes to assist in enforcement of §1201.551(a)(7)
when an individual attempts to cheat or assist an individual
with cheating on any of the Manufactured Housing Division
Licensing exams.

10 Texas Administrative Code §80.41(g)(1) and (2) is adopted
without changes to update the requirements for an exemption
for a retailers license and the circumstances under which an ex-
emption is granted.

10 Texas Administrative Code §80.92 is adopted as repealed
because the inventory finance liens are no longer required to be
submitted to the Department.

SUBCHAPTER D. LICENSING
10 TAC §80.41

The amendments are adopted under §1201.052 of the Texas
Occupations Code, which provides the Director with authority
to amend, add, and repeal rules governing the Manufactured
Housing Division of the Department and §1201.053 of the Texas
Occupations Code, which authorizes the board to adopt rules as
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing
Division.

No other statutes, codes, or articles are affected by adoption of
the amended rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 19,
2024.

TRD-202400205

Jim R. Hicks

Executive Director

Texas Department of Housing and Community Affairs
Effective date: March 3, 2024

Proposal publication date: October 6, 2023

For further information, please call: (512) 475-2206

¢ ¢ ¢

SUBCHAPTER G. STATEMENTS OF
OWNERSHIP
10 TAC §80.92

The repeal is adopted under §1201.052 of the Texas Occupa-
tions Code, which provides the Director with authority to amend,
add, and repeal rules governing the Manufactured Housing Di-
vision of the Department and §1201.053 of the Texas Occupa-
tions Code, which authorizes the board to adopt rules as neces-
sary and the director to administer and enforce the manufactured
housing program through the Manufactured Housing Division.

No other statutes, codes, or articles are affected by adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 19,
2024.

TRD-202400206

Jim R. Hicks

Executive Director

Texas Department of Housing and Community Affairs

Effective date: March 3, 2024

Proposal publication date: October 6, 2023

For further information, please call: (512) 475-2206

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

ADOPTED RULES

February 2, 2024 49 TexReg 521



PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER C.
RELIABILITY

16 TAC §25.62

The Public Utility Commission of Texas (commission) adopts
new 16 Texas Administrative Code (TAC) §25.62, relating to
Transmission and Distribution Resiliency Plans. The commis-
sion adopts the rule with changes to the proposed text as pub-
lished in the September 29, 2023 issue of the Texas Register (48
TexReg 5600). The proposed rule will implement Public Utility
Regulatory Act (PURA) §38.078 as enacted by House Bill 2555
during the Texas 88th legislative session (R.S.). The proposed
rule establishes the requirements and procedures for an electric
utility to submit a resiliency plan to enhance the resiliency of its
transmission and distribution systems. Additionally, the rule de-
lineates the commission review process for the plans.

INFRASTRUCTURE AND

The commission received comments on the proposed rule from
AEP Texas Inc. (AEP), the Alliance for Retail Marketers (ARM),
CenterPoint Energy Houston Electric, LLC (CenterPoint), the
City of Houston (Houston), Don K Brown, the Electric Reliability
Council of Texas, Inc. (ERCOT), Electric Transmission Texas,
LLC (ETT), Entergy Texas Inc. (ETI), Grid Assurance, LLC (Grid
Assurance), Hunt Energy Network, LLC (HEN), Microgrid Re-
source Coalition (MRC), Office of Public Utility Council (OPUC),
Oncor Electric Delivery Company, LLC (Oncor), RPower LLC
(RPower), Secure the Grid Coalition (SGC), South Central
Partnership for Energy Efficiency as a Resource (SPEER),
Southwestern Electric Power Company (SWEPCO), Southwest-
ern Public Service Company (SPS), the Steering Committee of
Cities served by Oncor and Texas Coalition for Affordable Power
(OCSC & TCAP), Texas Advanced Energy Business Alliance
(TAEBA), Texas Consumer Association and Alison Silverstein
Consulting (TCA & ASC), Texas Electric Cooperatives Inc.
(TEC), Texas Energy Association for Marketers (TEAM), Texas
Industrial Energy Consumers (TIEC), and Texas New Mexico
Power Company (TNMP).

Oncor requested a hearing on October 6, 2023 and withdrew
the request on October 12, 2023. No other parties requested a
hearing for this rulemaking.

General Comments

Don K. Brown filed comments in support of the rule but did not
recommend any specific modifications to the text of the rule as
proposed.

Proposed §25.62(a) - Applicability
Subsection (a) describes the applicability of the rule.

ETT recommended clarifying that the rule applies to both electric
utilities that own and operate transmission and distribution sys-
tems, as well as transmission only entities such as itself.

SPS recommended clarifying in the proposed rule that a utility
may, but is not required to, file a resiliency plan.

Commission Response

The commission agrees with ETT's comments and modifies the
rule language to clarify that the rule applies to entities that own
and operate transmission and distribution systems as well as
entities that own transmission only systems. The commission
declines to modify the rule to clarify that a utility is not required to
submit a resiliency plan, because it is unnecessary. There are no
provisions in the rule that require a utility to file a resiliency plan.
The use of the term 'may' in proposed subsection (c) indicates
the submission of a resiliency plan is permissive.

Purpose Language

The commission further modifies proposed subsection (a) to in-
clude additional purpose language. This language provides ad-
ditional clarity on the intended interpretation of several provisions
of the rule. Specifically, it emphasizes that certain rule provisions
are not intended to limit the flexibility with which a utility can ap-
propriately tailor its resiliency plan to its system. This will be
discussed in further detail below.

Proposed §25.62(b) - Definitions
Proposed subsection (b) defines certain terms used in the rule.

TNMP recommended to either add definitions for the terms "re-
siliency," "resiliency measures," and "resiliency methods" or clar-
ify that each utility can define resiliency and the related terms
based on its service territory. TCA & ASC and SGC also recom-
mended adding a definition of "resiliency." SGC provided specific
language to add to the definition of 'resiliency'.

Oncor recommended defining the term "resiliency-related regu-
latory asset" to specify the categories of costs eligible for recov-
ery through the deferred regulatory asset.

TAEBA and SPEER recommended that a definition for "Dis-
tributed Energy Resource (DER) Integration Measures" and
"Distributed Energy Resource" be included.

Commission Response

The commission declines to add definitions of the terms
resiliency, resiliency measures, resiliency methods, or re-
siliency-related regulatory asset at this time. However, modi-
fications are made throughout the rule to clarify the intended
meaning of these terms in context. The commission also
declines to add distributed energy resources (DER)-related
definitions, because the commission did not accept related
recommendations to modify the substantive provisions of the
rule to use these words.

Proposed §25.62(b)(1) - Definition of 'Distributed Invested Cap-
ital’
Subsection (b)(1) defines the term "Distributed invested capital”

and provides details about the types of costs that are and are
not allowed to be categorized as distributed invested capital.

Houston recommended the commission remove references to
Federal Energy Regulatory Commission (FERC) Uniform Sys-
tem of Accounts 352 and 353 because these accounts are for
transmission structures and transmission station equipment and
must be recovered in the utility's transmission cost of service
(TCOS) rates.

AEP, CenterPoint, ETI, Oncor, and TNMP recommended the def-
inition include FERC Uniform System of Accounts 303 (Miscel-
laneous Intangible Plant), 391 (Office Furniture and Equipment),
and 397 (Communication Equipment) to align it with the existing
definition of the term in 16 TAC §25.243, relating to Distribution
Cost Recovery Factor (DCRF). AEP, TNMP and Oncor recom-
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mended the commission also include language related to defin-
ing distribution invested capital as invested capital that is catego-
rized or functionalized as distribution plant, distribution-related
intangible plant, and distribution-related communication equip-
ment and networks, as added by SB1015 (enacted by the 88th
Texas Legislature).

Commission Response

The commission disagrees with Houston regarding removing ref-
erences to FERC accounts 352 and 353 in the definition of the
term distributed invested capital. A portion of the costs in those
accounts may primarily serve and be properly functionalized to
the distribution function and, therefore, not qualify for inclusion in
transmission service rates under 16 TAC §25.192. The commis-
sion agrees with the other commenters, modifies the proposed
definition to align it to the definition in 16 TAC §25.243, and adds
statutory language to reflect the changes in the definition as de-
scribed in Senate Bill 1015 (88th Legislature, R.S.).

Proposed §25.62(b)(3) - Definition of Resiliency Event

Subsection (b)(3) defines the term "resiliency event" as a low
frequency, high impact event that poses a material risk to the
safe and reliable operation of an electric utility's transmission and
distribution systems.

ETI, ETT, SWEPCO, Oncor, and TNMP recommended the com-
mission remove the phrase "low frequency" from the definition.
ETI, Oncor, and TNMP further recommended the removal of
the phrase "high impact," and ETI and Oncor recommended
additional modifications to the proposed definition. Oncor rec-
ommended replacing the term "resiliency event" with "resiliency
risk" and proposed listing the major categories of resiliency
risks as part of the definition. SPS proposed adding language
to the definition to clarify that specific utility system and service
territory conditions may inform a utility's consideration of "low
frequency" as well as "high impact."

SPEER recommended redefining resiliency events to include
historical data on prolonged heat and cold events.

SWEPCO recommended replacing the word 'mitigated’ in the
definitions with more descriptive words and CenterPoint recom-
mended striking the word "mitigated" from the definition.

Commission Response

The commission modifies the rule to include the major categories
of resiliency events as recommended by Oncor but declines to
replace the term with "resiliency risk." The commission instead
includes purpose language in subsection (a)(1) that requires a
pragmatic construal of the term resiliency event. Some resiliency
events, such as hurricanes, may pose multiple types of resiliency
risks. In other instances, such as with a lightning strike, the oc-
currence might be characterized as an event, or arisk associated
with a larger event. The diverse nature of resiliency threats that
a system can face requires that each utility be given the flexibility
to characterize and analyze these threats in a way that makes
sense for its system. This emphasis on flexibility should address
Oncor's concerns.

The commission agrees that system resiliency may not always
be limited to the ability to withstand only low frequency, high
impact events and removes these phrases from the proposed
definition. Further, the intended contribution of these phrases is
captured by the portion of the definition that reads: "(a) resiliency
event is not primarily associated with resource adequacy or an
electric utility's ability to deliver power to load under normal oper-

ating conditions." In essence, the focus should be on resiliency,
and not reliability.

The commission also agrees with the commenters and replaces
the term mitigate with more descriptive terminology throughout
the rule, as appropriate, despite having removed the term from
this definition. The commission declines to amend the definition
of "resiliency event" to include historical data on prolonged heat
and cold events. Subsection (c)(2)(B) establishes sufficiently
broad requirements for detailed descriptions of a resiliency
event.

Proposed §25.62(b)(4) Resiliency-related Distribution Invested
Capital and (b)(5) Resiliency-related Net Distribution Invested
Capital.

Subsection (b)(4) defines the term "resiliency-related distribution
invested capital" as distributed invested capital associated with
the resiliency plan that is not included in a utility's rates. Sub-
section (b)(5) defines the term "resiliency-related net distribution
invested capital" as resiliency-related invested capital that is ad-
justed for depreciation and changes in taxes.

TIEC recommended the addition of clarifying language to the
definition of "resiliency-related distribution invested capital" that
would limit a utility to recovery of the incremental cost of re-
siliency measures to prevent double recovery of invested capital
through a resiliency plan. TIEC contended that utilities should
be allowed to recover only the incremental costs of resiliency
measures that are not already being recovered through existing
delivery rates. TIEC explained that resiliency plans may involve
replacing or retiring existing infrastructure that was included in
setting base rates. If the costs associated with the retired or re-
placed facilities are not removed from base rates, the utilities will
continue recovering on the retired facilities until their next full rate
review.

TIEC also recommended that the commission add language to
the proposed definition of "resiliency-related net distribution in-
vested capital" to remove accumulated depreciation and accu-
mulated deferred federal income taxes associated with distribu-
tion invested capital included in a utility' s rates that is retired or
replaced, to prevent double recovery of invested capital through
a resiliency plan.

Commission Response

The commission modifies the definition of "resiliency-related net
distribution invested capital" to require an offset equal to the
amount of net plant investment included in a utility's rates that
is retired or replaced by resiliency-related distribution invested
capital. The commission also modifies the definition to remove
accumulated depreciation and accumulated deferred federal in-
come taxes associated with distribution invested capital that is
retired or replaced by resiliency-related distribution invested cap-
ital. This will allow a utility to continue to recover the costs as-
sociated with any retired assets replaced by resiliency-related
distribution investments, but will not provide a return on those
retired investments. This approach strikes the right balance by
encouraging utilities to invest in resiliency without fear of losing
recovery of assets previously deemed prudent by the commis-
sion, and protecting ratepayers from providing utilities a return
on investments that are no longer used and useful and, there-
fore, the ratepayers are no longer benefitting from. This is also
consistent with precedent allowing a return of, but not on, rate
base amounts associated with assets that are no longer used
and useful in providing service.
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Proposed §25.62(c)(1) - Resiliency measures and methods

Subsection (c)(1) specifies that a resiliency plan can consist of
one or more resiliency measures designed to mitigate the risks
posed by a resiliency event and lists the methods that an electric
utility can utilize as a resiliency measure in its resiliency plan.

SWEPCO recommended removing the term "mitigate" and pro-
vided other modifications to subsection (c)(1), explaining that an
event cannot be mitigated but only the impact of the event can
be mitigated, and the purpose of a resiliency measure is to "pre-
pare for, adapt to, respond to, or recover from" a disruptive event
or risk. SWEPCO and TNMP recommended making the same
clarification for subsection (c)(2)(A).

Commission Response

The commission agrees the term "mitigate" is imprecise and
does not fully capture the breadth of possible resiliency mea-
sures. The commission modifies the rule to indicate that the
measures must be designed to prevent, withstand, mitigate, or
more promptly recover from the risks associated with a resiliency
event. The commission applies this change uniformly through-
out the rule.

Both TAEBA and HEN recommended adding additional meth-
ods to the list to enable greater utilization of DER resources for
resiliency purposes. Specifically, HEN recommended adding
the segmentation of distribution facilities for improved load
shed management and expediting the interconnection of DER
resources to the list of methods that resiliency measures may
utilize.

SPS recommended adding a new method, "promoting public
safety," to the list of methods. TCA & ASC recommend consider-
ation of third party and private non-wires measures and non-util-
ity-initiated investments to be included as resiliency methods.

Grid Assurance recommended modifying the rule to include the
phrases "at least" and "including but not limited to" in subsec-
tion (c)(1) to reflect statutory intent and clarify that the methods
included in the plan are not limited to the ten methods listed in
both the statute and the proposed rule. ETI and AEP agreed
with Grid Assurance's interpretation. All three commenters pro-
vided language to clarify their interpretation of statutory intent.
Grid Assurance also advocated for utilities to have the flexibil-
ity to engage in activities and methods for system resiliency that
are not part of the ten methods listed, such as electric utilities'
access to resources for replacements of key equipment.

Commission Response

The commission declines to modify the rule to add resiliency
methods beyond those that are included in the statute. The com-
mission interprets the statutory language "through at least one
of the following methods" as permitting the use of one or more of
the listed methods. If the list were intended to be nonexclusive,
it would have contained a term of expansion such as "including."
This rule provides access to novel cost recovery mechanisms,
and it is beyond the scope of this rulemaking to consider whether
additional methods other than those listed in statute should be
included.

ERCOT recommended that an electric utility be required to co-
ordinate with ERCOT concerning any transmission facility out-
ages that may result from an electric utility installing transmis-
sion upgrades as part of its resiliency plan. ERCOT also ar-
gued transmission upgrades that are part of a resiliency plan
and that require a change in the modeled characteristics of any

transmission facility in the ERCOT region should also be coordi-
nated. ERCOT further recommended that an electric utility not
be required to comply with the implementation schedule of an
approved resiliency plan if ERCOT has not approved an outage
that would be required to timely implement the plan.

Commission Response

The commission agrees with ERCOT's recommendations. Sub-
section (c)(2)(A)(vi) is added to require a utility to include, in its
resiliency plan, details about coordination with the utility's inde-
pendent system operator (ISO) for any transmission system out-
ages that may be required to implement an approved resiliency
plan. Subsection (c)(2)(F) is added to allow a utility to revise
the implementation schedule specified in an approved resiliency
plan if the utility's ISO has not approved an outage that would
be required to timely implement the plan. Lastly, subsection
(d)(1)(D) is added to include the utility's ISO as an entity that
must be notified and that receives a copy of a resiliency plan
when it is submitted by an electric utility.

Proposed §25.62(c)(2) - Contents of the resiliency plan

Subsection (c)(2) outlines the supporting documentation re-
quired in a resiliency plan.

SWEPCO recommended that subsection (c)(2) use "or" instead
of "and" to clarify that not all listed items are applicable to all
resiliency plan measures. Similarly, TNMP stated that the listed
items are broad and ambiguous and suggested either striking
the list or adding the phrase "to the extent applicable" to the end
of the list.

Commission Response

The commission agrees with SWEPCO and modifies the rule
language to replace "and" with "or" to clarify that all items listed
do not necessarily need to be part of all resiliency measures
that are part of a resiliency plan. This modification should also
address TNMP's concerns.

Proposed §25.62(c)(2)(A)

Subsection (c)(2)(A) lists the information that must be included
for each measure of a resiliency plan.

TEAM recommended adding a clause to subsection (c)(2)(A)
that would require a utility filing a resiliency plan to identify the ex-
pected method of cost recovery for each resiliency measure but
would not make the expected method of cost recovery binding.
TEAM explained that the anticipated cost recovery mechanism
would provide insight into when the rate changes associated with
aresiliency plan would take effect. TEAM provided redlines con-
sistent with its recommendation.

Commission Response

The commission declines to require the inclusion of nonbinding
expectations for which cost recovery mechanism will be used for
each resiliency measure. Nonbinding suggestions should not
be relied upon, and the commission has implemented other re-
quested modifications that will provide REPs with more foresight
into the timing of rate changes, as discussed elsewhere in this
order.

HEN recommended adding a clause to subsection (c)(2)(A) that
would require a utility's resiliency plan to include an analysis of
the potential integration of DER and microgrid solutions and de-
velop "non-discriminatory metrics" to allow market participants
to determine system adequacy for the interconnection of de-
mand-side energy resilience solutions.
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Commission Response

The commission declines to require every resiliency plan to in-
clude an analysis of potential integration of DER and microgrid
solutions because such a mandatory requirement is beyond the
noticed scope of this rulemaking.

Proposed §25.62(c)(2)(A)(i) - Prioritization of resiliency events

Subsection (c)(2)(A)(i) requires an electric utility to explain the
prioritization of the identified resiliency events and, if applicable,
the particular geographic area, system, or facilities where the
measure will be implemented.

TNMP requested clarification of the term "prioritization," noting
that the term is used in HB 2555 only in relation to areas of
lower performance. TNMP alternatively requested deletion of
this clause.

Commission Response

A transmission or distribution system may face a multitude of
potential resiliency events across its service territory. It is un-
likely that a resiliency plan will contain measures to address all
of these risks. Further, a resiliency plan may implement these
measures in specific geographic locations or in a particular order.
Subsection (c)(2)(A)(i) requires a utility to provide an explanation
for why it prioritized the selection of each event for inclusion in
the plan and any context necessary to assist the commission in
evaluating the plan's systematic approach. It does not require,
for instance, a rank-ordering of where each proposed measure
falls in the utility's priorities. If, however, a utility utilized tiers of
risks or another organizational framework in designing its plan,
it should provide an explanation of where each measure falls
in that framework. The commission declines to accept TNMP's
suggestion to delete the clause for the reasons explained above.

Proposed §25.62(c)(2)(A)(ii) Evidence of effectiveness of a re-
siliency measure

Subsection (c)(2)(A)(ii) requires an electric utility to provide evi-
dence of effectiveness of the resiliency measures included in its
resiliency plan. This clause also specifies that greater weight is
given to evidence that is quantitative, performance based or pro-
vided by an independent entity.

Houston recommended modifying the rule to require an electric
utility to include quantitative or performance-based evidence for
the activities within the plan. Houston explained that this evi-
dence is necessary to justify the activities and to set measurable
benefits up front so evaluation of these activities at the third an-
niversary of the plan is possible.

SPS advocated for creating flexibility for electric utilities to submit
evidence of effectiveness. SPS stated that although it is reason-
able to ask the utility to provide quantitative, performance-based
evidence to support its resiliency strategy, it is more difficult to
provide such evidence for a new resiliency investment. TNMP
also advocated for removing the clause for similar reasons as
SPS.

AEP commented that the proposed language was overly pre-
scriptive because types of evidence available for each measure
may vary depending on the unique set of circumstances pre-
sented by each case.

Commission Response

The commission agrees that different types of evidence will be
available to support the effectiveness of different types of re-
siliency measures. The commission modifies the rule to include

a new paragraph is subsection (a) that clarifies that a utility bears
the burden of proof on all aspects of its plan, that the utility
is not restricted in the types of evidence that it can provide to
support its plan, and that the commission will evaluate this evi-
dence on a case-by-case basis. However, the commission de-
clines to remove the rule text that supports the use of quanti-
tative and performance-based evidence because this provides
useful guidance that this type of evidence should be provided,
when available. When such information is not available, other
evidence such as qualitative evidence, predictive models, or at-
tribute-based evidence may be provided.

AEP and ETI recommended removing language related to
an independent entity providing evidence of effectiveness of
resiliency measures, stating that the commission is capable of
appropriately weighing evidence based on facts and circum-
stances.

Oncor commented that the proposed language related to an in-
dependent entity is ambiguous and recommended revisions so
that it refers to "an entity or consultant that is not employed by
(but may be retained as a consultant by) the utility and that has
relevant expertise."

Commission Response

The commission declines to remove this provision. The lan-
guage is advisory and intended to provide guidance to a utility in
preparing its plan.

The commission further declines to modify the rule as requested
by Oncor because Oncor's suggestion is too narrow. The com-
mission agrees that paid consultants may still be considered in-
dependent entities, but evidence "provided by an independent
entity" may also refer to studies conducted by national labs, case
studies conducted in other service territories, or other similar
sources. The intent of this language is merely to highlight the
value that independent evaluation or expertise can provide. In
many instances, a utility will be able to support the effectiveness
of a measure without relying upon independent entities.

Proposed §25.62(c)(2)(A)(iii) - Explanation of benefits of re-
siliency measures

Subsection (c)(2)(A)(iii) requires an electric utility to explain the
benefits of a proposed resiliency measure, including system
restoration costs, frequency and duration of outages, and
overall service reliability for customers, including critical load
customers.

AEP stated that the benefit of a resiliency measure may not be
limited to system restoration cost and frequency and duration
of outages. AEP explained that reduced exposure to resiliency
events is also a benefit and provided related rule language.

Commission Response

The commission declines to modify the proposed rule because
modification is unnecessary. Under the Texas Code Construc-
tion Act, "including" is a term of expansion. Accordingly, the list
of potential benefits is nonexclusive, and a utility may include in-
formation on other benefits a proposed resiliency measure will
provide.

Proposed §25.62(c)(2)(A)(v) - Selection of resiliency measure
over alternatives

Subsection (c)(2)(A)(v) requires a resiliency plan to explain the
selection of a resiliency measure over any reasonable and read-
ily identifiable alternatives.
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SWEPCO, AEP, ETI, and TNMP suggested deleting subsection
(c)(2)(A)(v). ETI, AEP and CenterPoint explained that, given that
utilities bear the burden of proof in these proceedings, they have
an incentive to include such information, when available. Center-
Point added that such a requirement is unnecessary because the
commission conducts a prudence analysis after the electric util-
ity has incurred costs. TNMP commented that the proposed lan-
guage is unclear and ambiguous, explaining that although some
measures may have no alternatives, other measures may have
innumerable "reasonable and readily-identifiable alternatives."

Oncor commented that the requirement to provide alternatives
will lead to unnecessary controversy during the evaluation of re-
siliency plans given the impossibility of assessing the complete
universe of potential alternatives for certain measures, and the
fact that there may not be any reasonable, readily identifiable al-
ternatives for other measures. Oncor proposes that the require-
ment be an explanation of the selection of each measure over
reasonable and readily identifiable alternatives, but only in those
cases where there are any such reasonable and apparent alter-
natives.

Commission Response

The commission declines to modify the rule as requested by the
commenters. To determine the appropriateness of a resiliency
measure, the commission requires information related to alter-
natives. Including, as part of the filed plan, justification for why
available alternative measures were not chosen will facilitate the
commission's review within the 180 days provided by statute.

The commission does not share commenters' concerns regard-
ing the terms "any" and "reasonable and readily-identifiable".
The language itself provides that, in many instances, there may
not be any alternatives to evaluate. Further, the rule does not re-
quire an assessment of the complete universe of potential alter-
natives. As CenterPoint notes, the utility does have the burden of
proof, which may even require the utility to support its measures
over alternatives that are not reasonable or readily-identifiable.
However, the intent of this requirement is to introduce evidence
of known alternatives at the outset of the proceeding. To miti-
gate prolonged controversy over whether a particular alternative
is "reasonable and readily-identifiable," the commission modifies
the rule to allow a sufficiency recommendation from commission
staff only.

MRC, RPower and HEN recommended adding rule language
that requires the utilities to consider customer-owned or third
party-owned microgrids or distributed energy resources to in-
crease distribution system resiliency, reduce frequency or dura-
tion of outages, or lower costs to customers. HEN recommended
an addition to clause (v) that would require utilities to analyze and
explain the selection of each resiliency measure over alterna-
tives that could be provided by "non-regulated, competitive en-
tities." MRC recommended that modernizing of electric utilities'
facilities, including digitization of distribution circuits, be included
in every approved resiliency plan.

Commission Response

The commission declines to explicitly require a resiliency plan
to evaluate any customer-owned generation resources as alter-
natives to the measures proposed in a resiliency plan. Neither
electric utilities nor the commission have the authority to require
customers to utilize any form of generation to improve system
resiliency. Accordingly, these are not alternatives that a utility is
capable of implementing. However, if existing distributed gen-
eration resources or potential future distributed generation re-

sources might reduce the risks posed by resiliency events, the
commission may take this into account when evaluating the ne-
cessity of the proposed measure. Further, if a potential resiliency
measure could be expected to result in a change in demand-side
behavior, this may also be considered, as appropriate.

Proposed §25.62(c)(2)(B)(i) and §25.62(c)(2)(B)(ii) - Defining re-
siliency events

Subsection (c)(2)(B)(i) requires an electric utility to define a re-
siliency event, the impact of which the resiliency plan is designed
to mitigate. Subsection (c)(2)(B)(ii) allows the utility to include
magnitude thresholds for a resiliency event in the definition to
conduct a granular analysis of the risk.

TNMP recommended altering the language of subsection
(c)(2)(B)(i) to note that the risks from resiliency events are what
is mitigated, rather than the resiliency events themselves.

Commission Response

The commission modifies the rule to also require the utility to
define any associated resiliency risks the plan is designed to ad-
dress. Further, under subsection (a)(2), terms such as "event"
and "risk" are to be construed pragmatically to alleviate concerns
over whether something precisely qualifies as an event, a risk,
or an impact of a risk. The essence of the requirement is that the
utility defines the problem that is being addressed in a manner
that will allow the commission to evaluate and track the effec-
tiveness of the solution.

AEP recommended identifying the resiliency event instead of
defining it because the term "define" suggests a level of preci-
sion that is not possible or desirable. SWEPCO recommended
deleting language that requires resiliency events to be defined
with sufficient detail.

Commission Response

The commission declines to modify the rule to replace the term
"define" with "identify." The resiliency events and risks faced by
each utility are different, so this rule is structured to provide a util-
ity with flexibility in identifying and characterizing these issues.
In light of this flexibility, it will be impossible for the commission to
evaluate these events and risks if what constitutes each type of
event is not defined as precisely as possible. These definitions
need not resemble a legal or dictionary definition. Rather, they
must identify the key parameters that establish whether an event
has occurred or not (e.g., how deep does running water have to
be to present flood-related risks). Further, subsection (a)(1) ac-
knowledges that the precision with which these events can be
defined will vary, and the commission will take a pragmatic ap-
proach to evaluating whether enough detail has been provided.

Proposed §25.62(c)(2)(B)(iv) - Evidence to support presence of
risk

Subsection (c)(2)(B)(iv) requires an electric utility to provide ev-
idence to support the presence of a risk posed by an identified
resiliency event. The rule clause also clarifies that the commis-
sion will give weight to studies conducted by an ISO or an inde-
pendent entity with relevant experience.

TAEBA recommended that utilities be allowed to submit histor-
ical evidence and results from predictive models as evidence
of the presence of risk. Oncor, AEP, and ET| recommended
deleting the clause because it was duplicative of subsection
(c)(2)(A)(ii), and it is too prescriptive. AEP asserted that com-
missioners are in the best position to weigh the evidence.
TCA & ASC recommended requiring a utility to use credible
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forward-looking threat analyses and sources in addition to
historical data.

SPS suggested striking language referring to historical data re-
lated to resiliency events and reducing the weight given to stud-
ies conducted by independent entities. SWEPCO stated that ev-
idence from an ISO or independent entity should not be required
because a utility can provide evidence to support presence of
risk without additional information from a third party.

Commission Response

The commission declines to modify the rule to either explicitly
allow or explicitly require a utility to provide a particular type of
evidence in support of its plan. The utility has the burden of
proof and may rely upon the evidence of its choice in attempting
to satisfy that burden. The commission also declines to strike
the language giving great weight to studies conducted by inde-
pendent entities or ISOs, because this language is advisory and
intended to provide guidance to a utility in preparing its plan.

Proposed §25.62(c)(2)(C) - Evaluation Metric or Criteria

Subsection (c)(2)(C) requires a metric or criteria for evaluating
the effectiveness of each resiliency measure proposed in the re-
siliency plan.

SWEPCO and AEP recommended deleting subsection (c)(2)(C).
SWEPCO clarified that quantification of a resiliency measure's
effectiveness (such as restoration cost dollars saved, or cus-
tomer outage minutes avoided) in such circumstances would be
speculative. SWEPCO conjectured that speculative estimates
of effectiveness might trigger intervenors recommending disal-
lowance of costs based on conclusions drawn from such infor-
mation. Further, SWEPCO asserted, this could also prompt the
commission to bring an enforcement action against a utility for
its resiliency measures' performance during an event. SWEPCO
stated that such uncertainty may cause hesitance among utilities
to propose a resiliency plan, due to the inherent risk that doing
so would create.

AEP recommended deleting the word "metric" throughout the
rule because the concept of a metric suggests that the effective-
ness of a resiliency measure depends on how a utility recovers
from a resiliency event. AEP explained that resiliency is largely
about what does not happen, which is inherently difficult to mea-
sure.

Commission Response

The commission declines to delete the word "metric" or remove
this requirement from the rule. However, the commission does
modify the rule to include language in subsection (a)(1) indicating
that the terms "metric" and "criteria" are to be construed prag-
matically. Further, the commission agrees that some intended
resiliency benefits will be difficult to measure. This requirement
is designed to give utilities the ability to articulate the benefits of
a resiliency measure in a manner suited to that measure. If a
particular measure cannot be evaluated quantitatively, the utility
must explain why. A lack of quantifiability does not necessarily
disqualify a measure from approval.

TNMP recommended removing subsection (c)(2)(C)(iii) because
of lack of clarity on how to estimate "expected effectiveness" of
various measures. TNMP also argues this would limit the appli-
cation of new technologies, because "there would be no ability
to estimate their 'expected effectiveness."

Commission Response

The commission disagrees that this provision lacks clarity on
how effectiveness is supposed to be estimated. The effective-
ness will be determined according to the criteria or metric pro-
posed by the utility. This gives the utility flexibility to align the as-
sessment of effectiveness with the utility's objective in proposing
the resiliency measure.

The commission also disagrees that this requirement limits the
use of new technologies or methods. The utility is merely re-
quired to provide its best assessment of what improvements it
expects if the proposed measure is implemented. Whether the
commission finds that assessment compelling enough to con-
sider the measure will vary on a case-by-case basis.

If a new technology or strategy is so untested that the utility is
completely unable to make any sort of assessment, projection,
or explanation of the benefits it will provide, the commission will
take that into account when analyzing the measure. This re-
quirement is essential for providing the commission with insight
into why a utility is proposing the measure and how speculative
the benefits are.

ETI and Oncor recommended modifications to the proposed rule
that would allow the utilities the flexibility to choose an evalua-
tion metric. ETI recommended that utilities be permitted to apply
an evaluation metric to their plan as a whole, to certain groups
of measures, and individual measures, as appropriate. Oncor
recommended concluding the subparagraph with "if applicable"
to make the requirement conditional.

CenterPoint recommended replacing the subparagraph with a
requirement for retrospective evaluation of a resiliency measure.
CenterPoint suggested that a utility conduct a post-resiliency
event analysis that analyzes the impact of a resiliency measure
on service restoration times and costs, wherever possible. On-
cor provided language to compare the expected effectiveness
of a measure in an updated resiliency plan with actual results
achieved by the utility from implementation of the measure.

Commission Response

The commission agrees with ETI that the same evaluation met-
ric may be used to evaluate a group of measures or the entire
resiliency plan. The proposed rule allows each utility to propose
how each measure should be evaluated, which may include that
it should be evaluated in conjunction with one or more other mea-
sures included in the plan. This evaluation strategy is most ap-
propriate when each measure functions as a component of a
larger strategy to achieve a single resiliency-related objective.

However, if a utility proposes that a group of measures be
evaluated together, the commission may not be able to evaluate
the contribution that each measure makes to the effectiveness
of that group of measures. This may result in undesirable
outcomes, such as the commission rejecting multiple measures
when it might have otherwise determined that one or more
of the measures merited approval. To avoid this outcome, if
appropriate, an electric utility could provide a primary evaluation
of a group of measures and a supplemental evaluation of any
individual measures that could provide standalone value.

The commission declines to make the modifications suggested
by Oncor. The submission of an evaluation metric or criteria can-
not be conditional for the reasons discussed above. However,
the commission does modify subsection (g) of the rule to re-
quire evidence of the effectiveness of prior resiliency measures
to be provided as part of any updated resiliency plans that in-
clude measures designed to address similar resiliency events.
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SPS commented that subsection (c)(2)(C)(i) requires the re-
siliency plan to include documentation necessary to support the
use of the selected evaluation metric but provides no guidelines
regarding what will be deemed as sufficient documentation.

Commission Response

The commission agrees and modifies the rule to require only an
explanation of the appropriateness of the selected metric or cri-
teria. However, a utility does have the burden of proof regarding
the appropriateness of the metric or criteria, so some evidence
may need to be provided if the appropriateness is not a sim-
ple metric such as restoration time or number of outages. This
may be of particular importance in areas such as cybersecurity,
which may contain risks and concepts that are less familiar to
those without special expertise in that area.

Proposed §25.62(c)(2)(D) - Distinction between the proposed re-
siliency measure and similar existing programs or measures

Subsection (c)(2)(D) requires an electric utility to distinguish the
resiliency measures proposed in the resiliency plan from similar
existing programs required by law, such as §25.95 and §25.96.
The provision also requires an explanation of how existing mea-
sures or programs similar to the proposed resiliency related mea-
sures or programs will work in conjunction with one another.

SWEPCO recommended removing the references to §25.95 and
§25.96 as examples of other requirements that are required by
law, because these are only reporting requirements.

Commission Response

The commission agrees with SWEPCQ's comments and clarifies
the proposed rule to reflect that these programs are not required
by law. However, the commission retains the references as ex-
amples of existing programs that must be distinguished from pro-
posed resiliency measures.

CenterPoint recommended revising the rule to make the require-
ment to distinguish resiliency measures from existing general re-
siliency projects permissive.

Commission Response

The commission disagrees with CenterPoint's recommendation
and declines to modify the proposed rule. Clear distinction be-
tween existing and proposed resiliency activities is necessary for
the commission's review of proposed plans. The commission will
use the information to evaluate the potential for double recovery
of investments, as well as duplicative investments.

OCSC & TCAP recommended requiring the electric utility to pro-
vide both existing measures or programs that are similar to re-
siliency related measures and programs' FERC accounts, in-
vestments, equipment, and objectives to distinguish between
both resiliency measures and existing programs.

Commission Response

The commission modifies the proposed rule text to clarify that
the electric utility is required to distinguish between resiliency
measures that are similar to the existing programs and measures
currently being undertaken and those that are otherwise required
by law. The commission declines to modify the proposed rule
to specify which precise information is required, such as FERC
accounts of existing expenses, to distinguish between current
and proposes programs.

Houston cautioned that utilities may seek to move standard
maintenance programs, storm hardening programs, or cyber

and physical security programs mandated by NERC as resiliency
measures, into a resiliency plan. Houston recommended that
only new programs or specifically expanded programs beyond
the utilities' storm hardening measures described in their current
filings for §25.95 or vegetation management be included in the
Resiliency Cost Recovery Rider.

Commission Response

The commission shares Houston's concerns. The existing rule
expressly requires utilities to distinguish its proposed resiliency
measures from any existing measures and program, and any
measures are programs that are required by law. Further, utilities
are only permitted to recovery incremental expenses incurred in
implementing resiliency plans.

Proposed §25.62(c)(2)(F) - Contents of the resiliency plan

Subsection (c)(2)(F) requires an executive summary of the re-
siliency plan.

TCA & ASC commented that "the rule should require the (re-
siliency) plan to list all proposed resilience measures in a table
with associated resilience events and prioritize those measures
that constructively address multiple threats."

Commission Response

The commission agrees that such a chart could be beneficial,
and modifies adopted subsection (c)(2)(G) to allow the utility to
present the information required in the executive summary or in
the form of a chart. Additional modifications are made to clarify
the commission's intent. The commission declines to require
the utility to prioritize measures that address multiple threats.
Such a uniform requirement would undermine the utility's ability
to prioritize particularly acute resiliency risks or otherwise tailor
a reliability plan to the resiliency risks faced by that system.

Proposed §25.62(d)(1) - Notice and intervention deadline

Subsection (d)(1) prescribes the notice and intervention dead-
lines for an electric utility upon filing a resiliency plan with the
commission.

Houston and ERCOT commented that subsection (d)(1) should
be revised to require utilities in the ERCOT region to provide
ERCOT with notice and a copy of the application for a resiliency
plan. ERCOT further recommended language authorizing ER-
COT to obtain, upon request, a complete copy of the resiliency
plan filing within the same scope of disclosure afforded to OPUC.
Houston also recommended subsection (d)(1) be amended to re-
quire non-ERCOT utilities to provide the same information to the
applicable 1SO.

Commission Response

The commission agrees that notice to the appropriate in-
dependent system operator is beneficial and adds new
§25.62(d)(1)(E). The commission also modifies the rule to
require the utility to provide its independent system operator
with a complete copy of its resiliency plan, upon request.

AEP recommended notice by e-mail be permitted under subsec-
tion (d)(1) because doing so would be consistent with the com-
mission's order suspending rules in Project Number 50664 in
2020 and has proven to be a cost-effective alternative to notice
by mail.

Oncor recommended subsection (d)(1) to be revised to match
the notice and intervention deadline provision in §25.243(e)(2).
In contrast, OPUC recommended the deadline to intervene be
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consistent with §22.51(a)(1)(F), which is "45 days after the filing
of a complete application,” and that an application be considered
complete when commission staff makes a sufficiency determina-
tion regarding notice and the completeness of the application.

Commission Response

The commission modifies the notice language to match §25.243.
Under this modification, the utility may provide notice using "a
reasonable method of notice," which in most instances includes
email notice, and for some parties, includes a market notice.

The commission also modifies the rule to extend the intervention
deadline from 20 days after the filing of the application to 30 days
from the date service of notice is complete.

Proposed §25.62(d)(1)(C) - Notice to OPUC

Subsection (d)(1)(C) requires that OPUC be provided notice of
the filing of a resiliency plan, which must include a complete copy
of the resiliency plan.

AEP recommended §25.62(d)(1)(C) be revised to exclude pro-
viding Critical Energy/Electric Infrastructure Information (CEIl)
automatically through notice to OPUC. AEP provided redlines
consistent with its recommendation.

Commission Response
The commission agrees and modifies the rule accordingly.
New §25.62(d)(1)(C) - Notice to REPs of RCRR effective date

TEAM recommended adding a new subparagraph to subsection
(d)(1), which would require a utility to provide notice directly to
REPs of the filing of a resiliency application as it would serve
as an "advanced signal" to REPs in advance of a possible rate
change.

Commission Response

The commission agrees and modifies the rule to notify REPs of
a new resiliency plan application.

Proposed §25.62(d)(2) - Sufficiency of resiliency plan

Subsection (d)(2) specifies the criteria for sufficiency of a re-
siliency plan and the timeline, requirements, and procedures for
such a review by the commission, which includes allowing par-
ties to file motions of deficiency.

To account for concerns raised by commenters throughout the
rule, such as the definition of resiliency event or whether alterna-
tive measures are reasonable and readily-identifiable and, thus,
need to be evaluated in the plan, the commission streamlines
the sufficiency determination process by modifying the rule to
remove the ability of parties to file motions of deficiency and re-
places it with a commission staff recommendation on sufficiency.
Under this process, commission staff will have 28 days from the
date a resiliency plan is filed to provide a recommendation on
sufficiency, and the utility will have seven days to respond. If the
presiding officer determines the plan is deficient, the utility may
amend its plan, and staff will have 10 days to provide an updated
recommendation. Finally, if the presiding officer has not ruled
on sufficiency within 14 days after a deadline for a sufficiency
recommendation, the plan is deemed sufficient. This process is
consistent with the process utilized in several other commission
rules.

ETIl recommended the timeline in subsection (d)(2) to respond to
a deficiency motion on an initial application be extended from five
working days to 10 calendar days. ETI also recommended that

the timeline in subsection (d)(2) for an automatic determination
of sufficiency be extended from 35 calendar days to 40 calendar
days.

Commission Response

As noted in the above discussion, the commission modifies re-
sponse deadline from five working days to seven calendar days.
The commission declines to extend the deadline to ten calendar
days because the shift to a commission staff-led sufficiency re-
view process ensures that the utility will have to respond to only
one filing on sufficiency. The commission also declines to extend
the automatic sufficiency determination to 40 days, because this
is no longer applicable to the structure of the rule.

Proposed §25.62(d)(3) - Approval, modification, or denial of a
resiliency plan

Subsection (d)(3) specifies the procedure and timeline for com-
mission approval, modification, or denial of a resiliency plan.

Houston stated it would be "more efficient" if the procedural
schedule for deadlines in a resiliency plan proceeding were
similar to the procedural schedule of a general rate case pro-
ceeding. Further, Houston recommended a staggered filing
schedule for utilities to submit their resiliency plans, such as as-
signing certain utilities even-numbered years or odd-numbered
years to file, to avoid stressing the resources of commission
staff and OPUC.

Commission Response

The commission declines to modify the rule to mirror the pro-
cedural schedule for rate cases or establish a staggered filing
schedule for resiliency plans. Until the commission has experi-
ence with evaluating resiliency plans, it is unclear to what extent
these cases will resemble rate cases or what level of resources
will be required to evaluate them. Further, improving the re-
siliency of our electric system is an important priority across the
state, and the commission does not have any basis to determine
priorities or how to stagger the filing of these plans.

Proposed §25.62(d)(3)(A) - Denial of a resiliency plan

Subsection (d)(3)(A) states that denial of a resiliency plan is not
a finding on the prudence or imprudence of a measure and that
an electric utility may file a revised resiliency plan upon denial.
Upon adoption, this provision was renumbered as §25.62(d)(5).

TEC recommended adding "denial or approval" to subsection
(d)(3)(A) to ensure consistency with the reconciliation process
under subsection (f)(4). TEC stated that its requested addition
would ensure that the estimated costs in an approved resiliency
plan are subject to reconciliation. Without this addition, utilities
might argue that the estimated costs in a resiliency plan have
been deemed prudent, nullifying the purpose of a full rate case
to review the prudence of costs actually incurred during the prior
rate period.

Commission Response

The commission declines to modify the rule because it is unnec-
essary. As TEC points out, all costs associated with the imple-
mentation of an approved resiliency plan are subject to prudency
review. A utility must implement resiliency plans prudently, even
if that requires the utility to implement it at a cost that is below
the costs estimated in the resiliency plan.

By contrast, the rule language stating that a denied resiliency
plan is not a determination on the prudency of the measure is
necessary to reflect statutory language. Further, a utility is per-
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mitted to enact most potential resiliency measures outside of the
context of a resiliency plan, subject to other applicable legal re-
quirements. That a proposed measure was deemed inappropri-
ate for inclusion in a resiliency plan - which could be determined
for reasons unrelated to cost - does not necessarily mean that
measure cannot be prudently implemented otherwise.

SPS recommended that the commission's approval of a re-
siliency plan carry a presumption of prudence of need and
cost estimates for all projects detailed in the plan, including the
distribution and transmission O&M. SPS asserted that presump-
tions of prudence are reasonable because the commission's
pre-approval of a plan establishes functional authorization to
implement projects without creating ambiguity around potential
cost recovery on those approved projects, while also retaining
a more formal review of recovery of costs that exceed those
estimates, if needed.

Commission Response

The commission declines to modify the rule to include a pre-
sumption of the prudence of need. Unless the conditions for
a good cause exception under subsection (e) are met, a utility
is required by that subsection to implement the measures in its
approved resiliency plan. Generally, complying with applicable
legal requirements is presumed to be prudent. However, the
inclusion of explicit language establishing a presumption of pru-
dence may create uncertainty as to which aspects of the plan
carry the presumption. For example, the commission does not
agree with SPS's argument that any costs incurred up to the cost
estimates in an approved plan can be presumed to be prudent.
A utility has an obligation to ensure that all costs of implement-
ing its resiliency plan are prudently incurred, even if that means
implementing a measure at a lower cost than the cost estimate
included in the resiliency plan. Similarly, if an approved resiliency
measure is to spend a predetermined amount of money on a cer-
tain action, the utility still has an obligation to use that pre-deter-
mined amount of money prudently. For example, if an approved
resiliency measure is to spend $50,000 on additional vegetation
management, whether the utility was able to complete a reason-
able amount of vegetation management with those funds is sub-
ject to review.

Implementing any resiliency plan will require the utility to make
many post-approval implementation decisions. Whether these
decisions are made prudently is subject to review.

SPS provided, without discussion, language that would, in the
event of a denial, require the commission to provide to the utility
"a summary of the topics of concern that resulted in the resiliency
plan denial."

Commission Response

The commission declines to require a summary of the topics of
concern that resulted in the resiliency plan's denial. The order
denying some or all of the measures in a resiliency plan will pro-
vide guidance to the utility. The utility can also seek informal
feedback from commission staff or individual commissioners af-
ter the contested proceeding is over.

Proposed §25.62(d)(3)(B) - Modification of a resiliency plan

Subsection (d)(3)(B) allowed a utility to withdraw a modified re-
siliency plan without prejudice until the deadline for a motion for
rehearing.

The commission removes this provision. If a utility disagrees
with a modification made by the commission it may challenge
that decision or request a rehearing using existing procedures.

Proposed §25.62(d)(4) - Commission Review of Resiliency Plan

Proposed subsection (d)(4) outlines the factors the commission
will consider when reviewing a resiliency plan.

HEN recommended that the commission's review include an
analysis of the extent to which the plan incorporates the statutory
policy set forth in PURA §39.001(d) to authorize competitive,
rather than regulatory, methods to the greatest extent feasible.

Commission Response

The commission disagrees that the statutory policy set forth in
PURA §39.001(d) is applicable to the evaluation of resiliency
plans. PURA §39.001(a) explicitly excludes transmission and
distribution services from the list of what should be determined
by customer choices and the normal forces of competition. Fur-
ther, PURA §38.078 specifically applies to regulated entities in-
creasing the resiliency of their own systems, and also directs
the commission to adopt rules to implement this statute. This
more specific statutory mandate clearly takes precedence over
the general language of PURA §39.001(d).

SWEPCO and ETI recommended striking all factors from the list
of factors to be considered by the commission when reviewing
the plan other than the ones mentioned in the statute, to more
closely align the rule to the statute. Both also suggested replac-
ing "may" with "shall" to reflect that the commission's considera-
tion of the list of factors is mandatory and not discretionary.

Commission Response

The commission declines to modify the rule as suggested by
SWEPCO and ETI. PURA §38.078(e) specifically states that the
"commission may approve a plan only if the commission deter-
mines that approving the plan is in the public interest." This is
a completely separate statutory requirement from the two statu-
tory factors listed in PURA §38.078(e). The commission is not
limited in what it may consider when evaluating the public inter-
est, but the additional criteria provided in the rule provide some
insight into what the commission may consider when evaluat-
ing public interest. This is also consistent with the commission's
general authority under PURA, which vests the commission with
broad authority to oversee and supervise the electric utilities in
the State of Texas. Specifically, PURA §14.001 grants the com-
mission the general power to regulate and supervise the busi-
ness of each public utility within its jurisdiction and to do anything
that is necessary and convenient to the exercise of that power
and jurisdiction.

Further, the commission also declines to modify the rule to re-
place "may" with "shall." The use of "may" is intentional to indi-
cate that consideration of these factors is permissive.

However, the commission does modify the rule to specifically
identify which factors the commission is required to consider by
statute and which factors are discretionary considerations of its
public interest determination.

SPS stated that proposed subsection (d)(4) may create un-
intended consequences in the commission's determination
of whether a utility's proposed resiliency plan is in the public
interest. SPS explained that hardening a high-performing
feeder may not directly "improve overall service reliability for
customers," at least in normal operating conditions. Therefore,
SPS recommended separating the resiliency-based evaluation
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criteria related to mitigating system restoration costs from reli-
ability-based criteria related to improvement in overall service
reliability for customers. Similarly, AEP suggested striking
subsection (d)(4)(C) because it refers to a reliability issue, not
a resiliency issue. SPS noted that use of the word "and" in
subsection (d)(4)(B) implies that all four of the evaluation criteria
must be met and recommended replacing "and" with "or."

Commission Response

The commission disagrees that any of the provisions of subsec-
tion (d)(4) will create unintended consequences in how the com-
mission evaluates resiliency plans. This is a nonexclusive and
permissive list of considerations. The commission retains dis-
cretion to assess the public interest as appropriate based on the
facts and circumstances involved with any proposed resiliency
measure.

The commission agrees with SPS and modifies the rule to re-
place "and" with "or," and makes other modifications to reflect
commission intent.

TAEBA recommended the commission "define or require utilities
to define 'areas of lower performance' as it relates to subsec-
tion (d)(4)." Additionally, TAEBA recommended that this defini-
tion "include areas with relatively high interruptions of service,
consumer costs, and curtailment and congestion."

Commission Response

The commission declines to define areas of lower performance.
Subsection (c)(2)(A)(i) requires the utility to explain whether it pri-
oritized measures based on geographic region, and subsection
(c)(2)(B)(iv) requires the utility to indicate whether the risks asso-
ciated with resiliency events are specific to particular systems or
geographic regions. These requirements provide some insight
into whether areas of lower performance are prioritized. How-
ever, what constitutes lower performance will vary on a case-by-
case basis and can best be determined in the context of a con-
tested case.

Proposed §25.62(d)(4)(F) Consideration of more efficient and
cost-effective means of addressing a resiliency event

Subsection (d)(4)(F) provides that the commission may consider
whether there are other more efficient and cost-effective means
of addressing a resiliency event during a resiliency plan review.

SWEPCO recommended deleting this subparagraph because
these requirements are "unduly onerous" and would make the
process of preparation and review of resiliency plans "burden-
some" and result in "over-loading the commission with poten-
tially redundant information."

Commission Response

The commission retains discretion to assess the public interest
as appropriate based on the facts and circumstances involved
with any proposed resiliency measure. This list merely serves to
provide insight in what factors may be deemed relevant during
this evaluation.

The commission disagrees with SWEPCO that this requirement
would make resiliency plan preparation or review unduly burden-
some. An essential consideration in whether a plan is in the pub-
lic interest is whether there are superior options available. The
commission broadens the language of this requirement to clarify
intent.

Proposed §25.62(e) - Good cause exception

Under subsection (e), the commission will grant a good cause
exception to the requirement that a utility must implement ap-
proved resiliency measures if the electric utility demonstrates
that operational needs, business needs, financial conditions, or
supply chain or labor conditions dictate the exception. The com-
mission may also grant a good cause exception allowing the
electric utility to delay implementation of one or more measures
in its resiliency plan if the electric utility has a pending application
for a revised resiliency plan that addresses the same resiliency
events.

AEP commented that the commission should not limit the possi-
ble reasons for granting a good cause exception in its proposed
rule because resiliency plan filings are new to Texas and a rel-
atively new concept in general. AEP provided suggested lan-
guage that would allow the commission to grant a good cause
exception for any reason the commission deems appropriate.

Commission Response

The commission declines to modify the proposed rule to expand
the reasons for which a good cause exception can be granted.
PURA §38.078(f) provides the basis for the list of situations in
which an electric utility may request a good cause exception.
The only non-statutory situation listed--that the electric utility has
a pending application for a revised resiliency plan that addresses
the same resiliency events--is a logical extension of the com-
mission's authority. Requiring a utility to implement a resiliency
measure when it is preparing to implement an alternative mea-
sure would be unreasonable. The commission modifies the rule
to reflect that the commission's ability to grant a good cause ex-
ception is permissive.

Proposed §25.62(f)(1) - Resiliency Cost Recovery Rider (RCRR)
- Recovery of Operation and Maintenance Cost (O&M)

Proposed subsection (f)(1) establishes the resiliency cost recov-
ery rider as a mechanism through which a utility can recover
costs associated with a resiliency plan outside a base-rate pro-
ceeding.

SPS recommended the commission revise proposed subsec-
tion (f) to reflect eligibility of O&M cost recovery in the RCRR.
Specifically, SPS recommended that the rule language specify
that O&M, which is authorized to be deferred into a regulatory
asset, and the amortization of the regulatory asset can be re-
covered through the DCRF or TCRF.

SPS also recommended the commission revise subsection (f)
to authorize a utility to recover resiliency plan costs up to the
commission-approved estimated costs included in the plan.

ETl and SWEPCO recommended the commission clarify that all
costs eligible to be recovered include O&M costs and provided
language consistent with their recommendation.

Commission Response

The commission modifies subsection (f) to reflect that a utility
that does not request an RCRR may defer all or a part of the
costs associated with implementing its plan for future recovery
using a regulatory asset. The commission agrees with com-
menters that resiliency-related distribution O&M costs in an ap-
proved resiliency plan are eligible for deferral, but does not in-
clude the requested language, because it is unnecessary and
may cause confusion regarding whether other unenumerated
categories of expenses are eligible for deferral.

Houston recommended addressing reimbursement of rate case
expenses in the proposed rule to allow parties participating in the
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Resiliency Cost Recovery Rider (RCRR) proceedings to receive
reimbursement for reasonable rate case expenses.

Commission Response

The commission disagrees with Houston that the proposed rule
must include language that addresses reimbursement of rate
case expenses for parties participating in the RCRR cases. The
statutory language does not require such a provision, and the
commission's other rider-related rules do not include such pro-
visions. For consistency among rules, the commission declines
to include language that addresses rate case expense recovery
in the RCRR.

ARM and TEAM proposed a change to subsection (f)(1) to re-
quire electric utilities to provide REPs with notice no later than 45
days before a new or updated RCRR is effective, and that new or
updated RCRRs have effective dates that are coordinated with
other rate changes by a utility implementing a new or updated
RCRR. ARM explained that a 45-day notice requirement is his-
torical standard practice for implementing incremental revisions
to tariff riders such as the DCRF and EECRF and should be em-
ployed with the RCRR to ensure REPs have sufficient time and
certainty to implement RCRR-related rate changes so that cus-
tomer pricing remains accurate. Similarly, TEAM remarked that
such a filing is necessary because the commission is statutorily
prohibited from approving an RCRR that authorizes cost recov-
ery before a utility's resiliency-related investments are used and
useful. Because of this prohibition, TEAM asserted, at the time
a resiliency plan is approved, it is unlikely that a proposed util-
ity plan would include, or that the commission could approve, "a
date-certain for the RCRR."

Commission Response

The commission agrees with ARM and TEAM that providing suf-
ficient notice to REPs before a new or updated RCRR is effective
is important, so REPs have sufficient time to implement any re-
lated changes. The commission adds the relevant language to
the rule accordingly.

TCA & ASC recommended that proposed subsection (f) autho-
rize "non-utility options" to be eligible for utility cost recovery,
such as contracting with third parties and customers to acquire
and implement resiliency measures.

Commission Response

The commission declines to modify the rule as proposed by TCA
& ASC because providing ratepayer dollars to support the activi-
ties of entities that are not regulated by the commission is beyond
the scope of this rulemaking.

Proposed §25.62(f)(1)(A)(ii) - Provision to amend RCRR

Proposed subsection (f)(1)(A)(ii) authorizes an electric utility with
an existing RCRR to apply to amend the RCRR to include ad-
ditional costs associated with an updated resiliency plan under
PURA §38.078(qg).

CenterPoint and TNMP recommended that proposed subsec-
tion (f)(1)(A)(ii) be revised to authorize an electric utility to apply
to amend the RCRR once a year to include additional costs in-
curred by the utility in the prior year.

ETlI recommended that utilities be authorized to update the
RCRR up to twice a year, similar to the process for the DCRF
and TCREF, to recover additional invested capital. ETI explained
that if the rule does not authorize more frequent updates to
the RCRR, a utility would be forced to forego recovery until an

amendment is permitted at the end of the three-year period
prescribed by proposed subsection (c). ETI asserted that such
an outcome is contrary to the intent of PURA §38.078(i) that
allows for recovery of distribution investments made by electric
utilities to implement a resiliency plan via a rider. ETI also
suggested including language limiting the scope of proceedings
for such an amendment to whether the additional resiliency-re-
lated distribution invested capital will be placed in service within
90 days of the application and whether the electric utility has
correctly calculated the new rider rates.

ETI also recommended procedural additions that would require
an electric utility to make an update filing within 90 days after the
application and would require commission review of the update
within 30 days from the date the update was filed. The update
filing would state the final amount of incremental resiliency-re-
lated distribution invested capital and the resulting rider rates to
be implemented.

Commission Response

The commission declines to modify the rule to permit a utility
to update its resiliency rider multiple times, because PURA
§38.078(i) only allows for a utility to request an RCRR as part
of its resiliency plan. Unlike PURA §§36.210(d), 35.004(d),
and 39.905(b-1), PURA §38.078 does not authorize updates
or amendments to a resiliency rider. However, at the time a
resiliency plan is approved, a utility has not yet incurred any
resiliency-related expenses. To facilitate the use of this rider,
the commission adds subsection (f)(1)(A)(iv), which establishes
a process to allow a utility to apply for approval of RCRR rates.

Concurrent with the adoption of HB 2555, the Texas Legislature
also adopted SB 1015, which increased the frequency with which
a utility can file a DCRF update to twice a year. If the commission
also allowed a utility to update its RCRR once or twice a year,
as requested by commenters, this would result in three or more
proceedings every year for each utility related to recovery of dis-
tribution expenses. This would impose an unnecessary burden
on commission staff and the participants in utility rate proceed-
ings, and on REPs required to implement these rate changes.

The combined result of this rule and the new statutory provisions
related to DCRFs provides ample opportunities for a utility to
recovery resiliency-related distribution expenses. A utility can
seek recovery of resiliency-related expenses twice per year in its
DCREF, in a base-rate case proceeding, and either one additional
time every three years with an RCRR address or it may record
its costs in a regulatory asset for future recovery.

Proposed §25.62(f)(1)(A)(iii) - Effective date of RCRR

Proposed subsection (f)(1)(A)(iii) prohibits an RCRR from taking
effect until all facilities with costs included in the RCRR begin
providing service to the electric utility's customers.

Oncor stated that the proposed language establishes a process
where a RCRR would not go into effect until all facilities asso-
ciated with a resiliency plan are in service. Resiliency plan im-
plementation could span a multi-year period, which would delay
timely recovery of resiliency-related costs. Oncor recommended
revising proposed subsection (f)(1)(A)(iii) to align with the statu-
tory language of PURA §38.078(i).

SWEPCO and SPS recommended deleting proposed sub-
section (f)(1)(A)(iii), because resiliency projects may be
implemented on transmission and distribution assets that are
already in service. SWEPCO and SPS commented that, as
proposed, the language limits application and recovery to new
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infrastructure only, which is contrary to the intent of the rule.
SPS further noted that, because the proposed rule provides for
"a prudency finding in advance" and a reconciliation process
after implementation of a resiliency plan, cost recovery should
therefore be concurrent with investment to both prevent regula-
tory lag and provide the electric utility with adequate funding to
make incremental investments.

OPUC commented that a utility should not be eligible for recov-
ery until the utility has incurred some costs in implementing a
plan that has been deemed prudent by the commission.

Commission Response

The commission agrees that resiliency measures are not limited
to new facilities and modifies the rule accordingly.

The commission disagrees that the rule provides for a "prudence
finding in advance." While the implementation of approved re-
siliency measures is legally required (and, therefore, reason-
able to implement), a utility must implement those measures pru-
dently. PURA §38.078(h) expressly states that an "electric util-
ity's implementation of a plan may be reviewed...(and)...costs to
implement an approved plan (that are) imprudently incurred or
otherwise unreasonable...are subject to disallowance."

Proposed §25.62(f)(1)(A)(iv) - Provision to include RCRR costs
in a DCRF or base-rate proceeding

Subsection (f)(1)(A)(iv) authorizes an electric utility to include its
RCRR costs as part of its next DCRF or base-rate proceeding,
provided that the electric utility requests that RCRR rates be set
to zero as of the effective date of rates resulting from that pro-
ceeding.

AEP recommended subsection (f)(1)(A)(iv) be revised to clarify
when "the rider continues and when rider rates are zeroed out."
Specifically, AEP provided language that would make more ex-
plicit the requirement for an electric utility requesting RCRR costs
to be included in its next DCRF or base-rate proceeding to also
request its RCRR rates be set to zero as of the effective date of
the DCRF or base-rate proceeding. Moreover, if such a request
is not made, the RCRR cost recovery would "continue through
the rider factors." AEP provided redlines consistent with its rec-
ommendations.

Commission Response

The commission declines to make the requested changes. The
proposed language properly requires that RCRR rates be set to
zero upon the effective date of subsequent DCRF or base rates.
Establishment of a new RCRR allows a utility to reduce the reg-
ulatory lag associated with recovering resiliency-related costs.
However, no public interest is served by allowing multiple riders
to remain in effect that recover the same types of costs where
such cost recovery can be reasonably consolidated into existing
rates. Requiring that RCRR rates be zeroed out, while allowing
the utility to include unrecovered RCRR costs in its base rates
or DCRF rates, does not impair a utility's ability to recover re-
siliency-related costs. Further, doing so provides benefits in the
form of reduced administrative costs for the REPs that must im-
plement the rates, and the reduced potential for customer confu-
sion due to a proliferation of otherwise unnecessary rate riders.

Proposed §25.62(f)(1)(B) - Calculation of RCRR Rates

Proposed subsection (f)(1)(B) prescribes the RCRR rate
methodology for each rate class.

Houston recommended the commission adopt RCRR rate filing
instructions and required schedules and workpapers to ensure
uniformity in RCRR applications. Alternatively, if the commission
declines to adopt more specific and uniform filing requirements
for an RCRR, Houston recommended the proposed RCRR and
resiliency-related DCRF formulas in the proposed rule be made
clearer with more detailed definitions of the inputs, as has been
done previously under 16 TAC §25.239 and §25.243.

OPUC recommended the commission use the formula included
in the Ernest Orlando, Lawrence Berkeley National Laboratory's
report, "Updated Value of Service Reliability Estimates for Elec-
tric Utility Customers in the United States," for calculating the
cost of an outage to the residential customer class when devel-
oping a reasonable budget to use when the commission reviews
an electric utility's RCRR.

Commission Response

The commission declines to add rule language addressing an
RCRR rate filing package because it is beyond the scope of this
rulemaking. The commission may develop a rate filing package
at a later time. The commission also declines to modify the rule
as requested by OPUC. The considerations involved in evaluat-
ing the cost and value of different resiliency measures may vary,
and the commission will not limit this evaluation to a single for-
mula at this time.

Proposed §25.62(f)(1)(B)(ii)(Il) and (IV) and (f)(1)(B)(iii) - Load
growth adjustment

Proposed subsection (f)(1)(B)(ii)(Il) prescribes the methodology
for calculating the value of the total RCRR Texas retail revenue
requirement. Proposed subsection (f)(1)(B)(ii)(IV) prescribes the
methodology for calculating the incremental distribution capital
cost recovery value. Proposed subsection (f)(1)(B)(iii) describes
the terms used in the calculation.

TNMP AEP, CenterPoint, and ETl recommended removing load
growth adjustment as a component of the cost calculation pro-
visions within proposed subsection (f)(1)(B)(ii) and (iii). TNMP,
AEP, SWEPCO, CenterPoint and ETI asserted that the statute
does not contemplate such an adjustment to be included in the
RCRR unlike the reference for such an inclusion that is explicit in
PURA §36.210 for the DCRF. Specifically, TNMP recommended
the incremental distribution capital cost recovery and growth in
billing determinants variables, IDCCR and %GROWTH_, , re-
spectively, be omitted from the rule. TNMP explained that includ-
ing a load growth adjustment in the RCRR prevents an electric
utility from recovering all applicable costs permitted by PURA
§38.078. TNMP also commented that there is no statutory or
other basis for including a load growth adjustment in the RCRR.

ETI explained that when similar cost recovery statutes did not
include a load growth adjustment, the corresponding commis-
sion rules correctly did not include one either. ETI referenced
PURA §36.209 and 16 TAC §25.239, relating to Transmission
Cost Recovery Factor for Certain Electric Utilities for the non-ER-
COT TCRF; PURA §35.004(d) and 16 TAC §25.192(h), relating
to Transmission Service Rates, for ERCOT TCOS; and PURA
§36.214 and 16 TAC §25.248, relating to Generation Cost Re-
covery Rider. In contrast, ETI pointed out that 16 TAC §25.243,
relating to Distribution Cost Recovery Factor (DCRF) appropri-
ately includes a load growth adjustment because one is required
under the DCRF enabling statute, PURA §36.210. ETI con-
tended that the intent of a load growth adjustment, which is to
ensure that a utility can provide the same level of service to new
customers, is contrary to the intent of resiliency plans, which is
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to enhance the level of electric service provided to customers
through resiliency measures implemented over a period of years.
Accordingly, the recovery of incremental revenues attributable to
load growth would be insufficient to recover resiliency plan costs.
ETI reasoned a resiliency plan application proceeding is not the
appropriate venue to assess whether a utility is recovering ex-
cessive revenues. Instead, such an analysis should be reserved
for a base-rate case, where all of a utility's revenues and costs
are reviewed. Lastly, ETI noted that the use of "up-to-date billing
determinants” in calculating RCRR rates coupled with the rec-
onciliation proceeding in the proposed rule should be sufficient
to mitigate temporary over-recovery of these costs.

SWEPCO stated that a load growth adjustment is not appropriate
for an RCRR because costs recovered for a resiliency plan are a
new category of costs that are not currently being recovered in a
utility's base rates. Similarly, CenterPoint noted that the formula
for establishing the RCRR would be set to recover costs associ-
ated with new facilities and equipment placed into service under
the resiliency plan and were not included in the utility's most re-
cent base-rate proceeding. Upon amendment of an RCRR any
remaining costs associated with the initial investments under the
resiliency plan, including incremental investments such as load
growth, would be recovered over an increased amount of billing
determinants and therefore making a load growth adjustment un-
necessary.

Similar to ETI, Oncor recommended proposed subsection
(F)(1)(B)(ii)(Il) be reviewed to ensure there is no double counting
of any load growth adjustments due to potential "timing or syn-
chronization issues associated with moving a growth adjusted
RCRR into a subsequent DCRF application, which will then also
be growth adjusted." Oncor explained the proposed rule does
not include the process of accounting for the RCRR in a DCRF
proceeding which, depending on the manner of execution, could
lead to such overlap.

Commission Response

The commission declines to modify the rule to remove the load
growth adjustment in the RCRR for the following reasons. PURA
§38.078(l) provides that the commission may only include "costs
that are not already being recovered". Therefore, the commis-
sion cannot ignore the fact that load growth subsequent to a
base-rate proceeding may lead to a utility recovering significant
revenues associated with costs beyond the level of costs used to
establish base rates or DCREF rates. Further, the requirement in
PURA §36.051 that a utility's "overall revenues" be considered in
establishing rates requires a consideration of the growth in billing
units and associated revenues. Failure to do so would result in
rates that exceed the level necessary to provide the utility a rea-
sonable opportunity to earn a reasonable return in excess of its
reasonable and necessary expenses. ETI's assertion regarding
the intent of load growth adjustments adopted by the commission
is therefore incorrect. Load growth is accounted for in establish-
ing DCRF rates under 16 TAC §25.243, PCRF rates under 16
TAC §25.238, and interim TCOS rates under 16 TAC §25.192,
contrary to ETl's assertion. Since resiliency-related costs may
be included in DCRF rates and interim TCOS rates, failing to
include a load growth adjustment in establishing RCRR rates
would lead to an unreasonable discrepancy between resiliency
cost recovery methods.

The use of up-to-date billing determinants in calculating RCRR
rates is reasonable and appropriate. However, such an ap-
proach does not fully account for the fact that incremental rate
revenues may be available to the utility to recover some portion

of incremental resiliency costs. SWEPCO's and CenterPoint's
assertions regarding the fact that resiliency-related costs are a
new category of costs are similarly inapposite, as incremental
rate revenues are fungible, and may be used to recover any
category of incremental utility costs. Regarding Oncor's con-
cerns, the reconciliation of resiliency costs in a subsequent
base-rate proceeding may reasonably include a review of the
accounting for any RCRR costs into subsequent DCRF rates.
The commission adds language to subsection (f)(4)(D) requiring
reconciliation information be included as part of a base-rate
application to facilitate such review. The commission further
modifies subsection (f)(1)(B)(ii)(VI) for consistency with the load
growth adjustment provision included in 16 TAC §25.243, noting
that a utility may apply for a base rate increase in the event that
it is under-recovering base rate-related costs.

Proposed §25.62(f)(1)(B)(ii)(Ill) - RCRR class allocation factor

Proposed subsection (f)(1)(B)(ii)(1ll) prescribes the methodology
for calculating the RCRR class allocation factor for a rate class.

Oncor recommended that the commission revise the formula in
proposed subsection (f)(1)(B)(ii)(Ill) to ALLOC__ .. = ALLOC__
wsss fOr administrative efficiency and to reduce potential disputes.
Oncor noted that, as proposed, the formula for the RCRR class
allocation factor reflects growth after the electric utility's most
recent base-rate case, which may be a different methodology
used for allocation in the base rate case itself.

Commission Response

The commission declines to make the requested modification.
The proposed adjustment is consistent with a similar provision
adopted in 16 TAC §25.248. The adjustment to class alloca-
tion factors is important to reasonably account for changes in
relative load growth between classes subsequent to the utility's
most recently completed base-rate proceeding. Failing to make
such an allocation adjustment could lead to the potential for sig-
nificant rate shock in a subsequent base-rate proceeding when
allocation factors are updated based on then-current load.

Proposed §25.62(f)(1)(B)(ii)(V) - Calculation of RCRR Rates

Proposed subsection (f)(1)(B)(ii)(V) prescribes the methodology
for calculating distribution revenues by rate class based on net
distribution invested capital from the most recently completed
comprehensive base-rate proceeding.

ETI, TNMP, AEP, and CenterPoint noted that the formula
in proposed subsection (f)(1)(B)(ii)(V) incorrectly refers to
§25.239(d)(1), the non-ERCOT TCREF rule, as the cross-refer-
ence for variable definitions. Commenters stated the correct
citation is the DCRF rule under §25.243(d)(1).

Commission Response
The commission agrees and corrects the reference accordingly.

Proposed §25.62(f)(1)(B)(iii)(ll1)(-d-) - DCRFLGA - Distribution
Cost Recovery Factor

Proposed subsection (f)(1)(B)(iii)(Il)(-d-) defines the DCRF load
growth adjustment value as the value in the most recent DCRF
proceeding for the utility since its most recently completed base-
rate proceeding, or zero if there are no DCRF proceedings since
the utility's most recently completed base-rate proceeding.

AEP recommended deleting subsection (f)(1)(B)(iii)(ll1)(-d-) be-
cause it is reflective of a load growth adjustment which is neither
required by PURA §38.078 nor appropriate for an RCRR due
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to the availability of the reconciliation process and because the
rider already requires the use of up-to-date billing determinants.

Commission Response

The commission declines to make the requested modification
because the proposed load growth adjustment is retained in the
adopted rule.

Proposed §25.62(f)(1)(C) - Class allocation factors

Proposed subsection (f)(1)(C) provides that, for calculating
RCRR rates, the baseline rate class allocation factors used
to allocate distribution invested capital in the most recently
completed base-rate proceeding will be used.

OPUC stated that the use of the baseline class allocation factor
referenced in subsection (f)(1)(C) may not be the most appro-
priate standard because residential ratepayers are more likely
to bear a greater cost burden for resiliency plans that benefit all
transmission and distribution customers.

OPUC further remarked that "residential customers under such
(a) model would pay in recovery the same percentages that they
pay in the base-rate for their electricity usage for these resiliency
plans."

Commission Response

The commission declines to modify the rule language. The base-
line class allocation factor is the appropriate starting basis for
allocating resiliency-related distribution costs because it is the
most recent commission-approved determination as to class re-
sponsibility for distribution costs. Resiliency-related transmis-
sion costs will not be included in the RCRR.

New §25.62(f)(1)(E) and (F) - Notice to REPs of RCRR effective
date

TEAM recommended subsection (f)(1) be revised to add new
subparagraphs (E) and (F) which would require an electric utility
to file its RCRR tariff pages with the commission with a notice
of the effective date for the Rider at least 45 days before the
stated effective date. TEAM provided redlines consistent with
its recommendation.

Commission Response

The modifications made to subsection (f)(1)(A)(v) requiring util-
ities to provide notice of the approved rate and effective date
of the approved rates to retail electric providers should address
TEAM's concerns.

Proposed §25.62(f)(2) - Resiliency Cost Recovery Factor

Proposed subsection (f)(2) prescribes a mechanism for an elec-
tric utility to recover certain resiliency-related costs deferred as
a regulatory asset through an RCREF rate as part of a TCRF pro-
ceeding.

ETI recommended subsection (f)(2) be deleted on the basis that
it is unnecessary complex and misinterprets PURA §38.078(i).
ETI observed that the proposed language authorizes a utility
that elects to not apply for an RCRR and instead defers dis-
tribution-related resiliency plan costs, to apply for a different
rider, the TCRF, which is a transmission-related proceeding.
ETI interpreted the authorization under PURA §38.078(k) to
use cost-recovery alternatives such as the DCRF or TCRF for
recovery of eligible resiliency-related costs to not include distri-
bution-related resiliency costs deferred under PURA §38.078(i).
ETI asserted that, aside from a base-rate proceeding, PURA
§38.078(i) provides for only two alternative recovery alter-

natives for distribution-related resiliency plan implementation
costs: the RCRR under PURA §38.078(i) and the deferral of
distribution-related resiliency costs under PURA §38.078(k).
ETI accordingly concluded that deferred distribution-related
resiliency plan costs should neither be eligible for another rider,
nor be undertaken in a transmission-related proceeding.

Commission Response

The commission agrees with ETI and removes proposed sub-
section (f)(2).

Proposed §25.62(f)(3) and (f)(3)(A) - Deferral of resiliency plan
costs in a regulatory asset

Subsection (f)(3) prescribes a mechanism for an electric utility
to request to recover certain resiliency-related costs deferred as
a regulatory asset as part of a DCRF proceeding. Subsection
(f)(3)(A) authorizes an electric utility that is eligible to request
a DCREF, to request to include in its DCRF application the re-
siliency-related costs deferred as a regulatory asset in its DCRF
rates, notwithstanding the existing requirements of §25.243.

ETI noted that the proposed rule refers to the potential of cost de-
ferral through a regulatory asset but neither explicitly addresses
the circumstances for authorization of a regulatory asset nor pre-
scribes the scope of such a deferral. ETI and SWEPCO re-
quested to revise this subsection to authorize a utility that does
not apply for RCRR to defer all or a portion of distribution-re-
lated costs including distribution related operation and mainte-
nance expenses for future recovery as a regulatory asset. ETI
and SWEPCO stated that such costs would include, in a manner
consistent with PURA §38.078(k), depreciation expenses and
carrying costs at the utility's weighted average cost of capital es-
tablished in the utility's most recent base-rate proceeding. Both
commenters provided redlines consistent with their recommen-
dation.

TNMP recommended subsection (f)(3)(A) be revised to include
the depreciation expense and carrying costs at the utility's
weighted average cost of capital established in utility's most
recently completed base-rate proceeding as part of resiliency-re-
lated costs eligible to be deferred as a regulatory asset.

AEP, SWEPCO, and CenterPoint recommended the references
to §25.234 in §25.62(f)(3)(A) be revised to correctly refer to
§25.243.

Commission Response

The commission agrees and has modified the rule language ac-
cordingly. The commission further clarifies the language in pro-
posed subsection (f)(3)(A), that a utility with a resiliency-related
regulatory asset must include a request for recovery of the asset
as part of any DCRF proceeding. This subparagraph is renum-
bered as (f)(2)(A).

Proposed §25.62(f)(4)(A) - Reconciliation of RCRR

Subsection (f)(4)(A) establishes the process in which resiliency-
related amounts recovered through rates are subject to recon-
ciliation and commission review in the electric utility's next base-
rate proceeding after the effective date of the rates.

TNMP requested for §25.62(f)(4)(A) to be amended to clarify that
actual costs incurred in implementing a resiliency plan will not
be deemed unreasonable on the sole basis that actual costs are
different from estimates provided in an electric utility's resiliency
plan. TNMP reasoned that since actual costs that equal esti-
mated costs are not automatically deemed to be reasonable,
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a presumption of unreasonableness should not be established
when actual costs differ from estimated costs. TNMP also noted
that, because future estimates are inherently uncertain, it is im-
possible to know with absolute confidence what the actual costs
are until they are incurred.

SPS provided draft language to suggest that the commission
only consider whether costs in excess of those in the utility's
approved plan are reasonable, necessary, and prudent.

Commission Response

The commission agrees that the fact that actual resiliency-re-
lated costs may differ from estimated costs is not a sufficient ba-
sis, on its own, to deem such costs as unreasonable. However,
additional rule language is not necessary.

Proposed §25.62(f)(4)(B) - Refund of unreasonable, unneces-
sary, or imprudent rates

Subsection (f)(4)(B) provides that any amounts recovered
through rates previously approved under §25.62 that are found
to have been unreasonable, unnecessary, or imprudent, must
be refunded with carrying costs plus the corresponding return
and taxes.

OPUC recommended a cost cap for resiliency plans be intro-
duced in proposed subsection (f)(4)(B) to avoid unnecessary
cost overruns and exponential rate increases to ratepayers.
OPUC also recommended the commission impose "monetary
restrictions" and other requirements when an electric utility
implements resiliency measures as necessary pre-conditions
for commission approval of a resiliency plan. Specifically, such
requirements would be aimed to "ensure that the measures
included in their plans actually function as intended to prevent
the emergencies they are intended to mitigate."

Commission Response

The commission declines to modify the rule to require cost caps.
However, the rule does not prevent a resiliency plan from includ-
ing cost caps or other preconditions for the implementation of a
particular resiliency measure. Further, the commission has dis-
cretion to modify resiliency plans, which includes the ability to
impose costs caps or other preconditions, where appropriate.

OPUC also recommends that the commission should modify the
rule to require that any expenses associated with resiliency mea-
sures that fail to provide their intended resiliency benefits be
refunded to customers with carrying costs. OPUC argued that
this will incentivize utilities to ensure that the methodologies and
technologies included in their resiliency plans are the best suited
to mitigate the actions they are intended to prevent. OPUC fur-
ther argues that without a definable consequence a utility re-
siliency measure may fail, and yet the utility will be allowed to
recover rates from ratepayers for inadequate measures included
in a plan.

Commission Response

The commission declines to modify the rule to require utilities to
refund any expenses associated with resiliency measures that
fail to provide their intended resiliency benefits. Such a require-
ment would serve as a strong disincentive for utilities to propose
resiliency plans or to design their plans to address the most
extreme resiliency challenges their systems face, because at-
tempts to address these challenges have an inherently higher
chance of failure. This is contrary to the legislative intent of HB
2555, which indicates a strong state interest in encouraging util-
ities to design resiliency plans.

According to the legislative findings of the uncodified portions
of HB 2555, "it is in the state's interest to promote the use
of resiliency measures...(and) for each electric utility to seek
to mitigate system restoration costs to and outage times for
customers." The Legislature further found that "all customers
benefit from reduced system restoration costs."

However, the commission does agree that each proposed re-
siliency measure needs to be scrutinized carefully before it is
approved to ensure that it relies upon methodologies and tech-
nologies that are well-suited to address the risks it is designed to
address. If the commission had determined that itis in the public
interest to implement a resiliency measure - which by its very na-
ture requires some amount of speculation - it would be unjust to
deny recovery if the measure fails to perform as expected. This
is particularly true, because once a resiliency plan is approved,
a utility is required to implement its measures.

New §25.62(f)(4)(C) - Reasonableness of actual costs when dif-
ferent from estimated costs

Given the future-oriented nature of resiliency plan measures,
Oncor recommended new subsection (f)(4)(C) be added to the
rule to make clear that a utility's costs will not be disallowed sim-
ply for executing the approved plan. Specifically, new subsec-
tion (f)(4)(C) would state that actual costs will not be deemed
unreasonable by the commission solely on the basis of actual
costs differing from estimated costs provided in the resiliency
plan. Oncor noted that this addition would merely prevent higher
than estimated actual costs from being the sole, determinative
factor for a disallowance of costs incurred in implementing re-
siliency plan measures. Oncor provided redlines consistent with
its recommendation.

Commission Response

As previously noted, the commission agrees that the fact that
actual resiliency-related costs may differ from estimated costs is
not a sufficient basis, on its own, to deem such costs as unrea-
sonable. However, additional rule language is not necessary.

New §25.62(f)(5) - RCRR's effect on electric utility's financial risk
and rate of return

TIEC and OPUC recommended that the proposed rule mirror
provisions in the TCRF and DCREF rules that explicitly allow the
commission to account for the impact of interim recovery mech-
anisms on the utility's financial risk and rate of return when set-
tling base rates. TIEC commented that the rule should explicitly
address this relationship to account for the reduced risk associ-
ated with the RCRR in conjunction with option for a utility to defer
costs to future proceedings. TIEC provided redlines consistent
with its recommendation.

Commission Response

The commission agrees that the reduced regulatory risk and re-
duced regulatory lag associated with the rule may provide a rea-
sonable basis to establish base rates using a lower-than-other-
wise rate of return for the utility. However, such considerations
are within the commission's broader authority to establish just
and reasonable rates, and no specific rule language is neces-
sary.

New §26.52(f)(5) - Recovery of and on assets prudently retired
in furtherance of a commission-approved plan

ETI recommended adding language to allow utilities to recover
on undepreciated assets prudently retired or replaced as part

49 TexReg 536 February 2, 2024 Texas Register



of a resiliency plan. ETI provided redlines consistent with its
recommendation.

Commission Response

The commission declines to add the recommended language to
the rule because this is contrary to the precedent. Refer to the
commission response under subsection (b)(4) resiliency-related
distribution invested capital that explains the precedent and pro-
vides details of the modifications made to the definition of RD-
DEPR in subsection (f)(1)(B)(iii)(ll)(-c-) to clarify commission's
intent.

Proposed §25.62(g) Reporting requirements

Proposed subsection (g) establishes reporting requirements for
utilities with a resiliency plan approved by the commission.

HEN recommended adding a reporting requirement related to
the implementation of resiliency measures that will removing bar-
riers to entry for DERs, microgrids, and other competitive solu-
tions.

Commission Response

The commission declines to add a reporting requirement to
specifically track measures that remove barriers to DERs, mi-
crogrids, and other competitive resiliency solutions. Removing
barriers for these technologies is not a primary objective of this
rulemaking, and it would be inappropriate and unduly burden-
some to impose this requirement on every resiliency plan.

Oncor, TNMP, and SWEPCO suggested modifying the date by
which a report must be filed. Oncor and TNMP suggested that
the annual resiliency plan report be due by May 1 of each year,
"beginning the year after the plan is approved," while SWEPCO
suggested that the due date of the annual resiliency plan report
be tied to the anniversary of the plan's approval by the commis-
sion.

Commission Response

The commission agrees with Oncor and TNMP that the annual
report should be due the year after the plan is approved and
modifies the rule language accordingly.

Proposed §25.62(g)(2) and (g)(2)(B) - Resiliency Benefit Update

Proposed subsection (g)(2) requires a utility to provide an update
on the resiliency benefits until the third anniversary of a fully im-
plemented plan. Proposed subsection (g)(2)(B) requires a util-
ity to evaluate the effectiveness of each implemented resiliency
plan measure in addressing resiliency events by comparing the
actual performance of the measure to projected performance.

SWEPCO recommended removing subsection (g)(2) com-
pletely, and Oncor recommended removing the last sentence
of subsection (g)(2)(B). Both commenters indicated that the
probability of certain resiliency events cannot be accurately
predicted, and the effectiveness of steps taken to mitigate risks
from those events cannot be accurately measured. Oncor
offered the example of a foot patrol intended to provide security
against physical attacks. Oncor indicated that it is impossible to
evaluate how many potential attackers were potentially deterred
by these foot patrols.

Commission Response

The commission declines to remove the rule language as rec-
ommended by SWEPCO and Oncor. The rule provides a utility
broad discretion to recommend whatever metric or criteria is be-

lieves is best suited for the evaluation of each resiliency risk, in-
cluding indicating that a particular measure cannot be evaluated
quantitatively. Consistent with subsection (a)(1), the commission
will evaluate any proposed criteria or metrics, and how they can
be reported on, pragmatically.

Proposed §25.62(g)(2)(C) Expected impact on system restora-
tion costs, outages, and service reliability

Proposed subsection (g)(2)(C) requires a utility to report annually
on the expected impact of implemented resiliency plan measures
on system restoration costs, outages, and service reliability for
customers.

SPS commented that the term "reliability" in this subparagraph
conflates resiliency and reliability issues and recommended re-
moving most of the requirement.

Commission Response

The relevance of overall service reliability to each resiliency mea-
sure will vary. The commission modifies the rule to apply the re-
quirements of subsection (g)(2)(C) "as appropriate for each mea-
sure."

Houston stated that the SAIDI, SAIFI, and CAIDI information
described in subparagraph (C) should be included in a utility's
resiliency benefit update. Accordingly, Houston requested the
word may in subparagraph (C) be changed to must.

Commission Response

The commission declines to require SAIDI, SAIFI, and CAIDI
information in the annual report. This information may not be
appropriate for the evaluation of every type of resiliency mea-
sure. For instances in which this information is relevant for one
or more proposed resiliency measures, the utility may include
these as evaluation metrics in their resiliency plan or commission
may modify the resiliency plan to require those indices as evalu-
ation metrics for those measures. Accordingly, the commission
removes this permissive language from the rule. If SAIDI, SAIFI,
and CAIDI statistics are added to a resiliency plan as an evalu-
ation metric, if appropriate, these statistics will be required to
be reported at the feeder level, include all interruption classifica-
tions, and include the number of critical and chronic customers
on each feeder.

Adopted §25.62(g)(3) - Resiliency plan updates

The commission adds a provision requiring a utility to include in
an application to update a resiliency plan any information con-
tained in resiliency benefit update related to any previously ap-
proved resiliency measures designed to address the same or
similar resiliency risks.

Proposed §25.62(g)(3) - Reporting requirements

Proposed subsection (g)(3) requires utilities to maintain records
associated with resiliency plans.

AEP suggested that the commission set a time limit of five years
on retention of records associated with resiliency plans, noting
that five years is consistent with other record retention require-
ments and policies.

Commission Response

The commission agrees with the commenter and modifies the
rule text to require records be retained for five years, beginning
the year after the approval of the plan. The commission also
renumbers this requirement as subsection (g)(4).
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The amended rule is adopted under PURA §14.002, which pro-
vides the commission with the authority to adopt and enforce
rules reasonably required in the exercise of its powers and ju-
risdiction and §38.078 which allows electric utilities to submit to
the commission, plans to enhance transmission and distribution
system resiliency.

Cross reference to statutes:
§§14.002, and 38.078.

$§25.62.  Transmission and Distribution System Resiliency Plans.

Public Utility Regulatory Act

(a) Purpose and applicability. This section allows an electric
utility that owns and operates a transmission or distribution system to
file a resiliency plan to enhance the resiliency of the electric utility's
transmission and distribution system. The requirements of this section
will be construed, to the extent practicable, to reflect the following:

(1) Each transmission and distribution system has differ-
ent system characteristics and faces different resiliency events and re-
siliency-related risks. The ability to precisely define, measure, and ad-
dress these events and risks varies. Terms such as "event," "risk," "cri-
teria," and "metric" will be construed pragmatically to provide each
utility with the flexibility to develop a well-tailored and systematic ap-
proach to improving the resiliency of its system.

(2) A utility seeking approval of a resiliency plan bears the
burden of proof on each aspect of its resiliency plan. Nothing in this
section categorically limits the type of evidence that a utility may use
to meet this burden. The weight given to each piece of evidence will
be determined by the commission on a case-by-case basis based on the
relevant facts and circumstances. Provisions contained in this section
addressing the weight of certain types of evidence are advisory only.

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise.

(1) Distribution invested capital -- The parts of the electric
utility's invested capital that are categorized or properly functionalized
as distribution plant and, once they are placed into service, are properly
recorded in Federal Energy Regulatory Commission (FERC) Uniform
System of Accounts 303, 352, 353, 360 through 374, 391, and 397.
Distribution invested capital includes only costs: for plant that has been
placed into service or will be placed into service prior to rates going
into effect; that comply with PURA, including §36.053 and §36.058;
and that are prudent, reasonable, and necessary. Distribution invested
capital does not include: generation-related costs; transmission-related
costs, including costs recovered through rates set pursuant to §25.192
of this title (relating to Transmission Service Rates), §25.193 of this ti-
tle (relating to Distribution Service Provider Transmission Cost Recov-
ery Factors (TCRF)), or §25.239 of this title (relating to Transmission
Cost Recovery Factor for Certain Electric Utilities); indirect corporate
costs; capitalized operations and maintenance expenses; and distribu-
tion invested capital recovered through a separate rate, including a sur-
charge, tracker, rider, or other mechanism.

(2) Resiliency cost recovery rider (RCRR) billing determi-
nant -- Each rate class's annual billing determinant (kilowatt-hour, kilo-
watt, or kilovolt-ampere) for the most recent 12 months ending no ear-
lier than 90 days prior to an application for a Resiliency Cost Recovery
Rider, weather-normalized and adjusted to reflect the number of cus-
tomers at the end of the period.

(3) Resiliency event -- an event involving extreme weather
conditions, wildfires, cybersecurity threats, or physical security threats
that poses a material risk to the safe and reliable operation of an electric
utility's transmission and distribution systems. A resiliency event is

not primarily associated with resource adequacy or an electric utility's
ability to deliver power to load under normal operating conditions.

(4) Resiliency-related distribution invested capital -- Dis-
tribution invested capital associated with a resiliency plan approved
under this section that will be placed into service before or at the time
the associated rates become effective under this section, and that are
not otherwise included in a utility's rates.

(5) Resiliency-related net distribution invested capital --
Resiliency-related distribution invested capital that is:

(A) adjusted for accumulated depreciation and any
changes in accumulated deferred federal income taxes, including
changes to excess accumulated deferred federal income taxes, associ-
ated with all resiliency-related distribution invested capital included
in the electric utility's RCRR;

(B) reduced by the amount of net plant investment as-
sociated with any distribution invested capital included in a utility's
rates that is retired or replaced, at the time the associated rates become
effective under this section, by resiliency-related distribution invested
capital; and

(C) further adjusted to remove accumulated deprecia-
tion and accumulated deferred federal income taxes associated with
distribution invested capital included in a utility's rates that is retired or
replaced, at the time the associated rates become effective under this
section, by resiliency-related distribution invested capital.

(6) Weather-normalized -- Adjusted for normal weather us-
ing weather data for the most recent ten-year period prior to the year
from which the RCRR billing determinants are derived.

(c) Resiliency Plan. An electric utility may file a plan to pre-
vent, withstand, mitigate, or more promptly recover from the risks
posed by resiliency events to its transmission and distributions systems.
A resiliency plan may be updated, but the updated plan must not take
effect earlier than three years from the date of approval of the electric
utility's most recently approved resiliency plan.

(1) Resiliency measures. A resiliency plan is comprised of
one or more measures designed to prevent, withstand, mitigate, or more
promptly recover from the risks posed to the electric utility's transmis-
sion and distribution systems by resiliency events, as described in sub-
section (d) of this section. Each measure must utilize one or more of
the following methods:

(A) hardening electric transmission and distribution fa-
cilities;

(B) modernizing electric transmission and distribution
facilities;

(C) undergrounding certain electric distribution lines;

(D) lightning mitigation measures;

(E) flood mitigation measures;

(F) information technology;

(G) cybersecurity measures;

(H) physical security measures;

(I) vegetation management; or

(J) wildfire mitigation and response.

(2) Contents of the resiliency plan. The resiliency plan
must be organized by measure, including a description of any activ-
ities, actions, standards, services, procedures, practices, structures, or
equipment associated with each measure.
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(A) Theresiliency plan must identify, for each measure,
one or more risks posed by resiliency events that the measure is in-
tended to prevent, withstand, mitigate, or more promptly recover from.

(i) The resiliency plan must explain the electric util-
ity's prioritization of the identified resiliency event and, if applicable,
the prioritization of the particular geographic area, system, or facilities
where the measure will be implemented.

(i) The resiliency plan must include evidence of the
effectiveness of the measure in preventing, withstanding, mitigating,
or more promptly recovering from the risks posed by the identified
resiliency event. The commission will give greater weight to evidence
that is quantitative, performance-based, or provided by an independent
entity with relevant expertise.

(iii) A resiliency plan must explain the expected
benefits of the resiliency measures including, as applicable, reduced
system restoration costs, reduction in the frequency or duration of
outages for customers. and any improvement in the overall service
reliability for customers, including the classes of customers served
and any critical load designations.

(iv)  The electric utility must identify if a resiliency
measure is a coordinated effort with federal, state, or local government
programs or may benefit from any federal, state, or local government
funding opportunities.

(v) The resiliency plan must explain the selection of
each measure over any reasonable and readily-identifiable alternatives.
The resiliency plan must contain sufficient analysis and evidence, such
as cost or performance comparisons, to support the selection of each
measure. In selecting between measures, whether a measure would
support the plan's systematic approach may be considered.

(vi) The resiliency plan must identify any measures
that may require a transmission system outage to implement. The elec-
tric utility must coordinate with its independent system operator be-
fore implementing these measures. Upon request, the electric utility
must provide its independent system operator, using mutually-agreed to
transfer and data security procedures, a complete copy of its resiliency
plan.

(B) Resiliency events.

(i) A resiliency plan must define identify and de-
scribe each type of resiliency event and any associated resiliency-re-
lated risks the plan is designed to prevent, withstand, mitigate, or more
promptly recover from. A resiliency event may be defined using an
established definition (e.g., a hurricane) or a plan- or measure-specific
definition based on the risks posed by that type of event to the elec-
tric utility's systems (e.g. flooding of a specified depth). Each type
of resiliency event must be defined with sufficient detail to allow the
electric utility or commission to determine whether an actual set of cir-
cumstances qualifies as a resiliency event of that type.

(ii) If appropriate, one or more magnitude thresh-
olds must be included in the definition of a resiliency event type based
on the risks posed to the electric utility's systems by that type of event.
A resiliency plan may establish multiple magnitude thresholds for a
single type of resiliency event (e.g., categories of hurricanes) when
necessary to conduct a more granular analysis of the risks posed by
the event and the options available to prevent, withstand, mitigate, or
more promptly recover from them.

(iii)  The resiliency plan must include a description
of the system characteristics that make the electric utility's transmission
and distribution systems susceptible to each identified resiliency event

type.

(iv) A resiliency plan must provide sufficient evi-
dence to support the presence of and risk posed by each identified re-
siliency event. The resiliency plan must provide historical evidence
of the electric utility's experience with, if applicable, and forecasted
risk of the identified event type, including whether the forecasted risk
is specific to a particular system or geographic area. In assessing the
presence and risk posed by each resiliency event, the commission will
give great weight to any studies conducted by an independent system
operator or independent entity with relevant expertise.

(C) Evaluation metric or criteria. Each measure in the
resiliency plan must include a proposed metric or criteria for evaluating
the effectiveness of that measure in preventing, withstanding, mitigat-
ing, or more promptly recovering from the risks associated with the
resiliency event it is designed to address.

(i) The resiliency plan must explain the appropriate-
ness of the selected evaluation metric or criteria.

(i) For an evaluation metric or criteria that is not
quantitative, the resiliency plan must explain why quantitative evalua-
tion of the effectiveness of that measure is not possible.

(iii)  The resiliency plan must also include an esti-
mate or analysis of the expected effectiveness of each measure using
the selected evaluation metric or criteria.

(D) Ifaresiliency plan includes measures that are sim-
ilar to other existing programs or measures, such as a storm hardening
plan under §25.95 of this title (relating to Electric Utility Infrastruc-
ture Storm Hardening) or a vegetation management plan under §25.96
of this title (relating to Vegetation Management), or programs or mea-
sures otherwise required by law, the electric utility must distinguish the
measures in the resiliency plan from these programs and measures and,
if appropriate, explain how the related items work in conjunction with
one another.

(E) A resiliency plan must be implemented using a sys-
tematic approach over a period of at least three years. The resiliency
plan must explain this systematic approach and provide implementa-
tion details for each of the plan's measures, including estimated capital
costs, estimated operations and maintenance expenses, an estimated
timeline for completion, and, when practicable and appropriate, esti-
mated net salvage value (value of the retired asset less depreciation and
cost of removal) and remaining service lives of any assets expected to
be retired or replaced by resiliency-related investments. The resiliency
plan should identify relevant cost drivers (e.g., line miles, frequency of
inspections, frequency of trim cycles, etc.) that would affect the esti-
mates.

(F) A utility may deviate from the implementation
schedule specified in an approved plan if its independent system
operator has not approved an outage that would be required to timely
implement the plan.

(G) The resiliency plan must include an executive sum-
mary or comprehensive chart that explains the plan objectives, the re-
siliency events or related risks the plan is designed to address, the plan's
proposed resiliency measures, the proposed metrics or criteria for eval-
uating the plans' effectiveness, the plan's cost and benefits, and how the
overall plan is in the public interest.

(3) An electric utility may designate portions of the re-
siliency plan as critical energy infrastructure information, as defined
by applicable law, and file such portions confidentially.

(d) Commission processing of resiliency plan.

(1) Notice and intervention deadline. By the day after it
files its application, the electric utility must provide notice of its filed
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resiliency plan, including the docket number assigned to the resiliency
plan and the deadline for intervention, in accordance with this para-
graph. The intervention deadline is 30 days from the date service of
notice is complete. The notice must be provided using a reasonable
method of notice, to:

(A) all municipalities in the electric utility's service area
that have retained original jurisdiction;

(B) all parties in the electric utility's base-rate proceed-
ing;

(C) if the resiliency plan is filed by an electric utility
operating in an area in Texas that is open to competition and includes a
request for a resiliency cost recovery rider, each retail electric provider
that is authorized by the registration agent to provide service in the
electric utility's service area;

(D) the Office of Public Utility Counsel. Notice deliv-
ered to the Office of Public Utility Counsel must include a copy of
the resiliency plan, excluding critical energy infrastructure informa-
tion; and

(E) the independent system operator. Notice delivered
to the utility's independent system operator must include a copy of the
resiliency plan, excluding critical energy infrastructure information.

(2) Sufficiency of resiliency plan. An application is suffi-
cient if it includes the information required by subsection (c) of this
section and the electric utility has filed proof that notice has been pro-
vided in accordance with this subsection.

(A) Commission staff must review each resiliency plan
for sufficiency and file a recommendation on sufficiency within 28 cal-
endar days after the resiliency plan is filed. If commission staff rec-
ommends the resiliency plan be found deficient, commission staff must
identify the deficiencies in its recommendation. The electric utility will
have seven calendar days to file a response.

(B) Ifthe presiding officer concludes the resiliency plan
is deficient, the presiding officer will file a notice of deficiency and
cite the particular requirements with which the resiliency plan does
not comply. The presiding officer must provide the electric utility an
opportunity to amend its resiliency plan. Commission staff must file a
recommendation on sufficiency within 10 calendar days after the filing
of an amended resiliency plan, when the amendment is filed in response
to an order concluding that material deficiencies exist in the resiliency
plan.

(C) Ifthe presiding officer has not filed a written order
concluding that material deficiencies exist in the resiliency plan within
14 working days after a deadline for a recommendation on sufficiency,
the resiliency plan is deemed sufficient.

(3) The commission will approve, modify, or deny a re-
siliency plan not later than 180 days after a complete resiliency plan
is filed. A resiliency plan is complete once it is deemed sufficient in
accordance with this subsection. The presiding officer must establish a
procedural schedule that will enable the commission to approve, mod-
ify, or deny the plan not later than 180 days after a complete plan is
filed. If the resiliency plan is determined to be materially deficient, the
presiding officer must toll the 180-day deadline until a complete appli-
cation is filed.

(4) Commission review of resiliency plan. In determining
whether to approve, deny, or modify a plan, the commission will con-
sider:

(A) the extent to which the plan is expected to enhance
system resiliency, including whether the plan prioritizes areas of lower
performance;

(B) the estimated costs of implementing the measures
proposed in the plan; and

(C) whether the plan is in the public interest. The com-
mission will not approve a plan that is not in the public interest. In
evaluating the public interest, the commission may consider:

(i) the extent to which the plan is expected to en-
hance system resiliency, including:

(1) the verifiability and severity of the resiliency
risks posed by the resiliency events the resiliency plan is designed to
address;

(II) the extent to which the plan will enhance
resiliency of the electric utility's system, mitigate system restoration
costs, reduce the frequency or duration of outages, or improve overall
service reliability for customers during and following a resiliency
event;

(I11) the extent to which the resiliency plan pri-
oritizes areas of lower performance;

(IV) the extent to which the resiliency plan prior-
itizes critical load as defined in §25.52 of this title (relating to Reliabil-
ity and Continuity of Service);

(ii)  the estimated time and costs of implementing the
measures proposed in the resiliency plan;

(iii) whether there are more efficient, cost-effective,
or otherwise superior means of preventing, withstanding, mitigating, or
more promptly recovering from the risks posed by the resiliency events
addressed by the resiliency plan; or

(iv) other factors deemed relevant by the commis-
sion.

(5) The commission's denial of a resiliency plan is not a
finding on the prudence or imprudence of a measure or estimated cost
in the resiliency plan. Upon denial of a resiliency plan, an electric
utility may file a revised resiliency plan for review and approval by the
commission.

(e) Good cause exception. An electric utility must implement
each measure in its most recently approved resiliency plan unless the
commission grants a good cause exception to implementing one or
more measures in the plan. The commission may grant a good cause ex-
ception if the electric utility demonstrates that operational needs, busi-
ness needs, financial conditions, or supply chain or labor conditions
dictate the exception, or if the electric utility has a pending application
for a revised resiliency plan that addresses the same resiliency events.

(f) Resiliency Plan Cost Recovery. A utility may request cost
recovery for costs associated with a resiliency plan approved under this
section that are not otherwise included in the utility's rates. If a util-
ity that files a resiliency plan with the commission does not apply for
a rider or rates to recover resiliency plan costs under paragraph (1) of
this subsection, after commission review and approval of the resiliency
plan, the utility may defer all or a portion of the distribution-related
costs relating to the implementation of the resiliency plan for recov-
ery as a regulatory asset under paragraph (2) of this subsection, or in
a base-rate proceeding. The regulatory asset may include associated
depreciation expense and carrying costs at the utility's weighted aver-
age cost of capital established in the commission's final order in the
utility's most recent base-rate proceeding in a manner consistent with
PURA Chapter 36.
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(1) Resiliency Cost Recovery Rider. This paragraph pro-
vides a mechanism for an electric utility to request to recover certain re-
siliency-related costs through a resiliency cost recovery rider (RCRR)
outside of a base-rate proceeding or a distribution cost recovery pro-
ceeding as part of a resiliency plan approved under this section, con-
sistent with Public Utility Regulatory Act (PURA) §38.078(1).

(A) RCRR Requirements. The RCRR rate for each rate
class, and any other terms or conditions related to those rates, will be
specified in a rider to the utility's tariff.

(i) An electric utility must not have more than one
RCRR.

(i)  An electric utility with an existing RCRR may
apply to amend the RCRR to include additional costs associated with
an updated resiliency plan under PURA §38.078(g).

(iii)  An electric utility may request an RCRR estab-
lished under this section take effect at any time, except that before an
RCRR established under this section may take effect:

() all distribution investment included in the
RCRR must be providing service to the electric utility's customers, and

(II) the commission must approve RCRR rates in
accordance with clause (iv) of this subparagraph.

(iv) An electric utility must submit a separate appli-
cation requesting RCRR rates.

(1) The utility must provide notice of its applica-
tion, using a reasonable method of notice, to the parties listed in sub-
section (d)(1) of this section.

(II) The RCRR rate request must include: the fi-
nal amount of resiliency-related distribution invested capital closed to
plant and in service to be included in the RCRR rates, values necessary
to calculate RCRR rates, attachments demonstrating the calculation of
RCRR rates consistent with this section, and workpapers supporting
the application.

(III) The commission will enter a final order on
the application for RCRR rates under this section not later than the 60th
day after the date the complete updated request is filed. The commis-
sion may extend the deadline for not more than 30 days for good cause.

(v) An electric utility must provide notice, using a
reasonable method of notice, of the approved rates and effective date of
the approved rates to retail electric providers that are authorized by the
registration agent to provide service in the electric utility's distribution
service area not later than the 45th day before the date the rates take
effect.

(vi)  As part of its next base-rate proceeding or distri-
bution cost recovery factor proceeding for the electric utility, the elec-
tric utility may request to include its remaining unrecovered costs in-
cluded in its RCRR in that proceeding and must request that RCRR
rates be set to zero as of the effective date of rates resulting from that
proceeding.

(B) Calculation of RCRR Rates. The RCRR rate for
each rate class must be calculated according to the provisions of this
subparagraph and subparagraphs (C) and (D) of this paragraph.

(i) The RCRR rate for each rate class will be calcu-
lated using the following formula: RCRR_ . =RR_ _/BD

(i) The values of the terms used in this paragraph
will be calculated as follows:

(I) RRCL/\SS = RR[()T * ALLOC

C-CLASS

() RR,_, = ((RND-C- * ROR )+ RDDEPR +
RNDCFIT + RDOT) - IDCCR

~ (III) ALLOCDCLASS = ALLOCK(P(LASS * (BDC'CLASS /
BDR(}(IL/\SS) / I£ (ALLOCRCVCLASS * (BD(‘—CLASS / BDR(}CL/\SS
() IDCCR = I£ (DISTREV,_ .
%GROWTH_ ) - DCRFLGA
(V) DISTREVR(}(‘L/\SS = (DICRCV(‘L/\SS * ROR/\T) +
DEPR + FIT + OT with the variables in this formula

RC-CLASS RC-CLASS RC-CLASS

as defined in §25.243 of this title.

VD)  %GROWTH,
) or zero.

= The greater of ((BD,

CLASS C-CLASS

- BDRC-CL/\SS) / BDRC»CL/\SS

(iii) The terms used in this paragraph represent or
are defined as follows:

(I) Descriptions of calculated values.

-a- -- rate for a rate class.
(-a-) RCRR_, . --RCRR fi 1

(-b-) RR_,. -- RCRR class revenue require-
ment.

(-c-) RR,_-- Total RCRR Texas retail rev-
enue requirement.

(-d-) ALLOC__, -- RCRR class allocation

factor for a rate class.

(-e-) IDCCR -- Incremental distribution cap-
ital cost recovery.

(-f) DISTREV,_ . -- Distribution Rev-
enues by rate class based on Net Distribution Invested Capital from
the most recently completed comprehensive base-rate proceeding.

(-g-) %GROWTH,_, - Growth in billing de-
terminants by class.

(1) RCRR billing determinants and distribution
investment values.

(-a-) BD__, -- RCRR billing determinants.

(-b-) RNDC -- Resiliency-related net distri-
bution invested capital.

(-c-) RDDEPR -- Resiliency-related distribu-
tion invested capital depreciation expense.

(-d-) RNDCFIT -- Federal income tax
expense associated with the return on the resiliency-related net distri-
bution invested capital.

(-e-) RDOT -- Other revenue-related tax ex-
pense associated with the resiliency-related net distribution invested
capital as well as appropriate associated ad valorem tax expense.

(III) Baseline values. The following values are
based on those values used to establish rates in the electric utility's
most recent base-rate proceeding or distribution cost recovery factor
proceeding, or if an input to the RCRR calculation from the electric
utility's most recently completed base-rate proceeding is not separately
identified in that proceeding, it will be derived from information from
that proceeding:

(-a-) BD, .« - Rate class billing determi-
nants used to establish distribution base rates in the most recently com-
pleted base-rate proceeding. Energy-based billing determinants will be
used for those rate classes that do not include any demand charges, and
demand-based billing determinants will be used for those rate classes
that include demand charges.

(-b-) ROR,. -- After-tax rate of return ap-
proved by the commission in the electric utility's most recently
completed base-rate proceeding.

(-c-) ALLOC,_,. - Rate class allocation
factor value determined under the provisions of subparagraph (C) of
this paragraph.
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(-d-) DCRFLGA -- The value of I£(DIS-
TREV, . * %GROWTH,, ) in the most recent distribution cost
recovery factor proceeding for the utility since its most recently com-
pleted base-rate proceeding, or zero if there are no distribution cost
recovery factor proceedings since the utility's most recently completed

base-rate proceeding.

(C) Class allocation factors. For calculating RCRR
rates, the baseline rate-class allocation factors used to allocate dis-
tribution invested capital in the most recently completed base-rate
proceeding will be used.

(D) Customer classification. For the purposes of es-
tablishing RCRR rates, customers will be classified according to the
rate classes established in the electric utility's most recently completed
base-rate proceeding.

(2) Distribution Cost Recovery Factor. This paragraph pro-
vides a mechanism for an electric utility to request to recover certain
resiliency-related costs deferred as a regulatory asset as part of a distri-
bution cost recovery factor proceeding under §25.243 of this title (re-
lating to Distribution Cost Recovery Factor (DCRF)), consistent with
PURA §38.078(k).

(A) Notwithstanding the existing requirements of
§25.243 of this title, a utility eligible to request a distribution cost re-
covery factor under §25.243 of this title must, as part of an application
under §25.243 of this title, request to include any resiliency-related
costs deferred as a regulatory asset under this subsection in its DCRF
rates.

(B) DCREF rates established consistent with this para-
graph must be calculated in a manner identical to the DCRF rates de-
scribed in §25.234 of this title, with the exception that the DCRF rate
for each rate class must be calculated using the following formula:
((DIC_-DIC, ) * ROR ) + (DEPR - DEPR, ) + (FIT_ - FIT, ) + (OT,
- OT,) + RAMORT - I£ (DISTREV,_, . * %GROWTH,_, )] * AL-
LOC_,/BD,_, Where the value of RAMORT must be equal to a
reasonable annual amortization amount of the resiliency-related regu-
latory asset.

(C) Upon the establishment of an DCRF rate under this
paragraph, the resiliency-related regulatory asset balance will be re-
duced at an annual rate by the value of RAMORT.

(3) Reconciliation.

(A) Resiliency-related amounts recovered through rates
approved under this subsection are subject to reconciliation in the first
base-rate proceeding for the electric utility that is filed after the effec-
tive date of the rates. As part of the reconciliation, the commission will
determine if the resiliency-related costs are reasonable, necessary, and
prudent.

(B) Any amounts recovered through rates approved un-
der this subsection that are found to have been unreasonable, unnec-
essary, or imprudent, plus the corresponding return and taxes, must be
refunded with carrying costs. In any proceeding in which the commis-
sion determines that a utility has included in rates any amounts deemed
unreasonable, unnecessary, or imprudent, the commission may order a
compliance proceeding to determine the amounts and manner of any
necessary refunds to ratepayers, including carrying costs. Carrying
costs will be determined as follows:

(i) For the time period beginning with the date on
which over-recovery is determined to have begun to the effective date
of the electric utility's base rates set in the base-rate proceeding in which
the costs are reconciled, carrying costs will accrue monthly and will be

calculated using an effective monthly interest rate based on the same
rate of return that was applied to the resiliency costs included in rates.

(ii)  For the time period beginning with the effective
date of the electric utility's rates set in the base-rate proceeding in which
the costs are reconciled, carrying costs will accrue monthly and will be
calculated using an effective monthly interest rate based on the electric
utility's rate of return authorized in that base-rate proceeding.

(D) In any base-rate proceeding in which resiliency-re-
lated costs are being reconciled, the electric utility must separately in-
clude as part of its base-rate application testimony, schedules and work-
papers sufficient to enable a comprehensive review of all resiliency-re-
lated costs included in each and every rider under this subsection that
have not yet been reconciled. Such information must include, but is
not limited to, the dates when the individual resiliency-related projects
began providing service to the public, as well as the costs associated
with the individual resiliency-related projects.

(g) Reporting requirements. An electric utility with a commis-
sion-approved resiliency plan must file an annual resiliency plan report
by May 1 of each year, beginning the year after the plan is approved.
The annual resiliency plan report must include the following informa-
tion:

(1) until the resiliency plan is fully implemented, an imple-
mentation status update consisting of:

(A) alist of each resiliency plan measure completed in
the prior calendar year, and the actual capital costs and operations and
maintenance expenses incurred in the prior year attributable to each
measure;

(B) alist of each resiliency plan measure scheduled for
completion in the upcoming year, and an estimate of capital costs and
operations and maintenance expenses for each resiliency plan measure
scheduled for completion in the upcoming calendar year; and

(C) an explanation for any material changes in the im-
plementation timeline or costs associated with implementing the re-
siliency plan; and

(2) until the third anniversary of the plan being fully im-
plemented, a resiliency benefit update consisting of:

(A) areport on the occurrence of any resiliency events
the resiliency plan or a previously-implemented resiliency plan was
intended to address, including a comparison of the frequency and mag-
nitude of these events with any projections contained in the resiliency
plan or a resiliency plan previously-implemented by the electric utility;

(B) an evaluation of the effectiveness of each imple-
mented resiliency plan measure in preventing, withstanding, mitigat-
ing, or more promptly recovering from the risks posed by any resiliency
events that measure was implemented to address. This evaluation must
include an analysis using the metric or criteria contained in the re-
siliency plan for that measure, and a comparison of the measure's actual
effectiveness with its projected effectiveness.

(C) an update on the expected impact of implemented
resiliency plan measures, as appropriate for each measure, on system
restoration costs, reduction in the frequency or duration of outages for
customers at the location for which a resiliency plan was implemented,
and any improvement in the overall service reliability for customers.

(3) When submitting an updated resiliency plan, the utility
must include in the evidence supporting the plan, any information from
prior resiliency benefit updates related to previously-approved mea-
sures designed to address the same or similar resiliency risks.
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(4) An electric utility is required to maintain records asso-
ciated with the information referred to in this subsection for five years,
beginning the year after the plan is approved. Upon request by com-
mission staff an electric utility must provide any additional information
and updates on the status of the resiliency plan submitted.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 19,
2024.

TRD-202400202

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: February 8, 2024

Proposal publication date: September 29, 2023
For further information, please call: (512) 936-7322

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 62. COMMISSIONER'S RULES
CONCERNING OPTIONS FOR LOCAL
REVENUE LEVELS IN EXCESS OF
ENTITLEMENT

19 TAC §62.1072

The Texas Education Agency (TEA) adopts an amendment to
§62.1072, concerning options and procedures for local revenue
in excess of entittement. The amendment is adopted without
changes to the proposed text as published in the November 3,
2023 issue of the Texas Register (48 TexReg 6450) and will
not be republished. The amendment adopts as a part of the
Texas Administrative Code (TAC) the official TEA publications
Options and Procedures for Districts with Local Revenue in Ex-
cess of Entitlement 2023-2024 School Year and Options and
Procedures for Districts with Local Revenue in Excess of En-
tittement 2024-2025 School Year. The manuals contain the pro-
cesses and procedures that TEA will use in the administration
of the provisions of Texas Education Code (TEC), Chapter 49,
and the fiscal, procedural, and administrative requirements that
school districts subject to TEC, Chapter 49, must meet.

REASONED JUSTIFICATION: The procedures contained in
each yearly manual for districts determined to have local rev-
enue in excess of entitlement are adopted as part of the TAC.
The intent is to biennially update §62.1072 to refer to the most
recently published manuals for the current and upcoming school
years. Manuals adopted for previous school years will remain in
effect with respect to those school years.

The adopted amendment to §62.1072 adopts in rule the official
TEA publications Options and Procedures for Districts with Local
Revenue in Excess of Entitlement 2023-2024 School Year as
Figure: 19 TAC §62.1072(a) and Options and Procedures for
Districts with Local Revenue in Excess of Entitlement 2024-2025
School Year as Figure: 19 TAC §62.1072(b). The section title is
updated to reflect the manuals adopted in the rule.

Each school year's options and procedures for districts deter-
mined to have local revenue in excess of entitlement explain how
districts subject to excess local revenue are identified; the fiscal,
procedural, and administrative requirements those districts must
meet; and the consequences for not meeting requirements. The
options and procedures also provide information on using the
online Foundation School Program System to fulfill certain re-
quirements.

The following significant changes are addressed in the updated
publications.

In Options and Procedures for Districts with Local Revenue
in Excess of Entitlement 2023-2024 School Year, dates were
changed throughout the manual, and a new date was added
to the calendar to reflect when the agency will provide official
notification to districts with local revenue in excess of entitle-
ment after review notification for the 2022-2023 school year in
accordance with TEC, §49.0041. Non-substantive, technical
edits were also made.

In Options and Procedures for Districts with Local Revenue in
Excess of Entitlement 2024-2025 School Year, information re-
lated to TEC, §48.278, Equalized Wealth Transition Grant, was
removed since the statute expires on September 1, 2024.

SUMMARY OF COMMENTS AND AGENCY RESPONSES:
The public comment period on the proposal began November
3, 2023, and ended December 4, 2023. No public comments
were received.

STATUTORY AUTHORITY. The amendment is adopted under
Texas Education Code (TEC), §49.006, which authorizes the
commissioner of education to adopt rules necessary for the im-
plementation of TEC, Chapter 49, Options for Local Revenue
Levels in Excess of Entitlement.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §49.006.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 17,
2024.

TRD-202400147

Cristina De La Fuente-Valdez

Director, Rulemaking

Texas Education Agency

Effective date: February 6, 2024

Proposal publication date: November 3, 2023

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 150. COMMISSIONER'S RULES
CONCERNING EDUCATOR APPRAISAL
SUBCHAPTER AA. TEACHER APPRAISAL
19 TAC §150.1002, §150.1004

The Texas Education Agency (TEA) adopts amendments to
§150.1002 and §150.1004, concerning teacher appraisal. The
amendment to §150.1002 is adopted without changes to the
proposed text as published in the August 11, 2023 issue of the
Texas Register (48 TexReg 4377) and will not be republished.
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The amendment to §150.1004 is adopted with changes to the
proposed text as published in the August 11, 2023 issue of the
Texas Register (48 TexReg 4377) and will be republished. The
adopted amendments allow districts to begin using the Alternate
Domain | rubric as part of the Texas Teacher Evaluation and
Support System (T-TESS) beginning with the 2024-2025 school
year.

REASONED JUSTIFICATION: Section 150.1002 defines the re-
quirements a school district must meet each school year regard-
ing the assessment of teacher performance. Section 150.1004
defines the requirements for a teacher's response and appeal to
a written observation summary or any other written documenta-
tion related to appraisal ratings.

The adopted amendment to §150.1002 adds language that al-
lows districts to use the Alternate Domain | rubric as part of the
T-TESS beginning with the 2024-2025 school year. The adopted
amendment to §150.1004 adds language that allows teachers to
respond or appeal written documentation for Alternate Domain |
ratings. At adoption, a technical edit was made to add a closing
parenthesis to §150.1004(a)(2).

The Alternate Domain | rubric was developed to address the shift
in teacher responsibilities from lesson planning to lesson inter-
nalization. The adopted changes allow districts to use either the
current Domain | rubric or the Alternate Domain | rubric to as-
sess teacher performance.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began August 11, 2023,
and ended September 11, 2023. Based on public comments re-
ceived, the public comment period was extended an additional
30 days beginning on October 13, 2023, and ending on Novem-
ber 13, 2023.

Comment: The Texas Classroom Teachers Association, Texas
American Federation of Teachers (Texas AFT), and Texas State
Teachers Association (TSTA) expressed concern that the Alter-
nate Domain 1 rubric referenced in the proposed rule text was
not accessible during the public comment period and requested
the proposed rule be republished with a link to the Alternate Do-
main 1 rubric.

Response: The agency agrees that it would be beneficial for
the Alternate Domain 1 rubric to be made accessible during the
public comment period. Therefore, the public comment period
was extended for an additional 30 days and a link to the Alternate
Domain 1 rubric was made available.

Comment: Texas AFT noted additional clarification is needed
within the proposed rule regarding when it is appropriate to use
the Alternate Domain 1 rubric, including a definition of lesson
internalization.

Response: The agency disagrees that the inclusion of a defini-
tion and guidance regarding implementation of this requirement
are needed within the Texas Administrative Code. All T-TESS
appraisers must attend a 3-day certification training to effectively
implement all components of the rubric. The agency will continue
to provide guidance for implementation of the T-TESS rubric, in-
cluding the Alternate Domain 1 rubric, via T-TESS trainings and
updates on the Teach For Texas website.

Comment: TSTA commented that the proposed rubric included
several recommendations made by the development committee
but expressed concern that the committee's general sentiment
is not reflected in the proposed language.

Response: This comment is outside the scope of the current
rule proposal. However, the agency provides the following clar-
ification. The Alternate Domain 1 rubric was developed in re-
sponse to a shift in practice from teachers designing lessons to
teachers internalizing lessons. The current Domain 1 rubric will
coexist with the Alternate Domain 1 rubric, providing appraisers
and teachers an opportunity to select the rubric that best aligns
with the teachers' current responsibilities. Teachers designing
lessons should be evaluated with the current Domain 1 rubric,
and teachers internalizing lessons should be evaluated with the
Alternate Domain 1 rubric. Lesson internalization is not intended
as a process to be used solely by teachers of record who have
not completed an educator preparation program or had the ben-
efit of high quality field experience.

Comment: A Texas educator preparation program employee
questioned the process of lesson internalization and the lan-
guage used within the Alternate Domain 1 rubric and made
suggestions accordingly.

Response: This comment is outside the scope of the current rule
proposal.

Comment: A school district administrator expressed apprecia-
tion and support for the rule proposal.

Response: The agency agrees that this rule proposal is bene-
ficial and aligns to the shift in teacher responsibilities for lesson
preparation.

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code, §21.351, which requires the com-
missioner of education to adopt a state-recommended appraisal
process for teachers.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §21.351.

§150.1004. Teacher Response and Appeals.

(a) A teacher may submit a written response or rebuttal at the
following times:

(1) for Domain I or Alternate Domain I, Domain II, and
Domain III, as identified in §150.1002(a) of this title (relating to As-
sessment of Teacher Performance), after receiving a written observa-
tion summary or any other written documentation related to the ratings
of those three domains; or

(2) for Domain IV, as identified in §150.1002(a) of this
title, and for the performance of teachers' students, as defined in
§150.1001(f)(2) of this title (relating to General Provisions), after
receiving a written summative annual appraisal report.

(b) Any written response or rebuttal must be submitted within
10 working days of receiving a written observation summary, a written
summative annual appraisal report, or any other written documentation
associated with the teacher's appraisal. A teacher may not submit a
written response or rebuttal to a written summative annual appraisal
report for the ratings in Domain I or Alternate Domain I, Domain I, and
Domain III, as identified in §150.1002(a) of this title, if those ratings
are based entirely on observation summaries or written documentation
already received by the teacher earlier in the appraisal year for which
the teacher already had the opportunity to submit a written response or
rebuttal.

(c) A teacher may request a second appraisal by another certi-
fied appraiser at the following times:
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(1) for Domain I or Alternate Domain I, Domain II, and
Domain II1, as identified in §150.1002(a) of this title, after receiving a
written observation summary with which the teacher disagrees; or

(2) for Domain IV, as identified in §150.1002(a) of this
title, and for the performance of teachers' students, as defined in
§150.1001(f)(2) of this title, after receiving a written summative
annual appraisal report with which the teacher disagrees.

(d) The second appraisal must be requested within 10 work-
ing days of receiving a written observation summary or a written sum-
mative annual appraisal report. A teacher may not request a second
appraisal by another certified appraiser in response to a written sum-
mative annual appraisal report for the ratings of dimensions in Domain
I or Alternate Domain I, Domain II, and Domain III, as identified in
§150.1002(a) of this title, if those ratings are based entirely on ob-
servation summaries or written documentation already received by the
teacher earlier in the appraisal year for which the teacher already had
the opportunity to request a second appraisal.

(e) A teacher may be given advance notice of the date or time
of a second appraisal, but advance notice is not required.

(f) The second appraiser shall make observations and walk-
throughs as necessary to evaluate the dimensions in Domain I or Alter-
nate Domain I, Domain II, and Domain III or shall review the Goal-Set-
ting and Professional Development Plan for evidence of goal attain-
ment and professional development activities, when applicable. Cu-
mulative data may also be used by the second appraiser to evaluate
other dimensions.

(g) Each school district shall adopt written procedures for de-
termining the selection of second appraisers. These procedures shall
be disseminated to each teacher at the time of employment and updated
annually or as needed.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 17,
2024.

TRD-202400146

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: February 6, 2024

Proposal publication date: October 13, 2023

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 153. SCHOOL DISTRICT
PERSONNEL

SUBCHAPTER BB. COMMISSIONER'S
RULES CONCERNING PROFESSIONAL
DEVELOPMENT

19 TAC §153.1011

The Texas Education Agency (TEA) adopts an amendment
to §153.1011, concerning the mentor program allotment. The
amendment is adopted with changes to the proposed text as
published in the September 8, 2023 issue of the Texas Register
(48 TexReg 4976) and will be republished. The adopted amend-

ment modifies the rule to further define the mentor program
allotment as governed by Texas Education Code (TEC), Chapter
21.

REASONED JUSTIFICATION: Section 153.1011 describes the
requirements for the Mentor Program Allotment, an optional,
grant funded program to support mentorship as governed by
TEC, §21.458, and detailed in TEC, §48.114. This allotment
is for eligible districts that implement a mentorship program in
accordance with TEC, §21.458.

The proposed amendment to subsection (a)(1), which would
have modified the definition of beginning teacher to a teacher
of record, was removed at adoption based on public comment.
The definition of a beginning teacher remains a classroom
teacher. To provide clarification, the definition of classroom
teacher in subsection (a)(2) has also been modified at adoption
so that uncertified beginning teachers may also be assigned
mentors.

The adopted amendment to subsection (a)(3) extends the defini-
tion of a mentor teacher to include individuals who serve or have
served as teachers. This change addresses the mentor teacher
shortage concerns reported by districts. At adoption, the term
"classroom teacher" was changed to "teacher."

New subsection (a)(5) is added at adoption to define a teacher
for the purpose of this rule. This addition was in response to
public comment to strike the word "classroom" before "teacher"
in the definition of mentor teacher in subsection (a)(3). The re-
moval of "classroom" introduces a new term ("teacher"), which
needed to be defined.

The adopted amendment to subsection (b)(1) updates the men-
tor selection requirements for districts. New subsection (b)(1)(A)
requires districts to prioritize the selection of current classroom
teachers and retain documentation of selection processes in or-
der to ensure that districts are prioritizing the selection of quali-
fied mentors who have the most recent classroom experience.

Adopted new subsection (b)(1)(B) introduces requirements that
mentor teachers have instructional expertise in the area the be-
ginning teacher is assigned and have classroom experience in
the past three years. These changes ensure that beginning
teachers are matched with mentor teachers with recent instruc-
tional experience in their content areas.

To alleviate the workload of mentor teachers who currently serve
as teachers of record, the adopted amendment to subsection
(b)(2)(A) and (B) reduces the average number of hours a men-
tor must serve as a teacher of record to be assigned a certain
number of beginning teachers.

At proposal, new subsection (b)(2)(C) would have allowed men-
tors who are not currently classroom teachers to be assigned no
more than six beginning teachers. Public comment was received
suggesting that districts be allowed to determine the number of
beginning teachers to be assigned to a mentor. However, TEC,
§21.458(b), requires the commissioner to set in rule the number
of classroom teachers that may be assigned a mentor. There-
fore, at adoption, subsection (b)(2)(C) was modified to specify
that no more than 15 beginning teachers may be assigned to a
full-time mentor. Full-time mentors who are not currently class-
room teachers have more time and flexibility to be able to support
more beginning teachers.

The adopted amendment to subsection (b)(5)(A) allows a begin-
ning teacher to observe a highly effective teacher other than their
mentor teacher. This change allows beginning teachers oppor-
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tunities for observation even if their mentor is not a current class-
room teacher.

The adopted amendment to subsection (b)(5)(B)(i)(IV) adds les-
son internalization to the topics a mentor teacher may address
with a beginning teacher. This addition supports mentor and be-
ginning teachers in districts that have adopted high quality in-
structional materials (HQIM).

The adopted amendment to subsection (c) removes the require-
ment for the commissioner to adopt a funding formula to deter-
mine the amount to which approved districts are entitled. Since
this requirement is included in TEC, §48.114, this amendment
eliminates redundancy.

The adopted amendment to subsection (d)(1)(B) increases the
number of surveys administered from one to no more than two
yearly. This provides the agency, mentor training providers, and
districts more data points throughout the year to continuously
improve the implementation of mentoring programs.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began September 8,
2023, and ended October 9, 2023. Following is a summary of
public comments received and agency responses.

Comment: An individual suggested that the proposed rule
should include expected, measurable outcomes and financial
results.

Response: The agency provides the following clarification.
To monitor school district and charter school outcomes,
§153.1011(d)(1)(A) and (B) require districts to participate in
ongoing verification of compliance with program requirements
via a yearly compliance report and surveys. TEA shares with
school districts and charter schools survey data as well as guid-
ance on how to analyze and act on the outcomes of the data.
The program goals are also included in the Mentor Program
Allotment guidelines.

Comment: An individual asked, regarding the qualifications of
a mentor teacher, if substitute teaching experience and higher
education teaching experience count toward the three years of
recent teaching experience.

Response: The agency provides the following clarification.
According to TEC, §21.458(b)(3), to serve as a mentor, a
teacher must have at least three complete years of teaching
experience with a superior record of assisting students, as a
whole, in achieving improvement in student performance. TEA
has determined that substitute teaching and higher education
teaching do not meet this requirement.

Comment: The Texas Classroom Teachers Association (TCTA)
questioned the change in the definition of a beginning teacher
from a "classroom teacher" to a "teacher of record" in subsection
(a)(1). TCTA suggested striking the amendment and reinstating
"classroom teacher."

Response: The agency agrees. In review of the enabling
statute, TEA has removed the proposed amendment and main-
tained subsection (a)(1) as it currently exists in rule. Subsection
(a)(2) and (a)(2)(A) and (B) have been modified adoption to
clarify that a classroom teacher may not yet hold a certificate
under TEC, Chapter 21, Subchapter B. The justification of the
proposed amendment to subsection (a)(1) was so that uncer-
tified beginning teachers may also be assigned mentors, and
these modifications achieve that outcome.

Comment: TCTA disagreed with the change in the definition
of a mentor from a "classroom teacher" to "an individual who
serves or has served as a classroom teacher" in subsection
(a)(3). TCTA suggested striking "or has served as" and strik-
ing the word "classroom" before "teacher" in subsection (a)(3).
TCTA supported a separate provision and suggested a slight
change that would allow part-time teachers, including retirees,
to be able to serve as mentors.

Response: The agency agrees with the suggestion to strike
the word "classroom" before teacher, and subsection (a)(3) has
been modified at adoption by removing the word "classroom"
before teacher. In addition, new subsection (a)(6) was added at
adoption to define "teacher" given TCTA's suggested revision
introduces a new term to this section. The agency disagrees
with striking "or has served as" because it extends the definition
of the mentor teacher to address mentor teacher shortage
concerns reported by school districts.

Comment: TCTA supported the amendment to prioritize the se-
lection of current classroom teachers as mentors using clear se-
lection criteria, protocols, and hiring processes that align with
TEC, §21.458.

Response: The agency agrees. Prioritizing the selection of cur-
rent classroom teachers as mentors ensures that current class-
room teachers receive leadership opportunities and beginning
teachers receive mentoring on current best instructional prac-
tices.

Comment: TCTA suggested changing the criteria for mentor
teacher selection in proposed subsection (b)(1)(B)(vi) from
experience as a classroom teacher in the past three years to
experience as a teacher of record in the past three years.

Response: The agency disagrees. The changes within this sec-
tion allow for more school district flexibility in the selection of
mentor teachers to address reported mentor shortages. How-
ever, recent experience as a classroom teacher, as required by
subsection (b)(1)(B)(vi) and defined in subsection (a)(3) create
some additional assurance for mentor teacher selection. For ex-
ample, if a mentor is a rehired retired teacher, or works only as a
part-time teacher, subsection (b)(1)(B)(vi) would require them to
have experience teaching at least four hours per day within the
past three years.

Comment: TCTA supported the changes that seek to ensure
that the number of teachers to be mentored corresponds to the
amount of noninstructional time a mentor teacher has available
to engage in mentoring duties.

Response: The agency agrees that this amendment recognizes
the importance of consideration of the workload of mentor
teachers in making decisions regarding the number of beginning
teachers to be assigned a given mentor teacher.

Comment: TCTA supported increasing the number of survey op-
portunities for beginning teachers and mentors involved in the
mentoring program in order for TEA to gain the most accurate
understanding of the strengths and weaknesses of the program.

Response: The agency agrees and provides the following clari-
fication. The amendment to increase the number of survey op-
portunities will also be expanded to include district and campus
leadership as well as beginning teachers and mentors.

Comment: The Texas Public Charter Schools Association
(TPCSA) and an individual suggested removing the requirement
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for mentors to have classroom experience within the last three
years.

Response: The agency disagrees. Stakeholder input high-
lighted the importance of recent classroom experience to
successfully serve in a mentoring role, especially given the ed-
ucational disruptions and changes as a result of the COVID-19
pandemic.

Comment: TPCSA suggested removing the requirement for full-
time mentors to be assigned no more than six beginning teach-
ers and allowing local school systems to determine the number
of beginning teachers that a full-time mentor can support.

Response: The agency provides the following clarification. TEC,
§21.458(b), requires the commissioner to establish in rule the
number of classroom teachers that may be assigned a men-
tor. Subsection (b)(2)(C) has been modified at adoption so that
school districts may determine the number of beginning teach-
ers assigned to a full-time mentor not to exceed 15 beginning
teachers.

STATUTORY AUTHORITY. The amendment is adopted under
Texas Education Code (TEC), §21.458, which allows districts
to assign mentor teachers to work with new teachers, provides
requirements around mentor program design and delivery, and
requires the commissioner to adopt rules necessary to admin-
ister this statute; and TEC, §48.114, which provides a mentor
program allotment to be used for funding eligible district mentor
training programs; outlines permissible uses of mentor program
allotment funds, which include mentor teacher stipends, sched-
uled release time for mentoring activities, and mentor support
through providers of mentor training; and requires the commis-
sioner to adopt a formula to determine the amount to which eli-
gible school districts are entitled.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §21.458 and §48.114.

§153.1011.  Mentor Program Allotment.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Beginning teacher--A classroom teacher in Texas who
has less than two years of teaching experience in the subject or grade
level to which the teacher is assigned.

(2) Classroom teacher--An educator who is employed by a
school district in Texas and who, not less than an average of four hours
each day, teaches in an academic instructional setting or a career and
technical instructional setting. The term does not include a teacher's
aide or a full-time administrator. For purposes of this section, a class-
room teacher includes an educator who may not yet hold a certificate
issued under Texas Education Code (TEC), Chapter 21, Subchapter B.

(3) Mentor teacher--An individual who serves or has
served as a teacher in Texas who provides effective support to help be-
ginning teachers successfully transition into the teaching assignment.
The term does not include an appraiser as defined by TEC, §21.351.

(4) School district--For the purposes of this section, the
definition of school district includes open-enrollment charter schools.

(5) Teacher--A superintendent, principal, supervisor, class-
room teacher, school counselor, or other school district employee who
provides direct instructional support to other teachers.

(6) Teacher of record--An educator who is employed by a
school or district and who teaches in an academic instructional setting

or a career and technical instructional setting and is responsible for
evaluating student achievement and assigning grades.

(b) Program requirements. In order for a district mentor pro-
gram to receive funds through the mentor program allotment, as de-
scribed in TEC, §48.114, the program must be approved by the com-
missioner of education using the application and approval process de-
scribed in subsection (c) of this section. To be approved by the com-
missioner, district mentor programs must comply with TEC, §21.458,
and commit to meet the following requirements.

(1) Mentor selection. A district must:

(A) prioritize the selection of current classroom teach-
ers as mentor teachers using clear selection criteria, protocols, and hir-
ing processes that align with requirements of this paragraph and TEC,
§21.458, and retain documentation of such processes locally; and

(B) select mentor teachers who:

(i) complete a research-based mentor and induction
training program approved by the commissioner;

(i) complete a mentor training program provided by
the district;

(iii) have at least three complete years of teaching
experience with a superior record of assisting students, as a whole, in
achieving improvement in student performance. Districts may use the
master, exemplary, or recognized designations under TEC, §21.3521,
to fulfill this requirement;

(iv) demonstrate interpersonal skills, instructional
effectiveness, and leadership skills;

(v) have expertise, to the extent practicable, in effec-
tive instructional practices specifically for the grade levels and subjects
to which the beginning teacher is assigned; and

(vi) have experience as a classroom teacher in the
past three years.

(2) Mentor assignment. School districts must agree to as-
sign no more than:

(A) two beginning teachers to a mentor who serves as a
teacher of record for, on average, four or more hours per instructional
day;

(B) four beginning teachers to a mentor who serves as a
teacher of record for, on average, less than four hours per instructional
day; or

(C) fifteen beginning teachers to an individual who
serves as a full-time mentor.

(3) District mentor training program. A school district
must:

(A) provide training to mentor teachers and any appro-
priate district and campus employees, including principals, assistant
principals, and instructional coaches, who work with a beginning
teacher or supervise a beginning teacher;

(B) ensure that mentor teachers and any appropriate dis-
trict and campus employees are trained before the beginning of the
school year;

(C) provide supplemental training that includes best
mentorship practices to mentor teachers and any appropriate district
and campus employees throughout the school year, minimally once
per semester; and
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(D) provide training for a mentor assigned to a begin-
ning teacher who is hired after the beginning of the school year by the
45th day of employment of the beginning teacher.

(4) District roles and responsibilities. A school district
must designate a specific time during the regularly contracted school
day for meetings between mentor teachers and the beginning teachers
they mentor, which must abide by the mentor and beginning teachers'
entitled planning and preparation requirements in TEC, §21.404, and
the provisions of paragraph (5)(A) of this subsection.

(5) Meetings between mentors and beginning teachers. A
mentor teacher must:

(A) meet with each beginning teacher assigned to the
mentor not less than 12 hours each semester, with observations of the
mentor teacher or other highly effective teachers by the beginning
teacher being mentored or observations of the beginning teacher being
mentored by the mentor teacher counting toward the 12 hours each
semester; and

(B) address the following topics in mentoring sessions
with the beginning teacher being mentored:

(i) orientation to the context, policies, and practices
of the school district, including:

(I) campus-wide student culture routines;

(1l) district and campus teacher evaluation sys-
tems;

(IlI) campus curriculum and curricular re-
sources, including formative and summative assessments; and

(IV) campus policies and practices related to les-
son planning or lesson internalization;

(i) data-driven instructional practices;

(iii)  specific instructional coaching cycles, includ-
ing coaching regarding conferences between parents and the beginning
teacher;

(iv) professional development; and
(v) professional expectations.

(c) Application approval process. The Texas Education
Agency (TEA) will provide an application and approval process
for school districts to apply for mentor program allotment funding.
Funding will be limited based on availability of funds. The application
shall address the requirements of TEC, §21.458, and include:

(1) the timeline for application and approval;

(2) approval criteria, including the minimum requirements
necessary for an application to be eligible for approval; and

(3) criteria used to determine which districts would be eli-
gible for funding.

(d) Ongoing verification of compliance with program require-
ments.

(1) Eachyear, participating districts will be required to sub-
mit or participate in a verification of compliance with program require-
ments through a process to be described in the application form. The
verification of compliance will include:

(A) an annual compliance report, submitted by the dis-
trict, attesting to compliance with authorizing statute and commissioner
rule. The report is to include the number of beginning teachers for
whom the district used funds received under TEC, §48.114; and

(B) surveys administered not more than twice yearly
that may include the district's beginning teachers, mentor teachers, and
any appropriate district and campus employees who work with begin-
ning teachers for whom funds were used under TEC, §48.114. The
surveys will be used to gather data on program implementation and
teacher perceptions.

(2) Failure to comply with TEC, §21.458, and this section
after receiving an allotment may result in TEA rescinding eligibility of
a district's current or future mentor program allotment funding.

(e) Allowable expenditures. Mentor program allotment funds
may only be used for the following:

(1) mentor teacher stipends;

(2) release time for mentor teachers and beginning teachers
limited to activities in accordance with this section; and

(3) mentoring support through providers of mentor train-
ing.

(f) District mentor program review. School districts awarded
mentor program allotment funds must agree to submit all information
requested by TEA through periodic activity/progress reports, which
will occur at least once per year. Reports will be due no later than 45
calendar days after receipt of the information request and must contain
all requested information in the format prescribed by the commissioner.

(g) Final decisions. Commissioner decisions regarding eligi-
bility for mentor program allotment funds are final and appeals to the
commissioner regarding such decisions will not be considered.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 17,

2024.

TRD-202400145

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: February 6, 2024

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-1497

¢ 14 ¢
TITLE 22. EXAMINING BOARDS

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 511. ELIGIBILITY
SUBCHAPTER C. EDUCATIONAL
REQUIREMENTS

22 TAC §511.52

The Texas State Board of Public Accountancy (Board) adopts
an amendment to §511.52 concerning Recognized Institutions
of Higher Education, with changes to the proposed text as pub-
lished in the November 24, 2023, issue of the Texas Register (48
TexReg 6852) and will be republished. The change capitalizes
the letter "L" in StraighterLine.
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There are business entities and other organizations that offer
courses which do not meet the minimum standards to be ap-
proved by the board to sit for the Uniform CPA Exam. The rule
revision identifies a specific entity that offers courses that are not
approved by the board.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.
§511.52.  Recognized Institutions of Higher Education.

(a) The board recognizes institutions of higher education that
offer a baccalaureate or higher degree, that either:

(1) are accredited by one of the following organizations:

(A) Middle States Commission on Higher Education
(MSCHE);

(B) Northwest Commission on Colleges and Universi-
ties NWCCU);

(C) Higher Learning Commission (HLC);

(D) New England Commission of Higher Education
(NECHE);

(E) Southern Association of Colleges and Schools,
Commission on Colleges (SACS); and

(F) 'WASC Senior College and University Commission;
or

(2) provide evidence of meeting equivalent accreditation
requirements of SACS.

(b) The board is the final authority regarding the evaluation of
an applicant's education and has received assistance from the reporting
institution in the State of Texas, the University of Texas at Austin, in
evaluating:

(1) an institution of higher education;

(2) organizations that award credits for coursework taken
outside of a traditional academic environment and shown on a tran-
script from an institution of higher education;

(3) assessment methods such as credit by examination,
challenge exams, and portfolio assessment; and

(4) non-college education and training.

(c) The following organizations and assessment methods may
not be used to meet the requirements of this chapter:

(1) American Council on Education (ACE);
(2) Prior Learning Assessment (PLA);

(3) Defense Activity for Non-Traditional Education Sup-
port (DANTES);

(4) Defense Subject Standardized Test (DSST); and
(5) StraighterLine.

(d) The board may accept courses completed through an ex-
tension school, a correspondence school or continuing education pro-
gram provided that the courses are offered and accepted by the board

approved educational institution for a business baccalaureate or higher
degree conferred by that educational institution.

(e) Except as provided in subsection (d) of this section, exten-
sion and correspondence schools or programs and continuing education
courses do not meet the criteria for recognized institutions of higher ed-
ucation.

(f) The requirements related to recognized community col-
leges are provided in §511.54 of this chapter (relating to Recognized
Texas Community Colleges).

(g) Theboard may recognize a community college that offers a
baccalaureate degree in accounting or business, provided that the appli-
cant is admitted to a graduate program in accounting or business offered
at a recognized institution of higher education that offers a graduate or
higher degree.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400179

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §511.53

The Texas State Board of Public Accountancy (Board) adopts an
amendment to §511.53 concerning Evaluation of International
Education Documents, with changes to the proposed text as
published in the November 24, 2023 issue of the Texas Register
(48 TexReg 6853) and will be republished. The change capital-
izes the letter "L" in StraighterLine.

There are business entities and other organizations that offer
courses which do not meet the minimum standards to be ap-
proved by the board to sit for the Uniform CPA Exam. The rule
revision identifies a specific entity that offers courses that have
been evaluated and determined to not meet minimum standards
to be used as credit to sit for the Uniform CPA Exam.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.
§511.53.  Evaluation of International Education Documents.

(a) It is the responsibility of the board to confirm that educa-
tion obtained at colleges and universities outside of the United States
(international education) is equivalent to education earned at board-rec-
ognized institutions of higher education in the U.S.

(b) The board shall use, at the expense of the applicant, the
services of the University of Texas at Austin, Graduate and Interna-
tional Admissions Center, to validate, review, and evaluate interna-
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tional education documents submitted by an applicant to determine if
the courses taken and degrees earned are substantially equivalent to
those offered by the board-recognized institutions of higher education
located in the U.S. The evaluation shall provide the following informa-
tion to the board:

(1) Degrees earned by the applicant that are substantially
equivalent to those conferred by a board-recognized institution of
higher education in the U.S. that meets §511.52 of this chapter (relating
to Recognized Institutions of Higher Education);

(2) The total number of semester hours or quarter hour
equivalents earned that are substantially equivalent to those earned
at U.S. institutions of higher education and that meet §511.59 of this
chapter (relating to Definition of 120 Semester Hours to take the
UCPAE);

(3) The total number of semester hours or quarter hour
equivalents earned in accounting coursework that meets §511.57 of
this chapter (relating to Qualified Accounting Courses to take the
UCPAE) or §511.60 of this chapter (relating to Qualified Accounting
Courses Prior to January 1, 2024 to take the UCPAE);

(4) Ananalysis of the title and content of courses taken that
are substantially equivalent to courses listed in §511.57 or §511.60 of
this chapter; and

(5) The total number of semester hours or quarter hour
equivalents earned in business coursework that meets §511.58 of this
chapter (relating to Definitions of Related Business Subjects to take
the UCPAE).

(c) The University of Texas at Austin, Graduate and Interna-
tional Admissions Center, may use the American Association of Colle-
giate Registrars and Admissions Officers (AACRAO) material, includ-
ing the Electronic Database for Global Education (EDGE), in evaluat-
ing international education documents.

(d) Other evaluation or credentialing services of international
education are not accepted by the board.

(e) Credits awarded for coursework taken through the fol-
lowing organizations and shown on a transcript from an institution
of higher education may not be used to meet the requirements of this
chapter:

(1) American College Education (ACE);
(2) Prior Learning Assessment (PLA);

(3) Defense Activity for Non-Traditional Education Sup-
port (DANTES);

(4) Defense Subject Standardized Test (DSST); and
(5) StraighterLine.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400181

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

22 TAC §511.58

The Texas State Board of Public Accountancy (Board) adopts an
amendment to §511.58 concerning Definitions of Related Busi-
ness Subjects to take the UCPAE, with changes to the proposed
text as published in the November 24, 2023, issue of the Texas
Register (48 TexReg 6854) and will be republished. The change
capitalizes the letter "L" in StraighterLine.

The revision identifies course work from an organization that the
board will not accept for purposes of qualifying to take the Uni-
form CPA Exam.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.
§511.58.  Definitions of Related Business Subjects to take the UCPAE.

(a) Related business courses are those business courses that a
board recognized institution of higher education accepts for a business
baccalaureate or higher degree by that educational institution.

(b) An individual who holds a baccalaureate or higher degree
from a recognized educational institution as defined by §511.52 of this
chapter (relating to Recognized Institutions of Higher Education) may
take related business courses from four-year degree granting institu-
tions, or recognized community colleges, provided that all such insti-
tutions are recognized by the board as defined by §511.52 or §511.54
of this chapter (relating to Recognized Texas Community Colleges).
Related business courses taken at a recognized community college are
only the courses that the board has reviewed and approved to meet this
section.

(¢) The board will accept no fewer than 24 semester credit
hours of upper level courses (for the purposes of this subsection, eco-
nomics and statistics at any college level will count as upper division
courses) as related business subjects (without repeat), taken at a recog-
nized educational institution shown on official transcripts or accepted
by a recognized educational institution for purposes of obtaining a bac-
calaureate degree or its equivalent, in the following areas.

(1) No more than 6 credit semester hours taken in any of
the following subject areas may be used to meet the minimum hour
requirement:

(A) business law, including study of the Uniform Com-
mercial Code;

(B) economics;

(C) management;

(D) marketing;

(E) Dbusiness communications;

(F) statistics and quantitative methods;

(G) information systems or technology; and
(H) other areas related to accounting.

(2) No more than 9 credit semester hours taken in any of
the following subject areas may be used to meet the minimum hour
requirement:
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(A) finance and financial planning; and

(B) data analytics, data interrogation techniques, cyber
security and/or digital acumen in the accounting context, whether taken
in the business school or in another college or university program, such
as the engineering, computer science, information systems, or math
programs (while data analytic tools may be used in the course, appli-
cation of the tools should be the primary objective of the course).

(d) The board requires that a minimum of 2 upper level
semester credit hours in accounting communications or business
communications with an intensive writing curriculum be completed.
The semester hours may be obtained through a standalone course
or offered through an integrated approach. If the course content is
offered through integration, the university must advise the board of
the course(s) that contain the accounting communications or business
communications content. The course may be used toward the 24
semester credit hours of upper level business courses listed in subsec-
tion (c)(1) of this section.

(e) Credit for hours taken at recognized institutions of higher
education using the quarter system shall be counted as 2/3 of a semester
hour for each hour of credit received under the quarter system.

(f) Related business courses completed through and offered by
an extension school, correspondence school, or continuing education
program of a board recognized educational institution may be accepted
by the board, provided that the courses are accepted for a business bac-
calaureate or higher degree conferred by that educational institution.

(g) The board may review the content of business courses and
determine if they meet the requirements of this section.

(h) Credits awarded for coursework taken through the fol-
lowing organizations and shown on a transcript from an institution
of higher education may not be used to meet the requirements of this
chapter:

(1) American College Education (ACE);
(2) Prior Learning Assessment (PLA);

(3) Defense Activity for Non-Traditional Education Sup-
port (DANTES);

(4) Defense Subject Standardized Test (DSST); and
(5) StraighterLine.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400183

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §511.59

The Texas State Board of Public Accountancy (Board) adopts an
amendment to §511.59 concerning Definition of 120 Semester
Hours to take the UCPAE, with changes to the proposed text as

published in the November 24, 2023, issue of the Texas Register
(48 TexReg 6856) and will be republished. The change capital-
izes the letter "L" in StraighterLine.

The revision identifies course work from an organization that the
board will not accept for purposes of qualifying to take the Uni-
form CPA Exam.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.
§$511.59.  Definition of 120 Semester Hours to take the UCPAE.

(a) To be eligible to take the UCPAE, an applicant must hold
at a minimum a baccalaureate degree, conferred by a board-recognized
institution of higher education as defined by §511.52 of this chapter
(relating to Recognized Institutions of Higher Education), and have
completed the board-recognized coursework identified in this section:

(1) no fewer than 21 semester hours or quarter-hour equiv-
alents of upper level accounting courses as defined by §511.57 of this
chapter (relating to Qualified Accounting Courses) or §511.60 of this
chapter (relating to Qualified Accounting Courses Prior to January 1,
2024 to take the UCPAE);

(2) no fewer than 24 semester hours or quarter-hour equiv-
alents of upper level related business courses, as defined by §511.58
of this chapter (relating to Definitions of Related Business Subjects to
take the UCPAE); and

(3) academic coursework at an institution of higher educa-
tion as defined by §511.52 of this chapter, when combined with para-
graphs (1) and (2) of this subsection meets or exceeds 120 semester
hours.

(b) An individual holding a baccalaureate degree conferred
by a board-recognized institution of higher education, as defined by
§511.52 of this chapter, and who has not completed the requirements
of this section shall meet the requirements by taking coursework in one
of the following ways:

(1) complete upper level or graduate courses at a board rec-
ognized institution of higher education as defined in §511.52 of this
chapter that meets the requirements of subsection (a)(1) and (2) of this
section; or

(2) enroll in a board recognized community college as de-
fined in §511.54 of this chapter (relating to Recognized Texas Com-
munity Colleges) and complete board approved accounting or business
courses that meet the requirements of subsection (a)(1) and (2) of this
section. Only specified accounting and business courses that are ap-
proved by the board will be accepted as not all courses offered at a
community college are accepted.

(c) The following courses, courses of study, certificates, and
programs may not be used to meet the 120-semester hour requirement:

(1) any CPA review course offered by an institution of
higher education or a proprietary organization;

(2) remedial or developmental courses offered at an educa-
tional institution; and

(3) credits awarded for coursework taken through the fol-
lowing organizations and shown on a transcript from an institution of
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higher education may not be used to meet the requirements of this chap-
ter:

(A) American College Education (ACE);
(B) Prior Learning Assessment (PLA);

(C) Defense Activity for Non-Traditional Education
Support (DANTES);

(D) Defense Subject Standardized Test (DSST); and
(E) StraighterLine.

(d) The hours from a course that has been repeated will be
counted only once toward the required 120 semester hours.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400185

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢

22 TAC §511.60

The Texas State Board of Public Accountancy (Board) adopts
an amendment to §511.60 concerning Qualified Accounting
Courses Prior to January 1, 2024 to take the UCPAE, with
changes to the proposed text as published in the November
24, 2023 issue of the Texas Register (48 TexReg 6857) and
will be republished. The change capitalizes the letter "L" in
StraighterLine.

The revision identifies course work from an organization that the
board will not accept for purposes of qualifying to take the Uni-
form CPA Exam.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

§$511.60. Qualified Accounting Courses Prior to January 1, 2024 to
take the UCPAE.

(a) An applicant shall meet the board's accounting course re-
quirements in one of the following ways:

(1) Hold a baccalaureate or higher degree from a board-
recognized institution of higher education as defined by §511.52 of
this chapter (relating to Recognized Institutions of Higher Education)
and present valid transcript(s) from board-recognized institution(s) that
show degree credit for no fewer than 21 semester credit hours of upper
division accounting courses as defined in subsection (e) of this section;
or

(2) Hold a baccalaureate or higher degree from a board-
recognized institution of higher education as defined by §511.52 of
this chapter, and after obtaining the degree, complete the requisite 21
semester credit hours of upper division accounting courses, as defined
in subsection (e) of this section, from four-year degree granting institu-
tions, or accredited community colleges, provided that all such institu-
tions are recognized by the board as defined by §511.52 of this chapter,
and that the accounting programs offered at the community colleges
are reviewed and accepted by the board.

(b) Credit for hours taken at board-recognized institutions of
higher education using the quarter system shall be counted as 2/3 of a
semester credit hour for each hour of credit received under the quarter
system.

(¢) The board will accept no fewer than 21 semester credit
hours of accounting courses from the courses listed in subsection (e)(1)
- (14) of this section. The hours from a course that has been repeated
will be counted only once toward the required 21 semester hours. The
courses must meet the board's standards by containing sufficient busi-
ness knowledge and application to be useful to candidates taking the
UCPAE. A board-recognized institution of higher education must have
accepted the courses for purposes of obtaining a baccalaureate degree
or its equivalent, and they must be shown on an official transcript.

(d) A non-traditionally-delivered course meeting the require-
ments of this section must have been reviewed and approved through
a formal, institutional faculty review process that evaluates the course
and its learning outcomes and determines that the course does, in fact,
have equivalent learning outcomes to an equivalent, traditionally de-
livered course.

(e) The subject-matter content should be derived from the UC-
PAE Blueprints and cover some or all of the following:

(1) financial accounting and reporting for business organi-
zations that may include:

(A) up to nine semester credit hours of intermediate ac-
counting;

(B) advanced accounting; or
(C) accounting theory;

(2) managerial or cost accounting (excluding introductory
level courses);

(3) auditing and attestation services;

(4) internal accounting control and risk assessment;
(5) financial statement analysis;

(6) accounting research and analysis;

(7) up to 12 semester credit hours of taxation (including tax
research and analysis);

(8) financial accounting and reporting for governmental
and/or other nonprofit entities;

(9) up to 12 semester credit hours of accounting informa-
tion systems, including management information systems ("MIS"),
provided the MIS courses are listed or cross-listed as accounting
courses, and the institution of higher education accepts these courses
as satisfying the accounting course requirements for graduation with a
degree in accounting;

(10) up to 12 semester credit hours of accounting data
analytics, provided the institution of higher education accepts these
courses as satisfying the accounting course requirements for gradu-
ation with a degree in accounting (while data analytics tools may be
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taught in the courses, application of the tools should be the primary
objective of the courses);

(11) fraud examination;
(12) international accounting and financial reporting;

(13) at its discretion, the board may accept up to three
semester credit hours of accounting course work with substantial
merit in the context of a career in public accounting, provided the
course work is predominantly accounting or auditing in nature but not
included in paragraphs (1) - (12) of this subsection (for any course
submitted under this provision, the Accounting Faculty Head or Chair
must affirm to the board in writing the course's merit and content); and

(14) at its discretion, the board may accept up to three
semester credit hours of independent study in accounting selected or
designed by the student under faculty supervision (the curriculum for
the course shall not repeat the curriculum of another accounting course
that the student has completed).

(f) The board requires that a minimum of two semester credit
hours in research and analysis relevant to the course content described
in subsection (e)(6) or (7) of this section be completed. The semester
credit hours may be obtained through a discrete course or offered
through an integrated approach. If the course content is offered
through integration, the institution of higher education must advise the
board of the course(s) that contain the research and analysis content.

(g) The following types of introductory courses do not meet
the accounting course definition in subsection (e) of this section:

(1) elementary accounting;

(2) principles of accounting;

(3) financial and managerial accounting;
(4) introductory accounting courses; and
(5) accounting software courses.

(h) Any CPA review course offered by an institution of higher
education or a proprietary organization shall not be used to meet the
accounting course definition.

(1) CPE courses shall not be used to meet the accounting course
definition.

(j) Accounting courses completed through an extension school
of a board recognized educational institution may be accepted by the
board provided that the courses are accepted for a business baccalau-
reate or higher degree conferred by that educational institution.

(k) Credits awarded for coursework taken through the fol-
lowing organizations and shown on a transcript from an institution
of higher education may not be used to meet the requirements of this
chapter:

(1) American College Education (ACE);
(2) Prior Learning Assessment (PLA);

(3) Defense Activity for Non-Traditional Education Sup-
port (DANTES);

(4) Defense Subject Standardized Test (DSST); and
(5) StraighterLine.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400187

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER D. CPA EXAMINATION
22 TAC §511.80

The Texas State Board of Public Accountancy (Board) adopts an
amendment to §511.80 concerning Granting of Credit, without
changes to the proposed text as published in the November 24,
2023, issue of the Texas Register (48 TexReg 6859) and will not
be republished.

Events occur beyond the control of individuals attempting to be-
come licensed CPAs which interfere with the individual's ability to
take or pass the uniform CPA exam. The rule revision recognizes
unavoidable and unforeseeable events that create hardships to
individuals deserving of a fair opportunity to become CPAs.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400188

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §511.87

The Texas State Board of Public Accountancy (Board) adopts
an amendment to §511.87 concerning Loss of Credit, without
changes to the proposed text as published in the November 24,
2023, issue of the Texas Register (48 TexReg 6860) and will not
be republished.

Events occur beyond the control of individuals attempting to be-
come licensed CPAs which interfere with the individual's ability to
take or pass the uniform CPA exam. The rule revision recognizes
unavoidable and unforeseeable events that create hardships to
individuals deserving of a fair opportunity to become CPAs.
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No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400189

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER H. CERTIFICATION
22 TAC §511.164

The Texas State Board of Public Accountancy (Board) adopts an
amendment to §511.164 concerning Definition of 150 Semester
Hours to Qualify for Issuance of a Certificate, with changes to
the proposed text as published in the November 24, 2023 issue
of the Texas Register (48 TexReg 6862) and will be republished.
The change capitalizes the letter "L" in StraighterLine.

The revision requires at least two hours of course work in re-
search and analysis in order to be certified as a CPA. This is an
existing provision that has been relocated to this rule to make it
a requirement for certification and not to sit for the exam at 120
hours.

The revision also identifies coursework completed at an identi-
fied business entity that may not qualify an applicant seeking to
sit for the CPA exam.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

$511.164. Definition of 150 Semester Hours to Qualify for Issuance
of a Certificate.

(a) To qualify for the issuance of a CPA certificate, an appli-
cant must hold at a minimum a baccalaureate degree, conferred by a
board-recognized institution of higher education as defined by §511.52
of this chapter (relating to Recognized Institutions of Higher Educa-
tion), and have completed the board-recognized coursework identified
in this section:

(1) no fewer than 27 semester hours or quarter-hour equiv-
alents of upper level accounting courses as defined by §511.57 of this

chapter (relating to Qualified Accounting Courses to take the UCPAE)
or §511.60 of this chapter (relating to Qualified Accounting Courses
Prior to January 1, 2024 to take the UCPAE) to include a minimum of
two semester credit hours in research and analysis;

(2) no fewer than 24 semester hours or quarter-hour equiv-
alents of upper level related business courses, as defined by §511.58
of this chapter (relating to Definitions of Related Business Subjects to
take the UCPAE);

(3) a three semester hour board-approved standalone
course in accounting or business ethics. The course must be taken at
a recognized educational institution and should provide students with
a framework of ethical reasoning, professional values, and attitudes
for exercising professional skepticism and other behavior in the best
interest of the public and profession. The ethics course shall:

(A) include the ethics rules of the AICPA, the SEC, and
the board;

(B) provide a foundation for ethical reasoning, includ-
ing the core values of integrity, objectivity, and independence; and

(C) be taught by an instructor who has not been disci-
plined by the board for a violation of the board's rules of professional
conduct, unless that violation has been waived by the board; and

(4) academic coursework at an institution of higher educa-
tion as defined by §511.52 of this chapter, when combined with para-
graphs (1) - (3) of this subsection meets or exceeds 150 semester hours,
of which 120 semester hours meets the education requirements defined
by §511.59 of'this chapter (relating to Definition of 120 Semester Hours
to take the UCPAE). An applicant who has met paragraphs (1) - (3) of
this subsection may use a maximum of 9 total semester credit hours of
undergraduate or graduate independent study and/or internships as de-
fined in §511.51(b)(4) or §511.51(b)(5) of this chapter (relating to Ed-
ucational Definitions) to meet this paragraph. The courses shall consist
of:

(A) amaximum of three semester credit hours of inde-
pendent study courses; and

(B) amaximum of six semester credit hours of account-
ing/business course internships.

(b) The following courses, courses of study, certificates, and
programs may not be used to meet the 150 semester hour requirement:

(1) any CPA review course offered by an institution of
higher education or a proprietary organization;

(2) remedial or developmental courses offered at an educa-
tional institution; and

(3) credits awarded for coursework taken through the fol-
lowing organizations and shown on a transcript from an institution of
higher education may not be used to meet the requirement of this chap-
ter:

(A) American College Education (ACE);
(B) Prior Learning Assessment (PLA);

(C) Defense Activity for Non-Traditional Education
Support (DANTES);

(D) Defense Subject Standardized Test (DSST); and
(E) StraighterLine.

(¢c) The hours from a course that has been repeated will be
counted only once toward the required semester hours.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400190

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 515. LICENSES
22 TAC §515.5

The Texas State Board of Public Accountancy (Board) adopts an
amendment to §515.5 concerning Reinstatement of a Certificate
or License in the Absence of a Violation of the Board's Rules of
Professional Conduct, without changes to the proposed text as
published in the November 24, 2023 issue of the Texas Register
(48 TexReg 6863) and will not be republished.

The revision recognizes the relocation of the rule providing ac-
commodations to military service members, spouses and veter-
ans to a new chapter and to implement the provisions of Texas
Occupation Code § 55.004 and § 55.0041.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400191

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §515.11

The Texas State Board of Public Accountancy (Board) adopts the
repeal of §515.11 concerning Licensing for Military Service Mem-
bers, Military Veterans, and Military Spouses, without changes to
the proposed text as published in the November 24, 2023 issue
of the Texas Register (48 TexReg 6864) and will not be repub-
lished.

The repeal recognizes the relocation of the rule providing accom-
modations to military service members, spouses and veterans to
a new chapter.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the Public Accountancy Act (Act),
Texas Occupations Code, §901.151 and §901.655 which pro-
vides the agency with the authority to amend, adopt and repeal
rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400192

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 516. MILITARY SERVICE
MEMBERS, SPOUSES AND VETERANS
22 TAC §516.1

The Texas State Board of Public Accountancy (Board) adopts
new rule §516.1 concerning Definitions, without changes to the
proposed text as published in the November 24, 2023, issue of
the Texas Register (48 TexReg 6865) and will not be republished.

Texas Occupation Code 55.0041 directs state agencies to ac-
commodate military service members, military spouses and mil-
itary veterans in practicing accounting in Texas.

No comments were received regarding adoption of the new rule.

The new rule is adopted under the Public Accountancy Act (Act),
Texas Occupations Code, §901.151 and §901.655 which pro-
vides the agency with the authority to amend, adopt and repeal
rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400193

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
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22 TAC §516.2

The Texas State Board of Public Accountancy (Board) adopts
new rule §516.2 concerning Licensing for Military Service Mem-
bers and Spouses, without changes to the proposed text as pub-
lished in the November 24, 2023, issue of the Texas Register (48
TexReg 6866) and will not be republished.

Texas Occupation Code 55.004 directs a state agency that is-
sues a license to military service members and military spouses
to adopt rules that provide accommodations for their practice of
public accounting in Texas.

No comments were received regarding adoption of the new rule.

The new rule is adopted under the Public Accountancy Act (Act),
Texas Occupations Code, §901.151 and §901.655 which pro-
vides the agency with the authority to amend, adopt and repeal
rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400194

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §516.3

The Texas State Board of Public Accountancy (Board) adopts
new rule §516.3 concerning Licensing for Military Veterans, with-
out changes to the proposed text as published in the November
24,2023, issue of the Texas Register (48 TexReg 6868) and will
not be republished.

Texas Occupation Code § 55.004 directs state agencies to ac-
commodate military veterans in obtaining a license to practice
public accounting in Texas.

No comments were received regarding adoption of the new rule.

The new rule is adopted under the Public Accountancy Act (Act),
Texas Occupations Code, §901.151 and §901.655 which pro-
vides the agency with the authority to amend, adopt and repeal
rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400195

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §516.4

The Texas State Board of Public Accountancy (Board) adopts
new rule §516.4 concerning Accounting Practice Notification by
Military Service Members and Spouses, with changes to the pro-
posed text as published in the November 24, 2023, issue of the
Texas Register (48 TexReg 6869) and will be republished. The
change revises subsections (e) and (f) to (c) and (d).

Texas Occupation Code § 55.0041 directs state agencies to ac-
commodate military service members and military spouses in
practicing accounting in Texas while serving in the armed ser-
vices. It allows military service members and military spouses
to practice public accounting in Texas without a license and fees
for up to three years so long as they have a license from a ju-
risdiction with substantially equivalent requirements. They may
also practice in Texas without a license if they held a license in
Texas within five years preceding the application date.

No comments were received regarding adoption of the new rule.

The new rule is adopted under the Public Accountancy Act (Act),
Texas Occupations Code, §901.151 and §901.655 which pro-
vides the agency with the authority to amend, adopt and repeal
rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

§516.4.  Accounting Practice Notification by Military Service Mem-
bers and Spouses.

(a) This section applies to all board regulated public accoun-
tancy practice requirements, other than the examination requirement,
by a military service member or military spouse not requiring a license.

(b) A military service member or military spouse:

(1) may practice accounting in Texas during the period the
military service member or military spouse is stationed at a military
installation in Texas for a period not to exceed the third anniversary
of the date the military service member or military spouse receives
confirmation of authorization to practice by the board, if the military
service member or military spouse:

(A) notifies the board of an intent to practice public ac-
countancy in this state;

(B) submits proof of residency in this state along with
a copy of their military identification card;

(C) receives from the board confirmation that the board
has verified the license in the other jurisdiction and that the other juris-
diction has licensing requirements that are substantially equivalent to
the board's licensing requirements; and

(D) receives confirmation of authorization to practice
public accountancy in Texas from the board,

(2) may not practice in Texas with a restricted license is-
sued by another jurisdiction nor practice with an unacceptable criminal
history according to Chapter 53 of the Texas Occupations Code (relat-
ing to Consequences of Criminal Conviction); and
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(3) shall comply with all other laws and regulations appli-
cable to the practice of public accountancy in this state including, but
not limited to, providing attest services through a licensed accounting
firm.

(c) The board, in no less than 30 days following the receipt of
notice of intent, will provide confirmation of authorization to practice
to a military service member or military spouse, who has satisfied the
board's rules.

(d) Inthe event of a divorce or similar event that affects a per-
son's status as a military spouse, the spouse may continue to engage
in the business or occupation under the authority of this section until
the third anniversary of the date the spouse received the confirmation
described by subsection (b)(1)(D) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400196

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: February 7, 2024

Proposal publication date: November 24, 2023

For further information, please call: (512) 305-7842

¢ 14 ¢
TITLE 34. PUBLIC FINANCE

PART 9. TEXAS BOND REVIEW
BOARD

CHAPTER 181. BOND REVIEW BOARD
SUBCHAPTER A. BOND REVIEW RULES
34 TAC §181.11

The Texas Bond Review Board (BRB) adopts new rule §181.11
within Texas Administrative Code Title 34, Part 9, Chapter 181,
Subchapter A. The new rule is adopted without changes as pub-
lished in the August 18, 2023, issue of the Texas Register (48
TexReg 4474). The rule will not be republished.

Reasoned Justification for the Adoption of the New Rule

The adoption of this new rule within Texas Administrative Code,
Title 34, Part 9, Chapter 181 implements the requirements of
House Bill (HB) 1038 enacted by the 88th Legislature (2023 Reg-
ular Session). HB 1038 amends Chapter 1231 of the Texas Gov-
ernment Code by adding §1231.064 related to a biennial report
on state lending and credit support programs.

HB 1038 calls for transparency, and this new rule facilitates the
gathering of relevant information from state agencies or politi-
cal subdivisions regarding lending and credit support programs
within the state to enable the BRB to prepare a biennial report
due by December 31 of each even-numbered year as mandated
by §1231.064 of the Texas Government Code.

New rule §181.11, as adopted, requires the report to include
but not be limited to the following: For each state lending and
credit support program, a state agency or political subdivision

shall provide a description of the program, the total amount of
state money lent through or debt supported by the program,
as applicable, a citation to the law authorizing each program, a
reasonable estimate of the cost of default associated with each
program computed in accordance with private-sector accounting
standards for credit or other losses, and policies and procedures
in place for each program to mitigate the risk of future default
in the programs. Consistent with the legislative directive to in-
crease fiscal transparency for state lending and credit support
programs, the new rule requires affected entities to provide to
BRB information determined to be necessary to enable the BRB
to provide the report mandated by §1231.064 of the Government
Code.

Public Comment and BRB Responses

The public comment period on the proposed new rule opened
on August 18, 2023, and extended through midnight on Sunday,
September 17, 2023.

The BRB held two public meetings to consider comments on the
proposed new rule on Thursday, September 21, 2023, and Tues-
day, October 10, 2023, at 10:00 a.m. in the Capitol Extension
Room E2.028 at 1100 Congress Ave., Austin, Texas 78701. No
public comments were made about the proposed rule at these
meetings.

During the public comment period, the BRB received written
comments from the Texas Water Development Board (TWDB).
Specific comments are addressed below.

TWDB Comments

The TWDB provided written comments on new §181.11 in its
letter addressed to Mr. Rob Latsha, the Executive Director of
the BRB, dated September 15, 2023. Below are the TWDB's
comments and the BRB's responses.

TWDB's Comments regarding §181.11(a) and the term "state
lending program"

The TWDB comments that §181.11(a) directs state agencies to
file with the Board an electronic report on state lending or credit
programs within timeframes as determined by the rule and that
HB 1038 defines "lending program" as a program through which
"state money" is loaned, or otherwise provided with the expec-
tation of repayment, to a public or private entity, but the phrase
"state lending program" is not further defined in the proposed rule
or added to the list of applicable definitions elsewhere in Chapter
181. TWDB asks the BRB to clarify whether "state lending pro-
gram" as used in the proposed rule includes loans evidenced by
the purchase of obligations including, bonds, notes, other instru-
ments of indebtedness. The TWDB comments that "state lend-
ing program" should include only those monies or funds derived
from state appropriations, as evidenced in its later comments on
proposed subsection (b)(6).

BRB Response

The BRB disagrees and declines to make any changes based
on these comments. Nothing in §1231.064 of the Government
Code suggests that the term "state lending program" should be
narrowly construed. Pursuant to §1231.064, BRB's intent is to
collect data on state lending programs that consist of monies that
are or were in the custody or control of a state agency or subject
to the direction of a state agency and that are loaned or other-
wise provided to a public or private entity with the expectation of
repayment.

TWDB's Comments to §181.11(b)(6) and the term "state money"
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The TWDB comments that §181.11(b)(6) requires each report
prepared by a state agency to include information related to the
"[tlotal amount of state money lent through the lending program.”
The TWDB notes that as with the term "state lending program"
in subsection (a), the phrase "state money" is also undefined in
the proposed rule; it is undefined in HB 1038; and it is unde-
fined in other statute. In addition, TWDB comments that the pro-
posed rule through several subsequent paragraphs interchange-
ably uses the terms "loan" and "debt" without making references
to whether a loan is made, or a debt was incurred, through the
provision of "state money." The TWDB states that it does not
have a definition of "state money" in its rules or enabling statutes,
and "state money" is undefined in statute or the proposed rule
by the Board. The TWDB comments that it is unsure how state
agencies can report accurate information and sufficiently comply
with the Act without this term being defined.

If the term "state money" remains undefined at adoption of the
rule, the TWDB further comments that it must presume a broad
application of the phrase. Because the TWDB is not the state
of Texas, but merely an agency operating within the executive
branch of state government, it argues that it must apply a plain
reading of the statute and define "state money" to mean money
appropriated by the state to a state agency, to be lent through
an applicable "state lending program,” with the expectation of
repayment. The TWDB further comments that the term "state
money" should exclude any provision of assistance administered
by a state agency where the money to be lent is federal dollars.
The TWDB also comments that the term "state money" should
exclude the lending of "local funds" provided by state agencies,
which include (without limitation) proceeds obtained from the
sale of state general obligation or revenue bonds to investors or
from the accumulation of repayments, or otherwise funds known
to be held outside the Treasury of the state. The TWDB com-
ments that on occasion, it receives appropriations from the Leg-
islature to lend money to program participants through the Gen-
eral Appropriations Act (GAA) (most recently in its state flood
programs and its state revolving fund programs for "state match"
dollars) and that the TWDB understands that this appropriated
money would be considered "state money."

The TWDB proposes to clarify the rule, commenting that "state
money" should be expressly defined as those monies, funds, or
dollars specifically appropriated by the Legislature through ap-
propriate budget riders in the GAA and directed for use by the
Legislature to state agencies to be used by program participants
in a lending or credit support program with the expectation of re-
payment. The TWDB comments that the proposed rule, where
applicable, should make clarifying references to appropriately
separate the concept of "state money" lent or "debt" supported
by the state through applicable credit support programs.

BRB's Response

The BRB disagrees and declines to make any changes based
on these comments. Nothing in §1231.064 of the Government
Code suggests that the term "state money" should be narrowly
construed. This is consistent with how Chapter 1231 of the
Government Code does not limit "state security" to those paid
only from appropriated general revenues. See Gov't Code
§§1231.001(2); 1231.061(a). Pursuant to §1231.064, BRB's
intent is to collect data on state lending programs that consist
of monies that are or were in the custody or control of a state
agency or subject to the direction of a state agency and that are
loaned or otherwise provided to a public or private entity with
the expectation of repayment.

TWDB's Comments regarding §181.11(b)(7)

The TWDB comments that §181.11(b)(7) requires each report
prepared by a state agency to include information related to the
"[tlotal amount of debt supported by the lending program" and
that HB 1038 does not use the term "debt" in its definition of
"lending program." In addition, the TWDB comments that the
preceding subsection (b)(6) requires state agencies to report the
"amount of state money lent (emphasis added)." Therefore, the
TWDB assumes that the word "debt" used in subsection (b)(7)
means the debt issued by the reporting agency or political sub-
division.

The TWDB further states that if their assumption is incorrect,
the TWDB would comment that subsection (b)(7) should only be
applied to credit support programs and not applied to lending
programs which are concerned with reporting the amounts of
state money lent (emphasis added) and not debt supported by a
credit support program.

Additionally, the TWDB asks:

Does the word "debt" as used in subsection (b)(7) refer to debt
issued by the reporting agency of political subdivisions? And if it
doesn't, how is it distinguishable from the phrase "state money"
in subsection (b)(6)?

Does the information required to be reported under proposed
subsection (b)(7) include debt not repaid with "state money"?

The TWDB also comments as follows:

The timeframe that state agencies are required to consider when
providing information for the report is unclear. The TWDB com-
ments that to meet the purposes of the Act, the "total amount
of debt supported by the lending program," should be a current
look at the agency's programs at the time the report is due and
not a historical overview which could include extinguished debt.

BRB's Response

The BRB disagrees and declines to make any changes based on
these comments. §1231.064(a)(2) defines "Lending Program" to
mean "a program through which state money is loaned, or oth-
erwise provided with the expectation of repayment, to a public
or private entity." (emphasis added). When a state agency lends
by issuing its own debt and using those proceeds to purchase
the debt of a qualifying entity, the BRB believes that information
on the debt of both the state agency making the loan and the
underlying entity receiving the loan is necessary for the board
to provide the information required by §1231.064 of the Gov-
ernment Code. BRB's intent is to collect data on state lending
programs that consist of monies that are or were in the custody
or control of a state agency or subject to the direction of a state
agency and that are loaned or otherwise provided to a public or
private entity with the expectation of repayment. With respect to
reporting timeframes, §1231.064(b) requires the BRB to report
on state lending and credit support programs no later than De-
cember 31 of each even-numbered year. To enable it to prepare
the required biennial report by December 31, the rule requires
the data for the report to be filed by the state agency or political
subdivision no later than September 15 of each even-numbered
year, covering the immediately preceding two fiscal year periods
ending August 31.

TWDB's Comments regarding §181.11(b)(8)

TWDB comments that §181.11(b)(8) requires each report
prepared by a state agency to include information related to
the "[tJotal dollar amount of outstanding loans separated by
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program" and that HB 1038 appears to limit the information
required to be reported by state agencies under their applicable
lending programs to "state money" and that, therefore, it would
be appropriate to read proposed subsection (b)(8) to be limited
to only those lending programs that lend "state money."

The TWDB asks the BRB to clarify whether this dollar amount is
meant to include all loans separated by program or only those
loans made under a lending program with "state money" as con-
templated by preceding subsection (b)(6).

Similarly, to the comments provided for subsection (b)(7), the
TWDB comments that the timeframe that state agencies are re-
quired to consider when providing information for the report is
unclear. The TWDB comments that to meet the purposes of the
Act "the total amount of outstanding loans," to be reported should
not be a historical accounting through all of the TWDB's finan-
cial assistance programs and instead should report a "total dollar
amount," due at the time the report to the Board is due.

BRB's Response

The BRB disagrees and declines to make any changes based
on these comments. Consistent with the fiscal transparency pur-
poses of HB 1038, BRB's intent is to collect data on state lending
programs that consist of monies that are or were in the custody
or control of a state agency or subject to the direction of a state
agency and that are loaned or otherwise provided to a public or
private entity with the expectation of repayment. HB 1038 re-
quires the BRB to report on state lending and credit support pro-
grams no later than December 31 of each even-numbered year.
To enable it to prepare the required biennial report by Decem-
ber 31, the BRB is therefore requiring the data for the report to
be filed by the state agency or political subdivision no later than
September 15 of each even-numbered year covering the imme-
diately preceding two fiscal year periods ending August 31.

TWDB's Comments on §181.11(b)(9)

The TWDB comments that §181.11(b)(9) requires each report
prepared by a state agency to include a reasonable estimate of
the costs of default associated with the program, computed in ac-
cordance with private-sector accounting standards for credit or
other losses, and that the words "default" and "private-sector ac-
counting standard," are undefined terms in 34 TAC, Chapter 181;
in statute enacted by HB 1038; and in the proposed rule. In ad-
dition, the TWDB notes that certain affected state agencies may
have a statute-derived definition of "default," but that the TWDB
does not. The TWDB states that default, or an event of default,
is a term that varies from one set of financial documents to an-
other and may not be consistent from even one state agency to
another, and that events of default are thusly definitive events,
typically defined in financial documents pertaining to and related
contracts on a transaction-by-transaction basis.

The TWDB comments that for state agencies to comply with the
proposed rule, "default" should be defined based on the types of
financial assistance programs administered by a state agency.

The TWDB proposes to clarify the rule, commenting that for
those agencies with state lending programs that utilize "state
money" (which TWDB asserts is limited to debt service or direct
lending funded by state appropriations), "default" should be de-
fined as an unresolved failure to receive repayments of principal
and interest owed on an obligation entered pursuant to an appli-
cable lending program. The TWDB argues that this definition of
"default" is the most concordant reading of compliance with the
rest of the proposed rule, specifically paragraph (13) of subsec-

tion (b), and that it takes into consideration the effect and impact
of all of the words used in statute and rule e.g., "state money,"
"lending program," and "default" and results in a plain reading
interaction between those terms.

In the alternative, the TWDB comments that for those state
agencies with financial assistance programs supported by
general obligation (GO) or revenue bonds (and funded with
"local funds"), the term "default" should be defined to follow
the "material events" standard used by EMMA (the Electronic
Municipal Market Access website). The TWDB argues that this
will ensure that Legislators and bond buyers (two expressly
enumerated stakeholders of the Act) will receive the same
reporting information from state agencies. However, the TWDB
strongly comments that "local funds" are clearly not within the
scope of the Act, and that the Act strongly is focused on "state
money," which local funds are not.

Lastly, the TWDB comments that those agencies should be al-
lowed to use their own statutory or administrative definitions of
"default," if they have one.

Additionally:

The TWDB comments that the proposed rule does not provide
a definition of the "private-sector accounting standard" that state
agencies are required to use. TWDB comments state agencies
are not private sector financial institutions. The TWDB argues
that the TWDB and state agencies should use the same account-
ing standard that the state itself uses. The TWDB comments that
the proposed rule should define "private-sector accounting stan-
dard" as "generally accepted accounting principles" so that state
agencies have one set of recognizable and easily obtainable ac-
counting standards to use when forming initial reports.

BRB's Response

The BRB disagrees and declines to make any changes based on
these comments. BRB's intent is to collect data on state lending
programs that consist of monies that are or were in the custody
or control of a state agency or subject to the direction of a state
agency and that are loaned or otherwise provided to a public or
private entity with the expectation of repayment. HB 1038 re-
quires, for each lending program or credit support program, a
reasonable estimate of the costs of default associated with the
program, computed in accordance with private sector account-
ing standards for credit or other losses. The entity should iden-
tify the standard(s) used to complete the report, whether it be
generally accepted accounting principles or other private-sector
accounting standard, as §181.11(b)(9) of the rule requires that
the report include all assumptions, factors, formulas, and analy-
sis used to calculate the cost of default. Further, as it relates to
the requirements of the rule, BRB's intent is to collect information
on payment defaults in which a public or private entity borrower
fails to repay any part of the principal or interest on the loan or
obligation when due.

TWDB's Comments regarding §181.11(b)(10)

Section 181.11(b)(10) requires each report prepared by a state
agency to include a current default rate of the lending program.
The TWDB comments that "default rate" is undefined in 34 Texas
Administrative Code Chapter 181 and in the proposed rule. In
addition, the TWDB comments that the requirement to calculate
a "default rate" does not appear to be required by HB 1038 and
further comments that for state agencies to comply with the pro-
posed rule, a methodology for calculating a "default rate" should
be proposed with the proposed rule.
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TWDB comments that it is unclear how requiring this information
from state agencies relates to information expressly listed as a
requirement of HB 1038 or other statutory authority relied upon
for the proposed rulemaking. The TWDB asks the BRB to clarify
how state agencies are required to comply with the provisions of
this rule.

The TWDB asks the BRB to clarify the rule to provide a definition
of "default rate" as used in the proposed rule.

The TWDB asks the BRB to clarify the rule to provide a method-
ology for calculating a "default rate" as contemplated by the rule.

The TWDB further comments that providing a definition of "de-
fault rate" and an appropriate methodology to calculate that de-
fault rate with a required numerator and denominator will allow
state agencies to provide consistent reporting information to the
Board.

The TWDB additionally comments that, notwithstanding the fore-
going, the TWDB is broadly permitted by law to hold closed meet-
ings to consider and discuss financial matters related to the in-
vestment or potential investment of the Board's funds, citing to
§6.0601, Texas Water Code. The TWDB comments that it is im-
perative that the TWDB follow federal securities laws when mak-
ing public statements, such as in the report required by the pro-
posed rule, as evidenced by the Legislature granting the TWDB
the specific authority to discuss financial matters in closed meet-
ings to avoid violating federal securities law. The TWDB argues
that publicly making statements about the current default rate
of the lending program falls into the realm of said financial mat-
ters related to the investments or potential investments of the
TWDB's lending programs. The TWDB additionally comments
that it may not be able to comply with this provision of the rule
as proposed to avoid violating federal securities laws.

BRB's Response

The BRB disagrees and declines to make any changes based
on these comments. Consistent with the fiscal transparency re-
quirements of HB 1038, the BRB's intent is to collect data on
state lending programs that consist of monies that are or were in
the custody or control of a state agency or subject to the direction
of a state agency and that are loaned or otherwise provided to
a public or private entity with the expectation of repayment. HB
1038 requires, for each lending program or credit support pro-
gram, a reasonable estimate of the costs of default associated
with the program, computed in accordance with private sector
accounting standards for credit or other losses. The entity should
identify the standard(s) used to complete the report, whether it be
generally accepted accounting principles or other private-sector
accounting standard, as §181.11 (b)(9) of the rule requires that
the report include all assumptions, factors, formulas, and analy-
sis used to calculate the cost of default. The current default rate
of each lending program is requested in §181.11(b)(10) to ac-
company the cost of default requirement stated in §181.11(b)(9).
The requested "current default rate" in subsection (b)(10) is rele-
vant because such information is necessary to enable the board
to provide a "reasonable estimate" of the costs of default in its
report, as required by §1231.064(b)(3)(C) of the Government
Code. Moreover, if a public or private entity defaults on the loan
it receives from state money, such information is also relevant
and necessary for the BRB to prepare the report required by
§1231.064.

TWDB's Comments regarding §181.11(b)(11) and (b)(13)

Section 181.11(b)(11) requires each report prepared by a state
agency to include the highest default rate experienced in the
lending program. The TWDB comments that HB 1038 does not
appear to require state agencies to report a "highest default rate"
in a lending program as proposed by the rule.

The TWDB states that it is unclear how requiring this information
from state agencies relates to information expressly listed as a
requirement of HB 1038 or other statutory authority relied upon
for the rulemaking. The TWDB asks the BRB to please clarify
how state agencies are required to comply with the provisions of
the rule.

As previously stated, the TWDB comments that state agencies
need a definition for "default," and "default rate," to provide ac-
curate reporting of information required by the rule. The TWDB
re-submits its proposed definition of "default," and requests a
definition of "default rate."

The TWDB further comments that subsequent subsection
(b)(13) seems to indicate that an event of default with respect to
the lending of "state money" is limited to the unresolved failure
to repay principal and interest repayments.

The TWDB states that it would appreciate any clarification on
complying with subsection (b)(11) that the Board could provide
that will allow the TWDB to report accurate, non-speculative in-
formation to the Legislators and bond buyers.

BRB's Response

The BRB disagrees and declines to make any changes based on
these comments. BRB's intent is to collect data on state lending
programs that consist of monies that are or were in the custody
or control of a state agency or subject to the direction of a state
agency and that are loaned or otherwise provided to a public or
private entity with the expectation of repayment. HB 1038 re-
quires, for each lending program or credit support program, a
reasonable estimate of the costs of default associated with the
program, computed in accordance with private sector account-
ing standards for credit or other losses. The entity should iden-
tify the standard(s) used to complete the report, whether it be
generally accepted accounting principles or other private-sec-
tor accounting standard, as §181.11 (b)(9) of the rule requires
that the report include all assumptions, factors, formulas, and
analysis used to calculate the cost of default. The highest de-
fault rate experienced in each lending program is requested in
§181.11(b)(11) to accompany the cost of default requirement
stated in §181.11(b)(9). The request in the new rule for the
highest default rate experienced in each program and the to-
tal amount of principal and interest payments in default in sub-
sections (b)(11) and (b)(13) is relevant because such informa-
tion is necessary to enable the board to provide a "reasonable
estimate" of the costs of default in its report, as required by
§1231.064(b)(3)(C) of the Government Code. Further, as it re-
lates to the requirements of the rule, BRB's intent is to collect
information on payment defaults in which a public or private en-
tity borrower fails to repay any part of the principal or interest on
the loan or obligation when due.

TWDB's Comments regarding §181.11(b)(12)

Section 181.11(b)(12) requires state agencies to report the total
amount of principal and interest payments received from borrow-
ers for each applicable lending program.

The TWDB asks if the information to be reported is limited to
repayments of principal and interest received from loans of "state
money"?
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The TWDB re-submits its prior comments on this rulemaking re-
questing additional clarification from the Board about the appli-
cable timeframe the TWDB would be required to consider in its
report.

BRB's Response

The BRB disagrees and declines to make any changes based
on these comments. Consistent with the fiscal transparency
requirements of HB 1038, BRB's intent is to collect data on state
lending programs that consist of monies that are or were in the
custody or control of a state agency or subject to the direction
of a state agency and that are loaned or otherwise provided
to a public or private entity with the expectation of repayment.
Nothing in §1231.064 of the Government Code suggests that
the term "state money" should be narrowly construed. HB
1038 requires, for each lending program or credit support
program, the total amount of state money lent through or debt
supported by the program, as applicable. The total amount
of principal and interest payments received from borrowers is
requested in §181.11(b)(12) to accompany the data requested
in §181.11(b)(6) (total amount of state money lent through
the lending program). §1231.064(c) requires a state agency
or political subdivision to provide to the board in the manner
provided by board rule any information necessary for the board
to prepare the report required by §1231.064. The information
requested in subsection (b)(12) is necessary to enable the
board to prepare its legislatively mandated report. Regarding
the reporting timeframe, §1231.064 requires the BRB to report
on state lending and credit support programs no later than
December 31 of each even-numbered year. To enable it to
prepare the required biennial report by December 31, the BRB is
therefore requiring the data for the report to be filed by the state
agency or political subdivision no later than September 15 of
each even-numbered year covering the immediately preceding
two fiscal year periods ending August 31.

TWDB's Comments regarding §181.11(b)(13)

Regarding the requirement in §181.11(b)(13) to report the total
amount of principal and interest payments in default, the TWDB
re-submits its prior comments related to the need for a consistent
definition of "default."

The TWDB asks if default is limited to the failure of a recipient of
funds under a lending program to repay principal and interest?

The TWDB asks if default is limited to the failure of a recipient of
funds under a lending program to repay principal and interest of
only "state money"?

Additionally, the TWDB comments that regular reporting through
EMMA applies to those events deemed to be "material." The
TWDB offers that the Board could clarify that the information to
be reported pursuant to proposed subsection (b)(13) would be
similarly limited to material events, consistent with the standard
of EMMA reporting.

BRB's Response

The BRB disagrees and declines to make any changes based on
these comments. BRB's intent is to collect data on state lend-
ing programs that consist of monies that are or were in the cus-
tody or control of a state agency or subject to the direction of
a state agency and that are loaned or otherwise provided to a
public or private entity with the expectation of repayment. HB
1038 requires, for each lending program or credit support pro-
gram, a reasonable estimate of the costs of default associated
with the program, computed in accordance with private sector

accounting standards for credit or other losses. §181.11(b)(9)
states the estimate should include all assumptions, factors, for-
mulas, and analysis used to calculate the cost of default. The
total amount of principal and interest payments in default is re-
quested in §181.11(b)(13) to accompany the cost of default re-
quirement stated in §181.11(b)(9). Further, as it relates to the
requirements of the rule, BRB's intent is to collect information
on payment defaults in which a public or private entity borrower
fails to repay any part of the principal or interest on the loan or
obligation when due.

TWDB's Comments regarding §181.11(b)(14)

Section 181.11(b)(14) requires state agencies to report on the
"[a]ssets, if any, pledged as collateral to secure existing loans".

The TWDB asks the BRB to clarify whether the Board means
assets held by the lending program participant or assets pledged
by the Board to support the debt it has issued?

The TWDB asks the BRB to clarify how this information should
be presented and whether this information should be presented
as the value of the assets or specific detail related to the nature
of the assets?

If the Board means assets held by the lending program par-
ticipant, the TWDB comments that some of the information re-
quested is not updated from year-to-year on an entity-by- entity
basis and any information submitted could result in inaccurate
reporting.

The TWDB comments that the rule be revised to eliminate pro-
posed subsection (b)(14).

BRB's Response

The BRB disagrees and declines to make any changes based on
these comments. BRB's intent is to collect data on state lending
programs that consist of monies that are or were in the custody
or control of a state agency or subject to the direction of a state
agency and that are loaned or otherwise provided to a public
or private entity with the expectation of repayment. HB 1038
requires, for each lending program or credit support program,
the total amount of state money lent through or debt supported
by the program, as applicable. The assets, if any, pledged as
collateral to secure existing loans is requested in §181.11(b)(14)
to accompany the data requested for each lending program. This
information is necessary because it addresses the security for
the loan and, therefore, the source of funds from which the state
has an "expectation of repayment", as provided in the definition
of "Lending Program" in §1231.064(2), if a public or private entity
were to default on the loan.

TWDB's Comments regarding §181.11(b)(15)

Section 181.11(b)(15) requires state agencies to report "for each
of the items" in "paragraphs (6) through (14)" a "total amount
broken down by each entity in the lending structure, if the public
or private entity receiving funds also lends the money to another
public entity or private entity."

The TWDB comments that applying subsection (b)(15) on an en-
tity-by-entity basis for all of the paragraphs listed in the rule is
unclear. The TWDB re-submits its comment that information for
how some of the categories in subsections (b)(6) through (b)(14)
is not updated, which may result in inaccurate reporting. As one
example, the TWDB usually holds a deed of trust for real prop-
erty owned by its water supply corporation borrowers and may
receive an appraisal before making financing available, but the
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TWDB does not, as a matter of course, get a real property ap-
praisal every other year while the loan is in repayment.

The TWDB comments that the rule be revised to eliminate pro-
posed subsection (b)(15).

In the alternative and notwithstanding the forgoing, the TWDB
comments that only the proposed paragraphs in the rule that are
not expressly program specific should apply as follows:

In subsection (b)(6), the TWDB comments that state agencies
would report a "total amount of state money lent" to each entity
in a lending structure.

The TWDB asks the BRB to clarify that the rule requires state
agencies to report the total amount of principal or par amount of
state money lent to each entity in a lending structure.

The TWDB re-submits its comments about the definition of "state
money."

In subsection (b)(8), the TWDB comments that state agencies
would report a "total dollar amount of outstanding loans sepa-
rated by" each entity.

The TWDB asks the BRB to clarify that the rule requires state
agencies to report the sum of each loan owed by an entity on an
individual basis.

If that is the case, the TWDB asks what is the substantive differ-
ence between subsections (b)(7) and (b)(8)?

In subsection (b)(9), the TWDB comments that state agencies
would report a "reasonable estimate of the costs of default as-
sociated with the program..."

The TWDB asks the BRB to clarify that the rule requires state
agencies to report a reasonable estimate of the costs of default
for each individual loan held by an entity at the state agency level.

In other words, the TWDB asks whether the rule requires state
agencies to report the agency's costs to cure a default experi-
enced on an individual basis based on the amount of funds each
lending program participant has received?

The TWDB re-submits its comments that it is broadly permitted
by law to hold closed meetings to discuss financial matters re-
lated to the investment or potential investments of the TWDB's
funds.

In subsection (b)(10), the rule requires state agencies to report
the "current default rate of the program.”

The TWDB asks the BRB to clarify that the rule requires state
agencies to report the current default rate of an individual pro-
gram participant.

The TWDB re-submits its prior comments regarding the unde-
fined terms of "default” and "default rate.”

The TWDB re-submits its prior comment that the requirement to
calculate a "default rate" does not appear to be required by HB
1038.

The TWDB states that state agencies currently report unresolved
defaults of the repayment of principal and interest through sev-
eral channels, including EMMA or preliminary official statements.
In addition, the TWDB re-submits its prior comments about its
broad authority permitting it to discuss certain financial matters
in a closed meeting, and potentially actionable as a violation of
federal securities laws, if the rule requires state agencies to pub-
licly make statements through an analysis of the potentiality of a
program participant defaulting.

In subsection (b)(11), the rule requires state agencies to report
the "highest default rate experienced in the program.”

The TWDB asks the BRB to clarify that the rule requires state
agencies to report the historical "highest default rate" of an indi-
vidual program participant.

The TWDB asks the BRB to clarify how subsection (b)(10) is
distinguishable from subsection (b)(11). A "current default rate,"
appears to be identical to a "highest default rate" from a plain
reading of the proposed rule. The TWDB asks the BRB to define
the difference for state agencies.

The TWDB re-submits its prior comment that HB 1038 does not
appear to require state agencies to report a "highest default rate"
in a lending program as proposed by the rule.

In subsection (b)(12), the rule requires state agencies to report
the "[t]otal amount of principal and interest payments received
from borrowers."

The TWDB asks the BRB to clarify how subsection (b)(12) is
distinguishable from subsections (b)(7) and (b)(8).

The TWDB re-submits its prior comments on whether the infor-
mation to be reported limited on an individual program participant
basis is repayments of principal and interest received from loans
of "state money."

In subsection (b)(13), the rule requires state agencies to report
the "[tJotal amount of principal and interest payments in default."

The TWDB re-submits its prior comments related to the defini-
tion of "default" and offers that the Board could clarify that the
information to be reported pursuant to this proposed paragraph
would be limited to material events.

In subsection (b)(14), the rule requires state agencies to report
the assets, if any, pledged as collateral to secure existing loans
on an individual program participant basis.

The TWDB re-submits its prior comments on this provision of the
proposed rule.

BRB's Response

The BRB disagrees and declines to make any changes based on
these comments. BRB's intent is to collect data on state lending
programs that consist of monies that are or were in the custody
or control of a state agency or subject to the direction of a state
agency and that are loaned or otherwise provided to a public or
private entity with the expectation of repayment. HB 1038 re-
quires, for each lending program or credit support program, the
total amount of state money lent through or debt supported by
the program, as applicable. Section 181.11(b)(15) requests the
items described in paragraphs (6) through (14) be broken down
for each entity in the lending structure if the public or private en-
tity receiving funds also lends the money to another public entity
or private entity. This section also requests the total amounts
for each entity. BRB's intent is to collect data on state lending
programs to determine if various lending arrangements exist. If
a public or private entity receiving state money is also lending
the same funds it received to another public or private entity,
this information is necessary for the BRB to determine the final
disposition of state money lent. This requirement is consistent
with the fiscal transparency objectives of HB 1038. Regarding
TWDB's renewed comments to subsections (b)(6), (8), (9), (10),
(11), (12), (13), and (14), please see BRB's response to the com-
ments to those subsections, above.

Statutory Authority
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The new rule is adopted under Texas Government Code
§1231.022(1), which authorizes the board to adopt rules relating
to reporting requirements, and §1231.064(c), which provides
that a state agency or political subdivision of this state shall
provide to the board in the manner provided by board rule any
information necessary for the board to prepare the biennial
report on state lending and credit support programs.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 18,
2024.

TRD-202400197

Rob Latsha

Executive Director

Texas Bond Review Board

Effective date: February 7, 2024

Proposal publication date: August 18, 2023

For further information, please call: (512) 463-1741
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TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 16. PLANNING AND
DEVELOPMENT OF TRANSPORTATION
PROJECTS

The Texas Department of Transportation (department) adopts
amendments to §16.105 and §16.154, related to the Unified
Transportation Program (UTP). The amendment to §16.105
and §16.154 are adopted with changes to the proposed text as
published in the October 13, 2023, issue of the Texas Register
(48 TexReg 5969) and will be republished.

EXPLANATION OF ADOPTED AMENDMENTS AND NEW
SECTION

Amendments to §16.105, Unified Transportation Program
(UTP), provide clarification and flexibility. Changes to subsec-
tion (e) and (f) provide clarification that major changes and
changes to funding allocations in Category 12 Strategic Priority
require adoption by the commission. The proposed changes
also clarify that the redistribution of carryover does not constitute
a major change.

Amendments to §16.154, Transportation Allocation Funding For-
mulas, provide flexibility and efficiencies in federal fund utiliza-
tion and management of UTP allocations. Subsection (a)(2) is
amended to provide clarity that the intent of the Commission is
for Category 2 funding to be allocated to priority projects as de-
termined by the MPO. This subsection (a)(2) is also amended to
add "districts" to the Category 2 Metropolitan and Urban Corri-
dor Projects formula allocation and specifies funding is specific to
projects within the Metropolitan Planning Organizations' bound-
aries.

Amendments to §16.154(a)(4) clarify the department will deter-
mine the final distribution of the allocation of Category 5 Con-
gestion Mitigation and Air Quality funds between the district and

MPO to ensure the timely use of funds and requires the MPO to
obtain the district's concurrence on the projects the MPO intends
to use Category 5 funds.

Amendments to §16.154(i) refine the definition of carryover for
UTP categories and adds references for the adjustments to car-
ryover in Category 5 Congestion Mitigation and Air Quality and
Category 2 Metropolitan and Urban Corridor Projects based on
new subsections (j) and (k), respectively.

New §16.154(j) prescribes an annual review of carryover in Cat-
egory 5 Congestion Mitigation and Air Quality. This review al-
lows the department to better manage federal funds, mitigate
the risks of a funding lapse or rescission, and addresses poten-
tial underutilization of Category 5 funding. Pending the review,
if a district or MPO carries over more than 200 percent of its al-
location in Category 5 Congestion Mitigation and Air Quality Im-
provement from the previous year, the department may reduce
the district's carryover to 200 percent and assign the excess to
projects in other eligible districts or MPOs as authorized by law.
The department will report to the commission all proposed redis-
tributions and notify any impacted MPO prior to the department
making a redistribution under this subsection.

New §16.154(k) prescribes an annual review of carryover in Cat-
egory 7 Metropolitan Mobility and Rehabilitation. This review al-
lows the department to better manage federal funds, mitigate the
risks of a funding lapse or rescission, and addresses potential
underutilization of Category 7 funding. Pending the review, if an
MPO carries over more than 200 percent of its allocation in Cat-
egory 7 Metropolitan Mobility and Rehabilitation (TMA) from the
previous year, the department may reduce the district and MPO's
Category 2 Metropolitan and Urban Corridor Projects carryover
and transfer the excess to the district's Category 11 District Dis-
cretionary allocation for use on the district's safety program. The
department will report to the commission all proposed redistribu-
tions and notify any impacted MPO prior to the department mak-
ing a redistribution under this subsection.

SUBMITTAL OF COMMENTS

The department posted the rules for comment in the October
13, 2023, issue of the Texas Register. The department received
comments through November 13, 2023. In total the department
received written comments from five different entities and individ-
uals. The Capital Area Metropolitan Planning Organization pro-
vided comments in support of the rules. The El Paso Metropoli-
tan Planning Organization, the Regional Transportation Council
for the North Central Texas Council of Governments, the Hous-
ton-Galveston Area Council Metropolitan Planning Organization,
and the Texas Transit Association each filed comments in oppo-
sition to the proposed rules.

The department received three comments concerning §16.105.
Those comments requested that the department consider a
carryover redistribution to be a major change under §16.105(e),
which would require commission adoption. The department
chose not to revise the proposed rule addressing major changes.
In response to the comments, the department has revised
subsections §16.154(j)&(k) to require the department to report
to the commission and notify any impacted MPO before making
a carryover redistribution from Category 5 Congestion Mitigation
and Air Quality or Category 2 Metropolitan and Urban Corridor
Projects.

The department received 19 comments concerning §16.154.
One comment requested revisions to §16.154(j) to enable the
transfer of Category 5 Congestion Mitigation and Air Quality
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funds to Category 7 Metropolitan Mobility and Rehabilitation to
be used in non-attainment areas. The department is committed
to maintaining these funds on CMAAQ eligible projects and has
decided to retain the proposed language.

One comment concerned whether department staff should
consult with affected MPOs prior to redistributing a carry-
over amount. In response to this comment, revisions were
made to the proposed subsections §16.154(j)&(k) to require
the department to report to the commission and notify any
impacted MPO before making a carryover redistribution from
Category 5 Congestion Mitigation and Air Quality or Category
2 Metropolitan and Urban Corridor Projects. The department
has also implemented a routine review process to coordinate
with MPOs regarding funding usage in Category 5 Congestion
Mitigation and Air Quality and Category 7 Metropolitan Mobility
and Rehabilitation to ensure the MPO is fully informed of their
funding requirements.

Three comments raised concerns that the proposed rules do not
provide for an appeal process for MPOs subject to carryover re-
distribution under §16.154(j) and §16.154(k). Revisions were
made to the proposed subsections §16.154(j)&(k) to require the
department to report to the commission and notify any impacted
MPO before making a carryover redistribution from Category 5
Congestion Mitigation and Air Quality or Category 2 Metropolitan
and Urban Corridor Projects. The department also has a review
process in place to coordinate with MPOs regarding funding us-
age in Category 5 Congestion Mitigation and Air Quality and Cat-
egory 7 Metropolitan Mobility and Rehabilitation, and the depart-
ment believes this process gives MPOs adequate opportunity to
provide input prior to the department's decisions about carryover
redistribution.

Two comments proposed increasing the carryover threshold un-
der §16.154(j) and §16.154(k) from 200 percent to 300 percent
to allow MPOs more flexibility for transportation project planning.
The proposed rules, however, do not mandate carryover redis-
tribution above the 200 percent threshold but rather give the de-
partment the option to redistribute funds after consultation with
the affected MPOs. No related revisions were made to the pro-
posed rules.

One comment requested that the department add a process to
the proposed rules to outline how Category 5 Congestion Miti-
gation and Air Quality carryover amounts would be redistributed
equitably to other MPOs. The department intends to redistribute
the funds to eligible Category 5 projects in non-attainment areas
that can best utilize the funds. No related revisions were made
to the proposed rules.

One comment raised concerns about the department's author-
ity to impose limitations on an MPQO's use of federal funds al-
located through Category 7 Metropolitan Mobility and Rehabili-
tation, particularly the number of years in which an MPO must
utilize the funds. Through the 200% threshold, the department
intends to provide a means to initiate a review process before
funds would lapse at a federal level. The redistribution of carry-
over will not shorten the time frame in which federal funds may
be used and ensures the federal funds do not lapse. No related
revisions were made to the proposed rules.

One comment raised concerns about data quality in the de-
partment's project management system, which the department
would use to make decisions about carryover redistribution
under §16.154(j) and §16.154(k). The department understands

the concern and is working to ensure data is current and correct.
No related revisions were made to the proposed rules.

One comment requested a carve-out in the proposed rules for
MPOs that maintain low carryover amounts in Category 5 Con-
gestion Mitigation and Air Quality and Category 7 Metropolitan
Mobility and Rehabilitation. The department believes this is un-
necessary, since MPOs that maintain low carryover amounts and
do not exceed the 200 percent threshold under §16.154(j) and
§16.154(k) would not be affected by the proposed rules.

One comment requested the removal of the reference to depart-
ment districts from §16.154(a)(2) so that funding in Category 2
Metropolitan and Urban Corridor Projects is only formula allo-
cated to MPOs. The department believes the inclusion of dis-
tricts in the Category 2 allocation will provide flexibility and en-
sure coordination between MPOs and districts related to project
selection. No related revisions were made to the proposed rules.

One comment requested the removal of the requirement under
§16.154(a)(4) that the department districts provide concurrence
on MPO-selected projects in Category 5 Congestion Mitigation
and Air Quality. The department believes the inclusion of dis-
tricts in the Category 5 project selection process will ensure the
coordination between MPOs and districts to improve project de-
livery and efficient utilization of funds. No related revisions were
made to the proposed rules.

One comment requested that the department define "encum-
bered" and "unencumbered" in §16.154(i) to avoid confusion
about how carryover amounts are determined. The depart-
ment agrees this clarification is beneficial and has revised the
proposed rules to change the terminology to "committed" and
"uncommitted" and include a definition of "committed" under
§16.154(i).

One comment requested that the proposed rules require the de-
partment and affected MPOs to concur on the amount of carry-
over each MPO accumulates annually in Category 5 Congestion
Mitigation and Air Quality and Category 7 Metropolitan Mobility
and Rehabilitation. The department believes the revisions within
§16.154(i) to clarify when funds are committed clarify when funds
would be subjected to carryover redistribution. Additionally, the
department has a review process in place to coordinate with
MPOs about funding usage in Category 5 Congestion Mitigation
and Air Quality and Category 7 Metropolitan Mobility and Re-
habilitation. The department believes this process gives MPOs
adequate opportunity to provide input prior to the department's
decisions about carryover redistribution. No other revisions were
made to the proposed rules.

One comment requested, to allow for planning larger projects,
that the proposed rules allow MPOs to seek commission ap-
proval to accumulate over a period of years a carryover amount
that would be excluded from the carryover redistribution. The
department believes this is unnecessary since the proposed
rules do not mandate carryover redistribution but rather give
the department the option to redistribute funds in the event an
MPO maintains an excessive carryover balance. This flexibility
means the department may allow the accumulation of carryover
amounts greater than the 200 percent threshold if it is warranted.
No related revisions were made to the proposed rules.

One comment requested that the department implement a
process for MPOs and the department to evaluate projects with
potential development delays that may in turn cause increased
carryover amounts in Category 5 Congestion Mitigation and Air
Quality and Category 7 Metropolitan Mobility and Rehabilitation.
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Additionally, the comment requested improved procedures
to avoid project development delays related to department
oversight. The department acknowledges the needs presented
by the comment and is developing solutions to be coordinated
with affected MPOs. No related revisions were made to the
proposed rules.

One comment stated that the department's determination that
the proposed rules would not impose a cost on a regulated per-
son and as a result Government Code §2001.0045 does not ap-
ply to this rule making was incorrect. The commentor argues that
ensuring they do not exceed the carryover threshold amounts
will require additional staff to manage their budget. While the de-
partment applauds the MPO's plan to proactively manage their
budget to ensure timely use of the funds, the department's rules
do not directly impose any particular cost upon a regulated en-
tity and §2001.0045 does not apply. No related revisions were
made to the proposed rules.

One comment described actions taken by an affected MPO to
proactively reduce its carryover amounts in Category 5 Conges-
tion Mitigation and Air Quality and Category 7 Metropolitan Mo-
bility and Rehabilitation without the need for the proposed rules.
The department acknowledges and appreciates the efforts of the
individual MPO but believes the proposed rules are necessary to
optimize utilization of those funding categories statewide. No re-
lated revisions were made to the proposed rules.

SUBCHAPTER C. TRANSPORTATION
PROGRAMS

43 TAC §16.105
STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §201.991, which requires the commission to adopt rules
related to the department's unified transportation program
and §201.996, which requires the commission to adopt rules
that specify the formulas for allocating funds to districts and
metropolitan planning organizations.

CROSS REFERENCE TO STATUTE
Transportation Code, §201.991 and §201.996.
§16.105.

(a) General. The department will develop a unified transporta-
tion program (UTP) that covers a period of ten years to guide the devel-
opment and authorize construction and maintenance of transportation
projects and projects involving aviation, public transportation, and the
state's waterways and coastal waters. In developing the UTP, the de-
partment will collaborate with local transportation entities and public
transportation operators as defined by 23 C.E.R. Part 450.

(b) Requirements. The UTP will:

Unified Transportation Program (UTP).

(1) be financially constrained for planning and develop-
ment purposes based on the planning cash flow forecast prepared and
published in accordance with §16.152(a) of this subchapter (relating to
Cash Flow Forecasts);

(2) list estimated funding levels and the allocation of funds
to each district, metropolitan planning organization (MPO), and other
authorized entity for each year in accordance with Subchapter D of this
chapter (relating to Transportation Funding);

(3) list all projects and programs that the department in-
tends to develop, or on which the department intends to initiate con-
struction or maintenance, during the UTP period, and the applicable
funding category to which a project or program is assigned, after con-
sideration of the:

(A) statewide long-range transportation plan (SLRTP);
(B) metropolitan transportation plans (MTP);
(C) transportation improvement programs (TIP);

(D) MPO annual reevaluations of project selection in
MTPs and TIPs, if any, in accordance with subsection (c) of this sec-
tion;

(E) statewide transportation improvement program
(STIP);

(F) recommendations of rural planning organizations
(RPO) as provided in this subchapter; and

(G) list of major transportation projects in accordance
with §16.106 of this subchapter (relating to Major Transportation
Projects); and

(4) designate the priority ranking within a program funding
category of each listed project in accordance with subsection (d)(2) of
this section.

(c) MPO annual reevaluation of project selection. An MPO
may annually reevaluate the status of project priorities and selection in
its approved metropolitan transportation plan (MTP) and transportation
improvement program (TIP) and provide a report of any changes to the
department at the times and in the manner and format established by
the department. The reevaluation must be consistent with criteria ap-
plicable to development of the MTP and TIP in accordance with federal
requirements.

(d) Project selection.

(1) The commission will consider the following criteria for
project selection in the UTP as applicable to the program funding cat-
egories described in §16.153 of this chapter (relating to Funding Cate-
gories):

(A) the potential of the project to meet transportation
goals for the state, including efforts to:

(i) maintain a safe transportation system for all
transportation users;

(i) optimize system performance by mitigating con-
gestion, enhancing connectivity and mobility, improving the reliability
of the system, facilitating the movement of freight and international
trade, and fostering economic competitiveness through infrastructure
investments;

(iii) maintain and preserve system infrastructure;
and

(iv) accomplish any additional transportation goals
for the state identified in the statewide long-range transportation plans
as provided in §16.54 of this chapter (relating to Statewide Long-Range
Transportation Plan (SLRTP));

(B) the potential of the project to assist the department
in attainment of transportation system strategies, the measurable tar-
gets for the transportation goals identified in subparagraph (A) of this
paragraph, and other related performance measures; and

(C) adherence to all accepted department design stan-
dards as well as applicable state and federal law and regulations.
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(2) The commission may also consider the potential for
project delivery based on other factors such as funding availability and
project readiness, after consideration of the criteria described in para-
graph (1) of this subsection.

(3) Withrespect to Category 12 Strategic Priority, the com-
mission may also consider if the district and MPO will commit funding
from other categories to the project or as a condition for project selec-
tion, may require the district and MPO to commit funds from other
categories to the project.

(4) The department will coordinate project selection crite-
ria relating to the transportation goals identified in paragraph(1)(A) of
this subsection with the MPOs for the purpose of achieving consistent,
common goals, particularly with respect to mobility projects using a
mix of several funding sources.

(5) The department will consider performance metrics and
measures to evaluate and rank the priority of each project listed in
the UTP based on the transportation needs for the state and the goals
identified in paragraph (1)(A) of this subsection. A project will be
ranked within its applicable program funding category, using a per-
formance-based scoring system, and classified as tier one, tier two, or
tier three for ranking purposes. The scoring system will be used for
prioritizing projects for which financial assistance is sought from the
commission and must account for the diverse needs of the state so as to
fairly allocate funding to all regions of the state. Major transportation
projects will have a tier one classification and be designated as the high-
est priority projects within an applicable funding category. A project
that is designated for development or construction in accordance with
the mandates of state or federal law or specific requirements contained
in other chapters of this title may be prioritized in a funding category as
a designated project in lieu of a tier one, tier two, or tier three ranking.

(6) The commission will determine and approve the final
selection of projects and programs to be included in the UTP, except for
the selection of federally funded projects by an MPO serving in an area
designated as a transportation management area (TMA) as provided in
§16.101(n) of this subchapter (relating to Transportation Improvement
Program (TIP)). A federally funded project selected by an MPO desig-
nated as a TMA will be approved by the commission, subject to:

(A) satisfaction of the project selection criteria in para-
graph (1) of this subsection;

(B) compliance with federal law; and

(C) the district's and MPQO's allocation of funds for the
applicable years.

(e) Approval of unified transportation program (UTP). Not
later than August 31 of each year, the commission will adopt the unified
transportation program for the next fiscal year. The commission may
update the UTP at any time. A change in the UTP to project funding
allocations in Category 12 Strategic Priority as described in §16.153(a)
of this subchapter (relating to Funding Categories) or a major change
to one or more funding allocations or project listings in the most recent
UTP must be adopted by the commission. For the purpose of updating
the UTP, the term "major change" refers to the authorization of new
projects or the revision of project funding allocations which exceed 10
percent of the project cost or $500,000, whichever is greater, occurring
in non-allocation program categories, excluding revisions to local
funding contributions and projects designated under miscellaneous
state and federal programs. The redistribution of a carryover under
§16.154(i) of this subchapter (relating to Transportation Allocation
Funding Formulas) does not constitute a major change, regardless of
the amount of the redistribution.

(f) Administrative revisions. The UTP may be administra-
tively revised at any time if the revision does not constitute a major
change as described in subsection (e) of this section, does not change
project funding allocations in Category 12 Strategic Priority as de-
scribed in subsection (e), or does not affect the total amount of funding
allocated to a district for specific corridors in Category 4 Statewide
Connectivity Corridor Projects as described in §16.153(a) of this sub-
chapter (relating to Funding Categories).

(g) Public involvement for the unified transportation program.

(1) The department will seek to effectively engage the gen-
eral public and stakeholders in development of the UTP and any up-
dates to the program.

(2) The department will hold at least one statewide pub-
lic meeting to present the draft UTP as early as the department deter-
mines is feasible to assure public input into the program prior to its final
adoption. The department will also hold at least one statewide public
meeting to present each proposed update to the program. The depart-
ment will publish notice of each public meeting as appropriate and use
communications strategies to maximize attendance at the meeting. The
department may conduct a public meeting by video-teleconference or
other electronic means that provide for direct communication among
the participants.

(3) The department will report its progress on the program
and provide an opportunity for a free exchange of ideas, views, and
concerns relating to project selection, funding categories, level of fund-
ing in each category, the allocation of funds for each year of the pro-
gram, and the relative importance of the various selection criteria.

(4) The department will hold at least one statewide hearing
on its project selection process including the UTP's funding categories,
the level of funding in each category, the allocation of funds for each
year of the program, and the relative importance of the various selection
criteria prior to:

(A) final adoption of the UTP and any updates; and

(B) approval of any adjustments to the program result-
ing from changes to the allocation of funds under §16.160 of this chap-
ter (relating to Funding Allocation Adjustments).

(5) The department will publish a notice of the applicable
hearing in the 7exas Register a minimum of 15 days prior to its being
held and will inform the public where to send any written comments.
The department will accept written public comments for a period of at
least 30 days after the date the notice appears in the Texas Register. The
department may also accept public comments by other means, as speci-
fied in the notice. A copy of the proposed project selection process, the
UTP, and any adjustments to the program, as applicable, will be avail-
able for review at the time the notice of hearing is published on the
department website and, on request, will be available at district offices
and at the department's Transportation Planning and Programming of-
fice in Austin.

(6) The department will present information regarding the
development of the UTP and any updates to the commission not later
than the month prior to final adoption of the UTP and any updates.

(h) Publication. The department will publish the entire
approved unified transportation program, updates, adjustments, and
administrative revisions together with any summary documents
highlighting project benchmarks, priorities, and forecasts on the de-
partment's website. The documents will also be available for review,
on request, at district offices and at the department's Transportation
Planning and Programming Division office in Austin.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 17,
2024.

TRD-202400156

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: February 6, 2024

Proposal publication date: October 13, 2023

For further information, please call: (512) 463-3164

¢ ¢ ¢

SUBCHAPTER D. TRANSPORTATION
FUNDING

43 TAC §16.154

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §201.991, which requires the commission to adopt rules
related to the department's unified transportation program
and §201.996, which requires the commission to adopt rules
that specify the formulas for allocating funds to districts and
metropolitan planning organizations.

§16.154.

(a) Formula allocations. The commission will, subject to the
mandates of state and federal law, allocate funds from program funding
Categories 1,2,4,5,7,9, and 11, as described in §16.153 of this sub-
chapter (relating to Funding Categories), to the districts and metropoli-
tan planning organizations (MPO) as follows:

Transportation Allocation Funding Formulas.

(1) Category 1 Preventive Maintenance and Rehabilitation
- will be allocated to all districts as an allocation program according to
the following formulas:

(A) Preventive maintenance.

(i) Ninety-eight percent for roadway maintenance
with 65 percent based on on-system lane miles, and 33 percent based
on the pavement distress score Pace factor; and

(i) Two percent for bridge maintenance based on
square footage of on-system span bridge deck area;

(B) Rehabilitation. Thirty-two- and one-half percent
based on three-year average lane miles of pavement distress scores less
than 70, 20 percent based on on-system vehicle miles traveled per lane
mile, 32.5 percent based on equivalent single axle load miles on-sys-
tem, and 15 percent based on the pavement distress score Pace factor;

(2) Category 2 Metropolitan and Urban Corridor Projects -
It is the commission's intent that Category 2 funds be used efficiently on
priority projects as determined by the MPOs. Category 2 funds will be
allocated to districts and MPOs for specific projects within the MPOs'
boundaries in the following manner:

(A) 87 percent to MPOs operating in areas that are
transportation management areas, according to the following formula:
30 percent based on total vehicle miles traveled on and off the state

highway system, 17 percent based on estimated population within the
boundaries of the metropolitan planning area using data derived from
the most recent census provided by the U.S. Bureau of the Census
(census population), 10 percent based on lane miles on-system, 14
percent based on truck vehicle miles traveled on-system, 7 percent
based on percentage of census population below the federal poverty
level, 15 percent based on congestion, and 7 percent based on fatal
and incapacitating vehicle crashes;

(B) 13 percent to MPOs operating in areas that are not
transportation management areas, according to the following formula:
20 percent based on total vehicle miles traveled on and off the state
highway system, 25 percent based on estimated population within the
boundaries of the metropolitan planning area using data derived from
the most recent census provided by the U.S. Bureau of the Census (cen-
sus population), 8 percent based on lane miles on-system, 15 percent
based on truck vehicle miles traveled on-system, 4 percent based on
percentage of census population below the federal poverty level, 8 per-
cent based on centerline miles on-system, 10 percent based on conges-
tion, and 10 percent based on fatal and incapacitating vehicle crashes;

(3) Category 4 Statewide Connectivity Corridor Projects -
will be allocated to districts as an allocation program for specific corri-
dors selected by the commission based on engineering analysis of three
corridor types and, if applicable to the particular corridor type, consid-
ering the formula specified in subsection (a)(2) of this section:

(A) Mobility corridors - congestion considerations
throughout the state;

(B) Connectivity corridors - two-lane roadways requir-
ing upgrade to four-lane divided roadways to connect the urban areas
of the state; and

(C) Strategic corridors - strategic corridors on the state
highway network that provide statewide connectivity;

(4) Category 5 Congestion Mitigation and Air Quality Im-
provement - will be allocated to districts and MPOs as an allocation
program for projects in a nonattainment area population weighted by
ozone and carbon monoxide pollutant severity. The department will
determine the final distribution of the allocation between the district
and MPO to ensure timely use of funds. Before the MPO's use of the
Category 5 funds, the MPO must obtain the district's concurrence on
the project for which the funds are to be used;

(5) Category 7 Metropolitan Mobility and Rehabilitation
(TMA) - will be allocated to MPOs operating in areas that are trans-
portation management areas as an allocation program based on the ap-
plicable federal formula;

(6) Category 9 Transportation Alternatives - a portion of
the funds in this category will be allocated to MPOs serving urbanized
areas with populations over 200,000 as an allocation program based on
the areas' relative share of population, unless FHWA approves a joint
request from the department and the relevant MPOs to use other factors
in determining the allocation; and

(7) Category 11 District Discretionary - will be allocated
to all districts as an allocation program based on state legislative man-
dates, but if there is no mandate or the amount of available funding in
this category exceeds the minimum required by a mandate, the funding
allocation for this category or the excess funding, as applicable, will
be allocated according to the following formula: 70 percent based on
annual on-system vehicle miles traveled, 20 percent based on annual
on-system lane miles, and 10 percent based on annual on-system truck
vehicle miles traveled. The commission may supplement the funds al-
located to individual districts on a case-by-case basis to cover project
cost overruns.
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(b) Pace factor calculation. For purposes of subsection (a)(1)
of this section, the Pace factor is a calculation used to adjust funding
among districts according to increases or decreases in a district's need to
improve its pavement distress scores. It will slow the rate of improve-
ment for districts with the highest condition scores and accelerate the
rate of improvement for districts with the lowest condition scores. The
Pace factor is calculated by:

(1) determining the district with the highest distress score;

(2) determining the deviation of a district's distress score
from the highest score;

(3) totaling the deviations for all districts as determined by
paragraph (2) of this subsection.

(¢) Non-formula allocations. The commission, subject to the
mandates of state and federal law and specific requirements contained
in other chapters of this title for programs and projects described in
subsection (a) of this section, will determine the amount of funding to
be allocated to a district, metropolitan planning organization, political
subdivision, governmental agency, local governmental body, recipient
of a governmental transportation grant, or other eligible entity from
each of the following program funding categories described in §16.153
of this subchapter:

(1) Category 3 Non-Traditionally Funded Transportation
Projects for specific projects;

(2) Category 6 Structures Replacement and Rehabilitation
as an allocation program;

(3) Category 8 Safety Projects generally funded as an allo-
cation program with some specific projects designated under the Safety
Bond Program;

(4) Category 9 Transportation Alternatives - of the remain-
ing funds in this category, a portion will be allocated to certain areas
of the state, for specific projects, based on the areas' relative share of
the population, and a portion may be allocated in any area of the state
for specific projects or transferred to other eligible federal programs,
as authorized by law;

(5) Category 10 Supplemental Transportation Projects gen-
erally funded as an allocation program with some specific projects des-
ignated under miscellaneous federal programs;

(6) Category 12 Strategic Priority for specific projects;
(7) Aviation Capital Improvement Program;

(8) Public transportation;

(9) Rail; and

(10) State waterways and coastal waters.

(d) Allocation program. For the purposes of this chapter, the
term "allocation program" refers to a type of program funding category
identified in the unified transportation program for which the respon-
sibility for selecting projects and managing the allocation of funds has
been delegated to department districts, selected administrative offices
of the department, and MPOs. Within the applicable program fund-
ing category, each district, selected administrative office, or MPO is
allocated a funding amount and projects can be selected, developed,
and, subject to the base cash flow forecast prepared and published in
accordance with §16.152(b) of this subchapter (relating to Cash Flow
Forecasts), let to contract with the cost of each project to be deducted
from the allocated funds available for that category.

(e) Listing of projects. The department will list the projects
being funded from funds allocated under subsections (a)(2) and (3)

and (c)(6) of this section (categories 2, 4, and 12, respectively) that
the department intends to develop and let during the ten-year unified
transportation program (UTP) under §16.105 of this chapter (relat-
ing to Unified Transportation Program (UTP)), and reference for each
listed project the program funding category to which it is assigned.
If a program funding category is an allocation program, the listing is
for informational purposes only and contains those projects reason-
ably expected at the time the UTP is adopted or updated to be se-
lected for development or letting during the applicable period. For
the purpose of listing projects in the UTP, "project" means a connec-
tivity or new capacity roadway project. The term does not include
a safety project, bridge project, federal discretionary project, mainte-
nance project, preservation project, transportation alternatives project,
or locally funded project.

(f) Limitation on distribution. In distributing funds to the dis-
tricts, metropolitan planning organizations, and other entities described
in subsections (a) and (c) of this section, the department may not ex-
ceed the planning cash flow forecast prepared and published in accor-
dance with §16.152(a) of this subchapter (relating to Cash Flow Fore-
casts). In developing and distributing funds for purposes of letting, the
department may not exceed the base cash flow forecast prepared and
published in accordance with §16.152(b) of this subchapter.

(g) Formula revisions. The commission will review and, if
determined appropriate, revise both the formulas and criteria for allo-
cation of funds under subsections (a) - (c) of this section at least as
frequently as every four years.

(h) Supplemental allocations. The commission may supple-
ment the funds allocated to individual districts under subsections (a)(1)
and (7) of this section in response to special initiatives, safety issues,
or unforeseen environmental factors. Supplemental funding under this
subsection is not required to be allocated proportionately among the
districts and is not required to be allocated according to the formulas
specified in subsections (a)(1) and (7) of this section. In determining
whether to allocate supplemental funds to a particular district, the com-
mission may consider safety issues, traffic volumes, pavement widths,
pavement conditions, oil and gas production, well completion, or any
other relevant factors.

(1) Carryover. If at the beginning of a fiscal year an amount
allocated in a category to an entity in the preceding fiscal year is not
committed during the preceding fiscal year, that uncommitted amount
plus any uncommitted amount carried over to the preceding fiscal year
carries over in that category to that entity for use in the fiscal year.
As used in this section, carryover refers to the amount carried over
from one fiscal year to the next fiscal year and is not considered as an
allocation for the fiscal year to which it is carried over. For the purpose
of this section, an amount of funds is considered to be committed if the
transportation project with which the amount is programmed is in the
department's project management system and is progressing towards
letting. The department may adjust the amount of the carryover, subject
to subsections (j) and (k) of this section.

(j) Carryover in Category 5 Congestion Mitigation and Air
Quality. To ensure that the state does not lose the ability to commit
allocated funds and other federal funds, the department annually will
review the use and programming of Category 5 funds. If at the begin-
ning of a fiscal year a district and MPO has a carryover equal to more
than 200 percent of the previous fiscal year's Category 5 allocation, the
department may decrease the amount of the Category 5 carryover to
an amount that is not less than 200 percent of the previous fiscal year's
Category 5 allocation. The department may redistribute any amount
of the reduction to another district and MPO but only for an eligible
project in a non-attainment area, as authorized by law. The department
will report to the commission all proposed redistributions and notify
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any impacted MPO before the department makes a redistribution un-
der this subsection.

(k) Carryover in Category 2 Metropolitan and Urban Corridor
Projects. To ensure that the state does not lose the ability to commit al-
located funds and other federal funds, the department annually will re-
view the use and programming of Category 7 funds. If at the beginning
of a fiscal year an MPO has a carryover equal to more than 200 percent
of the previous fiscal year's Category 7 allocation, the department may
decrease the amount of the Category 2 carryover, if any, by an amount
equal to the difference between the amount of the Category 7 carryover
and 200 percent of the previous fiscal year's Category 7 allocation. The
department may redistribute that amount from Category 2 to the cor-
responding district's Category 11 District Discretionary allocation for
use on the district's safety program. The department will report to the
commission all proposed redistributions and notify any impacted MPO
before the department makes a redistribution under this subsection.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 17,
2024.

TRD-202400157

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: February 6, 2024

Proposal publication date: October 13, 2023

For further information, please call: (512) 463-3164
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