OFFICE OF THE SECRETARY OF STATE

DAVIL‘;A. DEAN ’ S5TATE CAPITOL
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May 13, 1982

Mr. Fred Schwartz

Texas Republican Voice
Publishing Co., Inc.

Post Office Box 35993

Houston, Texas 77035

Election Law Opinion No. DAD-22

Re: Constitutionality of
Article 15.16a, Texas Election
Code

Dear Mr. Schwartz:

Reference 1s made to your recent lettor to me, in which vou
requested my oplnion concerning the conctitutionality of
Tex. Elec. Code Ann, art. 15.16a (Vernon Supp. 1982},

This official election law opinion is rendered by ne as
chief election officer of the state in accordance witih Tex.
Elec. Code Ann. art. 1.03, subd. ! (Vernon Supp. 1982},

Article 15.16a provides as follows:

"Section 1. That no newspaper, magazine, or other
publication, published daily, bili-weekly, weekly,
monthly, or at other intervals shall sell, solicit,
bargain for, offer, or accept for money, other
consideration or favors, any kind or manner of
political advertising from more than one candidate for
any or all local, county, State, or Federal cifices,
unless such publication shall have been published and
distributed generally for at least twelve {12) months
next preceding the acceptance of the advertising.

"Section 2. Provided, however, that this Act
shall not apply to publications which have been
published and circulated generally for at least twelve
(12) months next preceding the acceptance of such
advertising, for other thar purelv political purposes
in some locality other than that ir which it is located
and published at the time of accepting such political
advertising frum more than onc condidalo.
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"Section 3. And provided further that Section 1
of this Act shall not apply to publications which have,
prior to the acceptance of political advertising from
more than one candidate, been published and circulated
generally for a period of less than one year
immediately preceding the accoeptrence of such
advertising in the event that wuch publication < show

- ownership of its physical plent and that its
advertising rates are in proportion to the amcunt and
kind of its circulation. _

"Section 4. Whoever violrtes the provisio: s of
thig Act shall be fined not l.:s thnp Five Hune ».od
Pollars {$500.00}), nor more Lhi:n GUne Thousané Callars
($1,000.00), or be imprisoncd in 30il not lese Ll n
three (3) months nor more thon : - (6) months, i both,
Each violzation of this Act chioll b = separaie
offense." (Emphacis added.)

Thus, Article 15.16a basically providoes that a publication
may not accept political advertising from more Lhen cne
candidate unless it has been in buciness for at least one
year.

The precurser of Article 15.16a (Eocuse Eill 700, Acte 1939,
46th Leg., p. 251} was held unconstitutiocnal by the ~Attcrney
General of Texas in Tex. Att'y Cen. Op. No. 0-2468 (1940).

More than forty years have passed since the Attornev General
rendered his Opinion, and yet the Twgiclature has not seen
fit to repeal Article 15.16a. I shall, therefore, rcexemine
the matter of the Article's consirtutionality and, in
particular, address myself to scverel United States Supreune
Court decisions that are apposite to this issue and that
have been rendered since the Attorney General's Opinion of
1840, '

The followinc federal and stato corvtitutional provisions
are germane toc your inguiry:

"Congress shall make ne law . . . abrideireg the
freedom of s=peech, or of the nrews . , . ® U.s.
Const. amend. 1.

"No person shall . . . Lo deprived of lite,
libertyv, or property, without due process of jeur
.+ . 2" U.S., Const. amend. V.

“. . .No State shall . . . deprive any persen of
life, libertv, or property, without duc process of law;
nor deny to any person within its jurisdiction the
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equal protection of the laws.” U.S. Const. amend. XIV,
§ 1.

"All free men, when they form a social compact,
have equal rights, and no man, c¢r set of men, is
entitled to exclusive separste public emoluments, or
privileges, but in consideration of public services.”
Tex. Const. art. I, § 3. '

"o [N]Jo law shall eveor be pessed curtailing

the liberty of speech or of the press. . . . Tea.
Const. art., I, § 8.

"Ne citizen oif this Statc shall be deprived of
life, liberty, propertv, priviloeges or immunitics, or
in any manner disf{ranchised, except by the duc course
of the law of the land." Tex. Const. art. I, & 19.

The Supreme Court case primarily relied upon by the Attorney
General in holding Article 15.16a unconstitutional was
Grosjean v, American Press Co., 297 U.S. 233 (1936). 1In
Grosjean, the Court veided a state two-percent tax on the
gross receipts of advertising in newspapers with a
circulation exceeding 20,000 copies a week. In holding the
tax unconstitutional, & unanimous Court stated:

"[Tlhe suppression or abridgement of the publicity
afforded by a free press cannot be regarded octherwise
than with grave concern. The tax here involved iz not
bad because it takes money from the pockets of the
appellees. If that were all, a wholly different
question would be presented. It is bad because, in the
light of its history and of its present setting, it is
seen to be a deliberate and cvrlculated device in the
guise of a tax to limit the circulation of informatior
to which the public is entitiecd in virtue of the

constituticnal guarantees. A frece press stands 2s one
of the great interpreters botwoon thc governmert and
the people. To allow 1t to be fettered is to fotter
ourselves.

It

"The form in which the ve'. [ inposed is in fruelt

suspicious. It is not mezsured or limited by trc
volume of advertisements. Tt jis meecured alenc byr the
extent of the circulatien oi the publication ir which
the advertiscments are carricd, with the plain purpese
of penalizing the publishers ard curtailing the
circulation of a selected group of newspapers." Id. at
250-51 (emphasis added]. T
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It is clearly settled that politicael advertising is fully
protected by the First Amendment. It is not "commerical
advertising" which enjoys a lesser level of constitubtional
scrutiny. See Valentine v. Chrestensen, 316 U.S, 52, 54
{(1942). Advertisements dealing with pclitical and sccial
matters which newspapers carry for a fee are protected by
the First Amendment. New York Times Co. v, Sullivan; 376

UQS.

254, 265-66 (1964).

In Mills v, State of Alabama, 384 U.5. 214 (1966), =

unanimous Supreme. Court held that the Alabama Corrupt
Practices Act, which provided criminal penalties for

publishing

newspaper editorials on election day, was

viclative éf the constitutional protection of freedom of
speech and press. Mr. Justice Black stated:

"Whatever differences may c¢xist about
interpretations of the First Amendment, there is
practically universal agreement thet a major purncse of
that Amendment was to protect the free discussior of
governmental affairs. This ot vourse includes
discussions of candidates, structures and forwms cf

government, the manner in vhich government is oo rotod
cr should be cperated, ard 11 uel matters reioivlig to
political processes. The Counshi-uilion spaecific: i
selected the press, which ircluces rot only nervcipere,
books, and magazines, but al.o funile leafloto - o¢
circulars, see Lovell v, Cilor o: ciiffin, 302 L., 544,
58 8. Ct., 666, 82 L. BEd. 94%, > sicy an dimport. ot role
in the discussion of public ailza:c. Thus the Lrcss
serves and vas designed to zorve oo @ powerful antidotn
to any abuses of power by c¢overerental officials and cos
a constitutionally chosen means for keeping ¢i icials

elected by the people responsible to all the pecplo
whom they were selected to serve. Suppression of the
right of the press to praise or criticize governmental
agents and to clamor and contend for or against change,
which is all that this editorial did, muzzles cre of
the very agcencies the Fremers of our Constitutilon
thoughtfully and deliberately selected to improve our
soclety and keep it free. The Alabama Ccrrupt
Practices Act by providing criminal penalties for
publishing editorials such as the one here silcnces the
press at a time when it can be most effective. It is
difficult to conceive of a more obvious and flagrant
abridgment ©f the constitutionzlly guaranteed ‘reoedon
ct the press." Id. at 218-19,.

In United Sfates v. O'Brien, 391 U.S. 367 (1968), trec Court

-
held that the permissible zone o. governmental regulation of
freedom of speech and of the proce iz narrow. Ir e Cor to
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sustain the constitutionality of governmental limitations of
First Amendment rights, the Court, speaking through
Mr. Chief Justice Warren, articulated the following test:

"To characterize the guality of the governmental
interest which must appear, the Court has emploved a
variety of descriptive terms: compelling; substantial;

- subordinating; paramount; cogent; strong. Whatever
imprecision inheres in these terms, we think it clear
that a government regulation is sutficiently justified
if it is within the constitutional power of the
Covernment; if it furthers an important or substantial
governmental interest; if the governmental interest is
unrelated to the suppression of free expression; and if
the incidental restriction con alleged First Emerdmont
freedoms is no greater than is essential to the
furtherance of that interest. . . ." Id. at 376-77.
{Emphasis added, footnotes cmiticd.)

In view of the cne-year ownership reuyuirement of
Article 15.16a, it ig interesting vo note that the Court haes
stated:

"ihis Court hes coften r+-cogriod thet the
reculrenents oI due process coannoh Do agscertol oo
through mechanical application o) o I
cases]." Groppi v. Leslic, 404 U.S. 496, 500 (1¢’
(emphasis added).

The Court faced an inverse analogv to Article 15.16& irn
Miami Publishing Company v. Tornillo, 418 U.S. 241 {1974).
In that case, the Court unanimously, held thaet a Floraide
statute requiring newspapers tc aifcrd free space for o
candidate, who had been assailed by the neowspaper, tc reply
violated the First Amendment. Commencing with a discussion
of a case rendered earlier bv the Court, Mr, Chierf

Justice Burger stated:

"In Columbia Broadcasting System, Tnc. v. Democratic
National Committee, 412 U.S. 94, 117 . . . {1973), the
plurality opinieon as to Part IIT noted:

"'The power of a privatcly owned newspaper tc
advance its own politicel social, and econonic
views 1s bounded bv only two factors: first, the

acceptance of a sufficicrt number of readers-——--znd
hence advertisers---to ussulc firnancial SUNCLSS;
and, second, the journalisiic integrity or its

editers and publishers', . , .
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"Recently, while approving a bar against employment
advertising specifying 'male' or 'female' preference,
the Court's opinion in Pittsburgh Press Co. v. Human
Relations Comm'n, 413 U.S. 376, 391 . . . (1973}, took
pains to limit its holding within narrow bounds:

"'Nor, a fortiori, does cur decision authorize any
restriction whatever, whether of content or
layout, on stories or commentary originated by
Pittsburgh Press, its columuists, or its .
contributors. On the contrary we reaffirm
unequivocally the protection afforded to editorial
judgment and to the free expressicn of views on
these and other issuez, however controversicl.!

"Dissenting in Pittsburgh Press, kMr. Justice Stewart,
joined by Mr. Justice Douglas, expressed the view that
no 'government agency---local, state, or federal~~=-can
tell a newspaper in advance what 1t can print and what
it cannot . ., . "

"[W]ith Associated Press [326 U.S. 1 (12943)], the
Court has expressed sensitivity as to whether a
restriction or requirement constituted the compulsion
exerted by government on a newspaper to print that
which it would otherwise not print. The clear
implication has been that any such compulsion to
publish that which '"reason" tells them should not be
published’ is unconstitutional. A responsible bress is
an undoubtedly desirable goal, but press responsibility
is not mandated by the Constitution and like manv other
virtues it cannot be legislateda . . . .

"The Florida statute operates as 'a command in the came
sense as a_statute or requlation forbidding appellant
to publish specified matter. . . . The Florida statute
exacts a penaltyv on the basis of the content of &

newspaper. . . .

"[Tihe Florida statute fails to cieor the barricrs of
the First Amcndmcut becauvsc o itz intrustion ints +he
runction of cditors. A newopapar in mcre then

passive rcceptacle or conduit Lor nowe, comment,
advertising. The choice of ritcrial to go irte
newspaper, and the decision rade or Lo limitatice. on
the size and content of the poucy, o tvoaisg . o
public issues and public cofficic)r-—-whether 1:.. i
unfeir---censtitute the erxcrezse of editorial cortrol

and juagment. It has yet to e comenstrated how
governmental regulation of this crucial process can be
exercised consistent with Pirst Amendment guarentees of
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a free press as they have eveolved to this time. . . ."
Id. at 255-58 (emphasis added).

In Tornillo, the Court also noted that "[L]liberty of the
press 1s 1in peril as soon as the government tries to cempel
what is to go into a newspaper. . . ." Id. at 258 n.24,

With Tornillo, the Court has clearly held that no
governmental body can dictate what a newspaper publisher
must publish. 1t is now appropriate to address the guestion
of what, if any, a governmental body may dictate that a
newspaper may not publish, 1In sum, no prior restraint may
be imposed unless a bona fide national security interest, or
a similar paramount concern, is juxtaposed between the press
and the governmental body. See New York Times Co. United
States [The Pentagon Papers Case], 403 U.S. 713 {(1971) and
Near v. Minnegota, 283 U.S, 697 (1931).

A case of major importance that delineates the reguirements
for a sufficiently important governmental interest in
regulating the contents of political expression, and, a
fortiori, whether the government may regulate the right of a
political candidate to advertise, is Buckley v. Valeo, 424
U.S8. 1 (19786).

The 293-page opinion in Buckley involved a challenge to the
constitutionality of several political campaign disclosure,
expenditure, and other requiremcnic of the Federal Bliccotion
Campaign Act of 1971, as amended in 1974 (2 U.S.C.0. & 431
et seq. [West Supp. 19827).

Ir. referring to United States . 0'Sreen, cited cupra, among
others, the Buckley Cuurlt statod ol rhc onsct that "The

critical differcnce between thic cose those tire, place,
and manner cases is thac the prover v Rei's contribanl’ o and

expenditure limitations Anpose dix

guankity resirictiong
on political communicatlon and o-

chLeit by peraond,

groups, candidates, and political Deivbtivs in additico fo Ly
reagonable time, place, and manncr regulations cthorvien
imposed." Id. et 18 (cmphasis Addae,)

In holding the expenditure limitations ¢F the Ack
unconstitutional, the Court stated:

"It is clear that a primary effect of these expenditure
limitations is to restrict the quantity of campaign
speech by individuals, groups, and candidates. The
restrictions, while neutral as to the ideas expressed,
limit political expression 'at the core of our
electoral process and of the First Amendment freedoms, !
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Williams v, Rhodes, 393 U.S. 23 , , . (1968)." Id. at
39.

The Court continued:

"While the independent expenditure ceiling thus
fails to serve any substantial governmental interest in
stemming the reality of appearance of corruption in the
electoral process, it heavily burdens core First
Amendment expression. For the First Amendment right to
*"speak one's mind . . . on all public institutions™’
includes the right to engage in '"vigorous advocacy" no
less than "abstract discussion."' New York Times Co.
v. Sullivan, 376 U.S., at 269, 84 S. Ct., at 721,
quoting Bridges v. California, 314 U.S. 252, 270, 6z S.
Ct. 190, 197, 86 L. Ed. 192 (1941), and NAACP v.
Button, 371 U.S8., at 429, 83 s, Ct., at 335. Advocacy
of the electicn or defeat of candidates for federal
office is no less entitled to protection under che
First Amendment than the discuscion of politici® policy
generally or advocacy of the passage or defeat or
legislation” 1Id. at 47-48 (¢nmhasis added).

Dictum in Buckley that is particularly apposite to Eriicle

15.16a is found in the following passoge:  "But the concept
that government may restrict the spcech of some clemernt:s of
our society in order to enhance the relative voice others is
wholly foreign to the First Amendment, . . " Id. at 456-49.

In an important footnote, Buckley noted that "The Act
exempts most elements of the institutional press . .

But, whatever differences there may be between the
constitutional guarantees of a free press and of frec
speech, it is difficult to conceive of anv principled basis
upon which to distinguish § 608(e) (1)'s limitatione upon the
public at large and similar limitations imposed upen the
press specifically." Id. at 51 n.56.

In continuing its discussion on the right of a political
candidate to have unrestricted access to expenditures cn his
behalf, the Court stated:

"The _ceiling on personal cupenditures by
candidates on their own behall, like the limitetions on
independent expenditures contained in § 608 (&) (1},
imposes a substential restroint on the ability of
persons to engage in protected First Amendnernt
expression. The candidate, no less thun any other
person, has a First Amendment right to engage in the
discussion of public issues and vigorously and
tirelessly to advocate his own clection and the
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electicn of other candidates. Indeed, it is of
particular importance that candidates have the
unfettered oppertunity to make their views known so
that the electorate may intelligently evaluate the
candidates' personal qualities and their positions on
vital public issues before choosing among them on
election day. Mr. Justice Brandeis' observation that
in our country 'public discussion is a political duty, '
Whitney wv. California, 274 U.s. 357, 375, 47 S. Ct.
€41, 648, 71 L. Ed. 1095 (1927) {concurring opinion),
applies with special force to candidates for public
office. Section 608(a)'s ceiling on personal
expenditures by a candidate in furtherance of this own
candidacy thus clearly and directly interferes with
constitutionally protected Irecacmg," Id., at 52-83
{(emphasis added).

In cencluding, the Bucklev cour: held thet

"{lk]ore fundamenteally, the Fipret arcrdment sinp).

cannot tolerate § 608(a)'s reririotion upon the “roedom
of a candidate to speak without logislative limit on
behalf of his own candidacy. Ve thercfore hold that
§ 608(a)'s restriction on a2 candidate's personai
expenditures is unconstituticnal. ™ id. at 54,

and that

"The First Amendment denies goverrment the power to
determine that spending to promote cne's political
views is wasteful, excessive, or unwise. In the free
society ordained by our Constitution, it is not the
government, but the people———individually as citizens
and candidates anad cellectively as associations ang
political committees---who must retain contrcl over the
quantity and range of debate on public issues in a
peolitical campaign. " Id. at 57,

Lastly, we are mindful of the fact that Article 15.16a is a
statute carryving criminal penalties for its violatior. 1In a
case construing the Political Funds Reporting and Disclosure
Act of 1975 (now codified as Tex. Elec. Code Ann. art. 14.01
et seq. {Vernon Supp. 1982]), the “cias Court of Criminsl
Appeals stated that

"Since crimincl penalties are cviet @ in an avre:
permeested with the most fundoncaiai of FPirst Arv_odment
interests, the statutory schome Invelved must bo
subjected to exacting and closco serutiny”  [Citdng

Buckley, supra, Smith v. Goguc, 415 U.S. 566 (1574},
Grayned v, Cify of Rockford, 408 U.o, 104 {1872}, and
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NAACP v. Button, 371 U.S. 415 (1963)]. Beck v. State,
583 S.W. 24 338, 343 (Tex. Crim. App. 1979}.

The issue of the constitutionality of Article 15.16a
presents an Iintertwining nexus of not only the First
Amendment, but alsco of the Due Process Clause of the Fifth
Amendment and the Equal Protection Clause of the Fourteenth
Amendment. It is manifest that equal protection analysis in
the Fifth Amendment area is the same as that under the
Fourteenth Amendment. Weinberger v. Wiesenfeld, 420 U.S,
636, 638 n.2 (1975); Buckley, supra, at 93,

In my opinion, Article 15.l6éa serves to penalize and
discriminate against a discrete class of publishers, i.e.,
those whose publications have been extant for less than one
vear. Article 15.16a serves absclutely no rationzl state
interest. Moreover, the Article fails to even approach any
of the governmental interest facets that would sancticn the
criteria set forth in United States v. 0'Brien, supra. The
state interest served by the Article 1s neither compelling,
substantial, subordinating, paramount, cogent, nor strong.

In view of the foregeoing, and being mindlul of the recent
decisions of the United States Supreme Court in this area,
you are accordingly advised that Articic 15.16a, both on its
face and as applied, is constituticnally infirm and
viclative of both the Constitutions of the United States and
of the State of Texas.

SUMMARY

Article 15.16a, Texas Election Code, is unconstituticnal and
violative of the First, Fifth, and Fourteenth Amendments of
the Constitution of the United States, and alsc of

Article I, Sections 3, 8, and 19, of the Constitution of the
State of Texas.

Sincerely, .
0 E T

\/ ;’ ! ’J ; /%A'__/x/‘_:";/ .
6avid A. Dean
Secretary of State

Willis Whatley
Counsel to the Secretary of State

Charles C. Bailley
Acting Director, Elections Division
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Prepared by Austin C, Bray, Jr.
Seniocr Staff Attorney
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